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Summary of Key Points

Introduction

- The drafters of the Australian Constitution only gave the Commonwealth the ability to
make laws on some 40 specific subjects or ‘heads of power’. Commonwealth legislation
must be sufficiently connected with or, in the words of the Constitution, be *with respect
to” one of these heads of power to be valid.

- The Commonwealth was given strictly limited authority over industrial relations: it was
only allowed to make laws for the ‘conciliation and arbitration’ of ‘interstate disputes’
over ‘industrial matters’.

- The Commonwealth and the States maintain six separate but overlapping industrial
relations systems. There is no clear demarcation between federal and state systems, and
employers must often comply with more than one set of obligations.

- Attempts to give the Commonwealth more industrial relations power in a number of
referenda have been unsuccessful. Victoria ‘referred” key industrial relations powers to the
Commonwealth in 1996 but a similar referral from other States seems unlikely.

- The remaining option for creating a single federal industrial relations system is to use
other *heads of power’ in the Constitution such as the corporations power.

Part One — Constitutional Powers

Labour power —s. 51 (35)

« The labour power in s. 51 (35) of the Constitution has been the main vehicle for federal
regulation of industrial relations.

- But this power is strictly limited. It allows machinery to be created for the prevention and
settlement of certain types of dispute, but does not allow the Commonwealth to legislate
directly on central aspects of employment such as wages.

- The other main limitation is the need for a dispute ‘extending beyond the limits of any one
State’, that is, an interstate dispute. Issues involving workers in only one state are outside
Commonwealth jurisdiction under the wording of s. 51(35).

- These limitations restrict both the types of laws the Commonwealth can enact using the
labour power, and the range of issues that federal bodies such as the AIRC or the proposed
Fair Pay Commission can resolve.
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Before the 1990s, federal governments made little use of other powers in the Constitution
to make laws on workplace relations, largely because of concern about encroaching on the
authority of the states.

But this sensitivity to states’ rights was abandoned with the Keating Government’s
Industrial Relations Reform Act 1993 and the Howard Government’s Workplace Relations
Act 1996, both of which made use of alternative powers, especially those over
corporations and external affairs.

Corporations power —s. 51 (20)

The centrepiece of the Howard Government’s plan to create a unitary industrial relations
system in its Work Choices legislation is to make greater use of the ‘corporations power’
in section 51(20) of the Constitution.

The High Court is the final arbiter on the scope of the corporations power. Instead of
providing definite criteria as to who and what falls within the corporations power, the
High Court has preferred an incremental, case by case approach. This means it may be
difficult to determine whether a particular employer or workplace activity comes under
Commonwealth law.

The High Court has yet to provide a definitive judgment on who or what can be regulated
by Commonwealth workplace relations laws made under the corporations power.

Who can be regulated?

A central issue for the High Court will be to what extent the corporations power
authorises laws about individuals. Does the Commonwealth’s power to make laws with
respect to corporations allow it to regulate the working conditions of people merely
because they work for a corporation or have dealings with a corporation in some other
way?

The tests developed by the High Court for determining whether a body is a ‘trading’ or
‘financial’ corporation and therefore within federal power under s. 51 (20) are
commonsense. Nevertheless many bodies may need legal advice to know whether they
come within these terms and are subject to federal law.

Moreover these tests are not set in stone. If the High Court overruled its current position
and accepted a ‘prime purpose’ test, a larger number of Australian incorporated entities
may be outside the definition of a ‘constitutional corporation’. Their employees would
therefore be beyond the scope of Commonwealth workplace relations regulation under the
corporations power.
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The area where there may be most doubt about whether federal industrial relations law
applies is Australia’s large ‘not-for-profit’ sector. In March 2005 the Australian business
journal BRW claimed that the ‘not-for-profit’ sector in Australia was worth $70 billion per
year, accounting for almost 10 per cent of the country’s GDP and employing over 600,000
people.

What can be regulated?

The case law is yet to be fully developed on which workplace activities can be regulated
under the corporations power. A constitutional challenge, if it eventuates, could provide
useful clarification.

For many decades, the High Court took a limited view of the activities that the
corporations power could regulate. It was not until the Concrete Pipes case (1971) that the
High Court declared that the corporations power was not to be *approached in any narrow
or pedantic manner’ and that at the least it supported laws concerning the trading activities
of trading, financial or foreign corporations.

In Re Dingjan (1995) Chief Justice Mason reiterated his view that the Commonwealth’s
power to legislate with respect to corporations extends to any activity, not just for the
purpose of ‘trading’ but for the corporation’s business in general. But the majority of the
High Court declined to follow Chief Justice Mason’s lead, stating that to be a law ‘with
respect to” corporations under s. 51(20), legislation must directly affect or be ‘connected
to’ such bodies and not merely ‘relate to’ their business or operations in some way.

The Full Federal Court in Quickenden (2001) followed Justice Brennan’s discrimination
test from Re Dingjan, i.e., a law will be valid under s. 51(20) if it confers rights or powers
or imposes duties or liabilities peculiarly on such corporations or those who deal with
them or engage in conduct affecting them. Even using this narrower test the Full Federal
Court held that the certified agreement provisions in the Workplace Relations Act were
valid.

The Newcrest Case decided in February 2005 by the New South Wales Industrial
Relations Commission shows both the importance of the narrower tests in Re Dingjan and
the complexity of building a unitary industrial relations system based on the corporations
power.

Academic commentators might speculate as to what the bottom line was from Re Dingjan,
and what aspects of the Workplace Relations Act and the Work Choices legislation might
therefore be valid. But speculation is all this will be until the High Court considers the
Work Choices legislation and pronounces its judgment.
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Trade and Commerce power —s. 51 (1)

The trade and commerce power can be used to regulate commercial and related activities
not only by corporations but also by individuals, partnerships or other unincorporated
bodies — provided these activities occur across state or international boundaries. It cannot
be used to regulate intra-state business.

The High Court has rejected the argument that because intra-state commercial activity has
an obvious economic connection with inter-state trade, it can be regulated by federal law
as ‘incidental’ to the trade and commerce power. The Court has emphasised that there
must be a physical and not merely economic connection between intra- and inter-state
trade before commercial activity within a state can be regulated under s. 51(1).

In the Second Airlines Case (1965), Justice Kitto said that the essentially federal nature of
the Australian constitutional system placed a limit on the expansion of the trade and
commerce power — and any other power in s. 51 — a limit that the Australian High Court
was bound to uphold. Justice Windeyer, however, criticised such arguments as an echo of
the ‘reserved powers doctrine’ (under which certain areas of lawmaking were ‘reserved’
for the States) which was abandoned by the High Court in the classic Engineers Case
(1920).

External Affairs power —s. 51 (29)

Under its general ‘executive power’ in s. 61 of the Constitution, the federal government
can enter treaties and agreements with other countries without the prior approval of
Parliament.

High Court cases in the 1980s established that any treaty obligation entered into by the
federal government could be enacted as domestic law under the external affairs power in s.
51 (29). In theory, therefore, the federal government can circumvent limitations on its
legislative power in the industrial relations area by entering appropriate international
treaties and agreements and then implementing them as domestic law.

However it is not certain that the High Court will continue to support the sweeping use of
the external affairs power to implement treaty obligations. The development of the
Tasmanian Dams principle allowing the Commonwealth to implement any treaty
obligation whatever the subject was contentious, supported by a bare majority in the
critical cases, and with strong judicial dissent.

As with the trade and commerce power, judicial criticism of the expansion of the external
affairs power has focussed on the limits imposed by Australia’s federal system of
government.
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Taxation power —s. 51 (2)

The Federal Government might be able to use the general nature of the taxation power to
overcome the lack of a specific workplace relations power in the Constitution. The High
Court has held that the Commonwealth can set whatever criteria it likes for the imposition
of a tax.

The Federal Government could require employers to adhere to its workplace relations
policies if they wish to avoid additional tax, even if some of these policies are otherwise
beyond its legislative power. The Commonwealth has already used the taxation power in
this way in the workplace relations field by requiring employers to pay an additional levy
if they do not contribute a certain amount to superannuation and training for their workers.

The main obstacle to greater use of the taxation power for a unitary industrial relations
system may be political.

Part Two — Obstacles and Limitations

Apart from the restrictions on particular powers in the Constitution, other more general
limitations on the Commonwealth’s legislative capacity may hamper the creation of a
single industrial relations system for Australia.

Division of leqgislative power

One restriction on using the corporations power comes from the statutory interpretation
principle generalia specialibus non derogant (where there is a conflict between general
and specific provisions, the specific provisions prevail). In the Bank Nationalisation Case
(1948) the High Court applied this principle to prevent the Commonwealth using the
corporations power to overcome the specific restriction in s. 51 (13) — the ‘banking
power’ — against federal regulation of State banks.

However it is unclear whether the generalia specialibus non derogant principle applies in
relation to the s. 51 (35) labour power. Powers such as s. 51 (35) containing broad limits
but not express restrictions might not limit use of other powers in s. 51.

In the Concrete Pipes Case it was held that the Commonwealth could use the s. 51(20)
corporations power to stop businesses operating within one state making restrictive trade
agreements, even though this would not be valid under the s. 51(1) trade and commerce
power (which is limited to overseas and inter-state trade). In Pidoto (1943) Chief Justice
Latham was adamant that the limitations on Commonwealth power in s. 51(35) did not
limit any other power in s. 51.
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« On the other hand, eminent constitutional lawyer Professor Leslie Zines suggests that the
limitation in s. 51(10) — which allows the Commonwealth to make laws ‘with respect to
... fisheries in Australian waters beyond territorial limits’ — may restrict other legislative
powers, such as the s. 51(29) external affairs power.

Survival of State governments

- The most obvious limitation in a federal system is the need to ensure the survival of state
governments as effective governing bodies in their own right. As (then) Justice Dixon said
in the Melbourne Corporation case (1947), ‘the foundation of the Constitution is the
conception of a central government and a number of State governments separately
organised. The Constitution predicates their continued existence as independent entities’.

« In Re Australian Education Union (1995) the High Court said that the protection for the
states in the Constitution included a *prohibition against laws of general application which
operate to destroy or curtail the continued existence of the States or their capacity to
function as governments’.

- In the workplace relations area, this means Federal laws and awards can provide for the
‘wages and working conditions’ of ‘the vast majority’ of state public servants, but they
cannot regulate eligibility, length or termination of employment, which must be covered
by state law. And key managers and other critical state officials are outside federal
regulation altogether.

- The ability of the Commonwealth to regulate the workplace relations of state government
owned corporations may provide an important test case for the High Court. Under state
legislation such corporations are subject to government direction and are accountable to
the relevant State minister, and ultimately to the State parliament, for achievement of their
corporate plans and financial targets.

- However current High Court authority suggests that any corporation — including State
owned entities — will be a ‘trading or financial’ corporation for the purpose of federal
regulation under s. 51 (20) of the Constitution if trading or financial activities are a
substantial or significant part of its corporate activities.

Federalism, industrial relations and the corporations power

- Regulation of industrial relations has been at the heart of key High Court decisions on the
nature of Australian federalism and the division of legislative power between the
Commonwealth and the States.
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In the watershed Engineers Case (1920), the High Court held that industrial disputes
involving State government instrumentalities were not cordoned off from the scope of the
labour power in s. 51 (35) of the Constitution. In reaching this decision the High Court
abandoned the ‘reserved powers’ doctrine followed since Federation, stating that the
powers of the Commonwealth in the Constitution were to be given full effect in
accordance with their ordinary and natural meaning, and without regard to whether they
intruded on areas also within State law.

The Engineers Case is cited by those who rule out any limit on Commonwealth power
based on a concern to maintain State legislative authority. Nevertheless some members of
the High Court have continued to express concern about the threat to Australia’s federal
system of government from the unlimited expansion of Commonwealth power in s. 51 of
the Constitution.

Some commentators see the Howard Government’s plan for a unitary industrial relations
system built on the corporations power as a fundamental challenge to federalism in
Australia. In the words of Chief Justice Gibbs in the Actors Equity Case, the issue in the
forthcoming High Court case will be how ‘to achieve the proper reconciliation between
the apparent width of s. 51 (20) and the maintenance of the federal balance which the
Constitution requires’.

Concern for the federal balance might impose pressure not to go beyond the
‘discrimination test’ explained by Justice Brennan in Re Dingjan in relation to which
workplace activities can be regulated by the Commonwealth under the corporations
power.

Trade Unions and Commonwealth Regqulation

‘Traditional’ Australian labour law based on the labour power in s. 51(35) of the
Constitution allowed, perhaps even required, a central role for trade unions. Moving the
constitutional basis of the federal industrial relations system to the corporations power
gives trade unions a less central role. It also makes regulation of trade unions more
complex. In some circumstances trade union activities may be beyond Commonwealth
control.

Actions by unions or others in the industrial relations area could only be protected by the
implied freedom of political communication if they have a political and not merely
industrial character.

It is unlikely that a majority of the current High Court would agree that a separate
constitutional right of association existed. Even if they did, it appears that as with the
implied freedom of political communication, any such right could only restrict
Commonwealth regulation of association for political, not industrial purposes.
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Part Three — Other Issues

Estimated coverage of Australian workforce

Precisely how much of the Australian workforce would be covered by the new federal
workplace legislation is not clear. The complexity of Australia’s industrial relations laws
makes any definitive survey impracticable.

Based on the broad estimates from the Government and others, however, a sizeable
segment of the Australian workforce — somewhere between 10—25 per cent — would
remain outside a federal industrial relations system centred on the corporations power.

Prospects for a High Court challenge

The prospects for a High Court challenge to the Work Choices legislation will depend
heavily on the Court’s view of the scope of the corporations power in s. 51(20) of the
Constitution. There is no previous definitive High Court case to guide the current High
Court. And membership of the Court has changed completely since the last major case in
1995 on the scope of the corporations power.

Commentators often describe the current High Court as ‘conservative’. The proposal for a
unitary industrial relations system — taking over state functions using a broad or ‘liberal’
interpretation of the corporations power — is prima facie inconsistent with a
‘conservative’ legal approach.

In the Incorporation Case (1990) the High Court ruled 6:1 against an attempt by the
Hawke Government to use the corporations power to enact a single national corporations
law. At the very least this precedent must place a question mark over the Commonwealth’s
ability to use the corporations power to build a national industrial relations regime.

Conclusion

While the weight of academic and other legal opinion generally seems to endorse
extensive coverage of Australian workplace relations by the Work Choices regime based
on the corporations power, the under-developed state of the law in this area means this is
essentially speculation, however erudite it might be. Employers will need to factor in a
real risk that it may be more than the edges of the Work Choices legislation that cause
constitutional problems.

As with the trade and commerce and external affairs powers, the prospect of an unlimited
use of the corporations power raises major fears for federalism. In any High Court
challenge, the States will need to develop a body of doctrine for constitutional
interpretation of the corporations power in the industrial relations context ‘which does not
lapse into reserved powers thinking but which, nonetheless, takes account of the federal
context in an acceptable and workable fashion’.
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There is a widespread view that the current regime of six different industrial relations
systems is confusing and inefficient for a country of Australia’s limited economic size.
But there is also potential for the proposed Work Choices workplace system to be

incomplete and multi-layered. This suggests that it might be in the interests of all parties to
explore a more cooperative approach.

10
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Introduction

This research brief examines the extent of the Commonwealth’s power under the Australian
Constitution to make laws establishing a single national industrial relations system. This is a
central aim of the Workplace Relations Amendment (Work Choices) Bill 2005. The research
brief is of course directly relevant to the Work Choices legislation. However, instead of
focussing on provisions in that legislation, it seeks to give readers an understanding of the
range of constitutional issues relevant to any attempt to create a national industrial relations
regime. A forthcoming Bills Digest' prepared by the Parliamentary Library examines the
Work Choices legislation in detail.

The Constitution, ‘heads of power’ and industrial relations

Analysis of the Australian Constitution is vital when assessing the lawfulness or validity of
proposals for a unitary federal industrial relations regime. Fearful of an overly powerful
central government, the drafters of the Constitution only gave the Commonwealth the ability
to make laws on some 40 specific subjects or ‘heads of power’.? To be valid, Commonwealth
legislation must be sufficiently connected with or, in the words of the Constitution, be ‘with
respect to’ one of these heads of power. The states, meanwhile, retain full or *plenary’ power
to make laws on any subject, without being limited to particular topics.® Where a state and the
Commonwealth legislate on the same topic, however, the federal law prevails.*

The Constitution has been a major influence on Australia’s industrial laws. As Professor Ron
McCallum from the University of Sydney says, an understanding of the division of powers in
the Constitution ‘is essential in order to fully comprehend the operation of our federal and
State labour laws’.®> The key issue in any proposal for a single federal workplace relations
system is that the Constitution, as approved by the Australian people in the 1890s,° did not
give the Commonwealth power to make laws over ‘industrial relations’ or ‘employment’
generally. Instead, the Commonwealth was given limited power to make laws in this area: it
was only allowed to legislate for the ‘conciliation and arbitration” of “interstate disputes’ over
‘industrial matters’.’

To build a national workplace relations system, the Commonwealth will have to use its power
in the Constitution to make laws on other subjects. Commonwealth legislation about
employment or workplace regulation will be valid if it can be described as a law about one of
the other topics or heads of power in the Constitution, such as ‘corporations’, ‘trade and
commerce’ or ‘external affairs’. This is the approach taken in the Howard Government’s
current proposals. According to the Government, the Work Choices legislation is:

... largely based on the corporations power in the Constitution. In addition it will rely on
other heads of power—the territories power (for the ACT and the NT), the referral power
(for Victoria) and the external affairs power to support existing arrangements (e.g. the
unlawful termination provisions).?

11
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Under the Australian system of government, it is the role of the High Court to decide whether
federal law such as the Work Choices legislation is properly based on one or more of these
heads of power in the Constitution.

Regulation of industrial relations in Australia

Separate industrial relations systems are maintained by the Commonwealth and five of the six
states. The federal industrial relations system operates in the ACT and the Northern Territory,
as well as in Victoria, which ‘referred’ key industrial relations powers to the Commonwealth
in 1996. The other states maintain their own systems, each with a tribunal or court similar to
the federal Australian Industrial Relations Commission (AIRC).° There is no clear
demarcation between federal and state systems, and employers must often comply with more
than one set of obligations. According to the Minister for Employment and Workplace
Relations, Hon. Kevin Andrews MP:

... it is not one but six different systems and often conflicting sets of laws that regulate the
employment and which duplicate and overlap with each other in a manner that often defies
the wisdom of Solomon ... it is commonplace for businesses and their employees to have to
grapple with obligations under state systems as well as those in federal awards and
agreements.'?

Some employees, for example, have most of their working conditions regulated by federal
law, but are subject to state law on matters such as health and safety and public holidays.*
According to industrial relations experts Breen Creighton and Andrew Stewart:

The inevitable consequence is that there is a constant tension between the various systems.
Over the years all participants in the industrial process have exploited that tension when it
has suited their industrial, legal, political or economic purposes to do so.*?

The Federal Government has declared that a single industrial relations system is central to its
next generation of workplace relations reform. In its information booklet Work Choices,
released in October 2005, the Federal Government said it was ‘moving towards one, simpler
national workplace relations system’.** The Explanatory Memorandum to the Work Choices
Bill stated that it will:

... simplify the complexity inherent in the existence of six workplace relation jurisdictions
in Australia by creating a national workplace relations system based on the corporations
power that will apply to a majority of Australia’s employers and employees.**

When introducing the amending legislation into Parliament on 2 November 2005, Minister
Andrews said:

We live in an integrated national economy and it makes no sense whatsoever to adopt
anything other than a national approach to workplace relations. By using a combination of
constitutional heads of power, WorkChoices will cover up to 85 per cent of employees
across Australia."®

12


https://www.workchoices.gov.au/NR/rdonlyres/C80251CC-14D6-4977-A824-26F1140EF30C/0/A_NewWorkplace_Relations_System.pdf

The Constitution and industrial relation: is a unitary system achievable?

In April 2005, Prime Minister Howard said he preferred agreement between the
Commonwealth and the states on a national scheme. As the industrial relations journal
workplace express said, however, the Prime Minister also made it clear that the government
would pursue a takeover of state systems if the Labor governments refused to cooperate.'®

Options for a unitary system

Since Federation, there have been a number of attempts to remove Commonwealth—state
duplication in industrial relations. In 1929, the Bruce Government sought to withdraw from
this area in favour of the states, leading to the dissolution of parliament and the government’s
defeat at the ensuing election.” And no less than seven referenda have been held to change
the industrial relations power in the Constitution—all of which failed.'®

With reform by referendum unlikely, the Commonwealth is left with two options to gain
greater control over industrial relations. The first is a voluntary referral of legislative power
by the states under s. 51(37) of the Constitution. In 1996, Victoria referred legislative power
over industrial relations to the Commonwealth.*® Minister Andrews believes that:

... it is not beyond the realm of possibility that in the years ahead an increasing number of
states would decide to refer their remaining powers to the Commonwealth.?

In a statement to parliament on workplace relations reform in May 2005, the Prime Minister
said that the states would be invited to refer their industrial relations powers to the
Commonwealth. As yet, however, there are few signs that other states will follow the
example set by Victoria. New South Wales Minister for Industrial Relations John Della
Bosca said:

... our State system is preferred by a margin of two-to-one at present ... the Commonwealth
should respond by improving theirs, not closing ours.?

While resistance to the Federal Coalition’s plans from Labor state governments might be
expected, there is also opposition from conservative state party leaders. Workplace express
reported in April 2005 that, while then NSW Liberal leader John Brogden supported a
transfer of industrial relations power, his counterparts in other states rejected the idea. New
Western Australian Liberal leader Matt Birney said that it was “absolutely vital’ that business
be given more than one industrial relations system to choose from:

If we only have one federal system and the Federal Government of the day is Labor, then
you are kidding if you think they won’t hand over our industrial relations system to the
union movement ...

If we continue to operate a dual system then a future State Liberal Government will no

doubt provide a safety net for employers who would have been otherwise trapped by a
Federal Labor Government union-based industrial relations system.?

13
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Queensland Opposition and National Party leader Lawrence Springborg said he was far from
convinced about the need for a single, national industrial relations system:

Our concern is that if this model goes too far, it could completely derail the state industrial
relations system, which could have very, very negative impact on the capacity of State
Governments to be able to run their affairs, particularly on IR matters, of which they have a
very significant and direct responsibility.?®

In addition, however, whether a referral of industrial relations powers would create a unitary
industrial relations system depends on the terms of the referral from individual states. A long
list of matters was excluded from Victoria’s 1996 referral, including the ‘number, identity,
and appointment of employees in the public sector’, as well as workers’ compensation,
superannuation, occupational health and safety, apprenticeships, long service leave, public
holidays and equal opportunity.?* If Victoria’s approach were the model for referral by other
states, this would leave a unitary federal system incomplete, with the different state systems
still regulating some important workplace issues, and employees in particular sectors.

With a referral of power from the states appearing unlikely, given their current political
makeup, the final option for the Federal Government is to use other powers in the
Constitution—on top of the traditional labour power—to move towards a unitary industrial
relations system. Prime Minister Howard said in May 2005 that if the states refused to refer
their powers, the government would adopt this option, focussing on use of the corporations
power in the Constitution.®

Key Points

- The drafters of the Australian Constitution only gave the Commonwealth the ability to
make laws on some 40 specific subjects or ‘heads of power’. Commonwealth legislation
must be sufficiently connected with or, in the words of the Constitution, be *with respect
to” one of these heads of power to be valid.

- The Commonwealth was given strictly limited authority over industrial relations: it was
only allowed to make laws for the ‘conciliation and arbitration’ of ‘interstate disputes’
over ‘industrial matters’.

- The Commonwealth and the States maintain six separate but overlapping industrial
relations systems. There is no clear demarcation between federal and state systems, and
employers must often comply with more than one set of obligations.

- Attempts to give the Commonwealth more industrial relations power in a number of
referenda have been unsuccessful. Victoria ‘referred” key industrial relations powers to the
Commonwealth in 1996 but a similar referral from other States seems unlikely.

- The remaining option for creating a single federal industrial relations system is to use
other *heads of power’ in the Constitution such as the corporations power.

14
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Part One—Constitutional Powers

Labour power—s. 51(35)

The only specific power over industrial relations included in the Constitution is the
conciliation and arbitration or ‘labour’ power in s. 51(35), which allows the Commonwealth
to make laws with respect to:

. conciliation and arbitration for the prevention and settlement of industrial disputes
extending beyond the limits of any one State.

Origins of the labour power

The origins of the conciliation and arbitration or ‘labour’ power lie in the great maritime,
shearing and mining strikes in the Australasian colonies in the 1890s, many of which
extended beyond one colony.”® According to industrial relations law specialist Neil
Gunningham, the labour power was inserted into the Constitution ‘with the specific intention
of substituting a peaceful method of dispute settlement for strikes, lockouts and other forms
of industrial action’.?” As Creighton and Stewart note, however:

It is important to appreciate that most, if not all, of the ‘“founding fathers’ of the Constitution
considered that the conciliation and arbitration power would rarely if ever be used. There
seems to have been an assumption that most industrial disputes would be dealt with at a
State level, and that the normal method of resolving them would be through collective
bargaining. Neither assumption proved well-founded.?®

Former New South Wales Industrial Commission Justice J. Macken notes that, at the final
1898 Constitutional Convention, there was a narrow vote in favour of giving the new federal
parliament a strictly limited power to regulate interstate disputes. According to Justice
Macken, delegates to the Constitutional Conventions in the 1890s saw the issue as a matter of
principle — ‘should the Commonwealth Parliament have this power or should it be left
exclusively to the States?’.”® Macken observes that:

Even the more radical or liberal of the framers of the Constitution were concerned to
preserve the independence of the States within their own spheres. Had they been asked after
the debate what they had done they would all have replied that they had conceded to the
Commonwealth a very limited power to act in a limited class of industrial disputes and that
plenary [i.e. full] power over industrial disputes still resided in the States where it rightfully
belonged.*

Limitations of the labour power

While the labour power has been the main instrument used for federal industrial relations
laws, it gives the Commonwealth limited authority only.*! In essence, it allows machinery to
be created for the prevention and settlement of certain types of dispute. But it does not permit
the Commonwealth to legislate directly on central aspects of employment such as wages. As
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Creighton and Stewart explain, ‘at most it can attempt to persuade those who are charged
with resolving interstate industrial disputes [for example, the AIRC or the proposed Fair Pay
Commission] to adopt its preferred policy’.*

Two other significant limitations have afflicted the labour power. One is the requirement for
an ‘industrial’ dispute. Until the 1980s, the notion of ‘industry’ limited Commonwealth
jurisdiction to matters involving manual labour or an ‘industrial’ process, which excluded
‘large areas of white collar employment, as well as school, college and university teaching’.®
It was not until 1983 that the High Court overturned this restrictive interpretation.* As

Professor McCallum says:

In large part, this is why for the first 90 years of the twentieth century the Australian
Parliament was content to share with the States the regulation of labour relations.*

The other main limitation is the need for a dispute ‘extending beyond the limits of any one
State’, that is, an interstate dispute. Issues involving workers in only one state are outside
Commonwealth jurisdiction under the wording of s. 51(35). Creighton and Stewart say that
the “interstateness’ requirement is particularly significant:

It means that the Commonwealth, even if it acts to the limits of its power under s. 51(35),
must share legislative responsibility over labour relations with the States. The latter,
unencumbered by similar constitutional restrictions, have shown little inclination to vacate
the field, particularly since their legislation and systems of dispute resolution predated the
Commonwealth system and overshadowed it for a significant part of the 20" century.®

Various devices have been used to partly circumvent the need for an ‘interstate’ dispute,
especially the creation of ‘paper’ disputes (rather than actual strikes or lock-outs) in the form
of a log of claims served by a federally-registered union on employers in more than one
state.”’

The above limitations restrict both the types of laws the Commonwealth can enact using the
labour power, and the range of issues that federal bodies such as the AIRC or the proposed
Fair Pay Commission can resolve.

The restrictions on the labour power have been alleviated to some extent by the High Court’s
broad interpretation of the Constitution’s ‘incidental’ power in s. 51(39). This allows the
Commonwealth to regulate matters with a ‘sufficiently close connection’ to a head of power.
The High Court has said that issues such as the regulation of trade unions registered under the
federal system, prohibition of certain types of union pressure, protected industrial action and
certification of agreements all have a sufficient connection with the labour power.®

According to former Chief Justice Sir Anthony Mason, the limitations on federal power in
s. 51(35) mean that:

... we have a dual (federal and State) system of arbitration and that it has unnecessary
complexity and technicality ... there is no justification for [this] in the world of industrial
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relations where speed and simplicity of dispute resolution are, or should be, of the essence.
There is much to be said for the view that the [Federal] Parliament should have power over
industrial relations generally...*

Creighton and Stewart agree, stating that the:

. relatively small size of the Australian economy, together with its high levels of
integration and interdependence, suggest that industrial relations should be a matter of
federal responsibility, as is the case in relation to most other fundamental features of
economic activity.*

Professor McCallum, however, argues that there is ‘much life left in the labour power’ which
could be used to develop a cooperative national labour law system. He notes that in the
Industrial Relations Act Case (1996),** the High Court endorsed laws allowing enterprise
bargaining between single employers and trade unions as a valid use of the labour power.
Similarly, in the Pacific Coal Case (2000),** the High Court upheld the Howard
Government’s award simplification process through a “flexible and pragmatic reading of the
labour power’.*®

Professor McCallum emphasises that despite its limitations, the focus of the labour power on
securing industrial peace “has always meant that the terms and conditions of employment of
employees are at its very heart’.* In a similar vein, Justice Kirby of the High Court—in a
speech marking the centenary of the Conciliation and Arbitration Act 1904—noted the words
of Justice Henry Bourne Higgins (responsible for the famous Harvester judgment® in 1907,
entrenching the concept of a basic or minimum wage), who said the Act was:

... part of a system of legislation based upon the feeling that if human life is to be used for
the purpose of profit it must not be used to its degradation ... [but to ensure that] ... the
health and vitality of the community are not lowered.*

Beyond the labour power

Before the 1990s, federal governments made little use of other powers in the Constitution to
make laws on workplace relations, largely because of concern about encroaching on the
authority of the states. But this sensitivity to states’ rights was abandoned with the Keating
Government’s Industrial Relations Reform Act 1993 and the Howard Government’s
Workplace Relations Act 1996, both of which made use of alternative powers, especially
those over corporations and external affairs.*’

While agreeing that use of other constitutional powers is the ‘only effective option’ for the
creation of a national industrial relations system, Creighton and Stewart note that:

The problem is that, even if the political will can be found to confront the cynical and
opportunistic States’ rights arguments (and costly High Court challenges) that the use of
these powers tends to provoke, it is unclear whether the resulting system will be any less
complex than the present mix of federal and State regulation.*®
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Key Points

« The labour power in s. 51 (35) of the Constitution has been the main vehicle for federal
regulation of industrial relations.

- But this power is strictly limited. It allows machinery to be created for the prevention and
settlement of certain types of dispute, but does not allow the Commonwealth to legislate
directly on central aspects of employment such as wages.

- The other main limitation is the need for a dispute ‘extending beyond the limits of any one
State’, that is, an interstate dispute. Issues involving workers in only one state are outside
Commonwealth jurisdiction under the wording of s. 51(35).

- These limitations restrict both the types of laws the Commonwealth can enact using the
labour power, and the range of issues that federal bodies such as the AIRC or the proposed
Fair Pay Commission can resolve.

- Before the 1990s, federal governments made little use of other powers in the Constitution
to make laws on workplace relations, largely because of concern about encroaching on the
authority of the states.

- But this sensitivity to states’ rights was abandoned with the Keating Government’s
Industrial Relations Reform Act 1993 and the Howard Government’s Workplace Relations
Act 1996, both of which made use of alternative powers, especially those over
corporations and external affairs.

There are various other heads of power in the Constitution that authorise the federal
parliament to make laws on workplace relations. However, all of these are limited in some
way, either in the individuals and entities they apply to, or in the range of workplace issues
they can cover.

Corporations power—s. 51(20)

The centrepiece of the Howard Government’s plan to create a unitary industrial relations
system is greater use of the ‘corporations power’ in section 51(20) of the Constitution. This
provision allows the Commonwealth to ‘make laws ... with respect to:

... foreign corporations, and trading and financial corporations formed within the limits of
the Commonwealth.*®

In the current Workplace Relations Act, the corporations power underpins provisions relating
to individual Australian Workplace Agreements (AWAs), collective certified agreements,
unfair contracts, freedom of association and unfair dismissal.”® The Work Choices legislation
goes considerably further in this respect (see Bills Digest), with a wide range of employment
and other provisions based on the corporations power.
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A central issue for the High Court in any challenge to such provisions will be to what extent
the corporations power authorises laws about individuals. Does the Commonwealth’s power
to make laws with respect to corporations allow it to regulate the working conditions of
people merely because they work for a corporation or have dealings with a corporation in
some other way?

A federal government discussion paper, issued in 2000 by former Minister for Industrial
Relations Peter Reith, said that there were many benefits in a national system of workplace
relations based primarily on the corporations power rather than the labour power. Unlike the
labour power, the corporations power does not require an ‘interstate’ dispute to bring
employers and employees into the system. Instead, employers and their employees would be
in a ‘corporations based federal system’ of workplace regulation.”* According to the paper,
this “very simple change’ would mean that:

... the devices associated with the current federal award system, including respondency,
ambit claims, roping-in of employers and paper disputes, would become redundant. The
system could focus more on outcomes, and less on process. The gridlock of technicality and
the legal fiction of manufactured paper disputes, a system barely comprehensible to the
experts on the inside, could be done away with.>

In contrast, Professor McCallum is concerned about use of the corporations power not merely
as a supplementary mechanism to fill in gaps in the labour power, but as the primary basis for
a national labour law system.”® In his view, this will lead to the ‘corporatisation’ of
Australian labour law ‘to the detriment of flesh and blood persons who interact with
corporations’.>* He believes that ‘wholesome labour laws’ should seek to balance the ‘rights,
duties and obligations of employers and employees as equal legal actors’ in the workplace.
But, he says, national labour laws based on the corporations power:

. could not for long maintain this balance between employers and employees. In the
fullness of time, these labour laws will become little more than a sub-set of corporations law
because inevitably they will fasten upon the economic needs of corporations and their
employees will be viewed as but one aspect of the productive process in our globalized
economy.”

There are two key questions in relation to use of the corporations power for a unitary national
industrial relations system:

- who can be regulated—that is, which individuals and entities can be subject to
Commonwealth workplace relations laws made under the corporations power?

- what can be regulated—that is, which industrial or workplace activities can be regulated
by the Commonwealth under this power?
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Who provides the answers?

As with all constitutional issues, the High Court is the final arbiter on such questions.
However, in the case of the corporations power, the Court has been reluctant to provide
definitive answers. With a national workplace relations system based on the corporations
power, this means it may be difficult to determine in a particular case whether an employer or
workplace activity comes under Commonwealth law.

Instead of providing definite criteria as to who and what falls within the corporations power,
the High Court has preferred an incremental, case by case approach. In the Concrete Pipes
Case (1971) Chief Justice Barwick said that:

We were also invited in the argument of these appeals to express some criteria by which a
law may be held to be a law with respect to the topic of s. 51(xx). But such a submission in
my opinion ... misconceives our function ... *°

As his successor Chief Justice Gibbs explained in the Actors Equity Case (1982):

... it is unnecessary, and undesirable, to attempt in the present case to define the outer limits
of the power conferred by s. 51(xx). The method which the courts have followed in the past,
of approaching the solution of the difficult problems presented by such a provision as
s. 51(xx) gradually and with caution, proceeding no further at any time than the needs of the
particular case require, is the most likely, in the end, to achieve the proper reconciliation
between the apparent width of s. 51(xx) and the maintenance of the federal balance which
the Constitution requires.>

The uncertainty produced by this approach is compounded by the tendency of legislative
drafters to use general ‘constitutional’ definitions to describe who and what a particular
federal law applies to. For example, in its WorkChoices booklet, the Howard Government
explains that:

WorkChoices will cover up to 85 per cent of employees across Australia, primarily ... those
employed by constitutional corporations. Constitutional corporations are the financial,
trading and foreign corporations covered by paragraph 51(xx) of the Constitution.*®

The Federal Government claims this approach will ‘introduce a more precise test for
determining whether a business falls within the federal workplace relations system’.>® What it
means, however, is that, to know whether federal law applies to their business, employers
will need to measure their situation against High Court case law on the definition of ‘foreign,
trading and financial’ corporations. In many cases, this may be straightforward. But in some
cases, employers may require detailed legal advice before they have an answer.

The reliance on phrases such as ‘constitutional corporation’, together with the High Court’s
case by case approach to the scope of s. 51(20), mean that, in some instances, only a court
will be able to decide whether employers and employees are subject to Commonwealth
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regulation. As Chief Justice Barwick remarked in the Football Club Case (1979),% referring
to similar use of the phrase ‘trading corporation’ in federal legislation:

It is no doubt convenient to the Parliament and the parliamentary draftsman to avoid the risk
of the unconstitutionality of a statute by using statutory definitions expressed in terms of the
relevant constitutional power ... in the long run such a course may well prove highly
inconvenient and costly to those affected by the statute. As in this case, the citizen may find
himself litigating a constitutional question of some dimension ... it would be better if the
Parliament and its draftsman assayed a definition ... which covered those described bodies
which the Parliament wished to embrace within the operation of its legislation.®*

By stating that its national industrial relations laws will apply to ‘constitutional corporations’,
the Federal Government is in practice transferring some of parliament’s law-making power to
the High Court. Whether a particular entity is covered by these laws will not be determined
by parliament at the time the legislation is enacted, but will be decided later by the courts,
ultimately by the High Court. As Chief Justice Barwick explained:

. the Parliament, by using the constitutional language in its definition of ‘trading
corporation’, has left it to this Court ... to determine the constitutional question whether the
litigant comes within the constitutional power.®?

As the following sections explain, there have been divergent views within the High Court on
the scope of the corporations power. Should this continue, the coverage of the
Commonwealth’s new industrial relations legislation may fluctuate, expanding or contracting
in accordance with the prevailing view of the majority of the High Court.

Who can be regulated?
Foreign, trading and financial corporations

Merely being a ‘corporation’ is not enough to allow an organisation to be controlled by
federal law under s. 51(20) of the Constitution. Apart from unincorporated bodies—which
includes many small businesses structured as sole traders or partnerships, as well as trusts and
some community bodies, clubs, societies, trade unions and cooperatives—incorporated
entities that are not ‘trading’, “financial’ or ‘foreign’ are also beyond the corporations power.
The Federal Government’s 2000 discussion paper noted that:

Given the limitations of the underlying data sources, it has ... been assumed that all
corporations fall within the scope of the Commonwealth’s corporation power.*

However, this is not the case. As the paper itself said, ‘this will be true of the vast majority of
corporations that are employers, but it will not be true of all of them.”® Indeed, the High
Court has expended considerable time and energy debating which corporations fall within
s. 51(20).
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As constitutional law expert Professor George Williams notes, there has been little case law
on the meaning of a “foreign’ corporation.®® In the Incorporation Case (1990), the High Court
made the obvious point that to be a “foreign’ corporation, a firm must be incorporated outside
Australia.®

In contrast, the High Court has carefully considered the criteria for a ‘trading” or ‘financial’
corporation. In the Football Club Case (1979),%” the High Court held 4:3 that a corporation
will be a ‘trading’ corporation if trading is a substantial or significant part of its corporate
activities, regardless of the purpose for which it was formed. As Chief Justice Barwick said:

. for constitutional purposes a corporation ... will satisfy the description ‘trading
corporation’ if trading is a substantial corporate activity ... (O)nce it is found that trading is
a substantial and not a merely peripheral activity ... the conclusion that the corporation is a
trading corporation is open.®®

Chief Justice Barwick held that while the central activity of the West Perth Football Club and
the Western Australian National Football League was the promotion of Australian Rules
football, both the club and the league engaged in substantial trading activities—staging
matches for profit, selling advertising and television rights and transferring players for a fee
to other clubs—and so both were ‘trading corporations’ within the meaning of s. 51(20) of
the Constitution.®

In State Superannuation Board of Victoria (1982),” the High Court said in a 3:2 decision that
it would take the same approach in deciding which bodies were ‘financial’ corporations. The
Superannuation Board provided pensions to public sector employees, but also engaged in
investment activities, including commercial and housing loans. The High Court said that ‘its
business in this respect is very substantial and forms a significant part of its overall
activities’.” Therefore it was a “financial corporation’ under s. 51(20) and could be regulated
by federal law.

The High Court noted that if a corporation was yet to begin business, or had barely started,
the *substantial activity’ test could not be used. In that case, it might be necessary ‘to look to
the purpose for which such a corporation was formed’ to decide whether it was a ‘trading’ or
“financial” corporation.”” This approach was adopted in Fencott v Muller (1983),” where the
High Court held that a shelf company yet to engage in any business was a ‘financial
corporation’ because its constitution showed that it was formed for a financial purpose.”

The tests developed by the High Court for determining whether a body is a ‘trading’ or
‘financial’ corporation and therefore within federal power are commonsense—that is, the
‘substantial activity’ test for corporations that are up and running, and the ‘purpose’ test for
entities yet to do much business. Nevertheless, many bodies may need legal advice to know
whether they come within these terms and are subject to federal law. For some, there may be
no clear answer, with the issue only able to be resolved before a court of law. As Justice
Mason said about the ‘substantial activity’ test in the Football Club Case, it is ‘very much a
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matter of fact and degree’ as to whether a body engages in enough trading or financial
activity to bring it within federal control under the corporations power.”

Moreover, these tests are not set in stone. The ‘substantial activity’ test was opposed by a
significant minority in both the Football Club Case and the Superannuation Board Case. The
minority favoured the ‘purpose test’—looking at the objects of an incorporated body as stated
in its constitution—where a corporation was already trading as well as where it was yet to
begin commercial activity. In the Football Club Case, for example, Justice Stephen noted that
the income which the West Perth Football Club derived from its trading activities was ‘only
as a means of better promoting its predominant purpose, the fostering of football’.”® The
subordination of its trading activities to its prime purpose of promoting football ‘reveals the

very nature of the Club to be other than that of a trading corporation’.””

If the High Court overruled its current position and accepted the ‘prime purpose’ test as the
general measure of whether an organisation was within the corporations power, any federal
law based on this power may not be applicable to a corporation with a non-financial or non-
trading purpose in its constitution. With such a test, a larger number of Australian
incorporated entities may be outside the definition of a ‘constitutional corporation’. Their
employees would therefore be beyond the scope of Commonwealth workplace relations
regulation under the corporations power.’

Unincorporated firms

A 1997 survey by the Australian Bureau of Statistics estimated that approximately 26 per
cent of workers in the private sector were employed by small to medium businesses that were
not incorporated, and instead operated as sole traders or partnerships.”® An unincorporated
business cannot—by definition—be regulated using the corporations power. As Creighton
and Stewart note:

Ironically, therefore, it is the small business sector, considered so politically and
economically vital by the Howard Government, that would most likely be excluded from the
regulatory framework it has proposed constructing ...*

Workers in some unincorporated businesses can be validly regulated by Commonwealth law
under other heads of power in the Constitution, including businesses in the ACT and the
Northern Territory,®* as well those covered by Victoria’s referral of industrial relations
power.

Not-for-profit sector

The area where there may be most doubt about whether federal industrial relations law
applies is Australia’s large ‘not-for-profit’ sector. In March 2005, the Australian business
journal BRW claimed that the ‘not-for-profit’ sector in Australia was worth $70 billion per
year, accounting for almost 10 per cent of the country’s GDP and employing over 600,000
people.®? As BRW noted, estimates of the value of the sector from the Australian Taxation
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Office (ATO) are lower but still significant. In May 2004, Jennie Granger, Second
Commissioner ATO, said:

There are 700 000 non-profit organisations, but only 170 000 of them are in the tax
system—94 per cent of these are companies, and the remainder trusts. The combined annual
turnover of non-profit organisations in Australia exceeds $27 billion. The 30 000 largest
non-profit organisations employ 8 per cent of Australia’s workforce.®

Some of these non-profit bodies, such as trusts, are not incorporated entities and cannot be
regulated using the corporations power.2* Other organisations in the not-for-profit sector that
are incorporated will not be ‘trading’ or ‘financial’ corporations. For example, the large
number of non-profit organisations referred to by the ATO (higher than BRW’s estimate of
the number of employees in the sector) may indicate a significant proportion of dormant
corporations. If they conduct no real business, the High Court would apply the “‘purpose’ test.
Provided their constitutions contain a legitimate non-profit object, they will not be classed as
trading or financial corporations and will be beyond the scope of the corporations power.

Incorporated associations legislation

Each state and territory has legislation to allow organisations carrying on business to
incorporate and register as non-profit bodies. Such organisations range from sporting clubs to
charities, churches and aid bodies. Incorporation protects members of such bodies against
personal legal liability.

In the context of the Federal Government’s proposals for a ‘unitary’ industrial relations
system, it is important to note that, except in the Northern Territory, ‘trading” and ‘financial’
bodies are not eligible to incorporate under such legislation. For example, an entity cannot be
incorporated under the New South Wales Associations Incorporation Act 1984 if it has the
primary purpose of ‘trading or securing pecuniary gain for its members’.®> A body is still
eligible for incorporation if it has some trading or financial activities, provided these are not
‘substantial” and are ancillary to its main non-profit purpose.?® This is the reverse of the High
Court’s criteria for a s. 51(20) corporation. In other words, a body that can register as an
incorporated association in New South Wales prima facie cannot be a ‘trading’ or ‘financial’
corporation as defined by the High Court for the purpose of s. 51(20).

Except for the Northern Territory, the other Australian jurisdictions have similar legislation.®’
So any organisation validly registered under these laws—that is, one formed for non-trading
or non-financial purposes and which does not engage in substantial trading or financial
activity—appears to be beyond the High Court’s definition of a ‘trading’ or ‘financial’
corporation and outside the reach of federal law using the corporations power.®

The following table shows the number of non-profit organisations incorporated under state
and territory legislation (excluding the Northern Territory):
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Bodies registered under Associations Incorporation Acts®

State/Territory No. of in_corporated
associations

NSW > 30 000
VIC* c. 30 000
QLD c. 20 000
WA > 18 000
SA 17573
TAS c. 3,500

ACT* 2418

Total c. 121491

*covered by Commonwealth industrial relations law™

Key Points

The centrepiece of the Howard Government’s plan to create a unitary industrial relations
system in its Work Choices legislation is to make greater use of the ‘corporations power’
in section 51(20) of the Constitution.

The High Court is the final arbiter on the scope of the corporations power. Instead of
providing definite criteria as to who and what falls within the corporations power, the
High Court has preferred an incremental, case by case approach. This means it may be
difficult to determine whether a particular employer or workplace activity comes under
Commonwealth law.

The High Court has yet to provide a definitive judgment on who or what can be regulated
by Commonwealth workplace relations laws made under the corporations power. A
central issue for the High Court will be to what extent the corporations power authorises
laws about individuals. Does the Commonwealth’s power to make laws with respect to
corporations allow it to regulate the working conditions of people merely because they
work for a corporation or have dealings with a corporation in some other way?
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« The tests developed by the High Court for determining whether a body is a ‘trading’ or
‘financial’ corporation and therefore within federal power under s. 51 (20) are
commonsense. Nevertheless many bodies may need legal advice to know whether they
come within these terms and are subject to federal law.

- Moreover these tests are not set in stone. If the High Court overruled its current position
and accepted a ‘prime purpose’ test, a larger number of Australian incorporated entities
may be outside the definition of a ‘constitutional corporation’. Their employees would
therefore be beyond the scope of Commonwealth workplace relations regulation under the
corporations power.

« The area where there may be most doubt about whether federal industrial relations law
applies is Australia’s large ‘not-for-profit’ sector. In March 2005 the Australian business
journal BRW claimed that the “not-for-profit” sector in Australia was worth $70 billion per
year, accounting for almost 10 per cent of the country’s GDP and employing over 600,000
people.

What can be regulated?

The case law on which workplace activities can be regulated under the corporations power is
yet to be fully developed. As Professor Stewart says, ‘there has never really been a definitive
High Court case on its scope’.®* A constitutional challenge, if it eventuates, could provide
useful clarification. Ironically, on this issue the Howard Government may need to seek
support from judgments of some of the more ‘liberal” members of the High Court.

For many decades, the High Court took a limited view of the activities that the corporations
power could regulate. The leading case was Huddart Parker (1909),%? in which the High
Court restricted the application of section 51(20) to intrinsically corporate activities such as
payment of capital and returns, securities, auditing etc. Reflecting the ‘reserved state powers’
doctrine then in force—which said that grants of power to the Commonwealth were to be
interpreted so they did not encroach on traditional state powers—the High Court was ‘“clearly
concerned that, once unleashed, a broad interpretation of s. 51(20) would be impossible to

control’.%

It was not until the Concrete Pipes case (1971)* that the High Court overruled the Huddart
Parker view of s. 51(20), declaring that the corporations power was not to be ‘approached in
any narrow or pedantic manner’ and that at the least it supported laws concerning the trading
activities of trading, financial or foreign corporations.*®

In the Actors Equity Case (1982),%° two members of the High Court expressed a much
broader view of the operation of the corporations power. In a prelude to his later judgment as
Chief Justice in Re Dingjan (see below), Justice Mason said the Commonwealth’s full or
‘plenary’ legislative power over corporations allowed it to regulate more than ‘the trading
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activities of trading corporations or the financial activities of financial corporations’.%’

Instead, he said:

... it was intended to confer comprehensive power with respect to the subject matter so as to
ensure that all conceivable matters of national concern would be comprehended.”

Justice Murphy agreed that s. 51(20) enabled the Commonwealth to regulate any activity by a
foreign, trading or financial corporation, suggesting that the corporations power:

... extends to laws dealing with industrial relations so that in relation to such corporations
Parliament, uninhibited by limitations expressed in [s. 51(35), the conciliation and
arbitration or ‘labour’ power], may legislate directly about the wages and conditions of
employees and other industrial matters.”

Unfortunately for those advocating use of the corporations power to extend federal industrial
relations control, these statements were not directly relevant to the outcome of the case and
are not seen as authoritative.

Importantly, however, the Actors Equity Case established that s. 51(20) supports legislation
protecting as well as regulating foreign, trading and financial corporations.'®’ In that case, the
High Court upheld s. 45D of the Trade Practices Act 1974, which protects corporations
against ‘secondary boycotts’ by trade unions. Under the corporations power, the
Commonwealth can control activities, including industrial action by trade unions, which
interrupt supplies to a corporation or in some other way hinder or prevent their trading
activities.'

As Professor Williams points out, the next major High Court case on the scope of the
corporations power—the Tasmanian Dams Case (1983)>—‘proved inconclusive on the
question of whether all of the activities of a s. 51(20) corporation can be regulated’.**® The
majority of the Court only went as far as endorsing the (rather confusing) proposition that
s. 51(20) authorises the regulation of activities ‘undertaken for the purpose’ of a
corporation’s trading activities. And as Professor Williams notes, ‘the decision did not
resolve the degree of connection needed before an activity becomes one “for the purpose of”

trading”.**

In Re Dingjan; Ex parte Wagner (1995),'% Chief Justice Mason reiterated his view from the
Actors Equity Case that the Commonwealth’s power to legislate with respect to corporations
extends to any activity, not just for the purpose of ‘trading’ but for the corporation’s business
in general. The corporations power, he said:

. must be construed as a plenary power with respect to the categories of corporations
mentioned in s. 51(xx) of the Constitution. On this view, the power is not limited to the
regulation of the functions, activities and relationships of constitutional corporations ... (It)
extends to the enactment of laws dealing with activities undertaken for the purposes of the
business of a constitutional corporation.'%
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Re Dingjan concerned a 1992 amendment to the Industrial Relations Act 1988 (the
forerunner of the current Workplace Relations Act) which allowed the AIRC to set aside or
vary unfair agreements imposed on independent contractors if they ‘related to the business’
of a corporation.’® Mr and Mrs Wagner supplied timber for the woodchip mill run by
Tasmanian Pulp and Forest Holdings Ltd. The Wagners had sub-contracts with Mr and Mrs
Dingjan and Mr and Mrs Ryan. The Dingjans and Ryans were unhappy with their agreements
with the Wagners. Since their sub-contracts ‘related to the business’ of a corporation—that
is, the forestry company—they argued that the AIRC could set them aside.

Once again, however, the majority of the High Court'® declined to follow Chief Justice
Mason’s lead. In a 4:3 decision, the Court said the Commonwealth could not validly make a
law allowing the AIRC to review any contract or agreement ‘related to the business’ of a
corporation. The majority emphasised that to be a law “with respect to’ corporations under
s. 51(20), legislation must directly affect or be ‘connected to’ such bodies, and not merely
‘relate to’ their business or operations in some way. As Justice McHugh explained:

Where a law purports to be ‘with respect to” a s.51(xx) corporation, it is difficult to see how
it can have any connection with such a corporation unless, in its legal or practical operation,
it has significance for the corporation. That means that it must have some significance for
the activities, functions, relationships or business of the corporation.'®®

Justice McHugh said it was not enough that a law ‘merely refers to or operates upon’ a
s. 51(20) corporation.*® As Professor Stewart notes:

... the Commonwealth may not, in other words, simply use a reference to a ‘corporation’ as
a ‘peg’ on which to hang any kind of law.**

Professor Williams points out that in the industrial relations context, this may mean, for
example, that:

... the Commonwealth could not enact safety standards for bicycle couriers simply because
many of their deliveries are made to s. 51(xx) corporations. Equally, the Commonwealth
could not use the corporations power to set maximum working hours for professionals
employed in law or accounting partnerships on the basis that much of their work is
performed for corporate clients.™*?

Beyond this, however, Re Dingjan does not offer much guidance on the range of employment
and workplace matters that could be covered in a federal industrial relations system built on
the corporations power. Nevertheless, the case has been used to bolster arguments both for
and against a national workplace relations scheme.

Creighton and Stewart assess that in Re Dingjan ‘at least four judges had expressed broad
views as to the scope’ of the corporations power, counting the judgment of Justice McHugh
in the majority as one of these, along with the dissenting judgments of Chief Justice Mason
and Justices Deane and Gaudron.™™ Professor Williams also states that ‘it is arguable that in
Re Dingjan the wider view of section 51 (20) prevailed’.*** According to Creighton and
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Stewart, ‘the tenor of the judgments in Dingjan’ suggests that current provisions in the
Workplace Relations Act, including those allowing ‘constitutional corporations’ to enter
certified agreements or Australian Workplace Agreements (AWASs), and provisions relating
to unfair contracts, victimisation and unfair dismissal:

... each of which concerns matters directly connected to a corporation’s activities, would
indeed be upheld by the High Court in the event of any constitutional challenge.'*®

Professor Stewart suggests that if the key test is that of Justice McHugh—that is, whether
legislation has some significance for the activities, functions, relationships or business of the
corporation—then the corporations power would support federal laws providing for:

- the conciliation and arbitration of industrial disputes involving corporations

- employment conditions for corporations as stipulated by tribunals or indeed by the
legislation itself

. the certification of individual or collective agreements to which a corporation was a party,
and

- the regulation of matters incidental to any of the above, such as bargaining tactics
(including industrial action), victimisation of various kinds and (possibly) registration of
unions and employer associations.*°

Professor Stewart argues that this interpretation is supported by two decisions by single
judges in the Federal Court—Rowe (1998)"'” and Quickenden (1999)***—which upheld use
of the corporations power to underpin provisions in the Workplace Relations Act concerning
freedom of association, victimisation, and certification of agreements. He says that in both
cases, the Federal Court applied the “activities, functions, relationships or business’ test, on
the basis that this represented the view of a majority of the High Court in Re Dingjan.™*°

Professor Stewart is also careful, however, to note the narrower view of the corporations
power expressed by other majority judges in Re Dingjan.'?® Justice Brennan applied the
discrimination test, that is, the law must have some particular effect on corporations different
to its effect on other persons and entities:

To attract the support of s. 51(20), it is not enough that the law applies to constitutional
corporations and to other persons indifferently. To attract that support, the law must
discriminate between constitutional corporations and other persons ... A validating
connection between a law and section 51(20) may consist in the differential operation which
the law has on constitutional corporations albeit the law imposes duties or prescribes
conduct to be performed or observed by others.'**

Justice Toohey said that to be valid under s. 51(20), a federal law must affect ‘the rights,
duties, powers or privileges of corporations’ in a way that evidences a substantial and ‘not
merely tenuous’ connection between the law and the corporations.*”* Moreover, Justice
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Dawson agreed with the view of Chief Justice Gibbs in the Actors Equity Case that, to be a
valid use of the corporations power in s. 51(20), the law must focus on the trading, financial
or foreign character of a corporation.'??

Significantly, these narrower views of the scope of the corporations power expressed by
majority judges in Re Dingjan have also been applied in subsequent cases. Notably, in the
appeal to the Full Federal Court in Quickenden (2001),** the Full Court was not prepared to
endorse the broader view of the corporations power as the outcome of Re Dingjan. Instead it
felt obliged to measure the legislation at issue—the certified agreement provisions in Part
VIB of the Workplace Relations Act—against Justice Brennan’s narrower discrimination
test:

... the state of the law after Dingjan supports, as a valid exercise of the corporations power,
a law that applies expressly and specifically to constitutional corporations in their capacity
as such corporations or to other persons or bodies in their dealings with such corporations or
their dealings with them. A fortiori a law is a valid exercise of the power under s. 51(20) if it
confers rights or powers or imposes duties or liabilities peculiarly on such corporations or
those who deal with them or engage in conduct affecting them in connection with those
dealings or that conduct. It may be accepted that a law of general application which
happens to apply to constitutional corporations among others is not a law with respect to
such corporations for the purposes of s. 51(20).*%

It is important to note, however, that, even using this narrower test, the Full Federal Court
held that the certified agreement provisions in the federal legislation were valid:

... the impugned laws apply directly to constitutional corporations in that character and to
their employees. If satisfaction of a discrimination test as enunciated by Brennan J can be
regarded as at least sufficient to determine validity then these laws are valid on that basis.*?°

A recent case, decided in February 2005 by the New South Wales Industrial Relations
Commission (IRC), shows both the importance of the narrower tests in Re Dingjan and the
complexity of building a unitary industrial relations system based on the corporations power.
Unlike the federal AIRC, state industrial commissions such as the NSW IRC can function as
courts. In CFMEU v Newcrest Mining Limited,?” the NSW IRC, operating as a court,
considered the validity of Part VID of the federal Workplace Relations Act, which provides
for the making of AWAs between corporations, such as Newcrest, and their employees.
Newcrest argued that the NSW IRC could not use its power under state legislation to resolve
disputes involving workers employed under federal AWAs. The company cited section
170VQ(4) of the Workplace Relations Act, which states that:

During its period of operation, an AWA operates to the exclusion of any State award or
State agreement that would otherwise apply to the employee’s employment.

The NSW IRC said that this provision appeared to be a valid Commonwealth law, supported
by the corporations power, because:
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. it may be said it protects in a direct way the ‘activities, functions, relationships or
business’ of the corporation which is a party to the AWA.*?®

So, for the duration of an AWA, the AWA would validly exclude the operation of any award
or agreement made under state law that might otherwise apply.

Importantly, however, the NSW IRC emphasised that federal legislation such as s. 170VQ(4)
could not prevent it from making a state award in the first place. If, for example, a union
notified it of the existence of an industrial dispute, the NSW IRC might decide to make a
‘common rule’ award (applying to a particular industry in the state generally) to settle the
dispute. Once the federal AWA had expired, the employer corporation and the employee
would be subject to the state ‘common rule” award.

As the NSW IRC said, the corporations power in the Constitution does not allow the federal
government to stop a state industrial body from performing its legislated functions:

The corporations power is not a power that authorises laws the effect of which would be to
extinguish the power of a State Industrial Authority to make common rule awards or
exercise its conciliation and arbitration powers to resolve an industrial dispute merely
because of the existence of AWAs. Such a law would not have the requisite connection to
the corporation in the manner required by McHugh or Toohey JJ in Dingjan nor meet the
‘discriminatory operation’ test of Brennan J in that case.'®

In the Industrial Relations Act Case (1996),*° the High Court considered a challenge by a
number of states to Keating Government legislation allowing the AIRC to approve ‘enterprise
flexibility agreements’ negotiated by ‘constitutional corporations’ and their employees.
However, during the case Western Australia conceded that the Commonwealth Parliament
had ‘power to legislate as to the industrial rights and obligations of constitutional
corporations ... and their employees’, so the High Court did not have to decide the issue.'*
As Creighton and Stewart state, this means that:

It is not yet settled beyond all doubt that the Commonwealth can ... empower a trading
corporation to enter into statutorily enforceable agreements with unions or its workers,
merely because of its status as a trading corporation.**?

As Professor Williams notes, therefore, while the Industrial Relations Act Case confirmed the
corporations power as ‘an important tool in the development of any federal regime of labour
market regulation’, it “added little to the interpretation of s. 51(20)".1*®

How far does the corporations power go?

As the above discussion indicates, the time is more than ripe for a definitive High Court
decision on the scope of the corporations power in s. 51(20) of the Constitution. Both sides in
the forthcoming High Court challenge on the Work Choices legislation—the Federal
Government on the one hand, and the states and unions on the other—are hoping the High
Court will decide the matter once and for all in their favour. Whether they get a definitive
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answer, however, is another matter. The High Court may recognise the historic significance
of the Work Choices case and set down guiding principles for the type of laws in the
workplace relations area that would be allowable under the corporations power. Or it might
adopt the ‘incremental’ approach advocated by former Chief Justices Barwick and Gibbs,
merely offering narrow answers to the specific questions put before it.

Certainly the current state of High Court authority amounts to far less than a definite guide or
measuring stick as to who and what can legitimately be covered by Commonwealth industrial
relations laws based on the corporations power. The “substantial activity’ test for determining
‘trading’ or ‘financial’ corporations seems a commonsense one, but even this was opposed by
significant minorities in key cases. While it may be unlikely, it is open to the High Court to
adopt the alternative “purpose’ test, or some other yardstick, for deciding which entities are
covered by the corporations power. This could significantly reduce the coverage of the
Federal Government’s proposed ‘national’ industrial relations system.

The key issue in relation to the corporations power, however, is which workplace activities it
allows the Commonwealth to regulate. The main High Court cases to date hardly provide
clear practical guidance in this respect for those seeking to rely on the new federal legislation.
In this area, the High Court could choose from a wide variety of competing judicial theories
or develop its own new approach. Academic commentators might speculate as to what the
bottom line was from the last major case on this subject, Re Dingjan, and what aspects of the
Workplace Relations Act and the Work Choices legislation might therefore be valid. But
speculation is all this will be until the High Court considers the Work Choices legislation and
pronounces its judgment.

At one end of the scale, the High Court could agree with former Chief Justice Mason and
Justice Murphy that the corporations power is a ‘plenary’ or “full’ power, so that, provided
legislation is “with respect to” a s. 51(20) corporation, any workplace activity can validly be
regulated. As Justice Murphy suggested, this would allow the Commonwealth to ‘legislate
directly about the wages and conditions of employees and other industrial matters’. Short of
this, other options for testing workplace laws made under the corporations power include
whether the legislation ‘regulates activities undertaken for the purpose of a corporation’s
trading activities’; has ‘some significance for the activities, functions, relationships or
business of a corporation’; or ‘confers rights or powers or imposes duties or liabilities
peculiarly on such corporations or those who deal with them or engage in conduct affecting
them’. All of these tests suggest that the range of employment and workplace activities able
to be regulated under the corporations power might be extensive, but none provide any clear
indication as to where the boundary might be.

In a recent paper, Rosemary Owens, an industrial relations legal expert from the University of
Adelaide, said that “in the light of the debate over the scope of the corporations power only a
return to general principles will be of assistance in determining the validity of the 2005
Bill”.** Ms Owens then sets out the ‘well-settled” principles of constitutional interpretation
as laid down by the High Court in the Grain Pool Case (2000).'* In other words,
notwithstanding Re Dingjan, the Industrial Relations Case, Concrete Pipes, Actors Equity
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and other judgments in this area, in the forthcoming case on the Work Choices legislation, the
High Court will need to start at square one—that is, return to basic principles about
interpreting the language of the Constitution—to determine whether provisions in the Bill are
valid under the corporations power.

Key points

The case law is yet to be fully developed on which workplace activities can be regulated
under the corporations power. A constitutional challenge, if it eventuates, could provide
useful clarification.

For many decades, the High Court took a limited view of the activities that the
corporations power could regulate. It was not until the Concrete Pipes case (1971) that the
High Court declared that the corporations power was not to be ‘approached in any narrow
or pedantic manner’ and that at the least it supported laws concerning the trading activities
of trading, financial or foreign corporations.

In Re Dingjan (1995) Chief Justice Mason reiterated his view that the Commonwealth’s
power to legislate with respect to corporations extends to any activity, not just for the
purpose of ‘trading’ but for the corporation’s business in general. But the majority of the
High Court declined to follow Chief Justice Mason’s lead, stating that to be a law ‘with
respect to” corporations under s. 51(20), legislation must directly affect or be ‘connected
to” such bodies and not merely ‘relate to’ their business or operations in some way.

The Full Federal Court in Quickenden (2001) followed Justice Brennan’s discrimination
test from Re Dingjan, i.e., a law will be valid under s. 51(20) if it confers rights or powers
or imposes duties or liabilities peculiarly on such corporations or those who deal with
them or engage in conduct affecting them. Even using this narrower test the Full Federal
Court held that the certified agreement provisions in the Workplace Relations Act were
valid.

The Newcrest Case decided in February 2005 by the New South Wales Industrial
Relations Commission shows both the importance of the narrower tests in Re Dingjan and
the complexity of building a unitary industrial relations system based on the corporations
power.

Academic commentators might speculate as to what the bottom line was from Re Dingjan,
and what aspects of the Workplace Relations Act and the Work Choices legislation might
therefore be valid. But speculation is all this will be until the High Court considers the
Work Choices legislation and pronounces its judgment.
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Trade and commerce power—s. 51(1)

Under s. 51(1) of the Constitution, the Commonwealth can make laws ‘with respect to ...
trade and commerce with other countries and among the States’. As with the s. 51(35) labour
power, the scope of the s. 51(1) trade and commerce power is considerably expanded by the
Commonwealth’s ability under s. 51(39) to make laws ‘incidental to’ or ‘sufficiently
connected with’ trade or commerce. In Huddart Parker Ltd (1931),"* the High Court held
that the trade and commerce power authorised federal industrial relations laws about
stevedoring for ships engaged in interstate and overseas trade. Even though the legislation did
not regulate ‘trade and commerce’, it was ‘sufficiently connected” with this topic to come
within s. 51(1).%¥" In practice, this means that under the trade and commerce power, the
Commonwealth can ‘regulate employment conditions and labour relations at or affecting any
firms engaged in inter-state or overseas trade’.*® As the Federal Government explains, for
example, its new Work Choices industrial relations regime will cover ‘waterside, maritime

and flight crew employers’.***

The trade and commerce power can be used to regulate commercial and related activities not
only by corporations but also by individuals, partnerships or other unincorporated bodies—
provided these activities occur across state or international boundaries. However, a key
limitation of the trade and commerce power is that it cannot be used to regulate intra-state
business. As Professor Williams points out, s. 51(1):

.. makes no mention of trade and commerce within a State ... it appears the latter was
consciously withheld from the Commonwealth, and most judges have been careful to avoid
an interpretation of s. 51(1) that would allow the Commonwealth to move into this field.**°

As Creighton and Stewart note, this restricts any contribution that the trade and commerce
power could make to a national industrial relations system based on the s. 51(20)
corporations power:

What s. 51(1) cannot do is to reach employers engaged only in intrastate trade, many of
whom are likely to be the very businesses who would also fall outside the scope of the
corporations power. Accordingly, the use of s. 51(1) can add little in practice to the reach of
a regulatory system founded primarily on s. 51(20)."*

Importantly, the High Court has rejected the argument that because intra-state commercial
activity has an obvious economic impact on or connection with inter-state trade, it can be
regulated by federal law as ‘incidental’ to the trade and commerce power. The Court has
emphasised that there must be a physical and not merely economic connection between intra-
and inter-state trade before commercial activity within a state can be regulated under
s.51(1)." In the Second Airlines Case (1965),'** the High Court said that the
Commonwealth could regulate air services within a state because intra-state and inter-state
air traffic physically shared the same airspace, and there would be chaos if they were
controlled by different federal and state bodies.*** As Chief Justice Barwick said:
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The Commonwealth has power, as a safety measure securing the safety of the air for inter-
State and foreign commerce to prohibit the use of aircraft in the course of regular public
transport operations within Australia, including such operations wholly within any
State ...'*°

In contrast, the Commonwealth had no power to ‘authorise the inception or carrying on of an
intra-State airline’.**® The High Court rejected the Commonwealth’s argument that it could
regulate this area under the trade and commerce power because inter-state and intra-state air
services formed one economic market.**” As the Chief Justice said:

Nor does the fact that inter-State air navigation profits by or to a significant extent depends
upon the existence of intra-State air navigation warrant the conclusion that in fostering inter-
State and foreign trade, the Commonwealth may stimulate and encourage intra-State trade.
Consequently, [the federal law in question] ... derives no support from ss. 51(1) ... In my
opinionljg its purported operation in respect of intra-State commercial air operation it is
invalid.

As Creighton and Stewart note, this limitation on the trade and commerce power is in marked
contrast to the situation in the United States. The US Supreme Court has accepted that the
equivalent ‘commerce’ power in the US Constitution enables the US Congress to regulate
business within a state because of the economic link with the national economy. In turn this
allows, for example, the National Labor Relations Act 1935 (US) to cover all private sector
employers in the United States.**

Professor Williams notes that the narrow construction of the incidental aspect of the
Australian trade and commerce power ‘is reflected in the limited, and generally secondary or
supportive, use of s. 51(1) in the Workplace Relations Act.”**® He argues that a broader
interpretation of the trade and commerce power ‘would provide a significant new foundation
for Commonwealth intervention in the field of industrial relations’.*" In his view, the modern
High Court might not maintain the narrow construction of s. 51(1):

The Court has not considered the scope of s. 51(i) since 1976, and it may now be prepared
to grant a wider operation to the power that does not rest upon a strict distinction between
intra and interstate trade and commerce.**

As Professor Williams points out, however, any such expansion of the trade and commerce
power will not go as far as in the United States ‘because of important differences in the
powers granted to the Australian Parliament and the United States Congress’.*® As he notes,
the Commonwealth Parliament is given legislative power over 40 different topics in s. 51 of
the Australian Constitution, whereas the corresponding list in the US Constitution has only 18
items. This means, for example, that the Australian Parliament has specific powers over
subjects such as ‘banking’ and ‘insurance’—and, it might be noted, ‘conciliation and
arbitration’—for which in the United States the Supreme Court has had to imply legislative
power for the Congress from the Commerce Clause.™* As Professor Williams says, on this
basis, ‘the very broad interpretation of the United States Commerce Clause might be seen as
inappropriate and unnecessary in respect of s. 51(1) of the Australian Constitution.™
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Federalism and the trade and commerce power

As the following remarks by Justice Kitto in the Second Airlines Case (1965) demonstrate,
the inherently federal nature of the Australian Constitution poses a particular obstacle to the
expanded use of the trade and commerce power in a national industrial relations system.
Indeed, Justice Kitto’s words could be seen as a warning about the limits that the federal
nature of Australian government might place on the use of any power in s. 51 in the industrial
relations context, including the corporations power in s. 51(20). Justice Kitto noted American
academic criticism of the US Supreme Court’s departure from the concept of ‘dual
federalism’—that is, a sharing of legislative power between the federal government and the
states—in cases on the commerce power in the US Constitution:

For the older view that the federal power over commerce could not be exercised over local
transactions, which were within the exclusive area of State authority, has been substituted
the notion of a plenary power of the national Government over commerce. If wheat
production intended by the farmer solely for his domestic consumption can be regulated by
Congress because of its possible effect upon interstate commerce, however indirect it may
be, there are, in practice, no restrictions upon federal regulation of even so-called purely
local commerce. And, if this is true, the American system is clearly no longer one of dual

federalism’ 1%

In contrast, as Justice Kitto emphasised, the Australian constitutional system is different. Its
essentially federal nature, as reflected in the legislative powers given to the Commonwealth
in s. 51 of the Constitution, can only be changed by parliament and the Australian people
through the referendum process laid down in the Constitution itself. This placed a limit on the
expansion of the trade and commerce power—and any other power in s. 51—a limit that the
Australian High Court was bound to uphold:

The Australian union is one of dual federalism, and until the Parliament and the people see
fit to change it, a true federation it must remain. This Court is entrusted with the
preservation of constitutional distinctions, and it both fails in its task and exceeds its
authority if it discards them, however out of touch with practical conceptions or with
modern conditions they may appear to be in some or all of their applications. To import the
doctrine of the American cases into the law of the Australian Constitution would in my
opinion be an error.*’

In the same case, however, Justice Windeyer criticised such arguments as ‘echoes of doctrine
long discarded’,**® referring to the ‘reserved powers’ principle followed by the High Court
for the first two decades after federation, under which certain areas of lawmaking were
‘reserved’ for the states. A Commonwealth law would be invalid if it encroached on an area
of state ‘reserved power’.**® As discussed below, the reserved powers doctrine was

abandoned by the High Court in the classic Engineers Case (1920).'%°

36



The Constitution and industrial relation: is a unitary system achievable?

Key points

- The trade and commerce power can be used to regulate commercial and related activities
not only by corporations but also by individuals, partnerships or other unincorporated
bodies — provided these activities occur across state or international boundaries. It cannot
be used to regulate intra-state business.

- The High Court has rejected the argument that because intra-state commercial activity has
an obvious economic connection with inter-state trade, it can be regulated by federal law
as ‘incidental’ to the trade and commerce power. The Court has emphasised that there
must be a physical and not merely economic connection between intra- and inter-state
trade before commercial activity within a state can be regulated under s. 51(1).

« In the Second Airlines Case (1965), Justice Kitto said that the essentially federal nature of
the Australian constitutional system placed a limit on the expansion of the trade and
commerce power — and any other power in s. 51 — a limit that the Australian High Court
was bound to uphold. Justice Windeyer, however, criticised such arguments as an echo of
the ‘reserved powers doctrine’ (under which certain areas of lawmaking were ‘reserved’
for the States) abandoned by the High Court in the classic Engineers Case (1920).

External Affairs power—s. 51(29)

Under its general ‘executive power’ in s. 61 of the Constitution, the federal government can
enter treaties and agreements with other countries without the prior approval of parliament.
Under Australian law, however, international treaties and agreements are not ‘self-
executory’. They require domestic legislation before they are applicable to Australia.

As the High Court pointed out in a series of cases in the 1980s, after the Commonwealth has
entered an international treaty, it can use its power to make laws “‘with respect to ... external
affairs’ in s. 51(29) of the Constitution, to implement obligations in the treaty as domestic
law in Australia.’®* The mere fact that an issue is part of an international treaty makes it an
‘external affair’, allowing the Commonwealth to pass domestic laws on the issue, whether or
not it is within one of the other subjects in s. 51 on which the Commonwealth can legislate. In
theory, therefore, the federal government can circumvent limitations on its legislative power
in the industrial relations area by entering appropriate international treaties and agreements
and then implementing them as domestic law.

Early judgments of the High Court were divided on this issue, and this in turn constrained the
Commonwealth’s willingness to enter international treaties. As eminent constitutional lawyer
Professor Leslie Zines states:
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This issue has caused acute differences among the judges of the High Court and for many
years resulted in the Commonwealth acting cautiously before ratifying agreements related to
subjects normally within State exclusive power.'®?

In R v Burgess; Ex parte Henry (1936),%® some judges supported a broad use of the external

affairs power for domestic implementation of treaties.'® Others were more circumspect.
Justice Dixon, for example, warned that the external affairs power could only be used to
implement treaty obligations which were ‘indisputably international in character’.’®® In a
passage which might yet influence use of the external affairs power for domestic industrial
relations legislation, Justice Dixon (later Chief Justice 1952—-64) said that:

. it seems an extreme view that merely because the Executive Government undertakes
with some other country that the conduct of persons in Australia shall be regulated in a
particular way, the legislature thereby obtains a power to enact that regulation although it
relates to a matter of internal concern which, apart from the obligation undertaken by the
Executive, could not be considered as a matter of external affairs.'®®

When the High Court next considered this aspect of the external affairs power in Koowarta v
Bjelke-Petersen (1982),*" the seven judges divided 3:3 between those who agreed with
Dixon and those who rejected any limit on use of the power to implement treaty obligations.
The remaining and deciding judgment was that of Justice Stephen, who thought the Dixon
view was too narrow but said the subject of a treaty at least had to be a matter of
‘international concern’ before it came under the external affairs power.®® However, in the
Tasmanian Dams Case (1983),'®° the High Court (with two new members) abandoned even
this limit. By a 4:3 majority, the High Court held that the “international concern’ test was too
elusive, requiring evaluation of political issues which was not the proper function of a court.
As Justice Mason said, ‘on a question of this kind the Court cannot substitute its judgment for
that of the executive government and Parliament’.*® In his view, therefore, “the treaty itself is
a matter of external affairs, as is its implementation by domestic legislation’.*"* In other
words, therefore, any treaty obligation entered into by the federal government—whatever
topic it might cover—could be enacted as domestic law under the external affairs power.

In Victoria v Commonwealth (Industrial Relations Act Case) (1996)," the High Court under
Chief Justice Brennan applied the Tasmanian Dams principle, endorsing a broad use of the
external affairs power for workplace relations regulation. Amendments by the Keating
Government in 1993 to the then Industrial Relations Act 1988'"® introduced legislative
protection for the ‘right to strike’ and imposed various obligations on employers relating to
termination, equal pay, minimum wages, and parental and family leave.'’”* These provisions
were not linked to ‘interstate disputes’ or ‘constitutional corporations’ etc., but were instead
explicitly based on relevant international obligations, including the International Covenant on
Economic, Social and Cultural Rights and various conventions of the International Labour
Organisation (ILO).”> According to Professor Williams:

The Industrial Relations Act Case demonstrated that s. 51(xxix) is a deep font of

Commonwealth legislative power in the field of labour market regulation. As well as
confirming that international obligations have a role to play in shaping the Australian
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industrial relations system, the case focused attention on the great potential that such
obligations hold for facilitating greater Commonwealth involvement in the field. As the list
of topics covered by ILO instruments grows, so too will the potential for increased
Commonwealth legislative action under the external affairs power.'"

Others agree about the potential of the external affairs power to assist in the creation of a
national workplace relations regime in Australia under federal control. The High Court’s
Justice Kirby, for example, believes that:

... the expanded interpretation of the external affairs power in the Constitution, read in
conjunction with ILO conventions to which Australia is a party, and the enlarged
understanding of the corporations power under the Constitution have substantially removed
... many of the obstacles to the creation of a coherent federal labour relations law ....!""

Yet there is room for doubt about the extent to which the external affairs power could help
build a single federal workplace relations system. It is unlikely to be relied on by the Howard
Government for this purpose. As Creighton and Stewart note, when the Hawke and Keating
Governments ratified ILO conventions without obtaining the agreement of states and
territories and without ensuring that the law and practice in Australian jurisdictions was in
compliance, this ‘sparked particular outrage on the conservative side of politics’.}”® When the
Howard Government came to office, it ‘made clear its determination to minimise reliance
upon the external affairs power as a constitutional underpinning for labour legislation”.*”

Few of the provisions in the current Workplace Relations Act are now based on this power.**

A difficulty for a conservative government in utilising the external affairs power to
implement multilateral agreements such as the ILO conventions is that these are largely
concerned with the protection and extension of labour rights.'®" According to Creighton and
Stewart, ‘the Commonwealth may to some extent pick and choose how much of a treaty it
wishes to implement’.*® However, the principles laid down by the High Court in the
Industrial Relations Act Case suggest that Commonwealth legislation will at least need to be
broadly consistent with the particular convention or treaty. As the High Court said:

« To be valid under the external affairs power, Commonwealth legislation must be
‘reasonably appropriate and adapted to’ and have the ‘purpose or object’ of implementing
the treaty

. If the legislation does not comply with all the obligations under the treaty, this may be
relevant to the “appropriate and adapted’ and ‘purpose’ tests

- A law ‘will be held invalid’ if a deficiency makes it ‘substantially inconsistent with the
Convention”.*®

While, as Creighton and Stewart say, ‘the external affairs power may remain an ace up the
sleeve of any federal government looking to extend its legislative authority over employment
and industrial matters’,*®** it is unlikely under current principles laid down by the High Court

to be of much attraction to conservative Australian governments. Greater use of the external
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affairs power to build a unitary industrial relations system may need to await a future federal
government interested in implementing the broad thrust of ILO conventions and similar
international instruments.

Federalism and the external affairs power

More generally, however, it is not certain that the High Court will continue to support the
sweeping use of the external affairs power to implement treaty obligations. The development
of the Tasmanian Dams principle allowing the Commonwealth to implement any treaty
obligation, whatever the subject, was contentious, supported by a bare majority in the critical
cases, and with strong judicial dissent from Justice Dixon and others. The current High Court
has been quick to overturn contentious decisions in other areas of the law following a change
in membership.'®

As with the trade and commerce power, judicial criticism of the expansion of the external
affairs power has focussed on the limits imposed by Australia’s federal system of
government. According to Chief Justice Gibbs in Koowarta:

... if s. 51(xxix) empowers the Parliament to legislate to give effect to every international
agreement which the executive may choose to make, the Commonwealth would be able to
acquire unlimited legislative power. The distribution of powers made by the Constitution
could in time be completely obliterated; there would be no field of power which the
Commonwealth could not invade, and the federal balance achieved by the Constitution
could be entirely destroyed.'®®

In Richardson vs Forestry Commission (1987), Justice Dawson made a similar point:

... the fact that an agreement is made internationally will not determine whether its subject-
matter is external or domestic in character. Since there is no practical limit to those matters
which may form the subject of international agreement, the result of taking the opposite
view is that there is no practical limit to the scope of the external affairs power. That is to
say, the result is that par (xxix) has the potential to obliterate the division of legislative
power otherwise effected by s. 51. Simply as a matter of construction, | cannot believe that
such a result was ever intended.*®’

In Koowarta and Tasmanian Dams, however, Justice Mason strongly criticised arguments
about the potential destruction of the ‘federal balance’ as a return to the discarded ‘reserved
powers’ doctrine. In Koowarta he said that:

... the doctrine of reserved powers was decisively rejected in [the Engineers Case], though
in recent cases it seems to have re-emerged in different guises. The rejection of the doctrine
was a fundamental and decisive event in the evolution of this Court’s interpretation of the
Constitution and in the later cases the correctness of the rejection has never been doubted.
The consequence is that it is quite illegitimate to approach any question of interpretation of
Commonwealth power on the footing that an expansive construction should be rejected
because it will effectively deprive the State of a power which has hitherto been exercised or
could be exercised by them.'*®
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Unlike issues such as the environment (a central focus in cases such as Tasmanian Dams and
Richardson), which will arguably always be a subject of ‘international concern’, the
regulation of workplace relations is more likely to be seen as an inherently domestic matter.
Should a future High Court agree with criticisms of the Tasmanian Dams principle,
Commonwealth regulation of industrial relations could therefore be excluded from the scope
of the external affairs power.

Key points

- Under its general ‘executive power’ in s. 61 of the Constitution, the federal government
can enter treaties and agreements with other countries without the prior approval of
Parliament.

- High Court cases in the 1980s established that any treaty obligation entered into by the
federal government could be enacted as domestic law under the external affairs power in s.
51 (29). In theory, therefore, the federal government can circumvent limitations on its
legislative power in the industrial relations area by entering appropriate international
treaties and agreements and then implementing them as domestic law.

« However it is not certain that the High Court will continue to support the sweeping use of
the external affairs power to implement treaty obligations. The development of the
Tasmanian Dams principle allowing the Commonwealth to implement any treaty
obligation whatever the subject was contentious, supported by a bare majority in the
critical cases, and with strong judicial dissent.

« As with the trade and commerce power, judicial criticism of the expansion of the external
affairs power has focussed on the limits imposed by Australia’s federal system of
government.

Taxation power—s. 51(2)

Under s. 51(2) of the Constitution, the Commonwealth can make laws ‘with respect to ...
taxation, but not so as to discriminate between States or parts of States’. It may be possible
for the Federal Government to use the general nature of the taxation power to overcome the
lack of a specific workplace relations power in the Constitution. The High Court has held that
the Commonwealth can set whatever criteria it likes for the imposition of a tax. In
MacCormick (1984) Justice Brennan said the taxation power:

... extends to “any form of tax which ingenuity may devise”, [and] the Parliament may

select such criteria as it chooses, subject to any express or implied limitations prescribed by
the Constitution, irrespective of any connexion between them.
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This suggests that the Federal Government could require employers to adhere to its
workplace relations policies if they wish to avoid additional tax, even if some of these
policies are otherwise beyond its legislative power. As Chief Justice Latham said in the Radio
Corporation Case (1938):'%

... it is difficult to contend that an Act relating to taxation is invalid because it is designed
for the purpose of carrying out a policy of the Commonwealth Parliament which affects
matters which are themselves not directly within the legislative power of the Parliament.'**

The Commonwealth has already used the taxation power in this way in the workplace
relations field by requiring employers to pay an additional levy if they do not contribute a
certain amount to superannuation and training for their workers.*®* The High Court upheld
the validity of this approach in Northern Suburbs General Cemetery (1992)."** The Training
Guarantee Act 1990 (Cth) imposed a charge on employers who did not comply with the
Training Guarantee Scheme. The plaintiff said the Training Guarantee Act was
unconstitutional because the Commonwealth had no power to make laws with respect to
‘training’. And the Act could not come within the “taxation power’ because revenue-raising
was plainly not its real purpose. The High Court disagreed, stating that the imposition of a
special levy on employers who failed to meet a certain level of training expenditure was a
valid use of the taxation power:

... the fact that the revenue-raising burden is merely secondary to the attainment of some
other object or objects is not a reason for treating the charge otherwise than as a tax. One
might as well suggest that a protective customs duty is not a tax because its primary object is
the protection of a particular local manufacturing industry from overseas competition. If a
law, on its face, is one with respect to taxation, the law does not cease to have that character
simply because Parliament seeks to achieve, by its enactment, a purpose not within
Commonwealth legislative power.'*

Creighton and Stewart suggest that the main obstacle to greater use of the taxation power for
a unitary industrial relations system is political. In their view, the Northern Suburbs General
Cemetery Case showed that:

... the Commonwealth could legislate to require employers (or indeed workers or unions) to
observe any sort of duty or pursue any sort of policy, on pain of paying additional tax. With
a little ingenuity almost any form of industrial regulation could be implemented by the
Commonwealth in this manner, with the only apparent drawbacks being the cost of
establishing the administrative machinery necessary to monitor compliance and collect the
tax or levy from recalcitrants, and of course the inevitable political outcry.*®
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Key points

- The Federal Government might be able to use the general nature of the taxation power to
overcome the lack of a specific workplace relations power in the Constitution. The High
Court has held that the Commonwealth can set whatever criteria it likes for the imposition
of a tax.

- The Federal Government could require employers to adhere to its workplace relations
policies if they wish to avoid additional tax, even if some of these policies are otherwise
beyond its legislative power. The Commonwealth has already used the taxation power in
this way in the workplace relations field by requiring employers to pay an additional levy
if they do not contribute a certain amount to superannuation and training for their workers.

- The main obstacle to greater use of the taxation power for a unitary industrial relations
system may be political.

Part Two—Obstacles and Limitations

Apart from the restrictions on particular powers in the Constitution, other more general
limitations on the Commonwealth’s legislative capacity may hamper the creation of a single
industrial relations system for Australia.

An expansive use of the corporations power in s. 51(20) of the Constitution as the centrepiece
of the federal government’s new industrial relations program raises two related constitutional
issues:

- To what extent might this be constrained by the division of legislative power in the
Constitution (especially s. 51)?

- To what extent might it be constrained by the federal nature of government in Australia
enshrined in the Constitution?

A further issue is the extent to which federal industrial relations laws can directly regulate
state government employees. Finally, there is the question of federal control over trade
unions, which have hitherto played a central (although in recent years, declining) role in
Australian workplace relations. Are there constitutional constraints on regulation of trade
union activities by the federal government?

Division of legislative power

As noted at the start of this paper, the drafters of the Constitution gave the Commonwealth
limited power to legislate on industrial relations. The federal parliament only has specific
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authority to make laws with respect to ‘conciliation and arbitration” for the *prevention and
settlement of industrial disputes’ ‘extending beyond the limits of any one State’. At the same
time, the Constitution allows parliament to make laws about certain types of corporations,
trade and commerce, external affairs and a range of other topics. What restrictions are there
on the Commonwealth using these other ‘heads of power’ to circumvent its limited legislative
authority on industrial relations?

One restriction on using the corporations power comes from the statutory interpretation
principle generalia specialibus non derogant. Under this principle, where there is a conflict
between general and specific provisions, the specific provisions prevail. As Pearce and
Geddes, authors of the authoritative Statutory Interpretation in Australia state, ‘It is
commonsense that the drafter will have intended the general provisions to give way should

they be applicable to the same subject matter as is dealt with specifically’.**®

In the Bank Nationalisation Case (1948),"%" the High Court applied this principle to prevent
the Commonwealth using the corporations power to overcome the specific restriction in
s. 51(13)—the “banking power’—against federal regulation of state banks. The case involved
a scheme by the Commonwealth to monopolise banking in Australia by using its power in
s. 51(20) over ‘financial corporations’. The Commonwealth argued that because private
banks were ‘financial corporations’, it could validly legislate to acquire control of their
operations. But the High Court said that, in the case of a law about banking, the general
power over corporations in s. 51(20) had to give way to the specific banking power in
s. 51(13), which states that the Commonwealth can make laws ‘with respect to ... banking,
other than State banking’. As Chief Justice Latham explained:

Under s. 51 (xiii.) there is power to make laws with respect to banking other than State
banking. A State bank would almost certainly be a corporation, and, if so, it would be a
financial corporation. If pl. (xx.) were construed to mean that the Commonwealth
Parliament could pass any law whatever which touched and concerned financial
corporations, then the Commonwealth Parliament could make laws controlling State banks.
The result would be that the exception of State banking from the power conferred by
pl. (xiii.) would mean nothing. When the two provisions are read together it is a reasonable
conclusion that pl. (xx.) was not meant to reduce to complete insignificance the specific
provision excluding State banking from Federal legislative power.'®

Similarly, Justices Rich and Williams stated that if the corporations power:

... was intended to apply to banks, the Commonwealth Parliament would thereby acquire
legislative powers over State banks from which it is expressly excluded by [the banking
power]. ... in our opinion [the two provisions] can only be reconciled by applying the
maxim generalia specialibus non derogant, and by regarding corporations which are banks
as placed in the separate category expressly provided for by [the banking power] and
therefore as corporations outside the generality of the classes of corporations referred to in
[the corporations power].*°
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However, it is unclear whether the generalia specialibus non derogant principle applies in
relation to the s. 51(35) labour power. The principle clearly prevents one legislative power in
s. 51 being used to circumvent an express restriction in another. As Justice Menzies said in
the Concrete Pipes Case (1971):%%

... when there is to be found a limit in the definition of one subject matter the others should
not be construed as enabling parliament, by legislation on a different subject matter, to
override that express restriction.™*

While the s. 51(35) labour power is limited—that is, it can only be used to make laws for the
resolution of industrial disputes ‘extending beyond the limits of any one state’—it does not
contain an ‘express restriction’ in the same way that the Commonwealth’s legislative
authority under the banking power is expressly confined to ‘other than State banking’. In the
case of constitutional powers such as s. 51(35) containing broad limits but not express
restrictions, it appears the following more general principle stated by Justice Menzies may

apply:

Each subject [in s. 51 of the Constitution] is not exclusive of the others and a limit upon one
cannot be inferred merely from the existence of another of more particular scope.?%

In the Concrete Pipes Case, it was held that the Commonwealth could use the s. 51(20)
corporations power to stop businesses operating within one state from making restrictive
trade agreements, even though this would not be valid under the s. 51(1) trade and commerce
power (which is limited to overseas and interstate trade).?®®

In Pidoto (1943),** decided during the Second World War, the High Court said that the
wording of s. 51(35) did not limit the ‘defence power’ in s. 51(6) of the Constitution. Mr
Pidoto and his fellow workers were employed by the Public Works Department of the state of
Victoria to transport explosives to ships in Port Phillip Bay. Commonwealth regulations
declared that, for such workers, certain days which were public holidays under state law were
to be treated as ordinary working days. Mr Pidoto and his colleagues were required to work
on such days but could apply to the Commonwealth Court of Conciliation and Arbitration for
orders entitling them to additional payment.?®®> Mr Pidoto claimed additional payment from
his employer, the Victorian Government. Since this was purely an internal Victorian dispute
and did not ‘extend beyond the limits of any one state’, regulations relying on s. 51(35) could
not validly authorise a Commonwealth body to resolve such a matter. However, the High
Court said that, in wartime, the Commonwealth could use the defence power—regardless of
any limitations in s. 51(35)—to maintain industrial peace throughout Australia. The defence
power could be used to regulate all industrial disputes for the benefit of the war effort
‘whether the dispute or unrest which threatens or disturbs industrial peace extends beyond the
limits of a State or not’.2%

Wartime cases involving the defence power in s. 51(6) are generally treated with caution as
far as their precedent value is concerned. The High Court has accepted that the scope of the
defence power is extremely wide at times when Australia faces direct military threat,
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justifying legislation that would not be authorised during peacetime.”’ In Pidoto, however,
Chief Justice Latham was adamant that the limitations on Commonwealth power in s. 51(35)
not only placed no restriction on the defence power during wartime, but did not limit any
other power in s. 51. In his view, the labour power in s. 51(35) could not be construed so:

... as to impose a limitation upon other powers positively conferred. Further, if s. 51(xxxv.)
were construed so as to prevent the Parliament from dealing with industrial matters except
under that provision, similar reasoning would lead to the conclusion that the Commonwealth
Parliament could not (under any legislative power) provide for the use of conciliation and
arbitration in relation to any other matter than inter-State industrial disputes. It must, I think,
be conceded, for example, that the Commonwealth Parliament can, in legislating with
respect to the public service of the Commonwealth [s. 52(2)] provide for conciliation and
arbitration in relation to matters such as wages, conditions and hours, whether or not any
dispute about those matters is industrial, and whether or not it extends beyond the limits of
any one State.”®

The example used by Chief Justice Latham—that is, that the Commonwealth can use the
s. 52(2) public service power to resolve disputes involving Commonwealth employees, even
if they are entirely within one State—might be queried. Any dispute involving the
‘Commonwealth’ as an employer would necessarily seem to ‘extend beyond the limits of any
one State’. Nevertheless, according to Emeritus Professor Tony Blackshield of Macquarie
University, Pidoto establishes that ‘the limits of the conciliation and arbitration power ... can
be bypassed by relying on other heads of power”.?® If this is the case, there is little scope for
the generalia specialibus non derogant principle to apply in the case of the labour power, and
the limitations inherent in the wording of s. 51(35) will not restrict use of the s. 51(20)
corporations power for industrial relations purposes.

On the other hand, Professor Zines suggests that the limitation in s. 51(10)—which allows the
Commonwealth to make laws ‘with respect to ... fisheries in Australian waters beyond
territorial limits’—may restrict other legislative powers, such as the s. 51(29) external affairs
power.?!? The labour power in s. 51(35), limiting federal regulation of industrial relations to
conciliation and arbitration beyond the limits of any one state, contains similar wording to
that of s. 51(10).

Professor Zines notes that, for the purpose of the external affairs power, ‘external’ (in the
sense of beyond ‘the territory of the Commonwealth’) means outside the low water mark.
Read on its own, the external affairs power allows the Commonwealth to regulate any event
or thing beyond this mark. In the case of s. 51(10), however, High Court judgments have said
that *beyond territorial limits’ means beyond the three-mile territorial sea. Professor Zines
suggests that if the Commonwealth’s power to make laws with respect to fisheries is limited
in this way in s. 51(10), the same restriction would apply to Commonwealth regulation of
fishing under s. 51(29).?* So, under the external affairs power, the Commonwealth could
only make laws controlling fishing outside the three-mile territorial limit, not the low-water
mark.
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Applying similar reasoning to the s. 51(35) labour power, the Commonwealth could only use
the s. 51(20) corporations power, or the other ‘heads of power’ in s. 51, to make laws about
conciliation and arbitration of industrial disputes extending beyond the limits of any one state.
Even if a Commonwealth industrial relations law came within the s. 51(20) corporations
power, it might not be able to regulate conciliation and arbitration within any particular state.

Key points

« One restriction on using the corporations power comes from the statutory interpretation
principle generalia specialibus non derogant (where there is a conflict between general
and specific provisions, the specific provisions prevail). In the Bank Nationalisation Case
(1948) the High Court applied this principle to prevent the Commonwealth using the
corporations power to overcome the specific restriction in s. 51 (13) — the ‘banking
power’ — against federal regulation of State banks.

- However it is unclear whether the generalia specialibus non derogant principle applies in
relation to the s. 51 (35) labour power. Powers such as s. 51 (35) containing broad limits
but not express restrictions might not limit use of other powers in s. 51.

« In the Concrete Pipes Case it was held that the Commonwealth could use the s. 51(20)
corporations power to stop businesses operating within one state making restrictive trade
agreements, even though this would not be valid under the s. 51(1) trade and commerce
power (which is limited to overseas and inter-state trade). In Pidoto (1943) Chief Justice
Latham was adamant that the limitations on Commonwealth power in s. 51(35) did not
limit any other power in s. 51.

« On the other hand, eminent constitutional lawyer Professor Leslie Zines suggests that the
limitation in s. 51(10) — which allows the Commonwealth to make laws ‘with respect to
... fisheries in Australian waters beyond territorial limits> — may restrict other legislative
powers, such as the s. 51(29) external affairs power.

Federalism and legislative power

Creighton and Stewart point out that, even if Commonwealth legislation is clearly within the
scope of a power listed in the Constitution, ‘it may be struck down if it exceeds those

limitations which are said to be inherent in the federal character of the Constitution’.?*?

Survival of state governments

The most obvious limitation in a federal system is the need to ensure the survival of state
governments as effective governing bodies in their own right. As (then) Justice Dixon said in
the Melbourne Corporation case (1947):

47




The Constitution and industrial relation: is a unitary system achievable?

The foundation of the Constitution is the conception of a central government and a number
of State governments separately organised. The Constitution predicates their continued
existence as independent entities.?*®

High Court case-law to date places some boundaries on how much federal workplace laws
can encroach on the operation of state governments. But the cases do not indicate that
replacement of state industrial law with federal law necessarily threatens the existence of the
states as independent entities.

In Re Australian Education Union (1995),*** the High Court said that the protection for the
states in the Constitution has two elements. One is that Commonwealth laws cannot
discriminate against or single out one or more of the states for special treatment. This means
that legislation creating a national industrial relations system will need to be of general
application and not be aimed at particular states.

The other element is ‘the prohibition against laws of general application which operate to
destroy or curtail the continued existence of the States or their capacity to function as
governments’.**® In Re Australian Education Union, the High Court focussed on the second
part of this prohibition, identifying those ‘aspects of a State’s functions which are critical to
its capacity to function as a government’ and which could not be regulated by federal law.
The Court said that it was “critical to the capacity of a State’ that its government had the right
to determine, without interference from federal law:

- the criteria for employment of state employees,
- the number and identity of the persons it wishes to employ

- the term of appointment of such people, and

. the number and identity of people it wished to dismiss on redundancy grounds.**°

In addition, the High Court said it was also critical for state governments to determine for
themselves the ‘terms and conditions’ of key office holders and higher-level employees
playing central management roles. Such people included ‘Ministers, ministerial assistants and
advisers, heads of departments and high level statutory office holders, parliamentary officers

and judges ... and possibly others as well”.*’

This leaves a complex position in relation to state employees and office holders. Federal laws
and awards can provide for the “‘wages and working conditions’ of ‘the vast majority” of state
public servants,”*® but they cannot regulate eligibility, length or termination of employment,
which must be covered by state law. And key managers and other critical state officials are
outside federal regulation altogether.

This complicated situation was confirmed in the Industrial Relations Act Case (1996).%° In

that case, the High Court said that federal legislation could validly require a state government
to inform the Commonwealth Employment Service before declaring a group of employees
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redundant. But a state government could not be required under federal law to provide
severance pay or consult with unions.??® According to the High Court, ordering severance pay
or union consultation would ‘clearly impair’ a state’s right to determine the composition of its
own workforce, affecting its capacity to function as a government.”* As Creighton and

Stewart note, however, ‘no explanation was given for this conclusion’.???

Based on these High Court cases, therefore, some aspects of state public-sector employment
are beyond regulation under federal workplace relations laws. However, the more important
issue is whether the protection for the states in the Constitution limits in any way the federal
government’s ability to regulate private-sector employment. This involves a harder point to
establish. It appears difficult to argue that replacing state regulation of the private sector with
federal law could “‘destroy or curtail the continued existence of the states or their capacity to
function as governments’. Victoria’s continued existence as a functioning state government
despite its referral of industrial relations powers to the Commonwealth in 1996 undermines
such an argument.

State government corporations

The ability of the Commonwealth to regulate the workplace relations of state-government-
owned corporations may provide an important test case for the High Court. ‘Corporatised’
delivery of some government services is now accepted as essential for “‘efficient government’.
Under state legislation—for example, the State Owned Corporations Act 1989 (NSW)—such
corporations are subject to government direction and are accountable to the relevant state
minister, and ultimately to the state parliament, for achievement of their corporate plans and
financial targets.?”® As noted above, however, current High Court authority suggests that any
corporation—including state-owned entities—will be a “trading or financial’ corporation for
the purpose of federal regulation, under s. 51(20) of the Constitution, if trading or financial
activities are a substantial or significant part of its corporate activities, regardless of the
purpose for which it was formed.

In State Superannuation Board of Victoria (1982), the High Court held that a state body run
by the Victorian government, which provided pensions to public-sector employees, was a
‘financial’ corporation under s 51(20) of the Commonwealth Constitution and could be
regulated by federal law.?** In the Tasmanian Dams Case (1983), the High Court said that the
Hydro-Electric Commission of Tasmania—despite having a key government function of
formulating and executing the state’s electricity policy—was also a ‘trading’ corporation
because it supplied electricity on a substantial scale.

An issue that could be raised in the High Court is whether state government corporations can
be subject to full federal regulation under s. 51(20), especially in a key area such as
workplace relations, and still be described as ‘state government’ bodies. It could be argued
that federal regulation of such bodies might, at least in some circumstances, ‘impermissibly
interfere” with the delivery of state government services.
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A counter-argument, as Professor Zines says in relation to the Tasmanian Dams Case, is that:

In relation to State government bodies, the State has a means of escape from the impact of
Commonwealth power, namely, to ensure that the activities concerned are conducted not by
a statutory, or other, corporation but by the government itself through one of its ordinary
departments.’®

Key points

The most obvious limitation in a federal system is the need to ensure the survival of state
governments as effective governing bodies in their own right. As (then) Justice Dixon said
in the Melbourne Corporation case (1947), ‘the foundation of the Constitution is the
conception of a central government and a number of State governments separately
organised. The Constitution predicates their continued existence as independent entities’.

In Re Australian Education Union (1995) the High Court said that the protection for the
states in the Constitution included a “prohibition against laws of general application which
operate to destroy or curtail the continued existence of the States or their capacity to
function as governments’.

In the workplace relations area, this means Federal laws and awards can provide for the
‘wages and working conditions’ of ‘the vast majority’ of state public servants, but they
cannot regulate eligibility, length or termination of employment, which must be covered
by state law. And key managers and other critical state officials are outside federal
regulation altogether.

The ability of the Commonwealth to regulate the workplace relations of state government
owned corporations may provide an important test case for the High Court. Under state
legislation such corporations are subject to government direction and are accountable to
the relevant State minister, and ultimately to the State parliament, for achievement of their
corporate plans and financial targets.

However current High Court authority suggests that any corporation — including State
owned entities — will be a ‘trading or financial’ corporation for the purpose of federal
regulation under s. 51 (20) of the Constitution if trading or financial activities are a
substantial or significant part of its corporate activities.

Federalism, industrial relations and the corporations power

Apart from whether Commonwealth industrial relations laws could “curtail the continued
existence of the States or their capacity to function as governments’, the federal nature of the
Australian Constitution might in a more general way constrain the expansive use of the
corporations power and other legislative powers in s. 51.
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Regulation of industrial relations has been at the heart of key High Court decisions on the
nature of Australian federalism and the division of legislative power between the
Commonwealth and the states. In the watershed Engineers Case (1920),%%° the High Court
held that industrial disputes involving state government instrumentalities were not cordoned
off from the scope of the labour power in s. 51(35) of the Constitution.?”’ In reaching this
decision, the High Court abandoned the ‘reserved powers’ doctrine followed since
Federation. Under that doctrine, the Constitution was read as if anything not specifically
listed as a Commonwealth power was reserved to the states and beyond Commonwealth
authority.??® But in Engineers, the High Court said that the powers of the Commonwealth in
the Constitution were to be given full effect in accordance with their ordinary and natural
meaning, and without regard to whether they intruded on areas also within state law. The
Court emphasised that if Commonwealth law conflicted with state law on the same subject,
then, inzzgccordance with s. 109 of the Constitution, the Commonwealth provisions would
prevail.

The decision in the Engineers Case led to a considerable expansion of Commonwealth
power, not least in the industrial relations area. As constitutional historian David Solomon
explains:

One consequence of the Engineers Case was that in the field of conciliation and arbitration

. there was at first a certain contraction and later a wholesale expansion of the
Commonwealth’s powers. Now the power extends to awards covering state public servants,
school teachers, and even firemen, though each of these categories of workers was at one
stage held to be outside the reach of the conciliation and arbitration power.”*°

Similarly, Professor Williams notes that:

The language of s. 51 lends itself to a broad construction, and hence the literalist approach
endorsed by the Engineers Case has led to a steady growth in the scope of Commonwealth
power ... an increasingly dominant Commonwealth has entered into and taken over fields of
industrigle!lrelations and employment law otherwise thought to lie within the realm of State
control.

As noted earlier, the Engineers Case is cited by those who rule out any limit on
Commonwealth power based on a concern to maintain state legislative authority. Former
Chief Justice Sir Anthony Mason, for example, said it was ‘quite illegitimate’ to reject an
expansive construction of Commonwealth power because this would deprive states of a
power.”*> Nevertheless, as explained above, some members of the High Court continued to
express concern about the threat to Australia’s federal system of government from the
unlimited expansion of Commonwealth power in s. 51 of the Constitution. If, for example,
any international agreement, whatever its topic, could be enacted as domestic law under the
external affairs power, or if local intra-state business could be regulated under the trade and
commerce power because of its economic link to interstate commerce, there would be few
areas of national law beyond Commonwealth power.
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To the extent that some members of the High Court saw the inherently federal nature of the
Constitution as an obstacle to an expanded use of the trade and commerce or external affairs
powers, the same must logically also apply to an expanded use of the corporations power,
including for industrial relations purposes. According to Professor Greg Craven, executive
director of the John Curtin Institute of Public Policy, a number of judges in Re Dingjan
(1995)—the key High Court case to date on the scope of the corporations power for
regulation of workplace relations—‘showed distinct signs of nervousness at the prospect of a
commonwealth possessing a legislative blank cheque signed by the corporations power’.?

Notwithstanding the long line of authority endorsing the Engineers Case,** a fundamental
issue in any High Court consideration of the new Work Choices legislation will be whether
and to what extent to allow for the federal balance in interpreting the scope of
Commonwealth powers in the Constitution. The public debate in the lead-up to the
introduction of the new legislation focussed on the Federal Government’s plan to use the
corporations power to take industrial relations regulation away from the states. It is hard to
see how this would not also be a central issue in arguments before the High Court on this
matter.

Various commentators see the Howard Government’s plan for a unitary industrial relations
system built on the corporations power as a fundamental challenge to federalism in Australia.
As Professor W. J. Ford of the University of Western Australia said about the impending
‘battle’ over this plan:

... although the immediate focus of that struggle is industrial relations, in a broader sense
the fundamental issues raised concern the nature and structure of Australian federalism in
the 21* century.®

In April 2005, the Australian Financial Review warned that the Labor-controlled states and
the union movement were organising High Court challenges to the Howard Government’s
industrial relations plans. The paper said that:

The challenges will argue that, under the constitution, the commonwealth corporations
power extends to the regulation of corporations but cannot be used for the ulterior purpose
of extinguishing state industrial relations systems.?*®

According to Professor Craven, the reliance of the Work Choices industrial relations program
on the corporations power amounts to a declaration of constitutional war on the states.”*” In
his view, if the corporations power:

... authorises the Howard industrial relations legislation, with its comprehensive control of
the entire extended labour environment of corporations, all bets are off. That legislation will
go far beyond the trading envelope of corporations, to regulate the wider work conditions of
national and state populations. Once that precedent has been set, the way will be clear to use
the corporations power to invade every area of state control that vaguely touches
corporations. No legislative topic could be ruled out—town planning (it affects
corporations), infrastructure (ditto), defamation (newspapers are corporations), property
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(corporations own property), and education (universities and many schools are
corporations).?®

University of New South Wales constitutional law experts Keven Booker and Arthur Glass
argue that allowing for the federal balance in decisions on the scope of constitutional powers
does not require a return to the ‘reserved powers doctrine’ discarded by the Engineers Case.
Instead, they suggest, it involves recognising what the Engineers Case did not do. They note
former Chief Justice Barwick’s statement that the Engineers Case meant that the legislative
power of the Commonwealth had to be construed from the Constitution ‘without attempting
to restrain that construction because of the effect it would have upon State power’.?*® As they
point out, however:

Sound as this point is, there is a tension between it and another idea basic for our
constitutional system, namely, that the Commonwealth powers are given within a federal
constitution. As Engineers did not acknowledge the tension between these basic precepts, it
is of little help in resolving it.**°

As Booker and Glass say, the challenge is:

... to develop a body of doctrine which does not lapse into ‘reserved powers thinking’ but
which, nonetheless, takes account of the federal context in an acceptable and workable
fashion.?*

The same authors, together with Professor Robert Watt of the University of Technology
Sydney, noted in a later publication that:

The notion of federal balance does not assume that particular matters are reserved for the
States, although the application of it cuts down Commonwealth power and increases the
area within which the States alone may legislate. It is, however, difficult to apply the notion
without making some assumptions about matters being appropriate for State and not
Commonwealth control 2%

They emphasised, however, that:

The appeal to the federal nature of the Constitution is a legitimate and defensible appeal to a
dimension of the Constitution which, at some level of influence, is a necessary feature of
any rational, legal interpretation of the document. In construing the heads of power the
nature of the document as a constitution effecting a distribution of power between the
Commonwealth and the States cannot be entirely ignored.?*®

In the words of Chief Justice Gibbs in the Actors Equity Case, the issue in the forthcoming
High Court case will be how ‘to achieve the proper reconciliation between the apparent width
of s. 51(xx) and the maintenance of the federal balance which the Constitution requires’.?*

Concern for the federal balance might in particular impose pressure not to go beyond the
‘discrimination test’ explained by Justice Brennan in Re Dingjan, in relation to the workplace
activities that can be regulated by the Commonwealth under the corporations power. As noted
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above, Justice Brennan said that, to be valid under the corporations power, a Commonwealth

law must have a particular or ‘differential’ effect on constitutional corporations.

245

Legislation will not be valid merely because it ‘relates to’ or is “‘connected with’ corporations.
As Professor Craven observes, if the High Court does not adopt the Brennan test or a similar
approach, the corporations power could be used to attack ‘the heart of state legislative
power’:

The problem is that corporations represent a wide category of legal person, whose activities
extend into almost every aspect of Australian life. If the commonwealth can regulate an
activity merely because it is in some way connected with a corporation, little is beyond its
reach.**

Key points

Regulation of industrial relations has been at the heart of key High Court decisions on the
nature of Australian federalism and the division of legislative power between the
Commonwealth and the States.

In the watershed Engineers Case (1920), the High Court held that industrial disputes
involving State government instrumentalities were not cordoned off from the scope of the
labour power in s. 51 (35) of the Constitution. In reaching this decision the High Court
abandoned the ‘reserved powers’ doctrine followed since Federation, stating that the
powers of the Commonwealth in the Constitution were to be given full effect in
accordance with their ordinary and natural meaning, and without regard to whether they
intruded on areas also within State law.

The Engineers Case is cited by those who rule out any limit on Commonwealth power
based on a concern to maintain State legislative authority. Nevertheless some members of
the High Court have continued to express concern about the threat to Australia’s federal
system of government from the unlimited expansion of Commonwealth power in s. 51 of
the Constitution.

Some commentators see the Howard Government’s plan for a unitary industrial relations
system built on the corporations power as a fundamental challenge to federalism in
Australia. In the words of Chief Justice Gibbs in the Actors Equity Case, the issue in the
forthcoming High Court case will be how ‘to achieve the proper reconciliation between
the apparent width of s. 51 (20) and the maintenance of the federal balance which the
Constitution requires’.

Concern for the federal balance might impose pressure not to go beyond the
‘discrimination test’ explained by Justice Brennan in Re Dingjan in relation to which
workplace activities can be regulated by the Commonwealth under the corporations
power.
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Trade Unions and Commonwealth regulation

“Traditional’ Australian labour law based on the conciliation and arbitration or ‘labour
power’ in s. 51(35) of the Constitution allowed—perhaps even required—a central role for
trade unions. As Creighton and Stewart explain:

... the traditional requirement of the federal system that there be an actual or potential
interstate dispute before the [AIRC] can exercise jurisdiction effectively demands the
presence of a representative body to promote or defend the interests of workers ... There is a
symbiotic relationship between trade unions and the traditional system of conciliation and
arbitration.?*’

Early High Court cases on the role of trade unions in the federal conciliation and arbitration
system recognised both that a union could be a party to a dispute in its own right, and that it
could concern itself with the employment conditions of any workers eligible to join it,
whether or not they were members or even employees.?*®

Moving the constitutional basis of the federal industrial relations system from the traditional
labour power to the corporations power gives trade unions a less central role.**® But it also
makes regulation of trade unions more complex. In essence, a trade union is simply a
voluntary, unincorporated association.?® It is not a corporation. Under the Workplace
Relations Act and its predecessors, trade unions registered under the federal system have
‘body corporate’ status. But this is not based on the corporations power, which does not give
the Commonwealth the ability to ‘incorporate’ entities.>* It is instead authorised by the
Commonwealth’s power to do things ‘incidental’ to the s. 51(35) labour power. As the High
Court explained in Jumbunna (1908):

... the constitution of these representative bodies as legal entities in the corporate form is
merely the adoption of a means for effectually carrying out the powers expressly conferred
by [s. 51(35)] ... their creation in the form enacted is within the power conferred on
Parliament by [the ‘incidental power’].?*2

As noted earlier, the liberal interpretation of the ‘incidental’” power by the High Court in
relation to s. 51(35) allows regulation of various actions of trade unions which choose to
participate in the federal system. But as the federal government moves beyond regulation of
the “conciliation and arbitration” system and seeks to control the workplace more generally, it
must rely on other constitutional powers besides s. 51(35) to regulate trade union activity.
The Commonwealth can, for example, regulate trade union activity, including industrial
action, that ‘affects’ a ‘constitutional corporation’®* or which occurs in a ‘Territory’®* or
‘Commonwealth place’.?*> And under Victoria’s referral of industrial relations power, it can
regulate trade union activity generally in that state. However, this is a patchwork approach.
As Creighton and Stewart state:

It must be borne in mind that the Commonwealth’s capacity to regulate unions is limited by

the scope of its constitutional powers ... conduct is only proscribed in situations to which
federal law can validly apply under one or more heads of legislative power.?*®
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This leaves the possibility that, in some circumstances, trade union activities would be
beyond Commonwealth control. This would occur, for example, if ‘the employer was a
partnership, the union was registered under State law or was not registered at all, and the

conduct took place in a State other than Victoria’.?*’

In addition, Rosemary Owens queries whether the Commonwealth can impose conditions on
the internal workings of trade unions as a condition of registration and therefore
incorporation under the Workplace Relations Act.>*® She asks whether ‘such regulation runs
foul of the Incorporation Case’ (1990)*° in which the High Court held that the
Commonwealth had no power over incorporation under s. 51 (20) of the Constitution.

There are two other issues which are also relevant to the ability of the Commonwealth to
regulate trade union activity in a unitary federal industrial relations system.

Implied freedom of political communication

Creighton and Stewart suggest that the ‘implied freedom of political communication’ in the
Constitution may place some limits on the Commonwealth’s ability to legislate on aspects of
workplace relations.” In a series of cases in the 1990s, the High Court declared that it is an
inherent requirement of the system of representative democracy established by the
Constitution that the Australian people are able to communicate about political and other
matters that could influence their choice of government.?®* A law cannot restrict freedom of
political communication unless:

(i) it is enacted to fulfil a legitimate purpose (of Australia's constitutional system); and
(i) the restriction is appropriate and adapted to fulfilment of that purpose.

There is no doubt that the implied freedom of political communication will apply as much in
the workplace as in other areas. In Bennett (2003),%%% for example, the Federal Court held that
the key regulation underpinning the official secrecy regime for Commonwealth public
servants was so sweeping that it infringed the implied freedom. So it could not be used to
stop a Customs official who was also a union officer from speaking to the media.?®®

In the context of the Federal Government’s current industrial relations plans, a particular
issue noted by Creighton and Stewart is ‘whether trade union activities might be protected as
“political” expression under this principle and hence be immune from certain kinds of
legislative sanction’.?®* The freedom of political communication extends to any non-verbal
actions which are intended and are capable of expressing ideas about government and the
policies/politics of the Commonwealth or the states, that is, it extends to expressive conduct
such as protests.”®® Industrial action and other activities by trade unions (and others) may
amount to expressive conduct on political matters and be protected by the implied freedom
from Commonwealth regulation.
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However, actions by unions or others in the industrial relations area would only be protected
by the implied freedom if they have a ‘political’ character. ‘Normal’ industrial action to
achieve a wage increase or other improved conditions is unlikely to be regarded as “political’.
So the implied freedom would not limit Commonwealth regulation of this type of action. As
Professor Williams notes:

. it is unlikely that actions such as picketing will be protected by the implied freedom
unless they can be seen as containing a political element. Picketing merely as part of an
ongoing industrial campaign will be difficult to include within the ambit of the freedom. On
the other hand, picketing seen as part of a more general protest against the policies of a
government, such as ‘Green Bans’ by unions upon certain development as part of a protest
against government environmental policies, may amount to protected political
communication.?®®

In addition, even if industrial action is “political’, it will not automatically be protected by the
implied freedom. The freedom is not absolute. Instead, it is balanced against other principles,
values and elements of Australia’s constitutional system. As Harris points out:

The balancing process used to determine whether restrictions on political communication
are unconstitutional involves the application of a proportionality test—the interest served by
the legislation would have to be proportionate to the inroad on the freedom, and the freedom
could only be limited to an extent that is reasonably necessary to serve the interest.?®

In CEPU v Laing (1998),%%® the Federal Court held that s. 127 of the Workplace Relations
Act—allowing the AIRC to make orders prohibiting industrial action—did not infringe the
implied freedom of political communication. Justice French said that the limitation of s. 127
to ‘industrial action” and to conduct ‘relevant to the performance of work’ meant the section
was:

... enacted to satisfy a legitimate end compatible with the maintenance of representative and
responsible government under the Constitution and [was] reasonably appropriate and
adapted to achieving that legitimate end.?*®

Implied freedom of association

An issue of particular relevance to the Australian union movement is whether there is a
constitutionally guaranteed ‘freedom of association’ in the Constitution, which might limit
Commonwealth regulation of industrial organisations. Writing in 1998, Professor Williams
believed there was, and that it could arguably protect unions in this country:

It is difficult to see how some version of a freedom to associate could not be implied in the
Constitution. The ability to associate for political purposes is obviously a cornerstone of
representative government as embodied in the Constitution ... Given the strong links
between the union movement and Australia’s political parties, particularly the Australian
Labor Party, it is arguable that any such freedom might also apply to industrial
organisations. Such a freedom might bolster the guarantee of freedom of association
contained in Part XA of the Workplace Relations Act.””
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It was the High Court in the 1990s, under Chief Justices Mason and Brennan, that
‘discovered’ a freedom of political communication in the Constitution. At that time, there
was also support from some judges for ‘a freedom of association at least for the purposes of
the constitutionally prescribed system of government and the referendum procedure’.?
However, the current High Court, under Chief Justice Gleeson, is less willing than its
forerunner to imply rights and protections from the text and structure of the Constitution. As
Professor Craven says, ‘today’s High Court is a far less athletic body than it was: where the
Mason Court leapt, the Gleeson Court barely twitches’.?”* In Mulholland (2004),"® only
Justices McHugh and Kirby agreed that the Constitution contained a ‘freestanding’ right of
association on political matters.?” Other judges either rejected the existence of any such
right, or thought that it might only exist as a corollary to the implied freedom of political
communication.?”

What this means is that, at least under the current High Court, unions formed for “industrial’
or workplace relations reasons will receive little protection from federal legislation on the
basis of an implied right of association in the Constitution. It is unlikely that a majority of the
current High Court would agree that a separate constitutional right of association existed.
Even if they did, however, it appears that, as with the implied freedom of political
communication, any such right could only restrict Commonwealth regulation of association
for political, not industrial, purposes. Even Justice Kirby in Mulholland, while arguing that
‘it is impossible to deny an implication of free association to some degree’,>”® was only

prepared to accept:

... that there is implied in ss 7 and 24 of the Constitution a freedom of association and a
freedom to participate in federal elections extending to the formation of political parties,
community debate about their policies and programmes, the selection of party candidates
and the substantially uncontrolled right of association enjoyed by electors to associate with
political parties and to communicate about such matters with other electors.?”’

Key points

- ‘Traditional’ Australian labour law based on the labour power in s. 51(35) of the
Constitution allowed, perhaps even required, a central role for trade unions. Moving the
constitutional basis of the federal industrial relations system to the corporations power
gives trade unions a less central role. It also makes regulation of trade unions more
complex. In some circumstances trade union activities may be beyond Commonwealth
control.

- Actions by unions or others in the industrial relations area could only be protected by the
implied freedom of political communication if they have a political and not merely
industrial character.

« It is unlikely that a majority of the current High Court would agree that a separate
constitutional right of association existed. Even if they did, it appears that as with the
implied freedom of political communication, any such right could only restrict
Commonwealth regulation of association for political, not industrial purposes.
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Part Three—Other Issues

Estimated coverage of Australian workforce

Precisely how much of the Australian workforce would be covered by federal workplace
legislation centred on the corporations power is not clear. The complexity of Australia’s
industrial relations laws makes any definitive survey impracticable.

According to Professor McCallum, an extensive use of the corporations power ‘could cover
approximately three quarters of the private sector workforce’.*’® Government estimates are
higher, with Prime Minister Howard suggesting in April 2005 that the reform package would
bring 85-90 per cent of the workforce into a national system.””® This includes use of other
sources of legislative power in the Constitution besides the corporations power, including the
s. 122 territories power, s. 51(1) trade and commerce power, s. 51(29) external affairs power,
s. 52(2) public service power and s. 51(6) defence power, as well as the referral of industrial
relations power from Victoria under s. 51(37).

A discussion paper issued by former Minister Peter Reith in 2000 said that with a new
Workplace Relations Act primarily based on the corporations power:

... as many as two and a half million additional employees could be brought into the federal
system and that overall federal coverage could rise from just over 50 per cent of all
Australian non-farm employees to about 85 per cent. State award/agreement coverage could
fall from 36 per cent to about 13 per cent. The proportion of award free employees could fall
dramatically from about 13 per cent to about 2 per cent.”°

Similarly when releasing its WorkChoices booklet, the Government said it will:

... directly cover up to 85 per cent of Australian workers. That includes everyone working
for incorporated companies as well as employees of Australian Government bodies (such as
the Australian Tax Office) and employees working under State awards or agreements who
are employed by a Constitutional corporation.?*

The Government noted that the Work Choices system would not cover people ‘employed by

... unincorporated businesses in the state system and some state government employees’.?*

Figures released by the Australian Bureau of Statistics in October 2005 show that, of the
837 000 businesses which employ people in Australia, some 402 000 are unincorporated (sole
proprietors, partnerships, trusts etc).”*® In response to these figures, a statement from the
Australian Labor Party (ALP) noted that the corporations power could not be used to regulate
workplace relations in these businesses, claiming this was ‘the constitutional hole in the
Government’s leaky plans’.?®* The statement said there were ‘constitutional question marks

. over other industries as well’, such as the ‘massive not-for-profit sector’ and local
government.”® According to the ALP:
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Despite promising to make one simpler, national system, John Howard will be creating an
even more complex system where businesses and employees will not know whether they are
covered by state or federal employment laws. In some cases, it will be so unclear that it will
take the High Court to resolve the issue. The promise of a single national system, without
support from the States, is a myth. It will be confusing, messy and will spurn [sic] lots of
litigation. Instead of finding themselves in the Industrial Relations Commission, small
businegggs might find themselves in the High Court—with only the Howard Government to
blame.

Based on the broad estimates from the Government and others, a sizeable segment of the
Australian workforce—somewhere between 10-25 per cent—would remain outside a federal
industrial relations system centred on the corporations power. There is therefore some basis
for suggesting that the federal government proposals will not create a single unitary industrial
relations system for Australia.

Key Points

« Precisely how much of the Australian workforce would be covered by the new federal
workplace legislation is not clear. The complexity of Australia’s industrial relations laws
makes any definitive survey impracticable.

- Based on the broad estimates from the Government and others, however, a sizeable
segment of the Australian workforce — somewhere between 10—25 per cent — would
remain outside a federal industrial relations system centred on the corporations power.

Prospects for a High Court challenge

A High Court challenge to the Howard Government’s proposed national system of federal
workplace relations laws has already been signalled by the states.”®’ The prospects for such a
challenge will depend heavily on the High Court’s view of the scope of the corporations
power in s. 51(20) of the Constitution.

Writing in 2000, Professor Stewart surmised that, based on his view that a majority of the
High Court in Re Dingjan supported a broad use of the corporations power:

... the option floated by [former Minister for Workplace Relations and Small Business]
Peter Reith of underpinning federal industrial regulation with the corporations power rather
than the arbitration power would seem to be soundly based, at least in terms of
constitutionality ...?*

He also warned, however, that ‘a differently constituted High Court in the future may yet
adopt one of the narrower views expressed in Dingjan’.”®
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The current High Court is indeed very different to the one that decided Re Dingjan in 1995.
All of the judges who supported a broad view of the corporations power have now resigned
(Mason, Deane, Gaudron and McHugh). Similarly, none of the judges advocating a narrower
role for s. 51(20) (Brennan, Dawson and Toohey) remain on the High Court.

Commentators often describe the current High Court as ‘conservative’. In May 2005,
Professor Stewart maintained his view that a constitutional challenge to a unitary industrial
relations system ‘is likely to fail in relation to most of what the Federal Government wants to
do, and it may fail completely’.>*® As he explained:

This is a conservative High Court, and | would find it unlikely that it would overturn
previous decisions on the scope of the corporations power and provide a radical new
interpretation of the corporations power and Commonwealth powers that would narrow the
scope of the corporations power.?**

As Professor Stewart himself pointed out, however, there is yet to be a definitive High Court
decision on the scope of the corporations power. So to the extent that the High Court may feel
bound by its previous judgments, there is no previous authoritative case to guide them. In
relation to the federal government’s ability to regulate workplace activities, cases in lower
courts—including the Full Federal Court and the NSW IRC—have taken the precaution of
applying Justice Brennan’s narrower ‘discrimination’ test as the furthest they could safely go
in determining an authoritative principle from the leading High Court case in this area, Re
Dingjan.

In addition, the Howard Government’s proposal for a unitary industrial relations system—
taking over state functions using a broad or ‘liberal’ interpretation of the corporations
power—is prima facie inconsistent with a ‘conservative’ legal approach. As the Australian
Financial Review explained in April 2005:

While the Howard government has appointed five of the current seven justices on the High
Court who would hear any challenge, conservative benches have traditionally favoured state
rights over federal rights. They also tend to make narrow interpretations of constitutional
powers.?%

More than one observer has reminded the Howard Government of the ‘salutary’ example of
the High Court’s decision in the Incorporation Case (1990).%°® This concerned an attempt by
the Hawke Government to use the corporations power to enact a single national corporations
law. As Professor Williams notes:

At the time, it was widely believed that the law would be held valid by the High Court, and
the Commonwealth passed the Act without support from the States, such as in the form of a
co-operative scheme or a referral of power.?*

However, in what Professor Craven describes as a ‘shattering blow’,?*® the High Court ruled
6:1 against the Commonwealth. The Court declared that the corporations power could not be
used to build a national corporations regime. At the very least, this precedent must place a
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question mark over the Commonwealth’s ability to use the corporations power to build a
national industrial relations regime.

Key points

« The prospects for High Court challenge to the Work Choices legislation will depend
heavily on the Court’s view of the scope of the corporations power in s. 51(20) of the
Constitution. There is no previous definitive High Court case to guide the current High
Court. And membership of the Court has changed completely since the last major case in
1995 on the scope of the corporations power.

- Commentators often describe the current High Court as ‘conservative’. The proposal for a
unitary industrial relations system — taking over state functions using a broad or ‘liberal’
interpretation of the corporations power — is prima facie inconsistent with a
‘conservative’ legal approach.

« In the Incorporation Case (1990) the High Court ruled 6:1 against an attempt by the
Hawke Government to use the corporations power to enact a single national corporations
law. At the very least this precedent must place a question mark over the Commonwealth’s
ability to use the corporations power to build a national industrial relations regime.

Conclusion

Building a national industrial relations regime without a referral of powers from the states
involves a patchwork approach. Moreover, use of the corporations power as the centrepiece
of a national workplace relations “quilt’ is not on unshakeable ground. There were narrow
majorities in key High Court decisions on the scope of this power, and there are limitations in
any case both on the range of activities and the type of entities it can cover. While the weight
of academic and other legal opinion generally seems to endorse extensive coverage of
Australian workplace relations by the Work Choices regime based on the corporations power,
the under-developed state of the law in this area means this is essentially speculation,
however erudite it might be. With a High Court entirely composed of new members since the
last major case on the corporations power and workplace relations—Re Dingjan (1995)—
there is no guarantee that the court will follow any of the approaches set down in that case or
earlier decisions. The fact that on the key issue for the validity of the Work Choices
legislation—the range of workplace activities that can be regulated under the corporations
power—none of the various approaches in Re Dingjan offers clear practical guidance,
suggests that the current High Court might be better to develop its own more practically
focussed approach.

After considering potential constitutional issues with the 2005 Bill, Rosemary Owens
concludes that ‘my suspicion is that in so far as the validity of the 2005 Bill may be a
problem—it will only be so at the edges’.?*® However, if, as Ms Owens suggests, the High
Court will need to start again with first principles, at the very least employers will need to
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factor in a real risk that it may be more than the edges of the Work Choices legislation that
cause constitutional problems.

As with the trade and commerce and external affairs powers, the prospect of an unlimited use
of corporations power raises major fears for federalism. It may make sense to have a unitary
industrial relations system and do away with the complexity of a multitude of different
industrial relations regimes. But as Justice Kitto said in the Second Airlines Case, the High
Court is entrusted with maintaining federalism as an essential constitutional distinction, even
in the face of such practical considerations. Moreover, as Professor Craven emphasises, there
is more at stake in the forthcoming High Court case than achieving an efficient Australian
industrial relations system, however important that aim may be. The balance of power
between the central government in Canberra and the regional governments in the states and
territories has been the key to the inherent stability of the democratic system of government
in Australia since Federation. Some argue that the increasing transfer of governmental power
to the federal government, in this instance in industrial relations, may undermine that stability
in the longer term.

From the perspective of state governments, the key issue in the Howard Government’s Work
Choices industrial relations program is the threat to the balance of power between the
Commonwealth and the states. It would be strange indeed if this fundamental issue could not
be raised in the forthcoming High Court challenge initiated by the states. The task for the
states is how to enable the High Court to consider this issue in the context of the degree of
regulatory authority that should be allowed to the Commonwealth under the corporations
power. As Booker and Glass suggest, the states will need to develop a body of doctrine for
constitutional interpretation of the corporations power in the industrial relations context
‘which does not lapse into reserved powers thinking but which, nonetheless, takes account of

the federal context in an acceptable and workable fashion”.?”

Even with its current incomplete coverage, it appears that the corporations power, backed by
the trade and commerce, territories, external affairs, taxation powers, etc., can cover a
significant proportion of the Australian workforce. An issue of fundamental practical
importance for employers and workers, however, is the possibility that the Work Choices
legislation may simply replace the current multi-layered industrial relations scheme with a
patchwork federal system covering the majority of employees but with a significant minority
still under state schemes, and with a range of workplace activities also beyond federal
regulation. Whether this eventuates will take some time to determine, and will depend
heavily on the outcome of the impending High Court case, including whether the Court is
prepared to go further than its traditional incremental approach and lay down a clear
framework as to which entities and activities can validly be regulated under a federal scheme.
It would be useful if the High Court’s decision helped reduce any need for employers to
obtain expensive legal advice or even go to court before they know whether their
organisations or particular activities are under federal or state industrial relations law.

As well as the prospect of incomplete coverage of employers and workplace activities, an
important additional complexity suggested by the Newcrest Case (see p. 32) is that state
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industrial awards may remain in place even if suspended for the duration of a federal
workplace agreement.

As noted at the start of this paper, there is a widespread view that the current regime of six
different industrial relations systems is confusing and inefficient for a country of Australia’s
limited economic size. The potential for an industrial relations regime based on the proposed
Work Choices legislation to be incomplete and multi-layered suggests that it might be in the
interests of all parties to explore a more cooperative approach. Professor McCallum believes
that a single national labour law regime should be achieved through cooperation between
federal, state and territory governments. Unfortunately, he says:

. insufficient efforts have been made by either level of government on this front and
Australian employees and business enterprises deserve much stronger efforts in this regard
from our politicians.?*®

Professor Williams also advocates co-operation between the Commonwealth and the states in
regulation of workplace relations, noting that such an approach was forced on the
Hawke/Keating Governments in the corporations law area by the Commonwealth’s failure in
the Incorporation Case:

Today, such co-operation provides the foundation for Australia’s national corporations law.
In the field of industrial relations, this may ultimately provide a better model for achieving a
single national law.**

Key points

- While the weight of academic and other legal opinion generally seems to endorse
extensive coverage of Australian workplace relations by the Work Choices regime based
on the corporations power, the under-developed state of the law in this area means this is
essentially speculation, however erudite it might be. Employers will need to factor in a
real risk that it may be more than the edges of the Work Choices legislation that cause
constitutional problems.

- As with the trade and commerce and external affairs powers, the prospect of an unlimited
use of the corporations power raises major fears for federalism. In any High Court
challenge, the States will need to develop a body of doctrine for constitutional
interpretation of the corporations power in the industrial relations context ‘which does not
lapse into reserved powers thinking but which, nonetheless, takes account of the federal
context in an acceptable and workable fashion’.

- There is a widespread view that the current regime of six different industrial relations
systems is confusing and inefficient for a country of Australia’s limited economic size.
But there is also potential for the proposed Work Choices workplace system to be
incomplete and multi-layered. This suggests that it might be in the interests of all parties to
explore a more cooperative approach.
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