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Urgent attention needs to be paid not only to the specific content, but also to the legal structure of 
workplace regulation in Australia.  While debate has been dominated by sharply divided opinions on 
unfair dismissal,  AWAs and the like, we also need to focus on deeper problems. These include how to fix 
a system characterised by disagreement between governments and high levels of uncertainty and legal 
complexity. It is unsatisfactory that even small non-profit businesses and individual workers can be forced 
to seek expensive constitutional law advice on whether it is the federal or State system, or a combination 
of the two, that sets out their basic rights and obligations.  Whatever their content,  Australia needs 
simpler, cooperative and more efficient laws that promote fairness in the workplace. 

I heard about these and other like problems time and time again over the three months I read submissions 
and travelled around Australia to speak to employer associations, unions, governments and academic 
experts. Despite the heated disagreement over specific questions of industrial law, there was a consensus 
that Australia needs to do better in setting out the architecture of the system as a whole. People from all 
perspectives sought a structure that would eliminate arcane questions of constitutional law and provide 
a more harmonious basis for the regulation of industrial relations. They sought to remove duplication and 
promote agreement between governments.

An area of the law that is so fundamental to both economic prosperity and dignity and justice in the 
workplace demands a better outcome. In particular, it needs greater stability and certainty than has been 
the case for many years. Hence, many people told me they wanted a system that is not prone to radical 
shifts with each change of government. They wanted a more secure foundation for the regulation of 
workplace issues.

In this report I set out a new model that responds to these concerns by providing an improved 
underpinning for the regulation of industrial matters in Australia. The model is based on the perspectives 
of employers and employees across Australia and has been tested with the benefit of expert academic 
commentary and a careful look at international practice. The model has been devised with the principles 
in mind that should underpin the best possible system for Australia. These principles, developed over 
the course of the Inquiry, require that the structure be fair, efficient, universally accessible, adaptive and 
cooperative. I am confident that the model matches these goals.  After several years of disputation and 
disagreement between the Commonwealth and the States over the regulation of industrial matters, 
the model provides the opportunity for a fresh start as well as a stable, long term foundation for this 
important area of law.  

While this Inquiry was initiated by the New South Wales Government, my recommendations are not New 
South Wales specific. I have approached the task on the basis that the best structure must accommodate  
the needs and interests of all of the States and Territories as well as the Commonwealth. No one 
government, including the Commonwealth, can go it alone and achieve the best outcome for the nation.  
This can only be achieved cooperatively in a way that allows for national standards as well as local 
knowledge and enforcement.  A structure of this kind has the potential not only to serve the national  
interest but also, in being enforced and applied at the local level, to build legitimacy and trust amongst all of 
the participants in the workplace.

Preface
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Finally, I thank the many people who have assisted me in this Inquiry.  They include the organisations and 
people who made written submissions and the even larger number who gave up their time to meet with 
me, often more than once, about how governments can best serve the needs of employers and employees 
in structuring the regulation of industrial relations. I also thank those who made me welcome in my travels 
around Australia.  All have been generous with their time in what for them was a very busy period. Finally, 
I owe a large debt of gratitude to the staff of the Office of Industrial Relations in the NSW Department of 
Commerce who supported this Inquiry in a professional and always helpful manner.

Professor George Williams
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The aim of this Inquiry is to advise the NSW Government how a fair and harmonised national industrial 
relations system that appropriately balances the interests of employees and employers could be put in 
place, in partnership between the Commonwealth and the State of New South Wales. 

Specifically, the Inquiry will: 

1. Identify principles which would underpin a harmonised national industrial relations system which would 
operate within a framework of cooperative federalism. 

2. Consider the range of options for achieving such a harmonised national industrial relations system. 

3. Recommend the optimum model for NSW. 

4. Develop an implementation strategy for the optimum model, including recommendations as to: 

(a) the time-frame 

(b) any legislative or institutional changes that would be required to give effect to it, and 

(c) appropriate governance arrangements to ensure ongoing cooperation between the jurisdictions to 
maintain the new system. 

In undertaking its activities, the Inquiry is encouraged to: 

(a) take account of past and present cooperative federal schemes in a variety of subject areas, as well 
as any other available Australian or international proposals for such schemes 

(b) consider how such schemes might be adapted to suit the unique characteristics of industrial 
relations 

(c) familiarise itself with both the existing and any proposed federal industrial relations systems, and 
consider the utility of the recommended model in each of those contexts.

Terms of reference
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PuRPoSE	of	INquIRy

This Inquiry was commissioned by the Hon John 
Della Bosca MLC, Minister for Industrial Relations 
in NSW. It commenced its work on 9 August 
2007. In accordance with the terms of reference 
established by the Minister, the Inquiry has focused 
on: 

• identifying principles to underpin a harmonised 
national industrial relations system within a 
framework of cooperative federalism,

• considering the range of options for achieving 
such a harmonised national industrial relations 
system, and

• recommending the optimum model for NSW. 

How	THE	INquIRy	PRoCEEDED

An Issues Paper was released on 14 September 
2007 and public submissions were sought. The 
Issues Paper set out the background to the Inquiry, 
proposed five principles that should underpin 
any framework for a national industrial relations 
system and put forward six models for achieving 
such a framework. 

Submissions in response to the Issues Paper closed 
on 12 October 2007. 

The Inquiry received 32 written submissions. In 
addition, the Inquiry met with 54 individuals and 
organisations. Views were expressed by a wide 
range of interested people, including employers, 
employer associations, employees, unions, 
community groups, politicians, departmental 
officers, legal experts and academics. 

PRINCIPlES

To achieve a harmonised national industrial 
relations system within a framework of 
cooperative federalism, the Inquiry recommends 

that any framework be: 

• fair

• efficient,

• universally accessible,

• adaptive, and

• cooperative.

oPTImum	moDEl

The Inquiry recommends that the optimum model 
for creating a new national industrial relations 
system have the following elements: 

• There should be an intergovernmental 
agreement between the Commonwealth and all 
States and Territories that wish to participate 
setting out:

– a process and timetable for bringing about   
 the national law,

– a requirement that the text of the law be   
 approved by all participating governments,   
 along with the option for any government   
that does not approve the text to opt out   
of the scheme, and

– governance arrangements and other 
matters.

• The governance and other aspects of the 
intergovernmental agreement should be 
enacted as part of the national law so that they 
are legally enforceable. 

• The intergovernmental agreement should 
establish a Ministerial Council to oversee the 
development, implementation and maintenance 
of a new national industrial relations system. 

• The chair of the Ministerial Council should 
be rotated, with the Commonwealth Minister 
chairing every second year and the States and 
Territories chairing in the alternate years as 
agreed between them.

Executive summary



• The Ministerial Council should be supported by 
an independent secretariat. 

• States wishing to participate in the new 
national system should have a choice of two 
mechanisms to ensure that the new law applies 
in their jurisdiction. They will be able to either:

– enact legislation that provides for a text-
based referral to the Commonwealth of the 
exact terms of the national law, or 

– enact uniform legislation in exactly the same 
terms as the national law. 

• Other than trivial changes, all amendments to 
the national law should require the consent of 
a two thirds majority of the Ministerial Council, 
including a majority of the States. The national 
law should provide that amendments not 
approved in accordance with this requirement 
will have no effect. 

• States and Territories should be able to specify 
exclusions from the national law (for example, 
some States may wish to retain public sector 
employment under State law). Three types of 
exclusions should be possible:

– general exclusions applying to all States and 
Territories written into the text of the law 
at the time of its drafting,

– jurisdiction-specific exclusions applying only 
to one or more States or Territories written 
into the text of the law at the time of its 
drafting, and

– later exclusions of a general or jurisdiction-
specific nature made by amendment to the 
national law by the process set out above.

 Over time, States and Territories should be able 
to include any of their prior exclusions in the 
national law. 

• The regulations that support the new national 
law should require the agreement of all 
the participating jurisdictions. Subsequent 
amendments to the regulations should be made 
by the Commonwealth but be disallowable by a 
majority of the jurisdictions.

• A national commission, tribunal or other like 
body might be established as follows:

– it would be composed of divisions within 
each State and Territory,

– each division might be constituted by the 
transfer of the personnel of the current 
State or Territory industrial relations 
commission or like body,
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– subsequent appointments to each division 
might be made 50 per cent by the 
Commonwealth and 50 per cent by the 
relevant State or Territory, 

– each division would be vested with power 
under the national law, and

– each division would be vested with power 
by the relevant State or Territory with 
regard to excluded matters within that 
jurisdiction.

• Inspection and other compliance work might be 
contracted out to State and Territory agencies. 
These agencies could be authorised to enforce 
both the national law and any State based 
exclusions. 

• Judicial supervision of the system should 
be undertaken by the Federal Court in 
jurisdictions that choose text-based referral, 
or by the State court systems in States with 
uniform legislation.

• Given the possibility of divergence in judicial 
decision making over time in those jurisdictions 
which have adopted uniform legislation, it is 
recommended that the Ministerial Council 
support a proposal for a referendum to amend 
the Constitution to enable the States to confer 
judicial power and enforcement functions on 
the Commonwealth. 

• The new national law should be drafted in 
plain English and be as succinct as possible. It 
should set clear objectives and contain broad 
guidelines for administration and enforcement 
by tribunals, agencies, courts and other bodies.

�

• The timeline for achieving these goals should be 
as follows:

– Step 1 by March 2008 – States, Territories 
and the Commonwealth agree on the 
governmental and other structures to 
provide the architecture of the scheme. 

– Step 2 by June 2008 – States, Territories and 
the Commonwealth agree on the principles, 
core content and general exclusions that 
will constitute the drafting instructions for 
the national law.

– Step 3 by December 2008 – national law 
drafted.

– Step 4 by June 2009 – national law enacted, 
States enact referral or uniform legislation, 
States and Territories enact legislation for 
any jurisdiction-specific exclusions and 
reform of institutions commences. 

– Step 5 January 2010 – new national law 
comes into force.
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This Inquiry was initiated on 9 August 2007 when 
the NSW Minister for Industrial Relations, the 
Hon John Della Bosca, announced that an inquiry 
into a new national industrial relations system 
would be undertaken by the Iemma Government. 
On the same day, the Minister released the terms 
of reference of the Inquiry and announced that 
it would be undertaken by Professor George 
Williams of the University of New South Wales.

Consistent with the terms of reference, Minister 
Della Bosca stated that the Inquiry would:

• identify principles to underpin a harmonised 
national industrial relations system within a 
framework of cooperative federalism,

• consider the range of options for achieving 
such a harmonised national industrial relations 
system, and

• recommend the optimum model for New South 
Wales. 

The Inquiry released a 32 page Issues Paper on 14 
September 2007. The Paper provided background 
information and sought comment on draft 
principles and six options for the architecture 
within which a harmonised and cooperative 
national industrial relations system could be 
created. The Issues Paper was sent by email and 
posted to over 300 people and organisations 
around Australia.  At the same time, a website 
for the Inquiry1 was established to provide public 
information on the process and an online link to 
the Issues Paper.

From the outset, the Inquiry sought to engage with 
as many people and organisations as possible with 
a perspective or ideas about the issues raised by 
the terms of reference. The Inquiry also sought to 
hear from people from around Australia to ensure 
that people from all jurisdictions were consulted. 
This involved travel to each of the States and the 
Australian Capital Territory. Discussions were also 

held with people in the Northern Territory by 
teleconference.

The submissions and consultations have provided 
the opportunity to listen to people from all 
viewpoints of the industrial relations debate. This 
includes engagement with employers, local and 
national employer associations, employees, unions 
and peak union bodies across the private and 
public sector, political leaders such as industrial 
relations ministers, ministerial advisors, members 
of government agencies responsible for industrial 
relations policy and compliance, departments 
of premier and cabinet, academic experts on 
industrial relations and constitutional law, legal and 
non-legal industrial relations practitioners, lawyers 
such as State Solicitors-General and members 
of commissions and like bodies responsible for 
applying the current law.  A roundtable of experts 
was held at the mid-point of the Inquiry to test 
emerging ideas against an informed, critical and 
diverse set of perspectives.

Overall, the Inquiry:

• Received 32 written submissions2 as set out in 
Appendix 1, and

• Held 54 consultations in person and by 
teleconference as set out in Appendix 2.

 

1 See www.industrialrelations.nsw.gov.au/action/inquiry.html.
2 The submissions are available at www.industrialrelations.nsw.gov.

au/action/inquiry.html.
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2.1	 HISToRy	of	INDuSTRIAl		 	 	

	 	 RElATIoNS	lAwS	IN	AuSTRAlIA

Industrial relations is a field in which there has 
been a long history of tension between federal and 
State laws, mostly over the extent to which federal 
law can regulate areas that have traditionally been 
subject to State industrial relations regulation. The 
present controversy over Work Choices1 is only 
the latest in a series of constitutional battles.

The history of regulating industrial relations in 
Australia extends back to the mid-nineteenth 
century. It is not proposed to do other than 
provide a brief overview here.2  This history has 
been divided into two eras which reflect the 
constitutional bases of the laws enacted in each 
phase – firstly the conciliation and arbitration 
power, and secondly the corporations and other 
constitutional powers.

2.1.1	 Conciliation	and	arbitration	

The early employment statutes in the colonies 
were modelled on English master and servant 
legislation.3  The middle part of the nineteenth 
century then saw the rapid development of the 
Australian union movement, and during the 1870s 
and 1880s most colonies passed trade union 
recognition legislation. 4 By the early twentieth 
century,  Australian labour law at both the State 
and Commonwealth levels had sharply diverged 
from the British model and an approach based on 
conciliation and arbitration had taken root in all 
jurisdictions.5  At the federal level, this approach 
was mandated by the terms of the Constitution. 
The constitutional provisions apparently took 
the shape they did as a result of conciliation and 
arbitration already having been experimented with 
in some of the colonies. 

The Constitution contains an explicit but 
limited power concerning the regulation of 
industrial relations. Section 51(35) provides the 

Commonwealth Parliament with the power to 
make laws with respect to:

conciliation and arbitration for the 
prevention and settlement of industrial 
disputes extending beyond the limits of any 
one State. 

In other words, the Commonwealth Parliament can 
make laws to deal with disputes that cross State 
borders, while the States are left with the power 
to deal with intrastate disputes. 

There were historical reasons for the 
constitutional power being structured in this way. 
The context for the constitutional debates in the 
latter part of the nineteenth century included 
an economic recession and major strikes in the 
maritime and shearing industries that affected 
more than one of the colonies. The framers of the 
Constitution saw the need for the new national 
government to have the capacity to make laws 
to establish machinery that would prevent or 
settle future interstate and national industrial 
disputes.6  However, the decision to grant the 
central government that power was only narrowly 
won.7  The decision to include the relevant terms 
reflected a growing acceptance throughout the 
1890s that conciliation and arbitration was an 
appropriate means of addressing the adverse 
impact of industrial disputes.8 

The constrained text of section 51(35) indicates 
that the framers did not envisage it as either 
necessary or desirable that the national 
government should involve itself in other aspects 
of industrial relations. It is also noteworthy that 
on every one of the four occasions on which 
the Commonwealth has sought to expand its 
capacity to deal with industrial relations by way of 
amendment of the Constitution, those proposals 
have been rejected at referenda.9

For much of the twentieth century, most federal 
industrial laws were based on the section 51(35) 
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head of power. The cornerstone of this system was 
the Australian Industrial Relations Commission 
(and its predecessors), the independent statutory 
tribunal entrusted with the role of conciliating 
and arbitrating to prevent and settle interstate 
industrial disputes. 

Broad interpretation of the Constitution by 
the High Court and by the federal courts and 
tribunals saw the expansion of the federal 
industrial relations system into many areas that 
might, on the face of it, appear to be the domain 
of intrastate disputation.  This occurred on the 
basis that permitting the tribunal to deal with 
what might otherwise be regarded as intrastate 
matters was conducive to the prevention and 
settlement of interstate disputes. This expansion 
was often achieved by unions seeking to expand 
their coverage nationally, so creating interstate 
disputes which could be resolved by the making of 
a national award. 

There were also limited attempts to achieve 
consistency in outcomes across State borders by 
cooperative means.  A prime example of this is 
the Coal Industry Tribunal, which was established 
by joint Commonwealth and NSW legislation. 
This was upheld as valid by the High Court in R v 
Duncan; Ex parte Australian Iron and Steel.10 

The Commonwealth did not seek to move 
persons compulsorily into its system, nor attempt 
to exclude the operation of State industrial 
relations laws as a reserved field of regulation as 
they applied to employers and employees in the 
federal system. On the other hand, the expansion 
of federal coverage was often contested by the 
parties to a particular matter on account of the 
relative advantage they saw in being covered by 
one system or the other. 

Due to a range of other limitations inherent 
in the conciliation and arbitration power,  the 
Commonwealth was often frustrated by not being 

able to legislate to deal directly with issues that 
were thought to require national action. In the late 
twentieth century, Commonwealth governments 
of both political persuasions increasingly sought 
to rely on other powers to circumvent those 
restrictions. 

2.1.2	 Corporations	power	ascendant	

The most important of the alternative 
constitutional powers has turned out to be the 
corporations power in section 51(20), which allows 
Commonwealth laws to be enacted for ‘foreign 
corporations, and trading or financial corporations 
formed within the limits of the Commonwealth’ 
(collectively known as ‘constitutional 
corporations’). 

In 1993 the Keating Government instigated 
amendments to the Industrial Relations Act 1988 
with two main aspects: a new dismissal jurisdiction 
based on the ‘external affairs’ power in section 
51(29) of the Constitution, and the capacity for 
employers who were constitutional corporations 
to enter into enterprise based agreements that 
could override awards. The unfair dismissal part 
of the termination regime was overturned by 
the High Court in Victoria v Commonwealth,11 but 
the States conceded the validity of the use of the 
corporations power with respect to enterprise 
bargaining, so the High Court was not required 
to rule on the question of validity.12  The unfair 
dismissal laws were later recast to apply to 
constitutional corporations, with only the unlawful 
termination laws continuing to rely on the external 
affairs power.13 

In 1996, the Workplace Relations Act was introduced 
by the Howard Government. It maintained the 
broad industrial relations system based on the 
conciliation and arbitration power, but greatly 
expanded the workplace agreement making system 
for constitutional corporations, including the 
capacity for businesses to choose to use registered 
individual agreements. 
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In the same year, the Victorian Parliament referred 
that State’s industrial relations powers to the 
Commonwealth Parliament under section 51(37) 
of the Australian Constitution. For the first time, 
the Commonwealth industrial relations law was 
the only industrial relations law in one Australian 
State.  Although the referral has been continued 
under the subsequent Labor Governments in 
Victoria, the experience was far from a success, 
with salutary lessons about the pitfalls and 
limitations of referral.14

In 2000, the then Minister for Employment and 
Workplace Relations, the Hon Peter Reith, 
published a series of discussion papers titled 
Breaking the Gridlock, proposing ways in which 
the Constitution’s corporations power could be 
used to expand the workplace relations system 
into areas currently covered by the States.15  
Subsequently, the Howard Government introduced 
several bills that relied on the corporations power 
to expand the reach of the federal system to the 
exclusion of the State systems. None of these bills 
passed through Parliament. The then Minister for 
Employment and Workplace Relations, the Hon 
Tony Abbott, in his second reading speech to 
the House of Representatives on the Workplace 
Relations Amendment (Termination of Employment) Bill 
2002, which proposed the takeover of the State 
unfair dismissal jurisdictions, said:

The [Howard] government believes that 
an expansion of federal jurisdiction on this 
scale should eventually lead to a ‘withering 
away of the states’ at least in this aspect of 
workplace law.

This ‘withering away’ concept clearly underlies 
the rationale for Work Choices as a whole as first 
enacted in 2005. The Explanatory Memorandum to 
the Bill that became Work Choices acknowledged 
that the system being created would not apply to 
all employers, but made repeated reference to the 
likelihood that ‘states might subsequently choose 

to refer their powers to the Commonwealth, 
as maintaining State jurisdictions for such a low 
proportion of workers may be too costly and 
difficult’. 16 

The important advantage of the corporations 
power for the Commonwealth, as confirmed 
by the High Court in the 2006 Work Choices 
Case, is that it enables the making of almost any 
law dealing with constitutional corporations.17 
Thus, for the first time, it was confirmed that the 
Commonwealth was able to enact laws directly 
setting the minimum conditions of employment for 
employees of constitutional corporations. Under 
the previous system, it could only establish the 
machinery (conciliation and arbitration involving 
the exercise of the powers of an independent 
tribunal) through which minimum conditions could 
be set. 

Importantly for the States, the Work Choices 
decision also confirmed that the corporations 
power validly supported Commonwealth laws 
excluding State laws from applying to constitutional 
corporations. 

2.1.3	 The	external	affairs	power

Section 51(29) empowers the Commonwealth 
Parliament to make laws with respect to ‘external 
affairs’. High Court decisions have established that 
section 51(29) empowers Parliament to carry 
out Australia’s international treaty obligations, 
irrespective of the subject of those obligations, 
as long as the law made reflects a faithful 
interpretation of the terms of such obligations.18 

The potential of section 51(29) is vast. 
International instruments which could provide the 
basis for domestic laws range from multi-nation 
agreements like United Nations conventions and 
declarations through to bilateral treaties like the 
Australia United States Free Trade Agreement. In 
the area of industrial relations, there is a whole 
body of international labour conventions that 
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could be the source of new national laws that 
could operate without regard to definitional issues 
such as whether an employer is a corporation 
or not, or whether an industrial dispute is an 
interstate or intrastate one. The International 
Labour Organisation (ILO) is a tripartite body 
consisting of representatives of the government, 
business and unions of each member state, which 
has made almost 200 conventions dealing with 
basic employment rights and obligations in its 
almost 100 year history. 

The main use of the external affairs power in 
the current industrial relations system is as the 
basis for the unlawful termination provisions in 
the Workplace Relations Act. The list of grounds on 
which employment must not be terminated, set 
out in section 170CK(2), applies to all employees 
in Australia, and not just those who are employed 
by a constitutional corporation, because that list 
is supported by the Termination of Employment 
Convention, 1982 and other international 
instruments.19 

Although there is a vast array of other 
international labour conventions on which 
Commonwealth laws could be based, few have 
been called upon by the current Australian 
government. This is likely to be because many 
of these international conventions are generally 
highly supportive of collective bargaining and 
protective of employee entitlements. Reliance on 
such conventions would not, for example, provide 
a basis for the system of individual agreements 
known as Australian Workplace Agreements 
(AWAs). 

2.1.4	 Conclusion

Industrial relations regulation in Australia now 
consists primarily of State legislation and the 
Workplace Relations Act as amended by Work 
Choices.  The constitutional foundations and the 
policy assumptions underlying these two sets 

of legislation are quite different.  Whereas the 
tensions between federal and State industrial 
relations systems during most of the twentieth 
century were mainly related to boundary issues 
while the underlying elements of each system 
were broadly similar, the present day tensions 
are between systems that take totally different 
approaches to how industrial relations should be 
regulated. 

While conciliation and arbitration is still the 
foundation stone of the State systems, the 
direct regulation of the industrial relationships 
of corporations is the focus of the federal law. 
The key differences between these two sets of 
industrial relations legislation are explored in detail 
in the next section.

2.2	 THE	CuRRENT	INDuSTRIAl		 	 	

	 	 RElATIoNS	SCHEmES

In 2007, the federal Workplace Relations Act 1996 
regulates the majority of workplaces around the 
country on the basis of the corporate nature of 
the employer. It also operates without restriction 
in the State of Victoria (which referred its powers 
over industrial relations to the Commonwealth 
in 1996) and in the Territories (on the basis 
of the power of the Commonwealth to make 
legislation for the Territories in section 122 of the 
Constitution). Non-corporate employers in the 
five other States are covered by the various State 
industrial relations Acts. 

In addition to the principal statutes, all jurisdictions 
regulate industrial relations directly or peripherally 
by means of various other statutes such as 
long service leave Acts, child employment laws, 
occupational health and safety and workers 
compensation legislation, workplace surveillance 
laws and so on.
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2.2.1	 The	current	federal	system

Regulation of industrial relations at the federal 
level is dominated by the Workplace Relations Act, 
as amended by Work Choices in March 2006 
and various subsequent amendments, including 
the Workplace Relations Amendment (A Stronger 
Safety Net) Act 2007, which created the Fairness 
Test.  As has already been noted, this statute 
departs radically from the former conciliation and 
arbitration based approach. 

The key features of the federal legislative regime 
are as follows:

• highly detailed prescriptions in relation to most, 
if not all, areas of regulation, 

• minimal discretion for tribunals, 

• objects of the legislation contain no reference 
to fairness, 

• legislated minimum conditions and provision for 
a specific minimum wage,

• federal system covers all constitutional 
corporations,

• State and Territory industrial relations laws 
excluded from having effect in relation to 
constitutional corporations,

• bargains made at the workplace or individual 
level prevail over awards,

• no preference for collective bargaining,

• some matters excluded from bargaining as 
‘prohibited content’,

• workplace bargains no longer subject to the 
no disadvantage test, but since May 2007 must 
meet the less stringent but more complex 
Fairness Test,

• existing awards continue but will have their 
content further reduced,

• content of awards restricted to prescribed 
allowable matters,

• no power to make new awards and limited 
power to vary existing awards,

• all industrial action outside of a bargaining 
process is unlawful, 

• the Australian Industrial Relations Commission 
has no ability to arbitrate to resolve industrial 
disputes,

• unfair dismissal claims may not be brought 
against any employer with 100 or fewer 
employees at the date of termination,

• valid unfair dismissal claims can be excluded 
if the dismissal was ‘for genuine operational 
reasons’, and

• significant barriers to union organisation as a 
result of restrictive right of entry provisions 
and ballots regarding protected industrial 
action. 

Other significant pieces of federal legislation 
regulating industrial relations are:

• Trade Practices Act 1975 (sections 45D and 45E 
prohibit secondary boycotts), 

• Occupational Health and Safety Act 1991,

• Independent Contractors Act 2006, and

• Building and Construction Industry Improvement Act 
2005.

2.2.2	 The	current	State	systems

Regulation of industrial relations in the various 
States – with the exception of Victoria20 – is 
achieved through State industrial relations laws 
whose lineage can be traced back to the late 
nineteenth or early twentieth century.21 Broadly 
stated, the common features of current State 
systems are:

• broadly cast legislation, with significant 
discretion for tribunals regarding interpretation 
and application,

• fairness is a key objective,
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• awards made by the industrial tribunals through 
a process of conciliation and arbitration are the 
centrepiece of the system,

• industrial tribunals have the capacity to 
make common rule awards that apply to all 
employers and employees within the industry 
or occupation covered by the award,

• new awards can be made and existing awards 
are subject to review and variation,

• the system is operated by collective groups 
– organisations of employees or employers 
have primary standing, 

• provision for collective bargaining subject to a 
no-disadvantage test (some States also provide 
for individual bargaining),

• tribunal has broad powers to hear and 
determine disputes by conciliation and 
arbitration,

• broad range of content may be included in 
awards and agreements,

• community standards such as the minimum 
wage and termination arrangements are set by 
the tribunal, 

• unfair dismissal may be challenged in the 
tribunal, with no restriction as to the size of the 
employer, and

• tribunal can establish explicit wage fixing 
principles which provide an overall de facto 
wages policy.

While many of these features were also found in 
the pre-Work Choices federal industrial relations 
system, some were not able to be achieved by the 
Commonwealth on the basis of the conciliation 
and arbitration power (in particular, common 
rule awards were not able to be made by the 
federal tribunal,22 and the capacity of the federal 
tribunal to deal with unfair dismissal was never 
satisfactorily settled).23  These limitations on 

federal power meant that the States maintained 
strong and active industrial relations jurisdictions. 
To the extent that they were responding to local 
needs, some of the advances achieved by State 
tribunals and State legislatures remained unique to 
the jurisdiction they arose in, but other innovations 
were subsequently adopted in other jurisdictions 
and so spread across the country. 

The NSW jurisdiction has led the way in exploring 
and developing concepts such as payment for 
redundancy, rights on termination of employment, 
pay equity and equal remuneration, the 
incorporation of anti-discrimination concepts into 
industrial relations, expanding the rights of casual 
employees and addressing the exploitation of 
clothing outworkers. Many of these initiatives have 
been picked up by other jurisdictions.24  Significant 
provisions which are either unique to particular 
States or were originally innovations of the States 
include the following:

New South Wales

• Chapter 6 of the Industrial Relations Act 
1996 provides for a modified industrial 
relations system for drivers of public vehicles 
and carriers of goods who are engaged 
under contracts that are not contracts of 
employment.25

• Chapter 2 Part 9 of the Industrial Relations 
Act 1996 permits the Industrial Court of 
New South Wales to review the terms of any 
contract involving the performance of work. If 
the contract is found to be unfair, the Industrial 
Court may declare the contract wholly or 
partly void, vary the terms of the contract or 
make any order as to the payment of money.

• The first pay equity inquiry in Australia 
was undertaken by the Industrial Relations 
Commission in 1998. Following this, 
the Commission formulated the Equal 
Remuneration and Other Conditions Principle 
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as a wage fixing principle. The Principle provides 
the framework for pay equity cases to be 
brought before the Commission, to remedy 
the existence of gender-based undervaluation 
of work. Other State jurisdictions have 
subsequently held their own pay equity 
inquiries and taken State-based action to 
redress the problem. 

• The Ethical Clothing Trades Act 2001 provides 
for a mandatory code of conduct to apply to 
persons giving out work in the clothing trades. 

Victoria

• While the other Australian jurisdictions 
chose conciliation and arbitration as the 
means of settling industrial disputes, Victoria 
established a system of wages boards, 
consisting of equal numbers of employer and 
employee representatives with independent 
chairs, whose function was to fix wage rates 
in trades. Decisions of wages boards took 
effect in much the same way as awards and 
operated as common rules. The wages boards 
were renamed conciliation and arbitration 
boards under the Industrial Relations Act 1979 
which for the first time created an Industrial 
Relations Commission in Victoria, but full-scale 
conciliation and arbitration was not established 
in Victoria until 1992. 

• The new system operated for two months 
before the election of the Kennett Government, 
which enacted the Employee Relations Act 1992. 
That Act abolished conciliation and arbitration, 
replacing it with direct negotiation of terms and 
conditions of employment.26 

• In 1996, the Kennett Government referred 
its industrial relations powers to the 
Commonwealth. Industrial relations in Victoria 
is now regulated by the Workplace Relations Act 
1996.27

• The referral does not mean that Victoria has 
stopped legislating in the area of industrial 
relations. For example, the Outworkers (Improved 
Protection) Act 2003 is aimed at ensuring that 
outworkers in the Victorian clothing industry 
receive their lawful entitlements. 

Queensland

• Chapter 2 of the Industrial Relations Act 1999 
sets out a number of legislated minimum 
conditions including matters such as working 
time, sick leave, annual leave, public holidays, 
parental leave, bereavement leave, long service 
leave and equal remuneration for equal work.

• Section 276 of the Queensland Act provides 
unfair contract provisions similar to those in 
the NSW Act, but more restricted in terms of 
who can access them.

• Queensland has on two occasions adopted a 
‘mirror’ legislation approach, enacting industrial 
statutes which in large part mirrored the 
current federal statute. In 1994 the existing 
Industrial Relations Act 1990 was amended by 
the Industrial Relations Reform Act 1994 which 
picked up and mirrored many of the new 
elements introduced into the federal system by 
the Industrial Relations Reform Act 1993, including 
enterprise flexibility agreements and minimal 
protections for termination of employment. 
This system was wholly repealed and replaced 
by the Workplace Relations Act 1997 (Qld), 
which largely mirrored the Workplace Relations 
Act 1996 (Cth), including providing for a State 
version of Australian Workplace Agreements, 
called QWAs.

• The mirroring ceased with the amendment 
of the Workplace Relations Act 1997 in 
1998, followed by its wholesale repeal and 
replacement by the Industrial Relations Act 
1999. QWAs were not entirely abolished, but 
important protections were introduced. 
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Western Australia

• Western Australian Workplace Agreements 
(WAWAs) were introduced in 1993.  WAWAs 
were statutory individual agreements that 
completely replaced any applicable State 
award on registration and could be offered 
by employers as a condition of employment. 
WAWAs were not subject to an award-
based no disadvantage test, but were instead 
underpinned by a set of statutory minimum 
conditions established under the Minimum 
Conditions of Employment Act 1993. The WAWA 
provisions were eventually repealed by the 
Labour Relations Reform Act 2002, which permits 
the making of statutory individual agreements 
called Employer-Employee Agreements 
(EEAs), which cannot be made a condition of 
employment and must pass an award-based no 
disadvantage test. 

• The original Minimum Conditions of Employment 
Act 1993 included a single statutory minimum 
wage (which in later years fell well below the 
award minimum), matters pertaining to the 
payment of wages, and annual, sick, bereavement 
and parental leave. It applies to all employees 
in the Western Australian jurisdiction, including 
those covered by awards, agreements and 
common law contracts of employment. The Act 
has since been expanded to deal with carers 
leave, reasonable hours, and flexible work for 
parents returning from parental leave. 

• Western Australia’s unfair dismissal laws are 
the least restrictive as to access in the whole 
of Australia, with no rules excluding employees 
on the basis of qualifying periods or their 
employment status. 

South Australia

• South Australia pioneered the concept of 
individual access to a remedy for unfair 
dismissal when the Industrial Conciliation and 

Arbitration Act 1972 commenced on 1 January 
1973.

• South Australia was the first jurisdiction to 
establish an office specifically focused on 
assisting employees in their interactions with 
the industrial relations system. The Employee 
Ombudsman was established in 1994 under the 
Fair Work Act 1994, which introduced enterprise 
bargaining to the State. 

• The Fair Work Act was amended in 1997 by the 
Industrial and Employee Relations (Harmonisation) 
Act 1997 which, as its name implies, sought 
to harmonise the South Australian industrial 
system with that established under the 
Commonwealth Workplace Relations Act 1996.

• After a review of South Australia’s industrial 
system in 2002, amendments were made to 
the Fair Work Act in 2005 which introduced 
new provisions regarding minimum conditions, 
carers and bereavement leave, protection of 
outworkers and pay equity. 

• In 2007, South Australia adopted a similar 
mandatory code of conduct for providers of 
clothing work to that originated in NSW in 
2002 and Victoria in 2003.28 

Tasmania

• Until the enactment of the Industrial Relations 
Act 1975, Tasmania, like Victoria, had a wages 
board system for the regulation of wages 
and conditions. In 1975, wages boards 
were re-named industry boards and their 
determinations became known as awards, 
and the system was overseen by the newly 
established Industrial Appeals Tribunal. 

• The board system was abolished and the 
Industrial Commission was established by the 
Industrial Relations Act 1984. 

• Unfair dismissal is dealt with as a class of 
industrial dispute, rather than as a separate 
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and distinct jurisdiction (although the Industrial 
Relations Act does provide in section 30 a 
set of distinct criteria to be applied by the 
Commission in dealing with a dispute about 
termination of employment.) 

2.2.3	 Interaction	between	the	federal	and			
	 	 State	systems

The Workplace Relations Act seeks to generally 
exclude the operation of State industrial laws.29  
However, the Act also limits the exclusion of State 
laws by explicitly not excluding State laws about 
a specified range of matters, such as occupational 
health and safety, child labour, long service and 
others.  This approach creates complex legal 
issues which may take some time to be resolved 
or may never be fully resolved.31  These issues are 
discussed in more detail below.

2.3	 wHAT	IS	wRoNg	wITH	THE		 	 	

	 	 CuRRENT	STRuCTuRE?

This section examines the difficulties attending the 
current interrelationship between federal and State 
industrial relations laws. Four specific areas are 
considered:

• Inadequate coverage

• Who’s in and who’s out

• Legal complexity and duelling systems

• Limitations of the corporations power.

2.3.1	 Inadequate	coverage

The structure put in place by Work Choices does 
not cover all Australian workplaces.  At the time 
it was introduced it was claimed that it would 
cover up to 85 per cent of the workforce, but no 
explanation of how this figure has been derived 
has been made publicly available.32  This section 
attempts to derive a more robust estimate of the 
number of workers covered by the current federal 
system.

One of the major hurdles of determining coverage 
is the uncertainty about which employing entities 
are constitutional corporations and which are not. 
The entities capable of being affected by a federal 
law based on the corporations power must be one 
of the following: ‘foreign corporations, and trading 
or financial corporations formed within the limits 
of the Commonwealth’.

The question of coverage is further complicated 
by the approach taken in Work Choices to 
transitional arrangements and ‘non-excluded’ 
matters. In relation to the former, after five years 
of Work Choices, unincorporated employers 
covered by pre-Work Choices federal awards in 
the transitional system will no longer be subject 
to the federal system and potentially flow into 
the State industrial relations systems.33  This 
migration is likely to be greatest in the pastoral and 
construction industry sectors. 

The non-excluded matters set out in section 16 of 
Work Choices cause additional complexity. These 
non-excluded matters include long service leave, 
child employment, the method and frequency of 
payment of remuneration, observance of public 
holidays, jury service and deductions from wages. In 
these areas, the coverage of the State systems has 
actually increased as a result of the Work Choices 
legislation. It is now probable that the State 
industrial relations systems are the predominant 
jurisdiction for establishing the entitlements and 
responsibilities of the majority of employers and 
employees in these non-excluded matters.

As a benchmark for how the jurisdictional 
coverage was divided prior to Work Choices, 
figures reported in the 2001 Working New South 
Wales Employer Survey commissioned by the then 
NSW Department of Industrial Relations found 
that about 45 per cent of employees worked under 
State industrial instruments, 23 per cent under 
federal instruments and the remainder under other 
arrangements. It is likely that many of the workers 



1�

in this final category were covered by general 
NSW industrial relations legislation such as the 
Annual Holidays Act 1944 and Long Service Leave Act 
1955. 

There is no doubt that the introduction of 
Work Choices had a significant effect on the 
relative numbers of employers in the federal and 
State jurisdictions. However, while a substantial 
proportion of the NSW workforce is now within 
the federal jurisdiction, the actual number is 
not clear. The federal government has estimated 
the figure at 85 per cent. The New South Wales 
Government estimates federal coverage at 
less than 70 per cent of the workforce, with 
proportionally lower coverage in rural and regional 
areas where businesses are less likely to be 
incorporated. 

This estimate is derived in part from business 
registrations, which show that 61 per cent 
of businesses based primarily in NSW are 
incorporated, 30 per cent are unincorporated 
and the remaining nine per cent are trusts (which 
are split across the federal and State jurisdictions 
depending upon the corporate status of the 
trustee(s) and the requisite trading or financial 
activities).34  

The major employers clearly remaining within the 
NSW industrial relations system are the State 
public sector, family partnerships, partnerships, 
trusts and sole traders.

It should also be noted that aggregate estimates of 
coverage mask a range of notable factors, including:

• that the incidence of incorporated entities is 
far higher in the major metropolitan centres of 
Sydney, Newcastle and Wollongong – significant 
regional centres such as Wagga Wagga, Griffith, 
Lithgow, Bathurst, Orange, Parkes, Dubbo, 
Mudgee, Tamworth, Armidale, Taree, Coffs 
Harbour, Grafton, Tweed Heads, Nowra 
and Bateman’s Bay have a clear majority of 
unincorporated businesses,35

• that some industries largely remain within the 
NSW industrial relations system, including 
retailing, hospitality, personal services and 
pastoral/agricultural areas,36 and

• that as a consequence of the industry and 
occupational patterns displayed across the 
NSW workforce, women workers are more 
likely to remain within the NSW industrial 
relations system than men.

Further support is derived from Table 1, which 
estimates the jurisdictional coverage of non-
farm employees in each State and Territory by 
employing entity. This table is based on unpublished 
data derived from the ABS 2006 Survey of Employee 
Earnings and Hours.

The data shows the coverage of the State 
jurisdiction in New South Wales at 28 per 
cent. This total is calculated by adding the 
unincorporated, State and local government 
data categories (noting that the status of 
local government remains unclear). Since 
the introduction of Work Choices the NSW 
Government has enacted legislation with the 
effect of providing coverage within the NSW 
system to at least some employees of State-owned 
corporations. On this basis it is reasonable to 
assume that some proportion of the seven per 
cent of State Government Corporations are now 
covered by the NSW jurisdiction thus making the 
percentage of employees covered much higher 
than 28 per cent.

The coverage of State jurisdiction ranges from 28 
per cent in New South Wales to as high as 49 per 
cent in Tasmania. On a national basis it is estimated 
that 26 per cent of employees Australia-wide 
are covered by State jurisdictions. It is important 
to clarify the Australia-wide estimate for State 
jurisdictions.  The Northern Territory,  Australian 
Capital Territory and the State of Victoria are 
excluded when calculating this estimate as they do 
not have their own systems.
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It is also important to note that, since the 
introduction of Work Choices the number of 
unincorporated entities incorporating may have 
increased with a subsequent effect on coverage. 
Since 2006, the federal government has provided 
incentives to incorporate by lowering the costs 
involved and easing the reporting requirements for 
lower earning corporations.  Employers may have 
simply chosen to incorporate to enable them to be 
covered by the federal jurisdiction.37

 

Appendix	Table	1:		Proportion	of	non-farm	employees,	State	and	Australia	by	type	of	legal	
organisation

	 	 	 	 	 	 	 						%	of	non-farm	employees

  NSW VIC QLD SA WA TAS NT ACT AUST

 Incorporated 62.4 54.4 54.1 51.3 48.8 43.9 42 33.5 55.4

 Unincorporated for profit 16.0 24.0 20.3 24.1 28.0 25.6 19.4 14.7 20.8

 Unincorporated not for profit 3.8 3.9 4.8 2.5* 2.8 3.2* 5.1** 3.9 3.8

 Unincorporated total 19.7 27.8 25.1 26.6 30.8 28.8 24.5 18.5 24.6

 Aust Govt 2.4 2.8 2.1 2.7 1.9 3.3 4.5 36.9 3.2

 State Govt 6.4 6.4 11.8 14.5* 7.9 16.6 22.5 8.1 8.5

 State Govt Co 7.2* 6.5 3.7 2.7* 8.3 4.3 3.0 3.0 6.0

 Local Govt 1.9 2.1 3.2 2.3* 2.3 3.1 3.5 n.a. 2.3

 Total 100 100 100 100 100 100 100 100 100

Source:  Unpublished data, ABS Survey of Employee Earnings and Hours (Cat No 6306.0) May 2006

Notes: n.p not published

  n.a not available

  * Estimate has a relative standard error of between 25% and 50% and should be used with caution.

  ** Estimates has a relative standard error greater than 50% and is considered too unreliable for general use.

While it is difficult to do more than estimate 
coverage levels at this point in time, it is clear from 
the data in Table 1 that federal coverage is certainly 
less than the 85 per cent figure claimed by the 
Commonwealth. Instead, the figure appears to be 
in the range of 70 to 75 per cent, which makes it 
clear that the present structure is not capable of 
covering at least one quarter of the workforce.
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2.3.2	 Who’s	in	and	who’s	out

Use of the corporations power as the 
constitutional basis for the Workplace Relations 
Act means that the focus of the legislation is on 
corporations, rather than on industrial relations 
matters. In other words, the legislation operates 
through corporations, directing them and their 
employees to do, or not do, a very large number of 
things.

The States challenged this constitutional 
foundation without success before the High Court 
of Australia in 2006.38 Instead, the Court majority 
supported a very broad interpretation of the 
extent of the corporations power, adopting the 
following view of Justice Gaudron in the earlier 
Pacific Coal case:

I have no doubt that the power conferred 
by s51(xx) of the Constitution extends to 
the regulation of the activities, functions, 
relationships and the business of a 
corporation described in that sub-section, 
the creation of rights, and privileges 
belonging to such a corporation, the 
imposition of obligations on it and, in 
respect of those matters, to the regulation 
of the conduct of those through whom it 
acts, its employees and shareholders and, 
also, the regulation of those whose conduct 
is or is capable of affecting its activities, 
functions, relationships or business.39

The majority in the Work Choices Case went on to 
conclude that:

It follows, as Gaudron J said, that the 
legislative power conferred by s51(xx) 
‘extends to laws prescribing the industrial 
rights and obligations of corporations 
and their employees and the means by 
which they are to conduct their industrial 
relations’.40

At the centre of this approach is the corporation 
and its relationships, in contrast to the approach 
taken between 1904 and 2006, which was founded 
on the conciliation and arbitration of interstate 
industrial disputes. Using the corporations 
power, the Commonwealth can or could do 
everything it could do using the conciliation and 
arbitration power and more but only in respect to 
constitutional corporations.

However, this extended power to regulate 
industrial relations can necessarily only apply to 
corporations or those with a ‘sufficient connection’ 
to a corporation (eg a person contracted to 
perform work for a corporation).41 Therein lies its 
most substantial limitation.  While many employers 
are financial or trading corporations – many 
more than would have been the case at the time 
Constitution was crafted in the late nineteenth 
century – many are not.

The Motor Traders Association of NSW is 
an example of an organisation with mixed 
membership, that is, the members are mostly small 
businesses, many of whom are unincorporated, 
while others are incorporated. It is a matter 
of significant concern to the Motor Traders 
Association that the State award which formerly 
provided a stable source of industrial relations 
rights and obligations for all its members is no 
longer available to many members simply because 
they are incorporated. 42

At least in the case of motor traders, corporate 
status should mostly be a clear-cut issue. Classes 
of employers whose status as financial or trading 
corporations is at least doubtful include local 
councils, charitable organisations, educational 
institutions and entities of the churches.  While 
most local councils are incorporated (usually by 
virtue of relevant State or Territory legislation), it 
is not clear whether they could be considered to 
be trading or financial corporations. Similarly, while 
some charitable organisations are incorporated 
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The non-government social and community 
service industry employs some 30,000 
employees in NSW. Pre-Work Choices, the 
public and community sector industry in 
NSW was covered by awards of the Industrial 
Relations Commission of NSW.

The Australian Services Union (ASU) notes that 
the operation of the Work Choices legislation 
has had a ‘major disruptive impact on the Social 
and Community Services industry in NSW’ and 
that:

This disruption derives from the 
uncertainty that arises for non-
government not for profit organisations 
determining if they trade, and if they do, if 
that trade is significant. 

This is a significant issue as there are now 
differential pay rates operating in the two 
systems (Federal and State).  Accordingly, 
there is no way in which an employer can 
determine with certainty which rates of 
pay and which conditions apply to which 
employees.51

Further confusion arises from the fact that the 
Australian Fair Pay Commission excluded the 
social and community services sector from the 
most recent pay increase handed down in July 
2007. 

The ASU contends that the only possible way of 
resolving these matters would involve individual 
applications to the High Court, observing that 
‘This is an unacceptable solution.’52

The Youth Action and Policy Association, the 
peak community group working in the interests 
of young people and youth services in NSW 
also remarked on the jurisdictional uncertainty 
in their submission to the Inquiry.

At present, many youth service Boards 
are dealing with the uncertainty of 
Federal coverage in industrial relations. 
The wide definition given to ‘trading’ 
corporations has made it very difficult 
for services to assess their position in 
relation to the criteria that would move 
them into the Federal system.53

Case Study 1 – NSW Social and Community Services 
Sector
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and undertake fund raising activities, it is similarly 
unclear whether they could be considered to be 
constitutional corporations. 

The situation is even more complicated for an 
organisation like the Catholic Church. There are 
a range of Catholic Church employers in the 
sectors of education, aged care, social welfare, 
community services, ministry and parish and 
diocesan administration.  According to the Catholic 
Commission for Employment Relations: ‘Through 
the various organisations operated by Catholic 
Dioceses, Congregations of religious priests, 
brothers and sisters and other agencies, the 
Catholic Church is the largest non-government 
employer in NSW’.43 

In education, while most schools are public 
schools run by State governments and are not 
corporate employers, there is a substantial private 
school system, consisting of schools run by 
various religious institutions as well as by private 
organisations.  As described by the NSW/ACT 
Independent Education Union:

About two thirds of school teachers in 
NSW are employed in the government 
system; of the non-government school 
sector approximately two thirds of teachers 
are in Catholic Schools which consider 
themselves to be most likely in the NSW 
system. Effectively all school education in 
NSW is non-profit, and although many 
independent schools have made federal 
agreements, the constitutional status of 
some schools remains unclear. Further, 
government school teachers have a 
benchmark role industrially and rates paid 
by Catholic system employers to teachers 
follow exactly those of the government 
sector. For other independent school 
employers such rates are also a key factor in 
setting rates of pay. 44 

So far, courts and tribunals which have had to 
grapple with these questions have taken the 
approach first developed by the High Court in R 
v Judges of the Federal Court of Australia; Ex Parte 
Western Australian National Football League.45 In that 
case, Chief Justice Barwick, for the majority, found:

I remain of the firm conviction that for 
constitutional purposes a corporation 
formed within the limits of Australia will 
satisfy the description ‘trading corporation’ 
if trading is a substantial corporate activity. 
Its activities rather than the purpose 
of its incorporation will designate its 
relevant character. But so to say assumes 
that such trading activities are within its 
corporate powers, actual or imputed. 
It is the corporation which satisfies the 
description which is the subject matter of 
the power. Thus its corporate capacity or 
incapacity cannot be ignored. But once it is 
found that trading is a substantial and not 
merely peripheral activity not forbidden by 
the organic rules of the corporation, the 
conclusion that the corporation is a trading 
corporation is open.46

Using this and other criteria, the Industrial 
Relations Commission of NSW has developed 
a set of principles specifically for the purpose of 
determining whether a particular employer before 
it is a constitutional corporation.47  These principles 
go to the current activities of the corporation, and 
to the question of whether those activities are 
trading activities, and then whether those trading 
activities are ‘substantial and not merely peripheral’. 
Tribunals in other jurisdictions are making similar 
decisions.48

Application of the test will be a matter of fact 
and degree in each case. Thus, in the case of 
a charitable organisation, whether or not it is 
a constitutional corporation will depend on 
the degree to which its trading activities are 
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‘substantial’. Indeed, it may be that the test will 
yield different results at different times in relation 
to a particular enterprise – the level of trading 
activities may wax or wane from time to time.

Consequently, not all of the members of a 
particular class of incorporated bodies may be 
constitutional corporations. In practical terms, 
this is not an issue for conspicuously commercial, 
profit-making organisations, however for 
enterprises of more doubtful status such as local 
councils and social and community organisations, 
this issue remains uncertain.

In this regard, it is salient to note that the Work 
Choices Case shed no light on this specific issue, 
with the majority observing that:

The challenge to the validity of the 
legislation enacted in reliance on the 
corporations power does not put in issue 
directly the characteristics of corporations 
covered by s 51(xx). It does not call directly 
for an examination of what is a trading or 
financial corporation formed within the 
limits of the Commonwealth. (Plainly, a 
foreign corporation is a corporation formed 
outside the limits of the Commonwealth.) 
No party or intervener called in question 
what was said about trading and financial 
corporations in R v Federal Court of Australia; 
Ex parte WA National Football League.49 

It appears that these questions will remain 
unresolved in the short to medium term at least. 

For the present though, one of the most significant 
consequences is that the boundary between the 
federal and the State systems remains unclear, 
and in some respects fluid.  While some members 
of a particular class of organisations may be 
corporations and therefore in the federal system, 
others may not, or changes to the mix of their 
activities may mean that they move from one 
jurisdiction to another and back again over time. 

Professor Andrew Stewart of Flinders University 
has described the practical effects as follows: 

Even where [a South Australian not-for-
profit corporation or an association to 
which they belong] can afford legal advice, 
that advice must often be tentative in 
nature. This includes acknowledging the 
possibility of the High Court itself revisiting 
its current approach to determining trading 
corporation status. 

It is difficult then for many not-for-profit 
employers to be sure as to: 

•  whether to comply with federal or State 
minimum pay rates or conditions; 

•  whether to comply with federal or State 
record-keeping requirements; 

•  whether they will have to hand out the new 
‘fact sheet’ that the Workplace Authority 
will be required to develop; 

•  especially if they have less than 100 
employees, whether or not they may be 
exposed to unfair dismissal claims; 

•  whether they can make AWAs, which are 
available under the WR Act but not the 
[South Australian] Fair Work Act 1994; 

•  if they wish to make a collective agreement, 
whether this must be done under the 
WR Act or the FW Act, which impose 
very different procedural and substantive 
requirements. 50
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The principal concern in the local government 
sector is whether local councils are classed as 
constitutional corporations for the purposes of 
Work Choices and therefore whether they are 
in the federal industrial relations system.

The position of the United Services Union 
(USU) is that councils are not constitutional 
corporations and that there are doubts in the 
industry about the application of Work Choices 
to local government.54 In particular, the USU 
is concerned about the effect that coverage 
uncertainties may have on wage increases: 

The complexities and uncertainties of the 
federal industrial relations system raise 
significant problems associated with the 
payment of general wage increases. Great 
financial uncertainty awaits councils in 
contemplating the possibility of federal 
jurisdiction being confirmed.55 

For its part, the relevant employer organisation, 
the Local Government Association of NSW 
recently called on the federal Minister for 
Employment and Workplace Relations, the Hon 
Joe Hockey to end this jurisdictional uncertainty 
for local councils by exempting them from the 
federal jurisdiction.56 

To mitigate these problems, the parties have 
sought alternative means of conducting their 
industrial affairs, and have developed two 
template referral agreements under section 
146A of the NSW Industrial Relations Act 1996. 

These template agreements empower the 
Industrial Relations Commission of NSW to 
resolve disputes and deal with dismissals alleged 
to have been unfair.

In relation to such referral agreements, the USU 
says that: 

In the uncertain legal and jurisdictional 
environment, s146A has provided an 
opportunity for the Union and councils to 
take a responsible and practical approach 
to resolving industrial issues at the local 
level … Where a dispute does arise, 
referral agreements provide a forum 
where issues can be resolved quickly, 
simply and without costly Federal Court 
and High Court litigation.

At the time of writing this report 95 
councils had signed referral agreements. 
… Whilst this is a commendable outcome, 
the fact that a number of councils remain 
uncommitted to signing referrals indicates 
the extent of the complexity and 
confusion caused by Workchoices. 57

There are now two test cases under way in 
Queensland which will address the question 
of whether the councils concerned are 
constitutional corporations. 58 Given that the 
decisions of the courts are likely to turn strongly 
on the specific facts, the degree to which these 
cases assist the resolution of these jurisdictional 
issues generally remains to be seen.

Case Study 2 – NSW Local Government
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2.3.3	 Legal	complexity

Apart from the issues arising out of uncertain 
coverage, the complexity of the current Workplace 
Relations Act arises from the following three aspects 
of the Act:

1.  A highly prescriptive and detailed legislative 
style. Many of the provisions prescribe what 
employers and employees can or cannot do in 
extensive and complex detail, especially when 
compared to State counterpart legislation. 
Professor Stewart describes the Act as ‘bloated, 
convoluted and in parts almost unintelligible’, and 
as failing to achieve ‘the elegance or economy of 
words that mark some of the more readable State 
laws’. 59 Professor Stewart provided an example 
in his 2002 Submission to the Senate Inquiry into 
the Workplace Relations Amendment (Termination of 
Employment) Bill 2002:

[T]he provisions in Division 3 of Part VIA 
of the Workplace Relations Act and their 
attendant regulations are (much like the 
remainder of the statute) unnecessarily 
complex and unduly prescriptive. They are 
very hard for ordinary workers or managers 
to understand, necessitating legal advice for 
even the simplest procedures. Instead of 
simply empowering the Australian Industrial 
Relations Commission (AIRC) to deal with 
certain claims and providing broad guidance 
as to how to do so, as most State laws do, 
the legislation seeks to regulate each step 
of the process in ever-increasing detail.  As 
is generally the way when Parliament tries 
to anticipate and counter every eventuality, 
this level of detail simply creates potential 
gaps and uncertainties for litigants and their 
lawyers to exploit. 60  

2. Excessive length. The extent of detailed 
prescription in the federal Act leads, unsurprisingly, 
to a statute of what can only be described as 

gargantuan length. This may be demonstrated by 
the following facts:

• At 1,700 pages, the Work Choices legislation 
and associated regulations stand as one of 
the longest and most complex pieces of 
federal regulation of any area, outside tax 
law.

• The 23 September 2006 CCH Edition of 
the Act contained 919 sections, plus nine 
separate schedules dealing with matters 
such as Registration and Accountability of 
Organisations (Schedule 1), and various 
Transitional Arrangements (Schedules 
6-8 and 10). Some of the Schedules are 
themselves quite lengthy ( Schedule 1 
stretches to over 359 separate sections).

• The original 2006 legislation was augmented 
by the Workplace Relations Legislation 
Amendment (Independent Contractors) Act 
2006 (69 pages), and then the Workplace 
Relations Amendment (A Stronger Safety Net) 
Act 2007 in March 2007 (102 pages).

• The contrast with relevant State Acts is 
striking: for example, the Industrial Relations 
Act 1996 (NSW) contains 411 sections, 
the Fair Work Act 1994 (SA) contains 237 
provisions, and the Industrial Relations Act 
1979 (WA) is a mere 113 sections in length. 

3.  A lack of trust in the parties. The prescriptive 
nature of Work Choices carries over into the 
discretion and flexibility it affords to the parties. 
At the workplace level, the activities of employers, 
their employees and their unions are heavily 
circumscribed or limited.  Agreements cannot 
contain prohibited content,61 awards can only 
contain allowable matters,62 and unless the correct 
procedures have been followed, unions cannot 
engage in protected industrial action63 nor enter 
the workplace.64 The Australian Industrial Relations 
Commission (AIRC) can no longer deal with 
disputes65 or arbitrate66 unless the parties so agree 
first. 
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Standards are no longer set by the AIRC in test 
cases, in which all the parties have a right to be 
heard, but directly by enactments of the Australian 
Parliament.67 In other words, rather than having a 
system that is shaped by and evolves in accordance 
with the wishes of the parties and considerations 
of the public interest, the specifics of the structure 
now in place are a matter for the legislature.

In addition, tasks previously performed by either 
the industrial parties or the Commission have 
been shifted to the federal bureaucracy: whether 
agreements are fair or otherwise is determined 
by the Workplace Authority,68 and enforcement of 
conditions and pay is the primary responsibility of 
the Workplace Ombudsman.69

The net result is a federal system whose shape 
the users can influence only if they can convince 
the legislature of the rightness of their case. Given 
the rapidly changing nature of labour markets 
and workplace conditions, as well as the constant 
requirement to reconcile strongly diverging 
viewpoints, this is a job of micro-management. 

2.3.4	 Duelling	systems

The Workplace Relations Act explicitly seeks 
to exclude State industrial legislation from 
the regulation of the industrial relations of 
corporations – in other words, it is intended to 
‘cover the field’ in this area. 70  The breadth and 
depth of this exclusion is yet to be fully tested, 
however, the view of the Full Court of the 
Federal Court in the Tristar case suggests that this 
exclusion is very wide.71 In that case, the Court 
held that an inquiry into various industrial relations 
matters at Tristar Steering and Suspension Limited, 
a constitutional corporation, being conducted by 
the Industrial Relations Commission of NSW at 
the direction of the NSW Minister for Industrial 
Relations, was beyond jurisdiction and should 
cease. In other words, the NSW Commission no 
longer has the power to inform itself as to the 

particulars of a serious and protracted industrial 
situation at the direction of the NSW government 
of the day.

However, not all matters are excluded, and the 
federal Act contains a list of matters which may 
be the subject of valid State or Territory laws, as 
follows: 

• anti-discrimination and equal employment 
opportunity,

• superannuation, 

• workers compensation, 

• occupational health and safety,

• matters relating to outworkers,

• child labour, 

• long service leave,

• public holiday observance,

• payment of wages or salaries issues 
(method, frequency and deductions), 

• industrial action affecting essential services,

• attendance for service on a jury, and

• regulation of associations of employers and 
employees. 72

The non-excluded matters list has prompted some 
State governments and some industrial parties to 
use the jurisdictional space so created to meet 
their policy or industrial goals. For example, in late 
2006, the NSW Parliament passed the Industrial 
Relations (Child Employment) Act 2006, which 
provides, amongst other things, that an employer 
offering a federal workplace agreement must 
provide children with minimum conditions of 
employment. The explicit purpose of this legislation 
was to mitigate the effects of Work Choices on 
young workers. The Queensland and Western 
Australian Governments have introduced similar 
legislation.73

Such ‘legislative duelling’ will continue as long as 
the current legislative structure remains in place. 74



2.3.5	 Is	the	corporations	power	an			 	
	 	 appropriate	foundation?

The extensive use of the corporations power 
in section 51(2) of the Constitution to found 
industrial relations laws is unprecedented. 
While previous federal statutes have used the 
corporations power to extend what is in essence 
a conciliation and arbitration based system, Work 
Choices has effectively abandoned conciliation and 
arbitration and focuses directly on the corporation 
and its relationships. 

Founding industrial relations laws on this 
constitutional power may have consequences for 
the kind of industrial system that is created. In 
terms of the place occupied by section 51(20) in 
the constitutional framework, Justice Kirby in his 
dissenting judgement in the Work Choices Case said:

Preserving industrial fairness: … The 
requirement to decide industrial relations 
issues through the independent processes 
of conciliation and arbitration has made 
a profound contribution to progress and 
fairness in the Australian law on industrial 
disputes, particularly for the relatively 
powerless and vulnerable. To move the 
constitutional goalposts now and to commit 
such issues to be resolved directly by federal 
laws with respect to corporations inevitably 
alters the focus and subject matter of such 
laws. The imperative to ensure a ‘fair go all 
round’… which lay at the heart of federal 
industrial law (and the State systems that 
grew up by analogy), is destroyed in a single 
stroke. This change has the potential to 
effect a significant alteration to some of the 
core values that have shaped the evolution 
of the distinctive features of the Australian 
Commonwealth, its economy and its society.

Limiting the corporations power … I accept 
that the corporations power in the 
Constitution, when viewed as a functional 
document, expands and enlarges so as 
to permit federal laws on a wide range 
of activities of trading and financial 
corporations in keeping with their 
expanding role in the nation’s affairs and 
economic life. But there are limits. Those 
limits are found in the express provisions 
and structure of the Constitution and in its 
implications. This Court’s duty is to uphold 
the limits. Once a constitutional Rubicon 
such as this is crossed, there is rarely a going 
back. 75 

From a policy viewpoint, Professor Ron McCallum, 
former Dean of Law of University of Sydney Law 
School, makes the point that:

laws based upon the corporations power 
will be centred around corporations to the 
detriment of flesh and blood persons who 
interact with corporations.  Wholesome 
labour laws seek to balance the rights duties 
and obligations of employers and employees 
as equal legal actors in the processes of 
work and production. However, general 
labour laws of broad application which 
would be required to found a national 
labour regime, which were enacted in 
reliance upon the corporations power could 
not for long maintain this balance between 
employers and employees. In the fullness of 
time, these labour laws will become little 
more than a sub-set of corporations law 
because inevitably they will fasten upon the 
economic needs of corporations and their 
employees will be viewed as but one aspect 
of the productive process in our globalized 
economy. 76 
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2.3.6	 Conclusion

The present State and federal approaches to 
industrial regulation differ starkly in character and 
approach, reflecting the policy differences between 
the jurisdictions. The Commonwealth has sought 
to diminish the coverage of State jurisdictions, 
while the States have opposed this approach, and 
in some cases, sought to mitigate it within available 
constitutional limits. Even Victoria, which referred 
its industrial relations powers in 1996, has taken 
steps to mitigate some of the effects of Work 
Choices. 77

Whatever one’s view of this legislative struggle 
might be, one thing is clear – this approach cannot, 
and will not deliver a simple and efficient national 
industrial relations system. The constitutional reach 
of the Commonwealth is limited and it cannot ever 
cover all employers and employees. In practice, the 
dependence on the corporations powers leaves 
too many gaps and uncertainties. The differences 
in the respective legislative approaches of the 
Commonwealth and the States also mean that the 
incentives and opportunities for cooperation are 
limited.

The present structure is a poor one for regulating 
industrial relations in Australia.  As noted by 
Professor Stewart, the complexity of the legislation 
provides ample opportunities for litigation and 
resultant uncertainty.78  The issue of the corporate 
status of local government provides a case in point: 
even the litigation currently under way may not 
provide a definitive answer about the corporate 
status of local councils. That in turn means that 
further legislation or constitutional cases may 
be necessary to either resolve the question in 
a more definitive fashion, or to resolve it for 
particular councils. Similar considerations apply to 
enterprises in the social and community services 
sector. The cost of such matters will no doubt 
be considerable, and it is difficult to see how the 
spending of this money could be in the public 
interest. 

At the very least, this suggests that a new and 
different approach, deploying fresh ideas and a 
different constitutional approach, is required. 
The following Chapters grapple with the task of 
developing and describing such an approach. 

2�
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Chapter 2 described a number of problems that 
mark the current structure of industrial relations 
regulation in Australia. This creates uncertainty for 
employers and employees and their representatives 
about their rights and obligations and the tools 
available to them to resolve industrial relations 
issues. This Chapter explores the mechanisms 
that could be used by jurisdictions to avoid this 
complexity and uncertainty through a more 
cooperative approach to regulation. 

3.1	 wHy	look	AT	CooPERATIvE	

         SCHEmES?

The terms of reference for this Inquiry seek a 
model that would involve cooperation between 
jurisdictions to create and maintain an industrial 
relations system for the nation. However, quite 
apart from the terms of reference, there are a 
number of good arguments for why a cooperative 
approach, with a partnership between jurisdictions, 
is likely to provide the best outcomes. 

The first argument for the involvement of both 
the States and the Commonwealth is the simple 
constitutional fact that the Commonwealth cannot 
create a complete and universal industrial relations 
system on its own. The limits of its constitutional 
powers (as described in Chapter 2) mean that it 
will never achieve 100 per cent coverage of all 
Australian workplaces. Hence, State involvement 
is a necessary ingredient for achieving national 
laws.  While this could be brought about by the 
agreement of the States to simply abandon the 
field and refer their industrial relations powers 
without restriction to the Commonwealth, there 
are compelling reasons why there should be 
ongoing State involvement in any future industrial 
relations system. 

The States are an integral part of the Australian 
federation and often the necessary partners of 
the Commonwealth. Chapter V of the Australian 

Constitution deals expressly with the States, 
recognising them as continuing entities with their 
own constitutions and powers,1 and requiring 
the laws of each to be given full faith and credit 
throughout the Commonwealth.2 

As fully functioning polities in their own right, 
the States have significant democratic rights 
and obligations under the Australian system of 
government. Through their elected governments, 
they have a responsibility to carry out policies and 
functions in accordance with their constitutions, 
electoral mandates and the strategic management 
of their policy priorities. 

Competent management of the State economy 
and the efficient and effective delivery of public 
services are two of the key responsibilities of 
the State governments.  Workplace conditions 
and workforce capacity (including participation 
in the labour force, level of skills etc) are key 
contributors to the achievement of good 
outcomes in these areas. 

State governments are able to influence these 
outcomes through a range of measures, not 
least through their capacity to regulate industrial 
relations relationships.  As was described in 
Chapter 2, the States have maintained conciliation 
and arbitration based industrial relations systems. 
It is also important to remember that the 
States are major employers in their own right 
and the industrial relations systems they have 
established govern their relationships with their 
own employees, as well as those of private sector 
employers and employees. 

The States, with their broad legislative powers, 
have been important innovators in the area of 
industrial relations and have developed policy 
responses and legislated for a diverse range 
of industrial relations matters. These include 
enterprise bargaining, individual contracts, 
redundancy standards, unfair dismissal, long service 
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leave, annual holiday entitlements and pay equity. 
Development of each of these policy responses 
to workplace needs was first initiated at the 
State level.  As described by Unions NSW in its 
submission:

The NSW Industrial Relations System has 
a strong history of regulation dating back 
to 1901. Many of these measures have set 
a precedent in the regulation of working 
conditions and have eventually become 
national standards. 3 

The Commonwealth in the pre-Work Choices 
period was constrained by the limitations of the 
labour power in section 51(35) of the Australian 
Constitution, which restricted it to making laws 
to establish conciliation and arbitration for the 
prevention and settlement of interstate industrial 
disputes. It did not have the capacity that the States 
have to directly legislate for industrial relations 
matters. Nor did it have the ability to establish 
tribunals that could determine a common rule 
for a particular industry. 4  Thus, even though the 
Australian Industrial Relations Commission and its 
predecessors did a large amount of work in setting 
new workplace standards through the exercise of 
their arbitral functions, action on the part of all the 
nation’s tribunals was required to ensure universal 
access. 

The historic reliance of the Commonwealth on the 
conciliation and arbitration power, confined in its 
ambit to interstate disputes, meant that the federal 
industrial relations system prior to Work Choices 
primarily addressed the industrial requirements of 
larger national employers operating across several 
jurisdictions. By contrast, the States have developed 
and maintained industrial relations systems which 
are particularly responsive to the specific needs 
and characteristics of small to medium business 
employers and sole traders. The focus of regulation 
has been on occupations and industries where 
employees characteristically have less bargaining 
power.

An important feature of State industrial relations 
systems has been the operation of common rule 
awards determined through specialised dispute 
resolution bodies. The various State Commissions 
have acted as independent umpires for industrial 
parties representing employers and employees. 
These awards, with their comprehensive coverage 
of industrial relations matters, have been an 
important vehicle for regulating a significant 
segment of the Australian workforce and providing 
industry wide coverage.

One example of this is the system of industrial 
regulation established for NSW workers in the 
hairdressing industry. Its industry wide application, 
accompanied by a trade licensing system, had 
no counterpart in the pre-Work Choices 
Commonwealth industrial relations domain. 
Hairdressing is an intrastate business by and large, 
and national regulation of the industry was not 
considered either necessary or appropriate. 

State awards also have a significant degree of 
relevance for employers operating outside awards 
and enterprise bargaining. They tend to use State 
awards as indicative industrial benchmarks when 
bargaining with employees for the setting of 
minimum employment conditions. 

State award-making industrial relations tribunals 
have become important repositories for the 
industrial relations expertise required to run a 
system based on the regulatory needs of medium 
to small employers. This expertise and experience 
should not be lost – it should be effectively utilised 
in a national system. 

A national scheme of regulation of this kind would 
be consistent in its general and specific application 
and more adaptive to the requirements and 
emerging needs of all participants in the workplace. 
As Associate Professor Peter Gahan of Monash 
University has observed, there is a need for a local 
capacity to respond to stakeholder concerns about 
how industrial regulation operates in practice. 5
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There is a strong case for involvement by the 
States in the establishment and ongoing governance 
of a national industrial relations system. The Work 
Choices experience is a salutary reminder of what 
can happen where a collaborative approach is 
rejected in favour of the unilateral imposition of a 
new national industrial relations system.

In a national cooperative scheme in which all 
Australian jurisdictions have a significant stake, 
ideological policy extremes can be avoided 
as there is a broad based diffusion of political 
power accompanied by a much greater measure 
of democratic accountability. Such a scheme is 
more likely to achieve a fair balance between 
the interests of employers, employees and other 
significant stakeholders. 

As responsible and democratically accountable 
governments, the States should not be surprised 
that their communities continue to expect them 
to respond to industrial relations issues and 
concerns. The fact that so many submissions to 
the Inquiry sought the retention of the State 
systems6  is a timely reminder that there is a high 
community expectation that States will continue 
to take responsibility for industrial relations issues 
arising within their territories. For example, in its 
submission, the State Public Services Federation 
Group of the Community and Public Sector Union 
said:

Any system established cooperatively in 
Australia needs to take due cognisance 
of the sovereign rights of the States and 
Commonwealth, and the presently superior 
institutional arrangements and rights of 
employers and employees extant in the 
various State systems. 7

The Youth Action Policy Association said:

Given that a perfect system of ‘cooperative 
federalism’ may never be achieved, and that 
political preferences ebb and flow over 

time, YAPA believes it is beneficial for young 
people that the States retain the power to 
exercise their authority, if it is deemed in the 
interest of their constituents.8

These demands can best be met by States having 
an ongoing stake (such as through the development 
of policy or the delivery of compliance services) 
in any industrial relations system that regulates 
workplaces within their area. Regulation in this 
context, approached in a consensual and balanced 
fashion, can capture many of the benefits that 
currently derive from policy innovation between 
State jurisdictions. This should be part of a 
cooperative scheme for national regulation which 
draws on the policy making strengths of the States 
and draws on the accumulated and specialised 
industrial expertise of State arbitral bodies.

The argument that the involvement of the States 
enhances the capacity to achieve good regulatory 
outcomes is supported by a careful analysis 
of recent Commonwealth/State cooperative 
schemes and the effectiveness of their regulatory 
arrangements. These are the subject of discussion 
in the following pages of this Chapter. 

3.2	 ExAmPlES	of	CooPERATIvE		 	

	 	 SCHEmES

Given the division of powers imposed by the 
Constitution, it is not surprising that the various 
Australian jurisdictions have often had good 
cause to work cooperatively to achieve common, 
harmonised or uniform outcomes in a wide range 
of areas. Examination of how these attempts at 
cooperation have fared provides insights into 
the type of cooperative arrangements that might 
be appropriate for establishing a new national 
industrial relations system.  As will be seen, a 
variety of approaches is available (such as mirror 
legislation, uniform legislation and Commonwealth 
legislation made on the basis of referred powers or 
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text), each of which has already been used as the 
basis for achieving nationally consistent approaches 
to regulation. 

The Council of Australian Governments (COAG), 
which comprises the Prime Minister and each of 
the Premiers of the States and the Chief Ministers 
of the Territories, is the ultimate embodiment of 
the value in regular meetings to consider issues 
of national significance and to develop responses 
that will benefit all Australians. COAG cannot deal 
with every such issue, and much of the work of 
developing consistent or harmonised approaches 
is done either by working parties or Ministerial 
Councils established under the auspices of COAG. 

The next section provides an overview of the 
way in which these Ministerial Councils operate, 
before turning to more specific analysis of a 
number of particular cooperative schemes: 
Ministerial Councils, the Coal Industry Tribunal, the 
Cooperative companies scheme, the Corporations 
Law scheme, the Corporations Act scheme, the 
Australian Uniform Credit Laws, the Financial 
Institutions scheme, the National Competition 
Council and the Consumer Protection scheme. 
There is then a detailed consideration of the 
power of the States to refer legislative power 
on the Commonwealth as a mechanism for 
cooperation, and some of the constitutional 
obstacles to cooperation. 

3.2.1	 Ministerial	Councils	

Ministerial Councils are established under the 
auspices of COAG. Their role is ‘to facilitate 
consultation and cooperation between 
governments, to develop policy jointly, and to 
take joint action in the resolution of issues which 
arise between governments in the Australian 
Federation’.9

The Compendium of Ministerial Councils sets 
out the list of Councils existing as at September 
2007.10 There are 30 Ministerial Councils, dealing 

with issues as diverse as the corporations law, the 
Murray Darling Basin, and industrial relations. 

The work undertaken by Ministerial Councils 
varies widely. Some are essentially information 
sharing bodies (for example, the Workplace 
Relations Ministers Council), others are forums 
for the setting of national policy agendas which 
influence local decision making (for example, 
the Ministerial Council for Vocational and 
Technical Education), and still others have direct 
responsibility for overseeing jointly empowered 
legislative schemes (for example, the main function 
of the Ministerial Council for Corporations is to 
consider proposals for the amendment of the 
Corporations Act 2001, an Act made on the basis of 
powers referred by all the States). 11 

The Compendium sets out broad protocols for 
the operation of Ministerial Councils, the aims of 
which are to ‘facilitate high-quality consultative 
decision-making, through a robust framework that 
is accountable, fiscally prudent, and administratively 
efficient’. The broad nature of the protocols 
means that councils have considerable flexibility 
in determining their own operations. Most are 
comprised of the responsible Minister or Ministers 
from each jurisdiction, meet once or twice a 
year, and are supported by a secretariat. Further 
support is provided by meetings of senior officials 
from each participating jurisdiction. Each Council 
is able to establish its own decision making 
procedures (unless these are set out in separate 
legislation). 

Ministerial Councils use a range of processes and 
procedures in their operations, some of which are 
described below: 

Chairing:  While the relevant Commonwealth 
Minister is the permanent chair of many Ministerial 
Councils, it is also common for Ministerial Councils 
to be chaired on a rotating basis. For example, 
the Standing Committee of Attorneys General 
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meets in a different jurisdiction each time, and 
is chaired by the Attorney General of the host 
jurisdiction. Other councils with annual rotation 
of the chair include the Ministerial Council on the 
Administration of Justice, the Commonwealth State 
Ministers Conference on the Status of Women and 
the Ministerial Council on Consumer Affairs.

Decision making:  While many Ministerial Councils 
make decisions on the basis of votes, others use 
a consensus model (for example the Tourism 
Ministers Council). Some have a mix of consensus 
decision making for general issues and voting for 
specified matters (for example, the Australian 
Transport Council). Most Ministerial Councils have 
the same voting rights for Territories and States. 
However, there are examples where the votes of 
the Territories are not equivalent to those of the 
States. This is typically the case where the scheme 
involves a referral of State power, as in those cases 
it is only the States who are giving up legislative 
power to the Commonwealth. On the other 
hand, there is also merit in the view that as the 
Territories would be totally covered by any laws or 
amendments agreed by such Ministerial Councils, 
they should have equal voting rights. In the case 
of the Ministerial Council on Corporations, 
any proposed legislative amendments must be 
approved by at least three State or Territory 
Ministers of whom at least two must be State 
Ministers. Effectively, this means that the 
Commonwealth has two votes on any amendment, 
the States have one vote each, and the Territories 
between them have only one vote. In the case 
of the Agreement on Counter Terrorism Laws, 
amendments have to be approved by a majority 
of the States and Territories including at least four 
States.  At the Ministerial Council for Vocational 
Education and Training, the Commonwealth gets 
two votes, each State gets one vote, the chair (the 
Commonwealth Minister) gets the casting vote, 
and voting is by a simple majority. 

Secretariats:  The most common model for 
secretariats is that they are operated by staff from 
the relevant federal government agency, with the 
Commonwealth meeting the budget (for example, 
the Workplace Relations Ministers’ Council and 
the Ministerial Council on Immigration and Ethnic 
Affairs). One step along from that are secretariats 
which are located in the relevant Commonwealth 
agency but jointly funded by member governments 
(for example, the Ministerial Council on Consumer 
Affairs). Some secretariats are located outside 
Canberra, under the auspices of State government 
agencies (for example, the Community and 
Disability Ministers’ Council is supported by 
a permanent secretariat jointly funded, but 
currently located in South Australia with the 
South Australian Department of Health providing 
hosting facilities). In a small number of cases, the 
secretariat rotates with the chair (for example, 
the Sport and Recreation Ministers’ Council). 
A different model is that used by the Ministerial 
Council on Education, Employment, Training and 
Youth Affairs, which has an independent secretariat 
which is not itself a legal entity, but operates under 
the legal shelter of a corporation owned by the 
Ministers and answering for operational matters to 
the Chief Executive of that corporation.12

Officers meetings:  Ministerial Councils also 
receive support from senior officers’ meetings, 
where officers from each relevant Minister’s 
agency meet in advance of the council meeting to 
develop issues for the consideration of Ministers. 
Variations on this include the meetings of Solicitors 
General and of Parliamentary Counsels which 
provide assistance to the Standing Committee of 
Attorneys General, in addition to the meetings 
of departmental officers. Some officers’ meetings 
may include non-government representatives, for 
example the Cultural Ministers’ Council Standing 
Committee includes a representative from the 
Australian Local Government Association and the 
Australia Council. 
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3.2.2	 Coal	Industry	Tribunal	

The importance of cooperation between the 
Commonwealth and the States as a principle 
of constitutional federalism was emphasised in 
R v Duncan; Ex parte Australia Iron and Steel Pty 
Ltd13 in which Justice Deane made the following 
observation:

Cooperation between the Parliaments of 
the Commonwealth and the States is in 
no way antithetic to the provisions of the 
Constitution: to the contrary, it is a positive 
objective of the Constitution. 

A prime example of this type of cooperation 
was the scheme which was the subject of that 
High Court decision, the Coal Industry Tribunal 
(CIT) and its associated scheme, which operated 
between 1946 and 1995. The CIT had direct 
responsibility for the settlement of interstate 
industrial disputes in the coal industry throughout 
Australia and intrastate disputes within New South 
Wales. Below the CIT were Local Coal Authorities 
with dispute settling functions limited to the 
localities in which they were constituted.14 

The combined statutory scheme of largely 
complementary laws, the Coal Industry Act 1946 
(Cth) and the Coal Industry Act 1946 (NSW), 
authorised the Governor General and Governor of 
New South Wales to enter into an arrangement for 
the establishment of a single member tribunal, the 
CIT. The CIT was empowered under the relevant 
provisions of the Commonwealth and State Acts 
to appoint persons to be those authorities in the 
State of NSW.

The joint legislation was enacted following an 
agreement between the Commonwealth and NSW. 
The principal objective of the agreement and the 
joint legislation was to ensure an adequate supply 
of coal throughout Australia and for the regulation 
and improvement of the New South Wales coal 
industry.

Under the relevant statutory provisions the CIT 
had power, among other matters, to consider and 
determine an industrial dispute extending beyond 
the limits of any one State and an industrial dispute 
wholly within NSW.  An industrial dispute was 
defined as a dispute over a matter pertaining to 
the relations of employers and employees in the 
NSW coal mining industry.

As Chief Justice Gibbs observed in R v Duncan, the 
CIT was able to exercise both Commonwealth 
and State powers in the same case. If it made an 
award in settlement of an interstate dispute under 
powers derived from the Commonwealth Coal 
Industry Act it could later amend or vary the award 
in exercise of powers derived from the State Coal 
Industry Act for the purpose of settling a purely 
intrastate dispute. This was because a body which 
derives power from two sources can exercise 
whichever power is appropriate and efficacious in a 
particular case.15 

The scheme provides an important insight into 
the way a cooperative national industrial relations 
arrangement could facilitate the establishment 
of industrial tribunals vested with both 
Commonwealth and State non-judicial powers. 
A prime objective of such a scheme is to address 
jurisdictional problems and provide effective 
dispute resolution forums and mechanisms. 
Two submissions before the Inquiry promoted 
consideration of the scheme as a model for 
cooperation in the area of industrial relations (the 
Construction Forestry Mining and Energy Union, 
Mining and Energy Division (CFMEU)16  and Mr 
Tony Slevin, Barrister, HB Higgins Chambers).17

This scheme was, however, not immune to 
constitutional challenge. In R v Duncan the High 
Court was asked to determine the constitutional 
validity of the CIT scheme. The High Court 
rejected the argument that the CIT was of a 
constitutionally impermissible hybrid nature where 
the powers were indiscriminately blended so that 
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they were deprived of the character and incidents 
of federal and State power. Instead, the High Court 
held that the two Acts validly maintained a clear 
distinction between Commonwealth and State 
powers vested in the Tribunal.

In Cram; Ex parte NSW Colliery Proprietors 
Association Ltd 18 the High Court further clarified 
the jurisdictional position of the CIT, noting that 
the powers are not required to be exercised in 
isolation from each other but can be exercised 
concurrently or in combination with respect 
to the same matter. In effect the CIT could 
exercise State powers conferred under the 
State Act only because this was authorised 
under the Commonwealth Act, and even when 
it was exercising State powers it did not lose its 
character as a Commonwealth body amenable to 
jurisdictional review by the Federal Court. 

As the CFMEU Mining & Energy Division 
submission to this Inquiry noted:

Cram went on to decide that the CIT was a 
single Tribunal made under Commonwealth 
Law, but exercising concurrent 
Commonwealth and State powers. In so 
doing, the Court determined that an accrual 
of State and Commonwealth jurisdiction 
could be exercised in a seamless manner 
and without the need to continuously 
identify or compartmentalise the source of 
jurisdiction.19

While R v Duncan in particular dealt with the 
specific issue of the constitutionality of vesting 
State and Commonwealth arbitral or non-judicial 
powers in one body, the High Court in that case 
also acknowledged a constitutional basis for 
cooperative federalism.  As Chief Justice Gibbs 
observed:

The constitution effects a division of 
powers between the Commonwealth 
and the States but it nowhere forbids the 

Commonwealth and the States to exercise 
their respective powers in such a way that 
each is complementary to the other. There 
is no express provision in the Constitution, 
and no principle of constitutional law, that 
would prevent the Commonwealth and the 
States from acting in cooperation, so that 
each, acting in its own field, supplies the 
deficiencies in the power of the other, and 
so that together they may achieve, subject 
to such limitations as those provided by s.92 
of the Constitution, a uniform and complete 
legislative scheme.20

3.2.3	 Cooperative	companies	scheme		 	
	 	 1981	–	1990

This scheme was an attempt to achieve uniformity 
of law across the field of companies and securities 
regulation. The scheme was underpinned by a 
national agreement which was signed by the States 
and the Commonwealth in 1978. The agreement 
provided for the enactment by the Commonwealth 
of template legislation for the ACT using its 
territories power in section 122 of the Australian 
Constitution. This legislation was applied in 
each of the States and the Northern Territory 
by application of laws acts (known as uniform 
legislation) which provided for the automatic 
amendment of the legislation. 

A Ministerial Council was established for the 
purposes of overseeing the scheme and approving 
amendments to the template legislation by the 
Commonwealth. However, unlike subsequent 
corporations schemes, the Commonwealth only 
had one vote and could be outvoted by the States 
under simple majority voting mechanism. 

A national regulatory body, the National 
Companies and Securities Commission (NCSC) 
was established which was accountable to 
the Ministerial Council. However, the actual 
responsibility for the enforcement was vested 
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with the State Corporate Affairs Commissions. 
One criticism of this scheme was the potential 
for interference at the State level as investigations 
and enforcement actions depended on State 
resources and expertise. This was reinforced 
through the Ministerial Council which insisted on 
prosecutions being within the exclusive domain of 
the participating jurisdictions.21

A disadvantage in the administration of the 
cooperative scheme was that criminal enforcement 
remained with the State Corporate Affairs 
Commissions. These Commissions were often 
independent in their approach to the regulation 
of the scheme with the NCSC having no direct 
sanctions over them and in practice relying mainly 
on reason and persuasion to investigate complaints.  

A problem with the cooperative scheme was that 
the Commonwealth could be easily outvoted 
by the States under a simple majority process. 
This issue, combined with the Commonwealth’s 
perception that the States could use the Ministerial 
Council as a means of entrenching State control 
over the enforcement and regulatory functions of 
the scheme, led to the Commonwealth becoming 
a passive participant in the scheme and performing 
little more than a subservient function in the 
legislative process. These issues provided a catalyst 
for the Commonwealth unilaterally enacting laws 
to replace the cooperative scheme.

3.2.4	 Corporations	Law	scheme		 	 	
	 	 1991	–	2001

The Corporations Law scheme represented 
the second stage of cooperative corporations 
legislation. The scheme grew out of the 
Commonwealth’s determination to remedy the 
problems of the first cooperative scheme. The 
Corporations Law scheme was underpinned by 
an intergovernmental agreement which provided 
for the Commonwealth to enact the Corporations 
Act for the ACT under its territories power. This 
became template legislation for adoption by 

the States and the Northern Territory through 
application of laws acts and was known in each of 
those jurisdictions as the Corporations Law. 

However, unlike its predecessor, the application of 
laws acts applied the Corporations Act as if it were 
a Commonwealth statute with national operation. 
This was achieved by the inclusion of a number 
of legislative provisions conferring jurisdiction 
on Commonwealth bodies and officers, such as 
the federal Director of Public Prosecutions. The 
scheme also provided for the conferral of State 
judicial power on the Federal Court through cross 
vesting legislation so as to overcome jurisdictional 
issues in the adjudication of disputes under the 
scheme.

Decisions under the scheme were made through 
the Ministerial Council for Corporations with the 
Commonwealth holding two votes. 

Responsibility for the regulation and enforcement 
of the State and Territory Corporations Laws was 
conferred on the Australian Securities Commission 
(later to become the Australian Securities and 
Investments Commission), a Commonwealth 
statutory body directly accountable to the 
federal minister. This meant that there would be 
no requirement to involve State and Territory 
enforcement bodies in the investigation and 
prosecution of breaches under the scheme 
legislation.

The scheme was largely responsible for the 
transfer of State responsibility for the regulation of 
companies and securities to the Commonwealth, 
leaving the States with responsibility only for 
business names registrations and the incorporation 
of associations and cooperatives. Concurrent with 
the transfer of this responsibility was the loss of 
State expertise in the regulation of corporations 
and in the development of policy initiatives. 

In essence, the Commonwealth had achieved under 
the scheme what it could not under the previous 
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cooperative scheme – namely control of the policy 
agenda.  What this scheme could not achieve, in 
the end, was constitutionally valid judicial and 
enforcement functions for the Commonwealth. 
In Re Wakim; Ex parte McNally,22 the High Court 
held that the States could not confer their 
judicial power on federal courts. Thus the Federal 
Court, which had been developing a considerable 
expertise in commercial and companies matters, 
lost almost all its jurisdiction to deal with matters 
under the Corporations Law. In R v Hughes23 it was 
held that a Commonwealth law could not in some 
cases validly authorise a Commonwealth officer 
to exercise State enforcement functions. (Both of 
these cases are further discussed at 3.4.2.) 

These decisions put the Corporations Law scheme 
on a precarious constitutional footing. In order to 
restore certainty, it was necessary for the States 
to find a way to preserve a national approach to 
the regulation of companies and securities. Given 
that the States had lost their regulatory expertise 
in the area of corporate regulation, and would 
have needed to commit substantial resources in 
reactivating the cooperative scheme, the only 
viable option left was for the States to refer their 
powers.  

3.2.5	 Corporations	Act	scheme	2001

The Corporations Act scheme represents the 
final stage in Commonwealth control over the 
area of corporate regulation.  As with the two 
previous schemes, the Corporations Act scheme is 
underpinned by an intergovernmental agreement. 

The lynchpin to the operation of this scheme was 
the referral of State powers for the purposes 
of section 51(37) of the Constitution to enable 
the Commonwealth to enact the Corporations Act 
2001 and the Australian Securities and Investments 
Commission Act 2001. The referred powers also 
enabled the Commonwealth to make amendments 
to that legislation in relation to the formation and 

regulation of corporations and the regulation of 
financial products and services.

The legislation now applies as Commonwealth 
law across Australia and is administered by 
the Australian Securities and Investment 
Commission, which is directly responsible 
to the federal Treasurer.  The scheme puts 
in place that which was not constitutionally 
permissible under the previous Corporations laws 
– namely a Commonwealth law administered by 
Commonwealth bodies and officers and enforced 
through the Federal Court.

The scheme continues the role of the Ministerial 
Council, made up of representatives of the State, 
Territory and Commonwealth governments. 
The Council has the right to be consulted on 
amendments, but generally amendments cannot 
be made without the approval of at least three 
States and Territories. However in key areas, 
such as the issue and regulation of securities, 
matters pertaining to takeovers and compulsory 
acquisitions, and the licensing of financial markets, 
approval of the Ministerial Council is not required 
for a Commonwealth amendment or regulation.

The scheme also contains detailed provisions to 
deal with the possible inconsistency of State or 
Territory laws and the Commonwealth Corporations 
Act.24 Part 1.1A ‘Interaction between Corporations 
legislation and State and Territory laws’ (which is 
set out in Appendix 3) seeks to provide as much 
scope as possible for State legislation to operate 
concurrently with the Act. The clear intention is 
to limit the instances in which the Corporations Act 
will override inconsistent State legislation under 
section 109 of the Constitution (further discussed 
at 3.4.1). This Part is effective in establishing that 
the Corporations Act does not cover the field,25 
but is unable to prevent State legislation being 
overridden in the event of direct inconsistency.26 

The referral of powers to the Commonwealth 
has done nothing to increase the involvement 
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of the States at the ministerial council or policy 

levels.  While it provides a mechanism by which 

the Commonwealth can achieve national laws, in 

the absence of a strong governance mechanism 

it leaves the States as little more than passive 

participants. 

3.2.6	 Australian	Uniform	Credit	Laws	

The Uniform Consumer Credit code is a legislative 

scheme that involves the enactment of a Uniform 

Consumer Credit code by the Queensland 

Parliament in accordance with the Uniform Credit 

Laws Agreement 1993 (UCLA) of the States and 

Territories. The most salient feature of the UCLA 

for present purposes is that it is an initiative 

of the States and Territories only – there is no 

Commonwealth involvement. 

The scheme provides States and Territories with 

the option of either applying the code as a law 

of the State or Territory or enacting a law that is 

consistent with the code. Under this scheme each 

of the States and Territories, other than Western 

Australia and Tasmania, adopted application of 

laws acts to automatically apply the Queensland 

legislation and subsequent amendments which 

are approved by the Ministerial Council and 

enacted by the Queensland Parliament.  Western 

Australia enacted the code as a statute of that 

State.  Amendments to the Tasmanian code 

require approval of both Houses of the Tasmanian 

Parliament and are effected by proclamation of the 

Governor.

The UCLA provides for the establishment of 

the Ministerial Council for Uniform Credit 

Laws constituted by ministers responsible 

for administering credit laws in each of the 

participating jurisdictions.  With the exception of 

the approval of the initial legislation, each member 

of the Council has one vote and there is no casting 
vote for the Chairperson. 

The functions of the Ministerial Council include:

• consideration and review of the credit 
legislation and its administration, 

• the approval of the initial legislation by 
unanimous resolution, 

• the approval until the proclamation date of 
the initial legislation of regulations under the 
initial legislation by unanimous resolution 
and thereafter by a majority vote comprising 
at least two thirds of the members who are 
present and vote, and 

• the approval of amending legislation passed by a 
majority vote comprising at least two thirds of 
the members who are present and vote. 

The Ministerial Council is serviced by a secretariat 
consisting of such person or persons as the 
Council may determine. Under the UCLA each 
of the participating jurisdictions must not submit 
legislation to their Parliament which conflicts with 
or negates the operation of the code. 

3.2.7	 Financial	Institutions	scheme

Another example of a cooperative scheme with 
State and Territory involvement, but no role for 
the Commonwealth, was the Financial Institutions 
scheme, established in 1992. Like the Uniform 
Credit Laws scheme, the Financial Institutions 
scheme was based on template legislation passed 
by the Queensland Parliament and adopted by each 
of the States and Territories. Each of the States and 
Territories passed application of laws legislation 
which applied the template Financial Institutions 
code and Australian Financial Institutions 
Commission code set up by the originating 
legislation.  Amendments to the Queensland 
legislation automatically applied in all participating 
jurisdictions thus guaranteeing ongoing uniformity.

The role of Australian Financial Institutions 
Commission (AFIC) in overseeing State and 
Territory enforcement was underpinned 
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by supervisory principles prescribed in the 
Commission’s Act. Unlike the Corporations 
scheme, this scheme was able to draw on the 
expertise of State regulators, as independent 
statutory bodies, to implement uniform standards 
and guidelines on a national basis. This was due 
largely to AFIC’s implementation and monitoring of 
procedures and policies relating to the frequency 
and type of inspections undertaken by the State 
and Territory enforcement bodies.27 

The effectiveness of the Financial Institutions 
scheme was demonstrated by the combined 
commitment of the States and Territories 
to work together with AFIC to ensure that 
building societies and credit unions were 
regulated uniformly across the Commonwealth. 
This, combined with the referral of certain 
administrative functions to AFIC such as the 
reservation and allocation of names for building 
societies and credit unions, reduced the level of 
duplication which bedevilled the Cooperative 
Companies scheme.

3.2.8	 National	Competition	Council

The Council was established in 1995 under the 
Trade Practices Act 1974 (Cth) as an independent 
statutory authority to act as an independent 
policy adviser to governments about their 
implementation of National Competition 
Policy (NCP). The Council is underpinned by 
an intergovernmental agreement between the 
Commonwealth, States and Territories – the 
‘Competition Principles Agreement’. 

The Council is permitted to perform any 
function or power conferred on it by a law of 
the Commonwealth, or of a State or Territory. 
Functions or powers conferred by a State or 
Territory law must not be exercised by the Council 
other than in accordance with the Competition 
Principles Agreement.

The Council may cooperate with any department 
body or authority of the Commonwealth, or of a 

State or Territory, and may carry out research and 
provide advice on matters referred to the Council 
by the federal Minister.

The function of the Council has been to assess 
progress by State and Territory Governments in 
opening the business activities of their agencies to 
competition and to make recommendations to the 
Commonwealth Government on compensation 
payments to the States and Territories as a result. 

Although the Council is funded by the 
Commonwealth Government, it is accountable to 
all Australian States and Territories through the 
Council of Australian Governments (COAG).  As a 
statutory body, the Council is independent of the 
executive arm of governments.

The Council consists of the Council President and 
four other Councillors appointed by the Governor 
General for a period of five years.  Appointments 
to the Council must have majority support of 
the States and Territories that are parties to the 
Competition Principles Agreement. The Council 
is supported by a small independent secretariat 
located in Melbourne. The Secretariat provides 
advice and analysis at the Council’s direction on 
matters related to the implementation of the 
NCP.  It represents the Council in dealings with 
Commonwealth, State and Territory government 
officials and other parties with interests in 
competition policy matters.28

3.2.9	 Consumer	Protection	scheme

The operation of consumer protection laws offers 
a further variation of how cooperation between 
the States, Territories and Commonwealth 
might be achieved. Rather than using referral 
or automatic adoption of template laws, the 
Consumer Protection scheme demonstrates how a 
mirror legislation model can work. 

The Trade Practices Act 1974 (Cth) is based largely 
on the corporations power. It has an extended 
operation for businesses (whether incorporated or 
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not) which engage in interstate or overseas trade 
or commerce. The Act does not apply to individuals 
or partnerships trading within the confines of a 
particular State. To remedy this deficiency and 
with a view to achieving some uniformity in State 
consumer protection laws, all the States and 
Territories have enacted Fair Trading Acts. The 
State Acts are expressed as applying to ‘persons’, 
rather than being restricted to corporations. 

The common feature of this scheme is that it 
contains provisions prohibiting misleading and 
deceptive conduct, unconscionable conduct and 
specific false representations.  A number of the 
‘unfair practices’ proscribed by the Trade Practices 
Act are also the subject of State legislation and 
conditions and warranties are implied in consumer 
sales by both State and Commonwealth Acts. 
The State Fair Trading Acts also contain similar 
sanctions for non-compliance, both civil and 
criminal, in relation to contravention of the Trade 
Practices Act.

In view of the problems which could arise 
in consequence of this overlap between 
Commonwealth and State legislation, the Trade 
Practices Act provides that the consumer protection 
provisions of the Act are not intended to exclude 
or limit the concurrent operation of any law of a 
State or Territory.  Where an act or omission is 
both an offence under the Trade Practices Act and 
an offence under the law of a State or Territory, a 
corporation or person convicted of either of those 
offences is not liable to be convicted of the other.

Consumer affairs bodies have been set up in all 
States and Territories to investigate consumer 
complaints and disseminate information to business 
and consumers. Small claims tribunals provide easy, 
cheap and speedy avenues for the resolution of 
disputes between consumers and the providers 
of goods and services, covering diverse industries 
from home building to second hand motor vehicles 
sales. 

One of the main strategies of the Ministerial 
Council on Consumer Affairs is to achieve 
nationally consistent consumer protection law. 
There is no intergovernmental agreement or other 
formal arrangement which deals with the issue of 
uniformity.  If the Trade Practices Act is amended, 
the States will consider whether to adopt the 
change, but there is no formal arrangement to 
do so. The Productivity Commission is currently 
conducting an inquiry into Australia’s Consumer 
Policy Framework, including the consideration of 
uniformity of fair trading and consumer protection 
laws in Australia.

3.3	 REfERRAl	of	PowERS

One of the principal constitutional means that 
enables the Commonwealth and the States to 
act cooperatively is the referral of power under 
section 51(37) of the Constitution by the States to 
the Australian Parliament. This head of legislative 
power allows the Australian Parliament to make 
laws for the peace, order and good government of 
the Commonwealth with respect to:

Matters referred to the Parliament of 
the Commonwealth by the Parliament or 
parliaments of any state or states, but so 
that the law shall extend only to states by 
whose Parliaments the matter is referred, or 
which afterwards adopt the law.

3.3.1	 The	early	history

The debate on a proposed referral power that 
took place at the 1898 Melbourne Convention 
that drafted the Australian Constitution highlighted 
some key conceptions as to how the reference of 
State powers was intended to operate. Solicitor-
General for Victoria, Ms Pamela Tate SC, has 
recently surveyed the views advanced at the 1898 
debate as part of an examination of the referrals 
power and its legal operation and effect.29  The 
following discussion is significantly indebted to her 
analysis.
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In the course of debate the Hon Alfred Deakin 
adopted the view that laws made pursuant to a 
referral might not be federal laws in the strict 
sense, particularly if they were laws not applying to 
the whole of the Federation because not all states 
had referred. The Hon John Quick was reluctant 
to endorse a mechanism for the reference of State 
powers as it would operate as a form of quasi-
amendment of the Constitution, sidelining the 
referendum mechanism provided in section 128. 
The Hon Edmund Barton saw the proposed power 
as an enlargement and not a restriction of State 
legislative powers because State parliaments would 
still have concurrent legislative power with respect 
to the referred matters. The Hon Isaac Isaacs 
thought that a referral power was required so that 
the Commonwealth had a capacity to legislate for 
matters of common concern that might arise in 
addition to those matters otherwise listed in the 
Constitution and that were beyond the legislative 
capacity of any one State. 30 

3.3.2	 Characteristics	of	the	referral	power

Two types of referral are possible: the general 
referral of a subject matter or a text based referral. 
Under a general referral, the State effectively hands 
over a specified subject matter, leaving it to the 
Commonwealth to determine what laws it might 
make on the basis of the referred power. The 
referring State or States retain no power to direct 
how the referral may be used.  A recent example 
of such a referral was the Victorian referral of 
industrial relations powers in 1996 (discussed 
further at 3.3.4). 

A text based referral, by contrast, ensures that 
the States have effective input into the national 
law that is created on the basis of their referral. 
Under a text based referral, the States refer the 
exact words of the legislation to be enacted by the 
Commonwealth and the Commonwealth cannot 
make any law or provision other than in the terms 
referred. To permit future modification, a text 
based referral is usually accompanied by a referral 

of a power to amend, but with the proviso that 
any such amendments will only be an effective use 
of the referral power if they comply with specified 
conditions (for example that the proposed 
amendments have been agreed by a majority of 
the referring jurisdictions).  As Justice French has 
noted: 

The text reference mechanism provides 
safeguards for the States who are not, by 
their reference, giving the Commonwealth 
carte blanche to make laws on any aspect of 
the subject matter referred.31  

Over the course of the twentieth century other 
issues concerning the nature and limits of the 
referral power have been considered by the High 
Court and at a governmental level. These include:

• whether a State retains concurrent legislative 
power with respect to a matter its Parliament 
has referred to the Australian Parliament,

• the revocability of a reference by the relevant 
State Parliament, and

• the constitutional status of a Commonwealth 
law enacted on the basis of a reference where 
the relevant authorising State law has been 
repealed, varied or the reference has otherwise 
terminated.

In Graham v Paterson32  the High Court endorsed 
the proposition that the Commonwealth has only 
concurrent power over a referred State matter 
and the relevant legislative power is not withdrawn 
from the referring State Parliament. However, 
a State law on a referred matter could, under 
section 109 of the Constitution, be invalidated by 
an inconsistent Commonwealth law on the same 
matter.  As Ms Tate has noted in relation to such a 
Commonwealth law:

a law made by the Commonwealth 
Parliament in reliance upon a reference  
is a genuine federal law. It thereby acquires 
the pre-eminence prescribed by s109 of the 
Constitution.33
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On the question of the revocability of an unlimited 
State reference of powers by a State Parliament 
there has not been a definitive High Court 
determination. In R v Public Vehicles Licensing Appeal 
Tribunal (Tas)34  a majority of the Court, however, 
upheld the validity of a conditional reference 
containing a self-executing sunset clause or a 
limitation based on the future executive action of 
a State.

The High Court has not yet authoritatively 
determined the question of the continuing validity 
of a Commonwealth law made with respect to 
a referred matter where the reference of State 
power has lapsed. However, in Airlines of New South 
Wales Pty Ltd v New South Wales,35  Justice Windeyer 
held that a law made with respect to a matter 
referred for a limited period would only operate 
for the duration of the reference.

As Justice French has observed:

There are no doubt more unanswered 
questions in relation to the operation of  
the referral power. It may be doubtful 
whether many or any of these questions 
will reach the High Court. For it seems to 
be and likely to continue to be the case that 
the States and Commonwealth will proceed 
according to agreements made with all 
elements of the Australian federation that 
sufficient protective mechanisms will be built 
into those agreements and the subsequent  
referrals and adoptions to deter unilateral 
Commonwealth exploitation of the power.36

These important concerns about the scope and 
nature of the constitutional mechanism for referral 
must inform any debate about the capacity of the 
referral power to:

• underpin intergovernmental cooperative 
arrangements, and

• give the States an effective ongoing role in the 
governance of such arrangements, including 

a last resort capacity to opt out of federal 
cooperative arrangements in circumstances 
defined by the participating jurisdictions.

3.3.3	 NSW	industrial	relations	referral	

In the early part of the twentieth century there 
were largely unsuccessful legislative attempts by 
the States to refer matters relating to industrial 
conditions and the control of air navigation to the 
Commonwealth.  Agreement to refer industrial 
conditions was reached at intergovernmental level 
as early as 1909, but came to nothing. 

In 1915 the State Premiers agreed to submit 
to their respective parliaments a proposal for a 
reference on industrial conditions for the duration 
of World War I plus one year. Only New South 
Wales passed the necessary legislation – the 
Commonwealth Powers (War) Act 1915 (NSW) 
– which expired on 9 January 1921.  As well as 
matters relating to corporations and trusts there 
was a referral of matters relating to:

• strikes and lockouts,

• the maintenance of industrial peace and the 
settlement of industrial disputes,

• conciliation and arbitration in relation to 
disputes arising in the railway service of a State, 
and 

• employment and unemployment.

The industrial matters referred addressed the 
limitations of the conciliation and arbitration 
power by giving the Commonwealth the legislative 
power to deal with industrial disputes that did not 
extend beyond the borders of NSW. The effect of 
the referral was that: 

The Federal Arbitration Court can, if the 
Parliament sees fit, have full powers to make 
common rules. It can deal with men who 
are not parties to the original dispute. It can 
deal with other employees under a common 
rule, and can generally give a settlement 
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of industrial disputes and a regulation of 
industrial conditions such as has not been 
possible for many years past.37

The War Powers Act also provided that no 
Commonwealth law passed in reliance on the 
reference would have any force beyond the stated 
period of the reference. No other State has 
attempted to refer powers over industrial relations 
until Victoria in 1996. 

3.3.4	 Victorian	industrial	relations	referral	

The Victorian experience reveals the incapacity 
of the referral power to ensure full industrial 
relations protections for employees where there 
has been a largely unconditional subject matter 
referral to the Commonwealth.  In 1996 Victoria 
referred the majority of its industrial relations 
powers to the Commonwealth when it enacted 
the Commonwealth Powers (Industrial Relations) Act 
1996. Section 4 of the Act set out the specific 
matters over which power was referred (including 
‘the matter of conciliation and arbitration for the 
prevention and settlement of industrial disputes 
within the limits of the State’, and also the matters 
of employment agreements, minimum terms and 
conditions, termination of employment, freedom 
of association, and minimum wages). Section 
5 specified matters over which powers were 
not referred (including matters relating to the 
employment or appointment of ministers, judges, 
law enforcement officers, senior government 
officials and the like,38 and also specific areas of 
law such as occupational health and safety, workers 
compensation, apprenticeship, long service leave 
and equal employment opportunity). 

The referral was accompanied by an 
intergovernmental agreement, which provides that 
the referral can be rescinded on the basis of six 
months notice. The agreement also requires each 
government to give the other six months written 
notice of any proposal to repeal or amend either 

the referral Act or the legislation enacted on the 
basis of the referral Act. Victoria was not informed 
of the Work Choices amendments in accordance 
with this obligation. 

The intention of this referral was to create a single 
system of industrial relations for Victoria by moving 
employers and employees into the federal system 
created by the Workplace Relations Act 1996 (Cth). 
In fact, two systems continued to operate – one 
for those on awards or agreements and one for 
those with no industrial instrument coverage. The 
latter group of approximately 356,000 employees 
were called Schedule 1A workers and had access 
to only five minimum entitlements.  While these 
workers were not precluded from entering the 
bargaining scheme, their marginalised labour 
markets position (many being low paid, low skilled, 
located outside metropolitan areas, or from 
culturally and linguistically diverse backgrounds) 
meant their capacity to influence bargaining 
outcomes was limited. 

In 2000 these concerns prompted the Victorian 
Government to create the Victorian Industrial 
Relations Taskforce chaired by Professor 
McCallum.39 He delivered his report to the 
Victorian Government in August 2000 and noted 
the situation of Schedule 1A workers and in 
particular their treatment by Commonwealth law. 
This treatment was not dictated by the terms of 
the referral, but rather arose as a matter of the 
Commonwealth choosing the level of regulation to 
which those workers should be subject. 

The Taskforce did not make any recommendations 
about whether the referral should be continued 
or rescinded. It was, however, of the view that 
fair conditions for Schedule 1A workers were 
unlikely to be achieved under federal regulation, 
and so recommended the enactment of a Victorian 
fair employment law and an associated Fair 
Employment Tribunal to deal with the basic rights 
of Victorian workers not covered by federal awards 
or agreements. 
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The Victorian Government introduced the Fair 
Employment Bill in 2000, which was defeated in 
2001 in the Victorian Legislative Council. The 
Government ultimately decided that the better way 
to achieve fair outcomes for these workers was 
to refer further powers to the Commonwealth to 
enable the federal Commission to make common 
rule awards in relation to matters beyond the five 
minima in Schedule 1A. This was achieved in 2003 
after considerable debate and negotiation between 
the two governments, with Victoria proposing 
to give relevant powers to its civil tribunals as a 
fallback measure if the Commonwealth would not 
accept the common rule approach. 

Despite its referral and general support for 
the concept of there being only one industrial 
relations system in Victoria, the present Victorian 
Government joined with the other States and 
Territories in launching the constitutional case 
against Work Choices. It has also been vocal in its 
criticism of Work Choices. 

Despite the serious problems encountered as a 
result of the referral of powers, Victoria has never 
been inclined to revoke the referral and recreate 
its own fully fledged industrial system. Once a 
State industrial system is gone, it may be incapable 
of being restored. In the words of the Australian 
Institute for Employment Rights: ‘A referral that 
acts as a blank cheque is difficult to cancel’.40  

3.3.5	 Other	referrals

There have been a number of recent significant 
referrals of State power to the Australian 
Parliament in the area of regulatory standards 
for goods and occupations, the prosecution of 
terrorists, corporations law and financial matters 
relating to the breakdown of de facto relationships. 

The referrals from Victoria, Queensland and New 
South Wales in relation to the mutual recognition 
of regulatory standards for goods and occupations 
is noteworthy in that they are text based and 

provide that any amendments to the agreed, 
scheduled statutory text can only be made in 
terms approved by the designated person for each 
participating jurisdiction.41

The 2003 referrals of powers from Victoria, New 
South Wales and Queensland relating to the 
regulation of certain financial matters arising from 
the breakdown of de facto relationships were 
formulated in terms of two separate definitions for 
de facto couples, one relating to same sex couples 
and one relating to couples of the two sexes. 
The form of the referral had significant benefits 
for the Commonwealth as it gave the Australian 
Parliament legislative options as noted by Ms Tate:

Constituting two separate matters, the 
Commonwealth can choose to legislate  
with respect only to de facto couples 
of different sexes and not with respect 
to those of the same sex, or, of course, 
conversely.42

The two most significant recent exercises of the 
referral power are the 2001 creation of a national 
corporations law and the 2002 referral of the text 
of the new anti terrorism provisions in the federal 
Criminal Code. In both cases, the States adopted a 
text based referral approach.  Both referrals are 
underpinned by intergovernmental agreements 
which require any amendments to be agreed at 
the Ministerial level. In relation to the regulation of 
corporations, financial products and services under 
the Corporations Act 2001 (Cth) and the Australian 
Securities and Investments Commission Act 2001 
(Cth), which has been described above at 3.2.5, Ms 
Tate said: 

This has truly been an example where the 
process of cooperation between the  
States and the Commonwealth has achieved 
an object that neither could achieve by its 
own legislation, nor could be achieved by 
mirror legislation, given the background of 
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the pronouncements of the High Court in 
the corporations case and the deficiencies 
of the company law schemes.44

3.4	 CoNSTITuTIoNAl	lImITS	oN		 	

	 	 CooPERATIvE	ENDEAvouRS

Despite the finding of the High Court in R v 
Duncan that ‘Cooperation between the Parliaments 
of the Commonwealth and the States is in no way 
antithetic to the provisions of the Constitution: 
to the contrary, it is a positive objective of the 
Constitution’, the Australian Constitution does 
impose significant limits on Commonwealth/State 
cooperative endeavours.45  The two main limits 
that require discussion in the present context are: 

• section 109 of the Constitution by which 
Commonwealth law overrides and renders 
inoperative inconsistent State laws, and 

• impediments to the sharing by the States of 
their judicial and enforcement powers with the 
Commonwealth.

3.4.1	 Section	109

Section 109 of the Australian Constitution 
provides: 

When a law of a State is inconsistent with a 
law of the Commonwealth, the latter shall 
prevail, and the former shall, to the extent of 
the inconsistency, be invalid.

There are three broad approaches to determining 
‘inconsistency’ under section 109. ‘Inconsistency’ 
exists, and the Commonwealth law overrides the 
State law:

1.  If it is impossible to obey both laws (the 
reference is to a logical impossibility: one law 
requires that you must do X, the other that you 
must not do X)

2.  If one law purports to confer a legal right, 
privilege or entitlement that the other law 

purports to take away or diminish (one law 
says that you can do X, the other that you 
cannot do X). For example, the Commonwealth 
provision in Colvin v Bradley Brothers Pty Ltd 
(1943) 68 CLR 151 affirmed that employers 
in certain industries could employ women to 
work on certain machines; the State provision 
made it an offence to do so. It was possible 
to obey both laws, since nothing in the 
Commonwealth law required the employment of 
females.

3.  If the Commonwealth law evinces a legislative 
intention to ‘cover the field’. In such a case 
there need not be any direct contradiction 
between the two enactments. It may even 
happen that both require the same conduct, or 
pursue the same legislative purpose.  What is 
imputed to the Commonwealth Parliament is a 
legislative intention that its law shall be all the 
law there is on that topic. In that event, what 
is ‘inconsistent’ with the Commonwealth law 
is the existence of any State law at all on that 
topic.

 Tests 1 and 2, although sometimes only test 1, 
are said to involve ‘direct’ inconsistency. Test 3 
involves a more indirect form of inconsistency. 
It makes s 109 a much more powerful 
instrument for ensuring the supremacy of 
Commonwealth law.’ 46

Section 109 can pose a problem for national 
regulatory schemes where the Commonwealth 
and the States each enact their own legislation. 
However, recent experience in the area of 
company and security regulation suggests that 
the inconsistency issues can be clarified through 
complementary State and federal legislation 
defining concurrent and excluded areas of 
Commonwealth regulation.  An example of this 
can found in Part 1.1A of the Corporations Act 2001 
(Cth), which is set out in Appendix 3. 
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3.4.2	 Limits	on	sharing	power

Before 1987, proceedings in either State or federal 
courts were often prolonged or compromised 
by the question of whether an action had been 
commenced in the correct jurisdiction. In an 
attempt to put an end to these jurisdictional 
arguments, the Commonwealth and the States 
each passed cross vesting laws (for example, the 
Jurisdiction of Courts (Cross-vesting) Act 1987 (Cth)) 
that purported to vest State judicial power in 
federal courts, and vice versa. The intended effect 
was the creation of an integrated court system 
to allow all matters in dispute to be determined 
by the one court. The cross-vesting laws were 
universally viewed as a positive development in 
Commonwealth/State cooperation.

Section 77(iii) of the Constitution permits the 
Commonwealth to vest federal judicial power in 
State courts. On the other hand, the Constitution 
says nothing about whether a federal court can be 
invested with State judicial power. In Re Wakim; Ex 
parte McNally 47 the High Court held that cross-
vesting schemes which had attempted to confer 
State judicial power on federal courts were invalid. 
The majority held that federal courts can only 
be conferred with the jurisdiction referred to 
in Chapter III of the Constitution. States cannot 
confer jurisdiction on federal courts as the 
jurisdiction to hear matters arising under State 
law is not listed in Chapter III of the Constitution. 
The High Court adopted the view that Chapter 
III is an exhaustive statement of the way in which 
the judicial power of the Commonwealth may 
be vested and that the Commonwealth cannot 
confer, or validly consent to the conferral of, State 
jurisdiction on federal courts. The practical effect 
of the decision was that the Federal Court, a 
body that had developed considerable commercial 
expertise, lost almost all of its jurisdiction to deal 
generally with Corporation law matters.

R v Hughes48  established the further proposition 
that a Commonwealth law might not be able 

validly to authorise the conferral by the States of 
functions, including enforcement functions, on a 
Commonwealth authority or officer where:

• a duty was imposed on the Commonwealth 
authority or officer (particularly where the 
rights of an individual might be adversely 
affected), and 

• the authorisation could not be supported 
by a constitutional head of Commonwealth 
legislative power.

These decisions undermined the effectiveness of 
the cooperative framework for the regulation of 
corporations. Faced with this obstacle, the States 
eventually decided to refer the relevant legislative 
powers to the Australian Parliament, which enabled 
the Commonwealth to make laws about those 
issues. This is the source of the current model for 
the national regulatory scheme for corporations, 
which has been discussed at 3.2.5. 

Other than a reference of State legislative power 
to the Australian Parliament, the only other way to 
deal with the Re Wakim and R v Hughes problems is 
a referendum to change the Constitution.

Section 128 of the Constitution sets out the 
manner in which the Constitution may be 
amended. Under that provision, an amendment to 
the Constitution must be:

• passed by an absolute majority of both Houses 
of the  Australian Parliament, or by one House 
twice, and

• at a referendum, passed by a majority of the 
people as a whole, and by a majority of the 
people in a majority of the states.

This process has been invoked 44 times, with 
only eight proposals succeeding at referendum. 
Clearly, achieving amendment of the Australian 
Constitution is no easy matter. However, that does 
not mean that a serious attempt to amend the 
Constitution to get around the problems caused 
by the Re Wakim and R v Hughes decisions should 
not be made. 
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The actual amendment to the Australian 
Constitution would be straightforward. It would 
not grant the Commonwealth more power 
nor transfer power from the States to the 
Commonwealth. It would merely ensure that the 
Constitution enables the Commonwealth and the 
States to work cooperatively with the legislative 
powers that they already possess. It need only fix 
the defect identified by the High Court in order to 
facilitate federal State cooperation. The amendment 
would entrench two legal propositions:

• the States may consent to federal courts 
determining matters arising under their law, and

• the States may consent to federal agencies 
administering their law.

A proposal of this kind has had the support of 
governments across Australia for several years. 
In 2002 the Standing Committee of Attorneys-
General agreed that the Commonwealth 
and States would develop a proposal for a 
constitutional amendment to resolve the problem. 
This has yet to emerge. Despite this, the issue 
remains on the agenda due to the inconvenience 
and extra cost caused by the limitation. 

There has been business support for such a 
referendum. In its twelve point plan entitled 
Reshaping Australia’s Federation released in 
November 2006, the Business Council of Australia 
listed as one of its action points:

ACTION 8 The Commonwealth and state 
governments should work together to 
initiate and support an amendment to 
the Constitution to include an express 
provision that the states may choose to 
allow Commonwealth courts to determine 
matters under state laws and to allow 
Commonwealth agencies to administer state 
laws.49 

The proposal has also gained the unanimous, cross-
party support of the House of Representatives 
Standing Committee on Legal and Constitutional 
Affairs. 50  

3.5	 CoNCluSIoN	

There are numerous examples of cooperative 
models which have been used by the 
Commonwealth and States to achieve a national 
approach to the regulation of areas of joint 
concern. This Chapter has concentrated on 
those schemes which provide guidance as to the 
development of an appropriate model for achieving 
a cooperative industrial relations scheme.  Where 
nationally consistent regulation is desirable, the 
options available to the jurisdictions range from 
mirror legislation (such as in the consumer 
protection model described at 3.2.9), through 
uniform legislation (such as in the Corporations 
Law scheme described at 3.2.4), and ultimately 
by way of referral of power, whether by way of 
a referral of specific subject matter (as in the 
Victorian industrial relations referral described 
at 3.3.4) or a text based referral (like the anti 
terror laws described at 3.3.5).  Although current 
constitutional limitations may suggest referral is 
a ‘neater’ way of achieving true uniformity, the 
possibility of amending the Australian Constitution 
to do away with the difficulties of presented by the 
High Court decisions in Re Wakim and R v Hughes 
should be kept in consideration. 

The range of existing Ministerial Councils and 
the varying ways in which they are established 
and operate indicate that there is real capacity 
to create a governance scheme which will ensure 
that all Australian governments, State, Territory 
and national, have the capacity to contribute and 
participate in the establishment and maintenance 
of a new national industrial relations system. The 
examples of the approaches that have been put in 
place to deal with a variety of issues of national 
concern, from corporations law to consumer 
protection, demonstrate the variety of models 
from which to choose when considering the 
approach that would work best for industrial 
relations. 
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4.1	 INTRoDuCTIoN

In the twenty-first century, many countries are 
looking at how best to regulate labour relations 
to respond to changing demands, growth in 
technology and the global economy. 

In this Chapter, several nations that have similar 
federal structures to Australia have been selected 
for closer examination.1 Like Australia, the selected 
nations have long industrial relations traditions 
which have evolved over the last century in a post 
war environment. 

The United States, Canada and Germany are 
industrialised western nations like Australia with 
market economies that share high standards of 
living. The United States and Canada are also, like 
Australia, geographically large countries which 
have populations spread throughout the expanse 
of their respective territories.  Although Germany 
has a comparatively smaller territorial size, it has a 
large population with significant social and cultural 
variation between its regions. Regional variation 
is another common thread among the nations 
selected for examination. 

The selected nations also have substantial 
differences in their industrial relations systems. 
These differences reflect the unique social, cultural, 
historical and political experiences of each country, 
and provide important points of contrast with 
Australia. These industrial relations frameworks are 
examined below.

4.2	 uNITED	STATES	of	AmERICA

The Government plays a major role in the United 
States industrial relations system as it establishes 
the legal environment for industrial relations.  
While it has no direct involvement in the terms 
and conditions negotiated through collective 
bargaining, it exerts influence by defining the 
capacity of the organisations involved. That is, 

the law regulates the manner in which organised 
labour and management relate to each other. 

In the United States, the industrial relations legal 
system is characterised by:

• employee choice for union representation,

• majoritarianism (meaning that typically the 
choice of union or no union is based on 
a majority of employees in the designated 
bargaining unit),

• decentralisation of bargaining units,

• exclusive representation,

• bargaining power as the main criterion 
for establishing terms and conditions of 
employment under collective bargaining, 

• written, legally enforceable agreements, and

• administration by agency experts in industrial 
relations.2 

Industrial relations in the United States is regulated 
by a national system which differentiates between 
the private sector and the public sector. United 
States’ labour law is based on the National Labor 
Relations Act (NLRA) established in 1935 while 
collective bargaining in railways and airlines is 
covered by a separate federal statute called the 
Railway Labor Act. 

Private sector bargaining is mainly governed by 
federal law, and is administered by a body called 
the National Labor Relations Board (NLRB) 
which represents all industries except agriculture, 
railroads and airlines. The NLRB is an independent 
agency of the United States Government which 
is responsible for conducting elections for labour 
union representation and for investigating and 
remedying unfair labour practices. Orders issued 
by the NLRB are not self-enforcing – enforcement 
must be obtained through the federal courts of 
appeal.3 

Most public sector law in the United States is 
based on State labour law. Hence, federal, State and 
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local public sector employees are excluded from 
coverage under the National Labor Relations Act. 
Individual States regulate collective bargaining for 
their public sector employees with separate legal 
regulations governing each sector. 

In the private sector, all levels of government play 
a very limited role in the collective bargaining 
process.  Although it requires ‘good faith’ bargaining 
efforts, the statutes and government have little 
influence in directly determining the terms and 
conditions of employment for employees. The 
direct regulation of terms and conditions of 
employment is limited to the areas of employment 
discrimination, worker safety, unemployment 
compensation, minimum wages and maximum 
hours, and retirement.

Terms and conditions of employment are 
determined mostly at the workplace level. 
According to the US Department of Labor’s 
statistics on union membership, only 12 per cent 
of the workforce was unionised in 2006, a figure 
attributed largely to a relatively high unionisation 
rate in the public sector.4  In the non-union sector, 
employers determine pay and conditions of work 
through management prerogative, job evaluation 
and individual performance evaluation systems.5

4.3	 CANADA

The industrial relations system in Canada 
incorporates employment, union and public policy 
that originated in England and the United States 
of America but has developed to form its own 
distinct structure.6 Rather than distinguishing 
between the private and public sectors as in the 
US, Canadian industrial relations law differentiates 
by the nature of the industry. Canada’s federal 
system of government is one of the most 
decentralised in the developed world, with most 
employment matters under the authority of the 
ten provinces. 

The federal authority, administered by the 
Canada Industrial Relations Board, covers less 
than 10 per cent of Canadian workers. It limits 
itself to regulation of the federal civil service and 
employment within national industries such as 
inter-provincial transport. The majority of industrial 
relations laws in Canada are instead administered 
by various provincial labour relations boards.7  

Canada is a federation with a parliamentary 
government. The ten provinces hold substantial 
powers including the primary authority to regulate 
industrial relations. The provinces have not only 
resisted any efforts to expand federal powers 
but have gradually gained greater powers at the 
expense of the federal authorities. This growth 
is largely attributable to the structure of the 
Canadian Constitution and its interpretation over 
the last century.

Each province and the federal government has at 
least one Act covering employment relations and 
employment standards in the industries under its 
jurisdiction. The federal government has established 
minimum standards for federally regulated 
employment which cover:

• general holidays, 

• annual vacations, 

• hours of work,

• unjust dismissals, 

• minimum wage, 

• layoff procedures, and 

• severance pay.8 

In the private sector, industrial disputes are an 
integral part of the bargaining process, with little 
direct influence from the State in determining 
terms and conditions of employment for 
employees. Collective bargaining agreements are 
set at the unit level and are generally enforced 
through binding arbitration, usually without court 
review of the decision.9 
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The decentralised Canadian system allows for 
cultural and historic differences between provinces 
to be taken into account. The politics of each 
province are distinct, especially in French speaking 
Quebec, reflecting regional differences in Canada.10  
National companies must comply with different 
labour and employment laws depending on the 
location of their employees, and unions must be 
sensitive to local differences in law when they 
organise, bargain and strike.

The public sector is regulated separately at 
the federal level and by all ten provinces for 
government employees, such as teachers and 
hospital workers.

4.4	 gERmANy

The German model of federalism is based on a 
cooperative or ‘corporatist’ approach to industrial 
modernisation, which involves a partnership 
between the State, business and trade unions 
in developing and implementing policies.11 The 
contributions of business, labour and the State 
were crucial for its success. These contributions 
occur within a ‘corporatist’ institutional framework. 

Among the most significant contributions of 
the corporatist State has been to support the 
collective organisation of interest groups such as 
business and labour. The strength of corporatism 
in Germany has been attributed to cultural 
traditions and strong federal institutions, which 
in turn contribute to a tradition of ‘constructive 
compromise’ within the political system.12  The 
corporatist approach also extends into the 
industrial relations system in Germany.

The origins of the German cooperative systems 
lie in its post war reconstruction and its efforts to 
divest power and influence from large companies 
that provided support for the Nazi regime. At the 
same time, trade unions sought equal status with 
companies. The idea was to restructure industry 

along more democratic lines so that there would 
be less opportunity for corporate power to serve 
political ends.13  

Industrial rights and cooperation have been 
legislated in federal laws governing industrial 
relations, which are underpinned by the German 
constitution, the ‘Basic Law’ adopted in 1949. The 
Basic Law guarantees some basic rights including 
freedom of association, free choice of occupation 
and prohibition of forced labour. It also establishes 
the principle of equal treatment and obliges the 
State to support the effective realisation of gender 
equality.14 

The Basic Law gives the States (the Länder) the 
right to legislate except on matters for which 
the federal government has exclusive legislative 
powers. The Basic Law grants concurrent legislative 
power on civil law, the law of association and 
labour law, among others, to the federal and State 
governments. The States can legislate to the extent 
that the federal government has not made laws in 
these areas. In practice, civil law, law of association, 
and labour laws are governed by federal legislation, 
although their operation often takes place at the 
local or State level.15  The broad range of powers 
of the federal government is balanced by the States 
having constitutional responsibility for applying and 
administering a large portion of the laws.16 

The main sources of labour law are federal 
legislation, collective agreements, works 
agreements and case law. Minimum labour 
standards on various issues are established 
in separate Acts that are supplemented by 
government ordinances.17 

Interpretation of labour legislation and regulation 
of industrial relations is administered through the 
system of labour courts. There are three levels of 
labour courts – at the local, State and federal levels. 
Disputes first go to the local Labour Court, and 
appeals would go to the States and then the federal 
Labour Court.18 
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The Ministries of Labour of the individual States 
are the highest labour authorities at State level. The 
concurrent legislative powers under the Basic Law 
mean that there is very little labour legislation at 
individual State level and the States are authorised 
to issue orders only in a few particular areas. 
Apart from upholding the State’s policies relating 
to working life, occupational health and safety 
regulation is their main responsibility, for which 
States are the highest authority.19 

The labour inspectorates are responsible for the 
implementation of protection against technical 
hazards at work, the enforcement of regulations 
on workplaces, restrictions on working hours, 
maternity protection and youth employment 
protection, and in some States also for certain 
aspects of environmental protection.20 

Germany’s industrial relations system places an 
emphasis on cooperation between workers’ 
and employers’ groups especially in relation to 
collective bargaining, which is the central industrial 
relations instrument used for the German 
workforce. Over 80 per cent of employees are 
covered by collective bargaining between unions 
and employers’ associations at the sectoral level.21 

There are few regulations on collective bargaining. 
The main objective has been to strengthen the 
negotiating privileges of trade unions and employer 
associations and to establish collective agreements 
as binding.22  The Collective Bargaining Act 1949 and 
the Works Constitution Act 1952 govern collective 
bargaining and the dual system.

The States set the general working conditions, 
though not how much workers are paid. There 
is no explicit wage coordination at the national 
level.  Wages and other employment conditions, 
such as vacation and working hours, are left to 
collective bargaining.  Wage bargaining coordination 
is only reached by pattern setting. This means that 
agreements reached in industrial sectors in certain 

regions are used as a pattern for the negotiations 
elsewhere. Since the 1990s however, collective 
bargaining has shifted from sectoral level to 
company level bargaining.23

Germany’s governance structure has been 
described as an example of cooperative federalism, 
because there is an interlocked relationship 
between the State governments and the federal 
government.24  The State governments are directly 
involved in the federal government decision making 
processes through direct representation of the 
first ministers and designated cabinet ministers 
in the Bundesrat, the national upper house in 
Germany. The organisation of the Bundesrat means 
that federal policy is actually a product of federal-
State consensus. The Bundesrat is also a crucial 
institution in German federal-State relations since 
it has a veto on federal legislation affecting the 
States.25 

4.5	 INTERNATIoNAl	lESSoNS	lEARNT

This examination of the industrial relations 
frameworks in the United States, Canada and 
Germany has shown the diversity of means for 
the administration of industrial relations law. 
The industrial relations framework established in 
each country is dependent on the local political 
realities and constitutional framework. Equally, 
the particular political context and unique 
constitutional arrangement of Australia make 
it unfeasible to adopt the industrial relations 
framework of another nation. 

Important lessons however can be drawn from 
international industrial relations experiences. 
None of the federal political entities examined 
for this Inquiry rely on a unitary national system 
of industrial relations without the involvement 
of lower level governments. States and regional 
levels of government are participants in the 
devolved regulation and administration of industrial 
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relations law. Regional governance is considered 

an important aspect of each of these distinct 

industrial relations systems, in part because it 

provides a means of recognising and catering to 

local and regional variations within a nation. In 

the case of geographically large nations, regional 

governance is useful because of the impracticality 

of governing from a single location.

The coordinated federal system of governance 

in Canada means that industrial relations is a 

matter largely for individual provinces, with little 

cooperation between the governments. This does 

not lend itself to a national system of industrial 

relations. 

In the United States industrial relations is generally 

governed by national laws. The States only have 

jurisdiction over their public sector employees. 

Federal and State industrial relations and labour 

laws in the United States sit alongside one another. 

There is little interaction or cooperation between 

federal and State jurisdictions. This system of 

industrial relations does not provide a useful 

guide for framing a cooperative national industrial 

relations framework.

The approach taken to industrial relations in 

Germany is an example of how regional variations 

can be accommodated within a national set of 

industrial relations laws. The German industrial 

relations framework functions in the context of 

cooperative federalism, with local level regulation 

and enforcement complementing federal laws. 

However, the operation of the system is regionally 

based. The federal laws devolve decision making 

about employment conditions to the industry, 

regional and workplace levels rather than providing 

prescriptive conditions and standards.  As such, 

the German system has national laws that permit 

considerable discretion and flexibility to lower 

levels of industrial relations governance. 

Much of the content and specifics of employment 
conditions are left to bargaining and negotiation 
between the central players in Germany’s industrial 
relations system. Trade unions, employers’ 
associations, and work councils are the main actors 
responsible for a range of employment conditions. 
The emphasis on cooperation between all players 
in the German system has been successful in 
containing industrial disputes and conflicts. 
Cooperation is intrinsic to the German system and 
has been built into federal laws governing industrial 
relations. This is reflected in the high proportion 
of the German workforce covered by collective 
agreements.

The German system of industrial relations is also 
characterised by a high degree of participation by 
employee and employer representatives in decision 
making about employment conditions. This form 
of cooperation between different parties in the 
industrial relations system has been supported 
by submissions to the Inquiry. In its submission, 
the Centre for Employment and Labour Relations 
Law at the University of Melbourne supported an 
industrial relations system that ‘can encourage and 
facilitate co-operative or collaborative approaches 
to national, sectoral and enterprise-level relations 
between businesses, unions and employees’.26 

The industrial relations system in Germany best 
provides a useful example of how a national 
Australian industrial relations system might 
operate.  As the German approach demonstrates, 
a national industrial relations system does not 
preclude the implementation and enforcement 
of the national law by sub-national governments. 
In addition, like the German industrial relations 
system, national laws in Australia could be 
formulated to create a system that accommodates 
regional and cultural differences, and which 
responds to the regional context through localised 
outcomes and dispute resolution mechanisms.



ENDNoTES

1   Submission 12, Members of the Public Service Association employed 
at the NSW Industrial Relations Commission, p2 proposed that the 
Inquiry should also examine the Swedish model for labour relations. 
The Inquiry has focused mainly, however, on the federal models in this 
Chapter, reasoning that federated nations provide the best comparator 
for Australia. 

2   R Block, ‘Industrial relations in the United States and Canada’, in Global 
Industrial Relations, M Morely, P Gunnigle & D Collings (eds), Routledge, 
London, 2006.

3   E Fox, J Norris, J Truesdale & B Garren, How to Take a Case Before the Nlrb, 
BNA Books, United States, 2000.

4   US Bureau of Labor Statistics, ‘Union affiliation data from the Current 
Population Survey’, updated 2007, http://data.bls.gov/cgi-bin/surveymost?lu.

5   H Katz & H Wheeler, ‘Employment relations in the United States 
of America’, in International and Comparative Employment Relations: 
Globalisation and the developed market economies, G Bamber, R Lansbury & 
N Wailes (eds), Allen & Unwin, Sydney, 2004.

6   M Thompson & D Taras, ‘Employment relations in Canada’, in International 
and Comparative Employment Relations: Globalisation and the developed 
market economies, G Bamber, R Lansbury & N Wailes (eds), Allen & Unwin, 
Sydney, 2004.

7   M Thompson & D Taras, ‘Employment relations in Canada’, in International 
and Comparative Employment Relations: Globalisation and the developed 
market economies, G Bamber, R Lansbury & N Wailes (eds), Allen & Unwin, 
Sydney, 2004.

8   Human Resources and Social Development Canada, ‘Employment 
Standards’, updated 23/10/07, http://www.hrsdc.gc.ca/en/labour/
employment_standards/index.shtml.

9   R Block, ‘Industrial relations in the United States and Canada’, in Global 
Industrial Relations, M Morely, P Gunnigle & D Collings (eds), Routledge, 
London, 2006.

10   M Thompson & D Taras, ‘Employment relations in Canada’, in International 
and Comparative Employment Relations: Globalisation and the developed 
market economies, G Bamber, R Lansbury & N Wailes (eds), Allen & Unwin, 
Sydney, 2004.

11  S Vitols, ‘Globalization and the Transformation of the German Model’, in 
Political Economy and the Changing Global Order (3rd edition), R Stubbs & G 
Underhill (eds), Oxford University Press, Oxford, 2005.

12  S Vitols, ‘Globalization and the Transformation of the German Model’, in 
Political Economy and the Changing Global Order (3rd edition), R Stubbs & G 
Underhill (eds), Oxford University Press, Oxford, 2005.

13   S Deery & D Plowman, ‘Australian Industrial Relations’ (2nd edition), 
McGraw Hill, Sydney, 1985.

14   International Labour Organisation, ‘National Labour Law Profile: Federal 
Republic of Germany’, updated April 2001, http://www.ilo.org/public/
english/dialogue/ifpdial/info/national/ger.htm.

15   International Labour Organisation, ‘National Labour Law Profile: Federal 
Republic of Germany’, updated April 2001, http://www.ilo.org/public/
english/dialogue/ifpdial/info/national/ger.htm.

16   R Watts, Comparing Federal Systems (2nd edition), McGill-Queen’s 
University Press, Montreal, 1999.

17   International Labour Organisation, ‘National Labour Law Profile: Federal 
Republic of Germany’, updated April 2001, http://www.ilo.org/public/
english/dialogue/ifpdial/info/national/ger.htm.

18   S Deery & D Plowman, Australian Industrial Relations (2nd edition), 
McGraw Hill, Sydney, 1985.

19   European Foundation for the Improvement of Living and Working 
Conditions, ‘European Employment and Industrial Relations Glossaries: 
Germany’, updated 31/10/07, http://www.eurofound.europa.eu/emire/
germany.htm.

20   European Foundation for the Improvement of Living and Working 
Conditions, ‘European Employment and Industrial Relations Glossaries: 
Germany’, updated 31/10/07, http://www.eurofound.europa.eu/emire/
germany.htm.

21   S Vitols, ‘Globalization and the Transformation of the German Model’, in 
Political Economy and the Changing Global Order (3rd edition), R Stubbs & G 
Underhill (eds), Oxford University Press, Oxford, 2005.

22   European Foundation for the Improvement of Living and Working 
Conditions, ‘European Industrial Relations Observatory: Germany 
– Industrial Relations Profile’, updated 18 May 2007, http://www.eurofund.
europa.eu/eiro/country/Germany.htm.

23   European Foundation for the Improvement of Living and Working 
Conditions, ‘European Industrial Relations Observatory: Germany 
– Industrial Relations Profile’.

24   R Watts, Comparing Federal Systems (2nd edition), McGill-Queen’s 
University Press, Montreal, 1999.   

25   R Watts, Comparing Federal Systems (2nd edition), McGill-Queen’s 
University Press, Montreal, 1999.

26  Submission 32, Centre for Employment and Labour Relations Law, p4.

60



61

5.1	 INTRoDuCTIoN	 62

5.2	 SouRCES	 62

5.3	 THE	PRINCIPlES	 �0

5.3.1 Fair 70

5.3.2 Efficient 72

5.3.3 Universally accessible 74

5.3.4 Adaptive 75

5.3.5 Cooperative 76

5.4	 How	DoES	THE	CuRRENT	STRuCTuRE	fARE?	 ��

ENDNoTES	 �0

 

Chapter 5 – Principles for a new 
structure for Australia



62

5.1	 INTRoDuCTIoN

The terms of reference for this Inquiry require it 
to identify the principles that should underpin a 
national industrial relations structure operating 
within a framework of cooperative federalism. 
Identifying the kinds of values and aspirations that 
should underpin a national structure has assisted 
the Inquiry to develop its optimum model. 

The Inquiry sought to identify principles that 
meet the diverse needs of those who participate 
in and are affected by the industrial relations 
system, including employers and employees, 
tribunal members, governments, employer and 
associations and unions, special interest groups and 
the wider community.  It did so with the benefit 
of the submissions received in response to the 
Issues Paper, as well as the input received through 
consultation with many people and organisations. 
A full list of written submissions is at Appendix 1, 
and a full list of meetings and consultations is at 
Appendix 2. 

The interest generated by this Inquiry 
demonstrates the high level of concern that there 
should be some way to address the inherent 
problems with the current structure of industrial 
relations regulation. However, despite evidence 
of convergence on the need for ‘something to be 
done about industrial relations’ to ensure that it 
is more appropriately regulated, there are strongly 
diverging views on what might be the content of a 
new national industrial relations model. 

The Inquiry did not aim to provide principles 
on matters such as unfair dismissal, collective 
bargaining or AWAs. Rather the focus was to 
identify principles that provide guidance as 
to the design and structure of a new model 
for regulating industrial relations based upon 
cooperation between the States, Territories and 
Commonwealth. Viewed in this context there was 

a high level of agreement on the principles that 
should underpin such a model. It is noted however 
that a number of the submissions interrelated the 
underpinning principles with issues that would 
form the content of a future industrial relations 
structure, and their comments are reported as 
such. 

The consultative process has affirmed that any 
principles must:

• meet the challenges of twenty-first century 
Australia by enabling Australia to compete 
in the global economy in terms of boosting 
productivity, workforce participation and skills 
development, 

• meet Australia’s international treaty obligations 
to treat employers and workers with dignity, 
respect and fairness and to provide decent 
work, 

• balance the interests of workers and employers, 
and 

• enable a genuine partnership between the 
Commonwealth and the States and Territories.

5.2	 SouRCES

The Inquiry undertook a search of the work that 
had already been undertaken by organisations 
that have considered principles that should govern 
industrial relations and working arrangements. The 
Inquiry drew upon a range of sources at both the 
domestic and international levels, including:

• United Nations covenants, 

• International Labour Organisation (ILO) 
Declaration on Fundamental Principles and Rights 
at Work and its Follow-up (1998), 

• National Reform Agenda adopted by the 
Council of Australian Governments,
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• Charter of Employment Rights developed by the 
Australian Institute of Employment Rights, 

• UK Institute of Employment Rights Council of 
Europe’s Social Charter, and

• European Union instruments including the 
Charter of Fundamental Rights of the European 
Union and the Employment Guidelines 2005-2008.

In addition, the Inquiry examined: 

• Business Council of Australia Policy that Counts: 
Reform Standards for the 2007 Federal Election 
and Workplace Relations Action Plan for Future 
Prosperity (2005), 

• Australian Council of Trade Unions Industrial 
Relations Legislation Policy (2006), 

• Australian Chamber of Commerce and Industry 
Modern Workplace: Modern Future 2002-2010, 

• Productivity Commission Roundtable Productive 
Reform in a Federal System (2005), 

• Australian Industry Group Making the Federation 
Work Better report (2005) and Making the 
Australian Economy Work Better - Workplace 
Relations (2005), 

• Australian Catholic Council for Employment 
Rights working paper, Workplace Relations;  
A Catholic Perspective (2007), and

• the paper prepared for the Queensland 
Government by Professor Peetz and   
Dr Mourell Towards a cooperative national 
industrial relations system (2004).

The Inquiry considered the central tenets of the 
ILO as expressed in the Declaration on Fundamental 
Principles and Rights at Work and promoted through 
its decent work agenda. The ILO concept of 
decent work recognises that work is not just 
an employment contract, but a vital source of 
personal dignity and self worth as well as individual, 
family and community stability. It accepts that work 
is an important arena where human rights can be 

achieved and fulfilled: 

Decent work sums up the aspirations of 
people in their working lives.  It involves 
opportunities for work that is productive 
and delivers a fair income, security in 
the workplace and social protections for 
families, better prospects for personal 
development and social integration, freedom 
for people to express their concerns, 
organize and participate in the decisions that 
affect their lives and equality of opportunity 
and treatment for all women and men. 1

The Declaration on Fundamental Principles and 
Rights at Work establishes a set of core labour 
standards central to the concept of decent work. 
The Declaration was adopted by the ILO in 1998. 
It commits member states to the principles and 
rights in the following four areas (even if they have 
not ratified the relevant conventions): 

• freedom of association and recognition of the 
right to collective bargaining, 

• elimination of forced or compulsory labour, 

• abolition of child labour, and 

• elimination of discrimination in employment 
and occupation.

The Australian Charter of Employment Rights 
was developed by the Australian Institute of 
Employment Rights (AIER) and released in 
October 2007. The Charter is a statement of the 
reciprocal rights of workers and employers in 
Australian workplaces. In its submission to the 
Inquiry the AEIR suggests the use of the Charter as 
a mechanism to assist the Commonwealth, States 
and other interested parties to reach agreement 
on the foundational elements of a national 
industrial relations structure.2 

The AIER operates on the premise that core 
employment rights and productivity and efficiency 
are not mutually exclusive but are in fact 
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complementary. The AIER undertook a significantly 
broad consultation process to develop the Charter 
with both industrial relations stakeholders and 
the wider community to ensure its relevance and 
universality for all participants in the country’s 
system of industrial relations law and practice.

As with this Inquiry, the Charter finds three broad 
sources of rights. The first are rights embodied 
in international instruments which Australia has 
adopted and which as a matter of international law 

is bound to comply with. Secondly, the Charter is 
based on rights that are uniquely Australian values 
that have shaped the foundations and contours of 
Australian society and underpin the constitutional 
and institutional history and framework of labour 
relations law and practice in this country. Lastly, 
the Charter is premised on rights which reflect 
the true, current and evolving nature of modern 
working relationships and which are recognised by 
contemporary common law.3

An Australian Charter of Employment Rights
The ten rights identified in the Charter are:

1		 Good	Faith	Performance	

Every worker and their employer have the 
right to have the terms of employment they 
have agreed to, performed by them in good 
faith. They have an obligation to cooperate and 
ensure a “fair go all round”.

2		 Dignity	At	Work	

Recognising that labour is not a mere 
commodity, workers and employers have the 
right to be accorded dignity at work including: 

– being treated with respect 

– recognised and valued for the work, managerial 
or business functions they perform 

– provided with opportunities for skill 
enhancement and career progression 

– protected from bullying, harassment and 
unwarranted surveillance 

3		 Freedom	From	Discrimination	

Workers and employers have the right to 
enjoy a workplace free of discrimination or 
harassment based on: 

– race, colour, descent, national, social or ethnic 
origin 

– sex, gender identity or sexual orientation 

– age 

– physical or mental disability 

– marital status 

– family or carer responsibilities 

– pregnancy, potential pregnancy or breastfeeding 

– religion or religious belief 

– political opinion 

– irrelevant criminal record 

– union membership or participation in union 
activities 

– membership of an employer or employee 
organization or participation in the activities of 
such a body 

– personal association with someone possessing 
one or more of these attributes 

– and free of sexual harassment. 

4		 A	Safe	and	Healthy	Workplace	

Every worker has the right to a safe and healthy 
working environment. 

Every employer has the right to expect that 
workers will cooperate and assist. 
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5		 Workplace	Democracy	

Employers have the right to responsibly manage 
their business. 

Workers have the right to express their views 
and have those views duly considered in good 
faith. 

Workers have the right to participate in the 
making of decisions which will have significant 
implications for themselves or their workplace.

6		 Union	Membership	and	Representation	

Workers have the right to form and join a trade 
union for the protection of their occupational, 
social and economic interests. 

Workers have the right to require their unions 
to perform and observe its rules, and to have 
the activities of their union conducted free from 
employer and governmental interference. 

Every worker has the right to be represented by 
their union in the workplace. 

7		 Protection	from	Unfair	Dismissal	

Subject to exceptions consistent with ILO 
standards, every worker has the right not to be 
dismissed unless there is a valid reason related 
to the worker’s performance or conduct or the 
operational requirements of enterprise affecting 
that worker. 

8		 Fair	Minimum	Standards	

Every worker is entitled to the protection of 
minimum standards, established by an impartial, 
tripartite tribunal independent from government, 
which provide for a minimum wage and just 
conditions of work including safe and family 
friendly working hours.

9		 Fairness	and	Balance	in	Industrial		
	 Bargaining	

Workers have the right to bargain collectively 
through the representative of their choosing. 

Workers, workers representatives and 
employers have the obligation to bargain in good 
faith.

Subject to compliance with their obligation to 
bargain in good faith, workers have the right to 
take industrial action and employers have the 
right to respond. 

Conciliation and arbitration is available where 
there is no reasonable prospect of agreement 
being reached and the public interest so requires. 

Employers and workers may make individual 
agreements that do not reduce minimum 
standards and that do not undermine the 
capacity of workers and employers to bargain 
collectively or the collective agreements made 
by them. 

10	Effective	Dispute	Resolution	

Workers and employers have the right and the 
obligation to participate in dispute resolution 
processes in good faith and where appropriate 
to access an independent tribunal to agitate a 
grievance or enforce a remedy. 

The right to an effective remedy for workers 
includes the power for workers’ representatives 
to visit and inspect workplaces, obtain relevant 
information and provide representation. 



Professor Andrew Stewart of Flinders University 
directed the Inquiry to two additional sources in 
considering the principles that should underpin a 
new national framework. The first is the ‘Checklist 
for assessing regulatory quality’, prepared by the 
Office of Regulation Review.4 The Office, which 
is part of the federal Productivity Commission, 
suggests that laws that ‘conform to best practice 
design standards’ can be characterised by seven 
principles or features.  These are set out in the 
accompanying box. 

Minimum	necessary	to	achieve	objectives

• Overall benefits to the community justify 
costs

•  Kept simple to avoid unnecessary 
restrictions

•  Targeted at the problem to achieve the 
objectives

•  Not imposing an unnecessary burden on 
those affected

•  Does not restrict competition, unless 
demonstrated net benefit

Not	unduly	prescriptive

•  Performance and outcomes focused

•  General rather than overly specific

Accessible,	transparent	and	accountable

•  Readily available to the public

•  Easy to understand

•  Fairly and consistently enforced

•  Flexible enough to deal with special 
circumstances

•  Open to appeal and review

The Productivity Commission’s checklist for assessing 
regulatory quality

Integrated	and	consistent	with	other	
laws

•  Addresses a problem not addressed by 
other regulations

•  Recognises existing regulations and 
international obligations

Communicated	effectively

•  Written in ‘plain language’

•  Clear and concise

Mindful	of	the	compliance	burden	
imposed

•  Proportionate to the problem

•  Set at a level that avoids unnecessary costs

Enforceable

•  Provides the minimum incentives needed 
for reasonable compliance

•  Able to be monitored and policed 
effectively
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The second additional source referred to by 
Professor Stewart was the work undertaken in 
Canada by a team led by Professor Harry Arthurs.5  
Professor Arthurs prepared a report for the 
Canadian Government in 2006, entitled Fairness at 
Work: Federal Labour Standards for the 21st Century. 
That report identified a set of 12 principles by 
reference to which labour standards should 
be framed and judged, which are set out in the 
accompanying box. 

Principle	3:	Flexicurity

Labour standards should be coordinated 
with income security and other adjustment 
policies to provide protection to workers 
whose jobs are threatened by changing labour 
market conditions, employer strategies or job 
requirements. Labour standards, along with 
other legislation, should provide a framework for 
avoiding job losses, if possible; for planning and 
funding worker transitions to new jobs; and for 
reducing the impact of job losses on workers.

Principle	4:		The	level	playing	field

Labour standards should ensure that 
competition is not based on differential 
interpretation or application of the decency 
principle.  While variability in labour conditions 
among competing firms is to be expected, it 
should reflect the circumstances prevailing 
in particular labour markets or sectors of 
the economy and genuine differences in firm 
strategy, not degrees of compliance with 
statutory labour standards.

Fairness at Work: Federal Labour Standards for 
the 21st Century

Principle	1:	Decency	at	work

Labour standards should ensure that no 
matter how limited his or her bargaining 
power, no worker in the federal jurisdiction 
is offered, accepts or works under conditions 
that Canadians would not regard as ‘decent.’ 
No worker should therefore receive a wage 
that is insufficient to live on; be deprived of 
the payment of wages or benefits to which 
they are entitled; be subject to coercion, 
discrimination, indignity or unwarranted danger 
in the workplace; or be required to work so 
many hours that he or she is effectively denied a 
personal or civic life.

Principle	2:		The	market	economy

Labour standards ought – so far as possible 
– to advance the decency principle in ways that 
allow workers to contribute to, and benefit 
from, the success of Canada’s market economy. 
Because successful enterprises are better able 
to treat workers decently, labour standards 
should support and, if possible enhance, the 
competitiveness and adaptability of enterprises.

6�
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Principle	5:		The	workplace	bargain

Labour standards should respect the right of 
employers and workers (or their collective 
representatives) to negotiate the terms of their 
relationship, provided that the negotiations are 
authentic and the resulting employment bargain 
is clear, respects the basic decency principle and 
conforms to law. They should also ensure that 
workers and employers enjoy the fruits of their 
bargain.

Principle	6:	Inclusion	and	integration

The decency principle requires that labour 
standards be inclusive, in the sense that 
all workers should enjoy in the workplace 
the full benefits accorded them by human 
rights legislation. The inclusion principle, in 
turn, requires that all workers enjoy like 
opportunities to integrate their working lives 
with their personal, family, cultural and civic lives 
in a balanced fashion.

Principle	7:	Respect	for	international	
obligations

Labour standards and their administration 
should respect and reinforce Canada’s 
obligations under international agreements and 
conventions. 

Principle	8:	Effective	and	efficient	use	of	
public	resources	

Labour standards should be designed and 
administered with a view to achieving the 
highest possible levels of compliance consistent 
with the efficient use of public resources and 
the achievement of multiple public policies.

Principle	9:	High	levels	of	compliance

Labour standards ultimately succeed or fail on 
the issue of compliance.  Widespread non-
compliance destroys the rights of workers, 

destabilizes the labour market, creates 
disincentives for law-abiding employers who 
are undercut by law-breaking competitors, and 
weakens public respect for the law.

Principle	10:	Regulated	flexibility

Labour standards that do not respond to the 
realities of employment in diverse circumstances 
are unlikely to attract the willing compliance 
of employers and, sometimes, of workers or to 
serve their mutual interests in the success of the 
enterprise. Labour standards legislation should 
therefore permit some degree of flexibility in the 
initial establishment or subsequent adjustment 
of standards, so long as employers do not gain 
advantages that contravene the level playing 
field principle, workers are not deprived of the 
protection of the decency principle and both 
sides continue to enjoy the benefits of their 
bargain.

Principle	11:	Clarity

Labour standards should be clearly stated, and 
workers and employers should have easy access 
to accurate and understandable information 
concerning their rights and responsibilities.

Principle	12:	Circumspection

Labour standards should be designed and 
implemented so as to avoid unintended harm 
to workers, who are the intended beneficiaries 
of the legislation, and to avoid unnecessary 
costs and inconvenience for employers who are 
intended to be regulated by it.  Where standards 
seek to alter established practices, expectations 
or cost structures in a significant way, it may 
sometimes be appropriate to introduce changes 
gradually so as to permit necessary adjustments 
in management and personnel practices, and to 
minimize negative impacts on firms and workers.
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The	National	Reform	Agenda

Australia will not meet its challenges if reform 
occurs in an ad hoc or piecemeal way. This has 
been recognised by the Commonwealth, State 
and Territory governments which have sought 
to develop a coherent national plan for systemic 
reform – the National Reform Agenda – to meet 
Australia’s national priorities.

In February 2006 the Council of Australian 
Governments (COAG) agreed on a National 
Reform Agenda to help underpin Australia’s future 
prosperity.  The National Reform Agenda is aimed 
at further raising living standards and improving 
services by lifting the nation’s productivity and 
workforce participation over the next decade.

The agenda seeks to:

• enhance the capability and contribution of the 
Australian people – the nation’s human capital 
(with a focus on improved health, education, 
and support for work outcomes needed to 
enhance participation and productivity),

• continue competition reforms to make our 
markets work more efficiently (with a focus 
on further reform and initiatives in transport, 
energy, infrastructure regulation and planning 

and climate change technological innovation and 

adaptation), and 

• reduce the regulatory burden on Australian 

business.

Business	Council	of	Australia	

In its report Policy that Counts: Reform Standards 

for the 2007 Federal Election the Business Council 

of Australia (BCA) has set as a goal that Australia 

move into the top five band of the world’s highest 

living standards by 2012. In its report, the BCA 

cites workplace reform by both major political 

parties over the past 20 years as fundamental to 

jobs growth, productivity and increased prosperity 

across the community. 

The BCA report states many of the challenges 
and opportunities faced by Australia require 
better cooperation and coordination between 
the Commonwealth and State governments. 
Duplication, overlap and inconsistencies are 
creating too many barriers for large and small 
businesses.

In particular, the BCA states Australia needs:

• a genuine common market and consistency in 
core business regulation,

• intergovernmental systems and processes 
to be strengthened so that business and the 
community are confident that future challenges 
and opportunities are dealt with efficiently and 
effectively, and

• a new, long term approach to Commonwealth-
State relations that commits each level of 
government to a clear set of accountabilities 
and responsibilities. 

Australian	Council	of	Trade	Unions

The Australian Council of Trade Unions (ACTU) 
is Australia’s peak trade union organisation, 
representing about two million workers. It has 
developed principles for the twenty first century 
workplace that: 

• apply consistently across the labour market to 
employers, employees and contractors,

• apply rights and entitlements without 
discrimination,

• are underpinned by decent minimum standards 
in awards or legislation and adjusted to take 
into account community/industry standards,

• are underpinned by collective bargaining in 
good faith and with democratic values,

• has a tribunal independent of government,

• give the right to union membership and 
representation, with a statutory right for unions 
to represent members in collective bargaining,
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• provide protection for workers from arbitrary 
or capricious decision making,

• ensure safe, secure and healthy workplaces, and

• provide statutory rights to protect delegates in 
the workplace.

5.3	 THE	PRINCIPlES

The Issues Paper proposed five key principles to 
underpin a national industrial relations structure 
operating within a framework of cooperative 
federalism. The views expressed in the submissions, 
by everyone from employer associations to unions, 
strongly supported the retention of these five 
principles (subject to some further refinement). 
The principles have also been tested against the 
sources set out above, including the national 
reform agenda set by the Council of Australian 
Governments, business and union priorities, 
international conventions and pertinent domestic 
publications. 

Taking into account the analysis of the sources 
referred to above and the consultations and 
submissions, the structure should be:

5.3.1	 Fair	

(just, balanced, equitable, ethical, non-discriminatory, 
impartial, transparent, reasonable, in the public interest)

This principle attracted the most comment in the 
feedback received by the Inquiry. 

The concept of a right to fair treatment lies at 
the heart of most attempts to grapple with the 
essential elements of an industrial relations system, 
be they international human rights and labour 
rights instruments or the Charter of Employment 
Rights developed by the Australian Institute of 
Employment Rights. In Australia, the ethos of a 
‘fair go’ is inherent in our expectations of what 
an industrial relations system should deliver. Both 
unions and the business community recognise 

the need for fairness and a stable safety net of 
minimum rights and conditions for workers, 
coupled with flexibility for both workers and 
employers to meet the needs of modern and 
diverse workplaces.

International instruments, including the United 
Nations Universal Declaration of Human Rights, 
the International Covenant on Economic, Social and 
Cultural Rights, the International Covenant on Civil 
and Political Rights and the International Labour 
Organisation Declaration on Fundamental Principles 
and Rights at Work, emphasise the human rights 
associated with employment and the workplace 
and recognise the crucial role work plays in 
realising personal fulfilment and community 
stability. These instruments are concerned with 
the rights to personal dignity, respect and fair 
treatment at work, non-discrimination, a decent 
standard of living, decent remuneration and 
working conditions, equal pay for equal work, safe 
and healthy working conditions, as well as freedom 
of association.

There was support in some submissions for taking 
inspiration from international law standards. For 
example the Centre for Employment and Labour 
Relations Law at the University of Melbourne 
stated that setting a floor of minimum standards 
for those engaged in work provides an opportunity 
for Australia to give effect to such conventions.  
It also went further in stating that Australia should 
give further effect to other key United Nations 
instruments, including the Convention on the 
Elimination of All Forms of Discrimination against 
Women and the International Convention on the 
Elimination of All Forms of Racial Discrimination.6

On the other hand, others like Australian Business 
Industrial (ABI) opposed the introduction of 
international treaty obligations into domestic 
law without consultation with the business 
community.7 Nevertheless,  ABI did support the 
‘development of a workplace relations system that 
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facilitates the development of workplaces that are 
productive, cooperative, safe, flexible, responsive, 
tolerant and collaborative’.8

Most submissions supported a fair and stable 
safety net of legislated minimum entitlements for 
all workers and identified the ‘Fair’ principle as a 
meaningful guide for achieving this. On the other 
hand, not surprisingly, there are many different 
conceptions of what might be comprehended by 
the term ‘fair’. 

For example, the NSW Teachers Federation argued 
that ‘the principles underpinning a fair national 
industrial relations system should guarantee, not 
displace, rights of unions and their members and 
ensure actual, rather than minimum, wages and 
working conditions are preserved in industrial 
awards and agreements’.9 

Unions NSW noted that ‘notions of fairness 
can receive wide interpretations both between 
governments and within the community at large’. 10  

The Australian Industry Group (AiG) also stated 
that fairness has many different aspects.  AiG 
agreed that minimum wages and conditions need 
to be fair, but at the same time said that fairness 
requires consideration of those employees who 
risk losing their jobs if companies fail to survive in 
a fiercely competitive global market.11

The Catholic Commission for Employment 
Relations (CCER) addressed all the principles, but 
particularly the principle of fairness, through the 
prism of the principles of Catholic Social Teaching, 
which: 

uphold and affirm the innate and inviolable 
dignity of the human person. CCER believes 
that the application of these ideals and 
principles to particular social, economic 
and political realities can construct a more 
humane social order that promotes justice, 
peace and the common good. 12

CCER noted that Catholic Social Teaching holds 
that the promotion of human dignity is contingent 
upon the fulfilment of basic rights at work, 
including: 

• the right to a just wage,

• the right to fair and safe working conditions,

• the right to security of employment and fair 
treatment at work, and

• the right to participate in unions. 13

The CCER argued that these should not just be 
seen as ‘Catholic concerns’, but ‘also constitute 
minimum community standards for a fair and 
civilised society’. This view was affirmed by 
reference to the Universal Declaration of Human 
Rights and the ILO’s decent work agenda.14

Some submissions noted the range of meanings 
that can be assigned to fairness, and argued 
that the needs of particular groups of workers, 
particularly those at a disadvantage in the labour 
market, need to be taken into account so that 
fairness is available to all. Many submissions from 
those representing vulnerable employment groups 
spoke of increased fear within their membership 
of a marked decrease in job security. To achieve a 
fair system they saw the need for stronger legal 
protections, an active inspectorate and education 
as ways of providing greater job security. These 
included the Youth Action Policy Association, the 
Women’s Electoral Lobby, the Textile Clothing and 
Footwear Union, the Transport Workers Union of 
NSW, FairWear NSW, and Asian Women at Work.15

The BCA argued for fairness to be viewed 
somewhat differently. In its view, ‘while Australia 
needs an equitable system which includes a 
genuine safety net, the fairness of Australia’s society 
more broadly is best dealt with through the tax-
transfer system rather than narrowly targeting 
the workplace’, and further ‘the results of using 
workplace relations to achieve fairness through 
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restrictive and overregulated workplace practices 
are often the opposite of those intended: fewer 
jobs are created; unemployment is higher … and 
average incomes are lower’.16

By contrast, in its industrial relations policy, the 
ACTU makes it clear that fairness in industrial 
relations can only be achieved by ensuring that 
particular mechanisms and rules are in place, 
including collective bargaining in good faith, 
protection for workers from arbitrary decision 
making, union membership and representation, 
right to industrial action, need for an independent 
tribunal, and legislated minimum wages and 
conditions.17 

Professor Ron McCallum of the University of 
Sydney took a similar position, stating: 

the purpose of labour law [is] the 
establishment and maintenance of a series 
of legal rules to ensure that working women 
and men receive fair and appropriate 
wages and other terms and conditions of 
employment in return for their labour. These 
labour law rules are necessary because 
employers who accumulate capital almost 
always possess greater bargaining power 
than do workers who sell their labour to 
support themselves and their families.18 

Drawing on both the source documents and the 
views expressed to the Inquiry, the following 
elements are required to ensure that any industrial 
relations framework is fair:

• the rights of participants (including workers, 
employers and industrial associations) must be 
acknowledged and respected, with all treated 
impartially, ethically and with dignity,

• there must be equal opportunity and non-
discriminatory treatment for all participants, 
and 

• there is a need for independent checks and 
balances founded upon transparency and 

accountability to ensure just and consistent 
outcomes to give all a ‘fair go’.

In the industrial relations context this could, for 
example, require: 

• a framework for the conduct of industrial 
relations that is fair and just,

• preventing and eliminating discrimination in 
the workplace, and in particular ensuring equal 
remuneration for men and women doing work 
of comparable value, 

• providing for the resolution of some or all 
industrial disputes by conciliation and, if 
necessary, by arbitration in a prompt and 
fair manner and with a minimum of legal 
technicality, 

• encouraging participation in industrial relations 
by representative bodies of employees and 
employers and encouraging the responsible 
management and democratic control of those 
bodies, and 

• facilitating appropriate regulation of 
employment through awards, enterprise 
agreements and other industrial instruments.

5.3.2	 Efficient	

(simple, certain, easy to comply with, economical, 
timely)

Efficiency was an important consideration for many 
participants in the consultation process. However 
there were distinct and varied views on the 
approaches and elements that would be required 
to produce such a quality. 

For the BCA, more efficient workplace regulation 
is a key issue. The BCA stated that:

In the context of this Inquiry, it is the 
poorly designed structure of the workplace 
relations system, leading to regulatory 
overlap and duplication which needs to 
be improved. Overlapping and inefficient 
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regulation … imposes deadweight costs … 
and burdens that must be removed.19   

A unified workplace relations system 
is essential in order for more efficient 
workplace relations regulation to be 
achieved … The costs associated with the 
duplication of workplace regulation and the 
lack of harmonisation across jurisdictions 
undermines enterprise performance, 
productivity, job creation and, ultimately, 
Australia’s economic performance.20

In its 2002 Blueprint, the Australian Chamber of 
Commerce and Industry (ACCI) described the 
regulatory burden on business of complying with 
a vast array of requirements under both State and 
federal industrial relations systems.21 It went on to 
say that the goals of industrial relations regulation 
should include ‘simplified regulatory obligations 
and reduced prescription’ and ‘a reduction in 
the need to comply with multiple regulatory 
instruments drawn from both the federal and state 
jurisdictions’.22

The submission of the Master Builders Association 
of NSW (MBA) was accompanied by its Blueprint 
for workplace relations, and in its submission the 
MBA drew attention to the first principle in the 
Blueprint that the system should be structured so 
that it ‘provides a legal framework which is simple, 
readily accessible and easily understood.’23

Professor John Nevile of the University of New 
South Wales drew attention to the fact that an 
efficient structure does not necessarily come 
at the cost of fairness and equity, referring to 
a statement by Professor Richard Freeman of 
Harvard University: ‘Studies of minimum wages 
… of employment protection legislation … and 
of diverse other social protection programs 
… find little or no impact of these institutional 
interventions on economic efficiency’.24

The European Union Employment Guidelines 2005-
2008 promote full employment, improving quality 
and productivity at work, and strengthening social 
and territorial cohesion. The Guidelines also 
encourage increasing participation in the labour 
force, efforts to expand and improve investment in 
human capital, promote flexibility with employment 
security and reduce labour market segmentation. 

The ACTU25 and the Australian Institute of 
Employment Rights26 called for certainty through 
establishing minimum standards for employment 
and working conditions. They also emphasised the 
need for an independent body to set the minimum 
standards and independent tribunals to resolve 
disputes effectively and simply.

The Youth Action Policy Association saw an 
efficient structure not only assisting young people, 
many of whom do not understand their terms 
and conditions of employment, but also the large 
number of youth services across NSW that would 
benefit from a workplace structure that is simple, 
certain and easy to comply with.27 

Drawing on these views, an efficient structure 
needs to: 

• be simple to understand and apply, 

• provide clear guidance on the rights and 
responsibilities of participants, 

• be easy to comply with and promote certainty, 

• operate in a cost effective and timely way for 
participants and at a reasonable cost to tax 
payers, 

• minimise regulatory burden, 

• promote productivity and prosperity, and 

• have a sound framework that is viable and 
predictable in its administration.
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In the industrial relations context this could, for 
example, require: 

• decreasing costs, complexity, uncertainties 
and reducing the regulatory burden on all 
participants in the system,

• encouraging and facilitating cooperative 

workplace reform and equitable, innovative and 

productive industrial relations,

• promoting participation in industrial relations 

by employees and employers at the enterprise 

or workplace level,

• minimising legal technicality and using ‘plain 

English’ drafting, and 

• reducing multiple government agencies and 

overlapping roles.

5.3.3	 Universally	accessible	

(comprehensive, integrated, accommodates diverse 

users, facilitative, ease of participation)

In its 2006 Industrial Relations Policy, the ACTU 

identified two key access-oriented principles for a 

future structure: that it should apply consistently 

to employers, employees and contractors; and 

that rights and entitlements should apply without 

discrimination.28

The Centre for Employment and Labour Relations 

Law highlighted the importance of including those 

vulnerable workers who often do not enjoy 

the benefit of many legislated or award driven 

entitlements, including independent contractors, 

fixed term employees and casual workers. It 

stated that any new system must be capable of 

generating standards of broad application directed 

at all persons engaged in work rather than 

merely employees. This submission asserted that 

a system of national uniform minimum standards 

also requires the maintenance of national dispute 

resolution and enforcement agencies.29 

The Women’s Electoral Lobby called for the 

provision of a national, comprehensive set of 

rights and entitlements that covers all sectors of 

the workforce, that avoids gaps and anomalies in 

coverage, and cannot be evaded or undermined by 

false categorisation of employment arrangements.30 

A number of other submissions were concerned 
with the possibility that categories of workers 
falling outside the conception of ‘standard work’ 
might miss out on protection unless there was 
care to ensure that the system was universally 
accessible. These included the Transport Workers 
Union which focused particular attention on the 
needs of owner-drivers who are not, at common 
law, regarded as employees, but have special 
protections under the laws of some States, for 
example, Chapter 6 of the Industrial Relations Act 
1996 (NSW),31 and a number of groups concerned 
with the situation of clothing outworkers.32

The Australian Chamber of Commerce and 
Industry proposed that a rationalisation of the 
current systems should reflect Australia’s regional 
variance by providing for local matters to be 
dealt with by State divisions of a single tribunal.33  
Similarly, in its 2005 workplace relations policy, 
the BCA advocated greater clarity in the roles, 
responsibilities, rights and accountabilities of the 
respective elements of the industrial relations 
systems, as a means of improving their utility 
and accessibility to business.34 And the AiG has 
advocated that the system must suit the needs 
of all workplaces – large and small, unionised and 
non-unionised.35 

A universally accessible structure therefore needs 
to be:

• a comprehensive structure that avoids gaps and 
anomalies in coverage,

• integrated, so that for the user it is 
jurisdictionally seamless, 
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• inclusive of diversity by accommodating all 
participants, and 

• easy and simple to understand and to 
participate in, with multiple entry points.

In the industrial relations context this could, for 
example, require: 

• providing a set of rules and perhaps even 
minima for all workers, regardless of 
employment status, award coverage or 
industrial instrument, and providing rights and 
responsibilities for employers regardless of 
jurisdiction, 

• avoiding the ‘run around’ from federal and State 
agencies by providing ‘one stop’ information 
sources regardless of the jurisdiction, 

• making the structure as easy to use for, and 
as likely to be used by, young workers, older 
workers, and workers from culturally and 
linguistically diverse backgrounds, and people 
who support workers (such as parents, 
advocates and carers) as for other workers, and 

• making the structure as easy to understand and 
use, by small business as well as big business. 

5.3.4	 Adaptive	

(dynamic, flexible, evolutionary, responsive)

Although the language varies, the submissions 
and feedback received by the Inquiry consistently 
advocated that a key element of an industrial 
relations structure is that it be adaptive. 

ACCI prioritised reform driven by the needs 
of workers and employers.36 The BCA put 
adaptation alongside innovation as a means to 
realising competitive advantage, and in doing so 
asserted that local variance in industrial relations 
arrangements is needed to compete effectively in 
global markets.37

The Centre for Employment and Labour Law 
noted that employment forms have diversified 

and the nature of work has become more 
complex. It said an industrial relations structure 
must encompass an open process for the careful 
monitoring and revision, where necessary, of the 
various rules and standards which regulate working 
conditions to ensure that those labour standards 
are dynamic and evolving.38 

The Australian Catholic Council for Employment 
Rights took a broad view of system flexibility, 
advocating that in addition to it being a means of 
achieving economic goals, an industrial relations 
structure should be able to adjust to and reflect 
changing community standards and changing 
cultural and gender relations.39 

AiG also saw that an integral feature of an 
industrial relations structure was the capacity to 
adapt to take account of the increasing diversity 
of the workforce, that is, people’s more varied 
workforce participation profiles, work and 
study patterns, preferences for leisure time and 
retirement, and family dynamics.40

However, while adaptability was acknowledged 
as a crucial aspect of system maintenance, just 
as important was the achievement of long term 
stability in the regulatory settings. In other words, 
an effective industrial relations system needs 
to be adaptive, within a stable framework. For 
example, the BCA argued for a framework for 
workplace regulation that ‘provides for certainty 
and simplicity in day to day operations’.41 The 
Australian Services Union was concerned that 
any future system should provide ‘mechanisms to 
address destabilisation which is currently ‘in the 
pipeline’ but not yet realised’ (this was a reference 
to the transitional provisions under Work Choices 
which will mean further movement of employers 
and employees from one jurisdiction to another in 
future years).42

An adaptive structure therefore needs to be:

• accommodating of and readily responsive to 
change (social, technological and economic), 
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• a stable legal regime also capable of 
amendment, 

• reflective of lifecycles, business cycles and 
demographic changes, 

• innovative, promoting opportunities and growth 
for individuals, business and the economy, and 

• future-proof, meeting emerging and prospective 
needs.

In the industrial relations context this could, for 
example, require: 

• creating a structure capable of adapting to 
change at the national and local levels, and at 
industry, occupation and workplace levels, 

• responding to and being inclusive of lifecycle 
and demographic changes and needs at the 
workplace and within the economy, 

• promoting innovation, opportunities and 
growth for individuals, business and the 
economy, and

• providing systemic mechanisms to reflect new 
needs and social standards, including changing 
technology, new forms of work, new types 
of occupations and industries and changing 
cultural and gender relations.

5.3.5	 Cooperative	

(supportive, collaborative, participatory)

Cooperation in the industrial relations structure 
between different jurisdictions, governments 
and at the workplace, was encouraged by most 
submissions. 

At the governmental level,  ACCI43 and the BCA44 

promoted coordinated legislative reform through 
harmonising Commonwealth and State industrial 
relations structures, and cooperation amongst 
various levels of government regarding roles, 
responsibilities and accountabilities.45

ACCI also advocated devolution of regulation, 
with one level of government responsible for 
a particular matter, as well as bringing State 
tribunals within the framework of a harmonised 
structure, and local matters being dealt with by 
local tribunals. It encouraged cooperation at the 
workplace level through employers and employees 
to work together, and basing workplace decisions 
on shared interests.46

The Australian Institute of Employment Rights 
submission was based on the proposition that 
any new truly national industrial relations system 
necessarily requires cooperation between 
the Commonwealth and the States, and at 
least consensus as to the broad shape of the 
fundamental elements of the system.  

Cooperation between different jurisdictions is 
encouraged by international institutions such 
as the United Nations and International Labour 
Organisation in order to achieve international 
standards of human rights and work rights. 

FairWear NSW stated its support for a 
cooperative upward harmonisation of the 
different State and federal jurisdictions so that all 
outworkers benefit from the protections that have 
been achieved thus far at the State level. 47

The Centre for Employment and Labour 
Relations Law at the University of Melbourne 
supported a cooperative structure that engages 
with participants. Participants were identified as 
governments, employers, trade unions and industry 
associations, community organisations, individuals 
and communities.  In referring to cooperative or 
collaborative approaches, the Centre clarified 
that it was referring to approaches which entail 
high levels of participation by employees or 
employee representatives in decision making about 
employment, job functions and organisational 
strategy in an environment which offers explicit or 
implicit employment security and mutual gains.48 
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A cooperative structure therefore needs to:

• focus on cooperation, not coercion between 
participants (governments, individuals, 
organisations and communities), 

• build consensus and find mutually acceptable 
solutions and arrangements, 

• provide checks on abuses and excessive 
concentrations of power, 

• devolve decision making to the local level, 

• share participation and responsibility,

• work towards shared goals, and 

• be pragmatic in terms of acknowledging the 
realities of our federal structure with a role 
for States and Commonwealth in key decisions, 
policy formulation and enforcement.

In the industrial relations context this could, for 
example, require: 

• encouraging and facilitating cooperative 
workplace reform and equitable, innovative and 
productive industrial relations, 

• achieving broad consensus between 
governments as to what a unified structure of 
industrial relations should achieve,

• having local matters dealt with by local bodies,

• promoting participation in industrial relations 
by employees and employers at the enterprise 
or workplace level,

• promoting workplace democracy, and

• allowing governments, employers, workers, 
unions and employer associations to work 
together to achieve economic prosperity and 
social justice.

5.4	 How	DoES	THE	CuRRENT		 	 	
	 	 STRuCTuRE	fARE?	

Assessing the current federal, State and Territory 
industrial relations systems against the five 
principles identifies a number of deficiencies. 
Unless these shortfalls are addressed, it will be 
difficult to achieve an effective national structure of 
industrial relations.

Chapter 2 described a variety of issues arising 
out of the Work Choices and State systems.  
The unilateral way Work Choices was introduced 
and imposed on employers and employees, its 
inability to capture all workers and the subsequent 
anomalies this introduces, the difficulty of 
determining who is in and who is out of the 
federal system, and the increased legislative 
complexity and regulatory burden on employers 
are all elements of concern. The reliance on the 
corporations power also creates challenges. 

Bearing these issues in mind, it is clear that the 
current industrial relations framework does not 
meet the principles: it is not fair, it is not efficient, 
it is not universally accessible, it is not readily 
adaptive, and it is not cooperative. 

In a fair and reasonable industrial relations 
structure, rights and entitlements should apply 
without discrimination. Under the current federal 
structure, there is great variability in the application 
of rights and entitlements depending on the nature 
of the agreement an employee may be under 
and who the worker is employed by. Two people 
performing identical work (such as a teacher in a 
public school and a teacher in a corporate private 
school) can find themselves subject to radically 
different rules and protections as a result of the 
different status of their employers. Chapter 2 
also gave examples from the local government 
and charitable sectors, amongst others, where 
the status of the employer as a constitutional 
corporation may be unclear.  A fair system would 



provide equitable coverage for all workers.  
The current structure fails to do so.

Founding industrial relations laws on a 
constitutional power which has no particular 
industrial character of its own does not bode 
well for the system to be deemed fair. Professor 
McCallum submitted that ‘the Parliament’s reliance 
upon the corporations power … will inevitably 
lead to the corporatisation of labour law which will 
deflect it from its primary purpose of protecting 
employees.’49

However, the structure that operated before the 
introduction of Work Choices also presented 
challenges when considering whether that 
structure was fair. Many of the challenges identified 
with the current structure in Chapter 2 also 
arose under the prior structure, for example the 
problem of inadequate coverage.    

The fact that the current federal structure was 
not the outcome of a cooperative endeavour 
between the Commonwealth and the States meant 
that there was little likelihood that the legislation 
would achieve simplicity or efficiency. Employers 
increasingly need to seek legal advice to make 
decisions concerning their business, which they 
would otherwise be confident to make on their 
own.

The existing system does not promote certainty. 
There has been a great deal of change and 
instability, with employers needing to amend their 
employment arrangements to fit in with changing 
regulatory settings as new governments seek 
to stamp their policy mark on the direction of 
industrial relations. Some employers have needed 
to take expensive and lengthy legal proceedings to 
determine which system applies to them.

The industrial relations structure in place prior to 
Work Choices also had its inefficiencies. Employers, 
unions and workplaces had scope to choose which 
structure best suited their needs and sometimes 
‘forum shopped’ in and out of these jurisdictions. 
The requirement to maintain and manage seven 
separate systems of industrial relations created 
inefficiencies and unnecessary duplication.

Nor is Work Choices accessible to all. It is neither 
a national nor unitary structure. In Chapter 2, 
the available statistics were examined and it was 
concluded that Work Choices has, at most, 75 
per cent coverage of Australian employees. It 
is only able to cover employees of trading and 
financial constitutional corporations. Uncertainty 
exists about its coverage of, for example, local 
government and not-for-profit organisations. 

The accessibility of Work Choices is also limited by 
the comparative costliness of using it. Employers 
have had to expend resources on learning and 
applying the new laws, seeking professional 
legal advice to understand the 1,700 pages of 

��
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prescriptive legislation dictating the detailed rights 
and responsibilities of employers and employees. 
The emphasis on legal rights and obligations means 
that rather than being able to seek timely, low 
cost dispute resolution in the industrial relations 
tribunals (as was the case under earlier industrial 
relations schemes), court action is often necessary. 
Employees on their own, or even with the 
assistance of their union, are hard pressed to be 
able to afford the costs required to take matters to 
a federal court for resolution.

Work Choices could be viewed as adaptive in that 
it is easily amended, particularly with the federal 
government’s control of the Senate. There is a 
preponderance of provisions which empower 
the responsible Minister to make regulations that 
change the operation or effect of the legislative 
provision. However the Inquiry’s appreciation 
of what constitutes an adaptive structure is not 
reflected in the current system.  

The prescriptive nature of Work Choices, 
particularly around bargaining, restricts it from 
being an adaptive structure.  This has been noted 
by Professor Freeman of Harvard University, who 
commented on Work Choices in September 2007: 

It’s a huge document. It’s got all kinds of 
‘cannots’ – business cannot do this, union 
cannot do this, people cannot do that. That 
is not a deregulation of the kind that you 
were talking about that increases flexibility. 
This reduces the flexibility of people to 
make contracts. If I’m a business and I 
want to make a certain kind of contract 
with my workers, I have to check this law 
and I always have to be worried that some 
minister might step in and say, ‘No, you 
really shouldn’t write that kind of contract’. 
So this is not the type of deregulation that 
introduces flexibility, this is the type of 
regulation that actually reduces it.50 

Similarly in a speech in Sydney in October 2006, 
Professor McCallum stated that ‘American 
employers would rightfully regard a list of 
prohibited bargaining matters specified by 
Congress as a gross interference upon their liberty 
to contract with trade unions’.51

The Workplace Relations Act 1996 cites the 
‘development of a regulatory framework of 
cooperative workplace relations which promotes 
the economic prosperity and welfare of the people 
of Australia’.52 However, in light of the way it was 
introduced, it is not surprising that it has created 
significant gaps and shortfalls which negate the 
achievement of this.

The current structure does not foster cooperative 
relationships between industrial relations 
participants. The polarised views on industrial 
relations between State and federal governments 
are exacerbated by the federal government’s 
position on cooperative federalism in relation to 
industrial relations. No effort was made to either 
advise or consult with the States about the massive 
changes to the coverage of their jurisdictions that 
was introduced by Work Choices. 

When tested against these five fundamental 
principles, the current structure has significant 
shortfalls. These problems provide important 
lessons in determining a better approach to 
achieving a cooperative national industrial relations 
system.
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6.1	 INTRoDuCTIoN

This Inquiry was established because of concerns 
about the structural problems created for the 
regulation of industrial relations by the federal 
government’s Work Choices legislation. It was also 
established due to the expectation that, through 
cooperation between jurisdictions, a less complex 
and more certain system could be forged. 

Chapter 2 of this Report has described the nature 
and range of the current problems. The terms 
of reference for the Inquiry require that, after 
considering the principles that should underpin 
a harmonised and cooperative national industrial 
relations system (see Chapter 5) and examining 
the range of possible avenues for progressing 
towards this objective (see Chapters 3 and 4), an 
optimum model should be recommended. 

The Inquiry has sought to describe the 
constitutional, legal and intergovernmental 
architecture of a future harmonised and 
cooperative system, rather than the elements 
or detail of the industrial relations system itself. 
The optimum model presented in this Chapter 
provides a framework that will enable participating 
governments to agree on the specific elements of a 
preferred system. 

The Inquiry’s Issues Paper put forward six options 
for the architecture within which a harmonised 
and cooperative national industrial relations system 
could be created. These options are described 
further below.  After receiving written submissions 
and meeting with people and organisations around 
Australia about the principles and options put 
forward in the Issues Paper, it is now possible 
to present an optimum model that is essentially 
an amalgam of the best of each of the options 
originally described. 

The optimum model combines flexibility and 
stability. Each government will have flexibility 

in deciding both the basis and extent of its 
participation. Stability will come from having both 
the intergovernmental arrangements and the 
industrial relations system itself bedded down in 
agreed legislative terms. 

6.2	 THE	oPTIoNS

The Issues Paper put forward six options for 
consideration: 

1A			Full	Referral:	States refer all power over 
industrial relations to the Commonwealth but 
build a strong intergovernmental decision making 
role that ensures that they can continue to 
represent the needs of their communities and are 
able to influence the development of the national 
industrial relations system.

1B			Limited	Referral:	States refer defined 
powers to the Commonwealth, retaining other 
powers for themselves and including a strong 
intergovernmental decision making role that 
ensures that they can continue to represent 
the needs of their communities and are able to 
influence the development of the national industrial 
relations system.

2A			Mirror	Legislation,	State	Enforcement:	
The Commonwealth enacts a model industrial 
relations law within one of the Territories; then in 
accordance with an intergovernmental agreement, 
that legislation is adopted in each State.  A 
strong governance model ensures that the States 
continue to be able to represent the needs of 
their communities and are able to influence the 
development and adjustment of the national 
industrial relations system. In the short to medium 
term each State enforces its own laws to avoid 
the constitutional problems identified by the High 
Court.

2B			Mirror	Legislation,	Federal	Enforcement:		
A referendum proposal is developed to put an 
end to the power sharing problems identified 
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by the High Court. The model has the same 
approach to legislation and continued shared 
oversight as proposed in the Mirror Legislation, 
State Enforcement model but with the capacity of 
Commonwealth courts and enforcement bodies to 
carry out judicial and enforcement functions. 

2C			Common	Legislation,	Shared	
Enforcement:	 A Commonwealth framework law 
is developed that the States adopt through their 
own legislation, much like the consumer protection 
model, but with stronger governance to ensure 
as much consistency as possible. Each jurisdiction 
would enforce its own laws. 

3			State	systems	underpinned	by	national	
standards:	The Commonwealth legislates 
to create a safety net of national minimum 
employment conditions using its external affairs 
power or a limited referral of State power. State 
systems would continue to operate, but would 
not be able to undermine the national standards. 
Bargaining would be available at both the State and 
federal level. Each jurisdiction would have separate 
enforcement functions and judicial arrangements.

6.3	 THE	SubmISSIoNS	AND	THE		 	

	 	 oPTIoNS

Thirty two written submissions were received 
by the Inquiry. In addition, the Inquiry held 54 
meetings with a range of people and organisations 
to canvass their views. Organisations and 
individuals who provided input to the Inquiry, 
either through formal submissions or face to 
face meetings, included unions, employer groups, 
lawyers, academics, government officials and 
political leaders. 

A full list of the written submissions received by 
the Inquiry is in Appendix 1, while the full list of 
meetings held by the Inquiry is in Appendix 2. 

The views expressed to the Inquiry were invaluable 
to the development of the optimum model put 

forward in this report.  A clear indicator of the 
value of this input is the fact that no single one of 
the options put forward in the Issues Paper has 
been adopted. The critique from interested parties 
demonstrated that each model had both strengths 
and weaknesses.  As a result, it became clear that 
the best way forward was to design a new model 
that drew upon the best points of the options 
and was most likely to enable the participating 
governments to agree on, develop, implement and 
maintain a stable industrial relations system for the 
nation. 

As described earlier, the key task for the Inquiry 
has been to identify the framework for creating a 
cooperative national system, rather than engaging 
with the details of the system that might be 
adopted. However, as the submissions made clear, 
it is very difficult to completely separate the two 
issues. For the most part, submissions were framed 
in terms of what the submitting party viewed as 
the most desirable industrial relations system. 
Those who regarded Work Choices as having been 
beneficial by and large preferred a unitary system 
with as little State involvement as possible because 
they saw that as the best way of retaining the key 
features of Work Choices. On the other hand, 
those who were concerned about the new system 
created by Work Choices preferred to retain as 
much of the existing State systems as possible, 
which they regarded as the best way of ensuring 
fair and productive outcomes. 

The Master Builders Association of NSW (MBA), 
for example, acknowledged that the Inquiry was 
not about the benefits or deficiencies of  Work 
Choices but asserted its view that the reforms 
wrought by Work Choices were highly favourable 
for the building and construction industry.1 The 
MBA recognised that States might have historical 
reasons for wishing to retain a residual workplace 
relations system and therefore be inclined not to 
fully refer their powers to the Commonwealth. 2 
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However, it could identify no rational economic 
reason for the States retaining any portion of 
their current systems and argued that a single 
system was the best outcome for the nation. 
The MBA proposed that an economic study 
should be undertaken ‘that would show the 
categorical benefits, in the current environment, 
for the economy of such a step’. 3  The MBA did 
envisage some ongoing role for the States: ‘The 
States should be consulted on major changes to 
the industrial relations framework, via COAG or 
similar intergovernmental framework, but a unitary 
system should be created and maintained.’ 4

Australian Business Industrial (ABI) took a similar 
view, arguing that a single national industrial 
relations system, with the federal government 
accepting full responsibility for its operation, was 
to be preferred. Nevertheless, ‘ABI can see value 
in a continuing and significant role for the council 
of Ministers to monitor, research and discuss 
industrial regulation and possible changes, perhaps 
with an independent secretariat down the road’.5 

The Business Council of Australia (BCA) was 
strongly of the view that ‘workplace relations is 
a key area that should be controlled by one level 
of government as this is the only way of achieving 
a true unitary system’.6 The BCA felt that all the 
models other than full referral ‘run the risk of 
creating differing laws across the country and give 
rise to various concerns, a number of which are 
highlighted in the issues paper’. 7 

These concerns include different approaches to 
administration and enforcement of legislation. The 
BCA noted that in addition to the Issues Paper 
option of referral, the Commonwealth could be 
given exclusive power over industrial relations by 
way of a referendum, but also acknowledged the 
low likelihood of such a referendum succeeding. 
Thus it preferred a referral by States, which would 
necessarily involve some kind of intergovernmental 
agreement, but remained concerned that ‘any 

unitary system that is developed must not lose 
the advantage of the unitary model through 
inappropriate and restrictive governance 
arrangements’. 8

The Australian Industry Group expressed similarly 
strong views about the desirability of a single 
system run by the Commonwealth, and seemed to 
see little need for the ongoing involvement of the 
States in overseeing that system. 9

Although a preference for a unitary system 
modelled on Work Choices with limited State 
involvement was demonstrated by most of the 
submissions from employer organisations, this 
was not universally the case. For example, the 
Local Government Association of NSW (LGA) 
informed the Inquiry that it had recently written 
to the federal Minister for Employment and 
Workplace Relations to request that Work 
Choices be amended to explicitly exclude local 
government because of the ongoing confusion 
and uncertainty about whether Work Choices 
actually applies to local government. The LGA 
stated that its members had a ‘strong desire’ for 
ongoing access to the ‘orderly industrial reform 
and improved productivity’ that had been achieved 
by councils in the NSW jurisdiction. From the 
LGA’s point of view the one size fits all nature of 
the Work Choices system ‘failed to account for and 
appreciate the scope, complexity, and uniqueness 
of industrial relations in industries such as NSW 
local government’. 10 

A different employer perspective came from the 
Catholic Commission for Employment Relations 
(CCER), which acknowledged that it is ‘open to 
the possibility of a harmonised national industrial 
relations system, provided that this national system 
ensure the basic rights of workers are protected, 
and that vulnerable and disadvantaged workers are 
provided with an adequate safety net’. 
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The CCER went on:

The fundamental concern of the [Catholic] 
Church is not so much about how such 
a system might be structured, but the 
principles upon which such a system is 
established and the outcomes that it 
achieves.11

For the CCER, ‘on a philosophical level, the 
concept of a single harmonious industrial 
relations system for Australia seems desirable’, 
but it identified a range of practical and political 
obstacles to achieving this.12  The way forward 
lay through open consultation, giving people time 
to think through all the options, and developing 
a strategic approach to building ‘the nation-wide 
impetus that is needed for an undertaking of this 
scale’.13 Ongoing State and federal involvement 
in industrial relations was regarded as desirable, 
although preference was not given to any particular 
option outlined in the Issues Paper given the brief 
timeframe for the making of submissions.14

Unions NSW started from a similar premise as the 
CCER, focusing not on the type of system but on 
the capacity to achieve desirable outcomes: 

Unions NSW and its affiliates support 
the development of a system that is fair 
and allows working people to obtain and 
maintain decent working conditions.  We 
could not support any system be it national 
or otherwise, that would see a loss of 
entitlements or a reduction in benefits 
enjoyed by those whose benefits are 
currently derived from the NSW system.15

In the development of its argument it was clear 
that Unions NSW saw the retention of State laws 
as being the best way to ensure that the most 
valuable aspects of current systems are retained. 
These desirable elements included their ability to 
deliver fair conditions to all employees, especially 
the most vulnerable and least able to organise in 

their own interest16 and the broad discretion of 
the State industrial relations tribunals to establish 
general standards for conditions of employment 
as well as to resolve particular instances of 
disputation or difference.17 

The Unions NSW submission took a pragmatic 
approach, noting that discussion of how to build a 
new industrial relations system for the country did 
not commence with a blank slate: 

There are six industrial relations systems 
in place throughout Australia, all with 
their particular history of legislation, 
regulation, tribunal decisions, industrial 
standards, customs and practices. Trying to 
replace these systems, that have developed 
separately over 100 years, with a new single 
system is fraught with many problems.18

In this context Unions NSW argued that it makes 
more sense to preserve what currently exists. 
It was argued that Option 3 would present the 
least amount of change, and is therefore the 
most realistic option.19 This was supported by a 
number of the affiliates of Unions NSW, who drew 
particular attention to the benefits of the State 
industrial relations system for their members.20 

In addition, Unions NSW and its affiliates with 
members employed by the NSW Government 
argued that ‘State Government Employees, broadly 
defined, and local government bodies – however 
so defined, the community and social sector and 
the independent education sector and State owned 
corporations, remain within the NSW system’.21 
The Australian Services Union mounted a similar 
argument in favour of retaining the whole of the 
social and community services sector within 
the jurisdiction of the State for the purposes of 
industrial regulation.22

As the above makes clear, most submissions 
focused on either Option 1A (full referral) or 
Option 3 (State systems underpinned by national 
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standards) as aligning most closely with the 
achievement of a preferred outcome. However, 
there were a number of submissions that 
canvassed the range of options more closely or 
provided alternative ways of approaching the issue. 

The submission of the Construction Forestry 
Mining and Energy Union, Mining and Energy 
Division (CFMEU) drew upon that union’s 
experience with a prior model for federal/State 
cooperation, the Coal Industry Tribunal (CIT). 
The CFMEU saw this as an effective way to 
facilitate cooperative arrangements between 
Commonwealth and State industrial tribunals.23  

The CIT was upheld as valid by the High Court in 
the R v Duncan; Ex parte Australian Iron and Steel Pty 
Ltd. 24

An important aspect of the CIT scheme 
(which existed between 1945 and 1995) was 
that it managed to combine uniformity at the 
legislative level with a sensitivity to local needs 
and requirements by establishing decentralised 
outposts of the central body (local authorities 
and boards of reference). This led to greater 
‘ownership’ of the outcomes by all involved 
– ‘it was not possible to blame a geographically 
remote and largely anonymous institution for 
an inappropriate outcome’ – and ‘enhanced the 
development of practical, common sense solutions 
to industrial disputes’.25 The CFMEU argued that:

The model used by the CIT scheme 
is a potential blueprint for a national 
industrial relations framework in which a 
Commonwealth tribunal could be charged 
with State jurisdiction, to the extent of 
any shortfall in power. Moreover, the CIT 
scheme demonstrates that such an approach 
is able to be applied on an industry or 
sector basis, allowing the possibility of 
the retention of significant areas of State 
jurisdiction, by agreement.26  

Professor Ron McCallum of University of Sydney 
suggested that while State referral might be the 
neatest way of establishing a national system, 
‘a cooperative model based upon the NCSC 
[National Companies and Securities Commission] 
regime of the 1980s27 seems to me at least, 
politically easier to implement. It could allow some 
local variations in State systems’.28

Professor Andrew Stewart of Flinders University, 
while clearly viewing referral as the preferable 
means of creating a national system, was equally 
convinced that the only way to achieve this in a 
sustainable fashion was via cooperation and the key 
to this was a strong governance model. Professor 
Stewart said: 

I agree with what is said about the 
desirability of establishing a ‘strong’ 
governance arrangement that seeks to 
ensure that the States have an ongoing role 
in monitoring the operation of the national 
system and deciding on any changes. One 
great virtue of this would be to make 
the resulting system much more stable, 
something for which employers have been 
crying out.29

Professor Stewart went on to say, however, that 
adoption of a strong governance model had 
implications for the approach that should be 
taken to drafting the new national law. He quoted 
his previous observations on the complexity 
of the federal industrial relations legislation as 
being ‘bloated, convoluted and in parts almost 
unintelligible’. He suggested this is due in part to 
a drafting style which displays excessive anxiety 
about the possibility of constitutional challenge, but 
mainly to ‘a loss of trust by successive governments 
in the institutions responsible for administering the 
federal system’. This means that instead of broad 
facilitative provisions, the Act is full of provisions 
‘that direct the Commission as to what it must 
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and must not do, what factors to treat as relevant 
or irrelevant, whose views to seek and whose to 
disregard, when things must be done – and so on, 
ad infinitum’. 30

If a strong governance model overseeing a national 
industrial relations system is to succeed, the new 
national law should be ‘shorter and expressed in 
plainer language’, it should ‘express broad principles 
and repose appropriate trust in courts and 
administrative agencies to exercise their powers in 
accordance with statutory objectives’.  While this 
would be a laudable approach for any legislative 
drafting process, it was particularly important 
in the context of the strong governance model 
because:

Under arrangements of the type canvassed 
in the Issues Paper, the national law would 
be relatively hard to amend.  As I have 
indicated, that is desirable in so far as it 
promotes a degree of stability and certainty 
for all those affected by the law. But it is not 
a system that would work if the law looked 
anything like the WR Act in its current 
form.  A law drafted in that way needs 
constant amendment, because its very size 
and complexity mean that problems are 
constantly emerging. The obvious solution is 
not to make the law easier to amend, but to 
draft it differently, so that it does not need 
to be amended every few months.31

A different take on the options was proposed 
by the Australian Institute of Employment Rights 
(AIER), which suggested that rather than referring 
general power over industrial relations, the States 
could consider a text based referral, in other 
words the referral to the Commonwealth by the 
States of the actual text of the agreed national law: 

If a text based referral was agreed to, the 
agreed principles would be used to guide the 
Commonwealth and the States to agree upon 

the text of the proposed Commonwealth 
legislation.  A text based referral may be 
accompanied by an additional limited referral 
of power which would enable future legislative 
adjustments to be made, but in a manner 
consistent with the agreed principles.32

The AIER commented that Options 2A, 2B and 2C 
would similarly depend on there being an agreed 
common text for the legislation.33

Meetings with political leaders and departmental 
officers from the various jurisdictions indicated a 
range of views about the most productive ways 
of moving towards a more harmonised industrial 
relations system for the country, indicating that 
while there might be some States for which 
referral was a realistic option, for others there 
was a distinct preference for maintaining State-
based laws.  A great deal of insight was provided 
about how previous and current intergovernmental 
agreements had or had not worked. 

The following observations are made in light 
of the submissions and views expressed during 
the course of the Inquiry, and the evidence 
obtained about other models for cooperative 
Commonwealth-State endeavours:

• While it may be arguable that full referral of 
general powers is the ‘neatest’ way to achieve 
a unitary model, it would likely rule the States 
out of future practical engagement with the 
industrial relations system, despite the fact that 
their communities might demand that they take 
some responsibility for workplace issues and 
that States feel an economic imperative to be 
able to manage aspects of industrial relations in 
locally appropriate ways. 

• The political reality is that some States are very 
unlikely to agree to a full referral, so even if it 
were the preferred model it is unlikely to be 
achieved.
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• A number of risks are attached to the concept 
of full referral to the Commonwealth: 

– Without the checks and balances that come 
from including the States in decision making 
about the shape of the system, the industrial 
relations system will be less stable in the 
sense that a change of government at the 
Commonwealth level can easily result in 
the wholesale restructuring of the industrial 
relations settings, thereby putting at risk 
desirable elements of the system. 

– The architects and administrators may 
be more remote, in both the geographic 
and conceptual sense, from the day to 
day concerns of the parties and local 
communities. 

• Rather than referring general powers over 
industrial relations which leaves it open to the 
Commonwealth to exercise those powers as it 
sees fit, some States might prefer a text-based 
referral option which would involve referral 
of the actual legislative provisions. For States 
unwilling to refer, this agreed text could be the 
basis for State mirror or uniform laws. 

• There appear to be particular areas of 
regulation which are arguably best left to the 
States. Different States may have different views 
about which these should be (for example, 
many States may wish to retain their public 
sectors within State based industrial relations 
systems – while Victoria is already operating 
under the federal system and may wish to 
retain that position).  Any settlement on 
how to move to a future industrial relations 
settlement for Australia must be explicit about 
the demarcation between the States and the 
Commonwealth in such areas to avoid the 
confusion and complexity which confronts 
parties at present. 

• Some States may be cautious about how 
much of their jurisdictions they give over to a 
national model in the first instance and what 
is needed is a structure that enables greater 
harmonisation as time goes by.

• While a good deal of the complexity and 
uncertainty that accompanies the present 
interaction of the Commonwealth and State 
industrial relations systems is the result of 
the limits on Commonwealth constitutional 
powers, a substantial proportion arises from 
the style of regulation and drafting adopted 
by the Commonwealth, which is highly 
prescriptive. Both the framework for and the 
elements of any future industrial relations 
system should adopt a less prescriptive and 
more straightforward approach to drafting and 
regulating that does not envisage the need for 
constant readjustment and amendment to cope 
with unforeseen workplace situations. 

• The Commonwealth has not yet sought to 
exercise the full range of its constitutional 
powers (nor even the full scope of its 
corporations power, as laid out by the High 
Court in the Work Choices Case). Should a 
future federal government be minded to do 
so, it could greatly extend the coverage of its 
industrial relations system (although it would 
still fall short of total coverage). In light of this 
potential, it is not a viable long term position 
for the States to simply defend what remains of 
their jurisdictions. The terms of reference for 
the Inquiry indicate an acceptance of the need 
for some level of cooperation and an attempt 
to achieve unity of purpose on at least some 
elements. This would be a more proactive and 
productive approach that would have benefits 
not only for both levels of government but also 
for the participants in the industrial relations 
system. 
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6.4	 THE	oPTImum	moDEl

The optimum model now presented draws upon 
the insights gained from the submissions and 
discussions around the Issues Paper as well as 
the lessons to be learnt from other cooperative 
projects between the Commonwealth and 
the States. In accordance with the terms of 
reference, the optimum model has been designed 
to take account of the principles required for a 
harmonised and participatory national system of 
industrial relations. 

The optimum model aims to achieve:

• long term stability by providing for 
Commonwealth and State negotiation of the 
terms of the new system and requiring a special 
majority for the approval of future amendments,

• flexibility by giving the States a choice of 
mechanism whereby they can participate in the 
national system and by permitting the States 
to agree with the Commonwealth on defined 
exclusions, and 

• accountability and responsiveness through 
all jurisdictions being kept engaged in policy 
development and decision making, along with 
the potential for a continuing role in the day-to-
day operation of the industrial relations system.

The optimum model does not prescribe the 
content of a preferred industrial relations model. 
However, in order to give practical meaning to 
various aspects of the framework, it has proved 
necessary to make some assumptions about the 
likely fundamentals of any industrial relations 
system for Australia. These assumptions should 
be unexceptionable as they are based on the 
elements found in the existing law and in the policy 
statements made by the major federal political 
parties. The underlying assumptions are that: 

• there will be some legislated minimum 
standards, 

• there will still be awards of some kind, 

• there will be a facility for agreement making 
(whether collective or individual), 

• there will be some role for a non-judicial 
tribunal or commission (whether in setting 
standards by way of award making or 
agreement approving, or simply as a dispute 
resolution body), and 

• there will be a role for a court (such as to 
enforce the minimum standards and any other 
enforceable entitlements or obligations). 

The elements of the optimum model are as follows:

6.4.1	 Form	of	agreement

The path to and operation of a national 
industrial relations law will be set out in an 
intergovernmental agreement between all 
participating governments. The agreement will 
include:

• a process and timetable for bringing about the 
national law, 

• a requirement that the text of the law be 
approved by all participating governments, along 
with the option for any government that does 
not approve the text to opt out of the scheme, 
and

• governance arrangements and other matters as 
set out below.

The governance arrangements and other 
appropriate matters will also be enshrined in the 
national law. This will not merely be as an appendix 
containing the intergovernmental agreement, but 
in a legally enforceable form that in the event of a 
breach will trigger legal consequences (such as to 
prevent non-complying amendments from having 
effect). 

The object is not to create a scheme dependent 
upon goodwill, but one that is based upon a set 
of clear legal rules. The scheme must be capable 
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of surviving those times at which there is strong 
disagreement between the Commonwealth and 
one or more States or Territories, or indeed 
disputes between the States and Territories 
themselves.

6.4.2	 Governance

Key decisions will be made by a Ministerial 
Council composed of a nominated Minister 
from the Commonwealth and each of the States 
and Territories, which will replace the existing 
Workplace Relations Ministers Council. It will 
meet at least once each year (perhaps more often 
in the early phases of development) and will be 
responsible for the ongoing strategic supervision, 
development and control of the national industrial 
relations system. The Council will:

• approve any non-trivial legislative and policy 
changes,

• direct the activities of its secretariat, 
commissioning research and advice as 
necessary, and

• make tribunal and other appointments.

Each participating government will have the right 
to put forward policy or other proposals for 
consideration by the Ministerial Council and to 
have issues included on the agenda for Council 
meetings.

The Chair of the Ministerial Council will be 
filled for a one year term on a rotating basis. 
The Commonwealth will occupy the position 
every second year, with the other participating 
governments dividing up the other years as agreed 
between them. 

The Ministerial Council will be supported by 
an independent secretariat which will report to 
the Chair rather than to any one participating 
government. The chief executive of the secretariat 
will be nominated by the Commonwealth and 
appointed by a majority vote of the Ministerial 

Council (that is, if all States and Territories take 
part in the scheme, five out of nine votes). The 
secretariat will be constituted as a permanent 
statutory agency. Secretariat staff will be employed 
as Commonwealth public servants and be drawn 
from a variety of backgrounds such as government 
(State, Territory and federal), employer bodies, 
trade unions, the legal profession and academia. 

The independent secretariat will develop policy 
and amendments relating to the national industrial 
relations law for approval by the Ministerial 
Council. It will not be a regulatory agency, but a co-
ordinating body responsible for matters such as:

• preparing comparative data about the operation 
and enforcement of the national industrial 
relations law in each participating jurisdiction,

• overseeing the implementation of decisions of 
the Ministerial Council,

• conducting research for, and formulating advice 
to, the Ministerial Council, 

• consulting with stakeholders as directed by the 
Ministerial Council, and 

• developing reports generally for the Ministerial 
Council, including as to the judicial enforcement 
of the law.

The secretariat need not be based in Canberra.

State, Territory and Commonwealth industrial 
relations Ministers will continue their present 
role of having carriage of industrial relations 
policy and related legislation for their respective 
governments. Departmental support in each case 
will be necessary to ensure that participating 
Ministers are suitably informed and advised of 
policy and other issues, such as emerging local 
industrial relations developments. Participating 
governments might also establish advisory councils 
or other consultative bodies to inform Ministers of 
the views of local or national stakeholders such as 
unions and employer associations.
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Regular meetings should be scheduled between the 
senior officers of each participating government 
and the national secretariat. 

The operation of the Ministerial Council and 
the national secretariat should be funded by all 
participating governments.

6.4.3	 Mechanisms	for	State	involvement

Each of the mechanisms set out below require the 
enactment of a new law by the State Parliaments. 
Other enactments will be necessary to amend or 
repeal existing State industrial relations laws.

The first mechanism (text-based referral) allows a 
State to take part in the national law by making 
two references of power under section 51(37) 
of the Constitution. The first reference will allow 
the Commonwealth, on a one-off basis, to enact 
the exact agreed text of new national industrial 
relations law. The second reference will allow the 
Commonwealth to amend that law, but only in 
strict accordance with the amendment process set 
out below. Both referrals will provide that they may 
be repealed by the relevant State Parliament after 
giving six months notice to all other participating 
jurisdictions.

The second mechanism (uniform legislation) requires 
the Commonwealth to enact template legislation 
to then be adopted (along automatically with any 
future amendments that are made in accordance 
with the amendment process set out below) by 
laws enacted by the State Parliaments.34

In either case, only one national law will be enacted 
by the Commonwealth. The text of that law will be 
agreed upon by all participating jurisdictions, and 
will amend or repeal the Commonwealth’s present 
industrial relations law and set out new law. The 
national law will operate directly in a State where 
based upon a referral, or will otherwise be applied 
in a State due to the State’s uniform application 
legislation.

Both mechanisms allow the Commonwealth to 
enact a comprehensive law (comprising one or 
more separate statutes) for industrial relations 
that falls outside of its current powers (both as 
to the coverage of the law and the use of matters 
like common rule awards).  Amendments to 
the law will be enacted by the Commonwealth 
Parliament for all participating jurisdictions. The 
amendments will operate directly in those States 
that have referred power, and will operate by way 
of automatic adoption in those States that choose 
the uniform legislation model. 

6.4.4	 Amendments

Amendments of a purely technical or machinery 
nature may be certified as such by the 
Commonwealth and enacted unilaterally by it. The 
Commonwealth must provide the text of such 
an amendment to each participating government 
28 days before its introduction into Parliament, 
unless this requirement has been waived by each 
jurisdiction.  Where any State or Territory notifies 
the Commonwealth during this period that the 
amendment is not of a technical or machinery 
nature, it must be referred to the Ministerial 
Council for approval.

In this case and for all other amendments, the 
change requires the consent of a two thirds 
majority of the Ministerial Council, including a 
majority of the States (that is, if all governments 
take part, six of the nine jurisdictions including 
at least four States). In practical terms, while the 
Commonwealth does not have a power of veto, 
securing the passage of an amendment through 
the Australian Parliament may prove difficult 
unless the Commonwealth government consents 
to the change. It is not possible, nor in any event 
appropriate, to place a legal obligation on the 
Australian Parliament to enact a change to which 
the Commonwealth does not concur.
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Each jurisdiction will indicate consent to an 
amendment through an instrument like, in the case 
of a State, an order of the Governor in Council 
published in the government gazette.35  Consent 
may not be implied from inaction.  Alternatively, 
consent may be obtained by the Chair of the 
Ministerial Council certifying that the required 
level of consent has been obtained at a meeting of 
the Council.

Both of the mechanisms used by the States to 
take part in the scheme will provide that where 
the Commonwealth makes an amendment to the 
national law that does not have the required level 
of consent, the referral or uniform legislation will 
not give the amendment legal force. This will apply 
only to amendments to the text of the national law 
and not to other Commonwealth statutes.

6.4.5	 Regulations	

The text of the regulations to be initially made 
under the national law will be agreed to, along with 
the text of the law itself, by all governments. This 
need not happen simultaneously as regulations can 
often be made after the passage of the enabling law. 

Subsequent amendments to the regulations will be 
made by the Commonwealth. The Commonwealth 
will be required to provide the text of any 
change to participating jurisdictions for 28 
days consideration. If a majority of jurisdictions 
disallows the amendment to the regulations, such 
as by order of the Governor in Council published 
in the government gazette, the amendment will 
have no legal effect. Otherwise, the amendment 
will come into force immediately on the expiry of 
the 28 day period. 

The Commonwealth will be able to make trivial 
or urgent amendments (as certified by it) to 
the regulations with immediate effect. However, 
participating governments will still have 28 days 
within which to consider such amendments, and by 
majority to disallow them.

6.4.6	 Excluded	matters

The national industrial relations law will be capable 
of excluding three types of matters:

• general exclusions applying to all States and 
Territories written into the text of the law at 
the time of its drafting,

• jurisdiction-specific exclusions applying only to 
one or more States or Territories written into 
the text of the law (as a schedule) at the time 
of its drafting, and

• later exclusions of a general or jurisdiction-
specific nature made by amendment to the law 
by the process set out above.

Jurisdiction-specific exclusions may subsequently 
be withdrawn by the jurisdiction through a means 
such as an act of Parliament or order of the 
Governor published in the government gazette. 
This would allow a jurisdiction to join the national 
system through a staged process over a period of 
time.

The matters excluded in each case could include:

• categories of workers (such as those in the 
public sector),

• areas of regulation (such as workers 
compensation or State-based registration of 
industrial associations), and

• specific laws (such as a law that preserves an 
entitlement or restriction).

6.4.7	 Interaction	of	the	National	law	and	
            State	and	Territory	laws

The national law will provide that it is not intended 
to exclude or limit the concurrent operation 
of State or Territory laws (so that it does not 
‘cover the field’ for the purposes of section 109 
of the Constitution). The object is not to provide 
a ‘back door’ method for the States to provide 
additional industrial relations regulation on top 
of the national law (this being dealt with solely by 
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the exclusion mechanisms set out above). Instead, 
the aim is to prevent State laws on other topics, 
such as anti-discrimination, being inadvertently 
overridden by the national law. 

Part 1.1A of the Corporations Act 2001 (Cth) (set 
out in Appendix 3) provides a useful starting point. 
However, provisions such as sections 5F and 5G 
of the Corporations Act will not be included. These 
provide, respectively, that the national law does 
not apply to matters declared by State or Territory 
law to be excluded matters and that a State can 
avoid inconsistency arising between the national 
law and one of its laws. This form of interaction of 
State and federal laws is instead dealt with by the 
exclusion mechanisms set out above.

6.4.8	 Administration	and	enforcement

The institutional and other aspects of the national 
law will need to be agreed upon by all participating 
governments as part of the drafting of the national 
law.

A national tribunal or other like body exercising 
non-judicial powers might be established as follows:

• the national body could be composed of 
divisions within each State and Territory, 
providing thereby local action and enforcement, 

• any national apparatus to co-ordinate the 
work of the divisions could be appointed by 
the Commonwealth, except for its board 
which will be appointed 50 per cent by the 
Commonwealth and 50 per cent by the States 
and Territories,

• each division might be constituted by the 
transfer of the personnel of the current State 
or Territory industrial relations commission or 
other body,

• subsequent appointments to each division might 
be made 50 per cent by the Commonwealth 
and 50 per cent by the relevant State or 
Territory, with the Commonwealth being able 

to appoint the head of each division subject to 
a veto by the State or Territory,

• each division could be vested with power under 
the national law, and

• each division (or specified members) could 
also be vested with power, in accordance with 
the decision of the High Court in R v Duncan; 
Ex parte Australian Iron and Steel Pty Ltd, by 
the relevant State and Territory in regard to 
excluded matters within that jurisdiction.

Inspection, compliance and other service 
delivery work should be contracted out by the 
Commonwealth to State and Territory agencies 
as part of a suitable funding arrangement. These 
agencies would undertake functions at the local 
level in each jurisdiction with regard both to the 
national law and any State excluded matters. 

The national law will also require judicial 
enforcement. In the case of States making a text-
based referral, the jurisdiction to deal with legal 
issues will be vested in both federal and State 
courts.

In the case of States adopting uniform legislation, 
the jurisdiction to decide disputes will be vested 
only in State courts due to the High Court’s 
decision in Re Wakim; Ex parte McNally. This 
could give rise to extra cost, inconvenience and 
inconsistencies in the judicial application of the 
law. These problems mean that uniform legislation 
may only be a short term option unless the 
restriction on cooperation in the Constitution 
is removed by a referendum that would permit 
federal judicial enforcement of State laws (see 
3.4.2). The amendment should also address the 
High Court’s decision in R v Hughes by permitting 
Commonwealth officers to validly exercise State 
functions imposed on them under the uniform 
State laws. 
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6.4.9	 Form	of	the	legislation

The text of the new national law (which will 
operate directly in States that choose to refer, 
or will operate by way of uniform State law in 
States that prefer that option) will be drafted after 
participating governments have agreed on the key 
elements of the industrial relations system. The 
text will be as succinct as possible and expressed 
in plain language. It will set clear statutory 
objectives and contain broad guidelines for the 
tribunals, agencies, courts and any other bodies 
established to carry out, administer and enforce 
the law, rather than entering into meticulous detail 
about what is and is not permitted to be done by 
such bodies, or by the workplace parties. 

These characteristics of plain language and broad 
discretions in the hands of respected people are 
preferable in terms of making the law more easily 
understood (by, for example, small businesses 
and employee representatives) and applied by 
them. Drafting the text of the law in this way will 
be an important contribution to the success of 
a system requiring ongoing interaction between 
governments and incorporating a process for 
amendments not conducive to constant, rapid use. 

6.5	 THE	oPTImum	moDEl	AND	THE		 	

	 	 PRINCIPlES

The Inquiry proposes the optimum model as the 
best means for giving expression to the principles 
identified in Chapter 5, which achieved a high level 
of support from the submissions. Significantly, the 
shortcomings of the current structure identified in 
Chapter 2 are not present in this model. Issues of 
inadequate coverage, who is in and who is not, the 
legal complexities and the inefficiencies of relying 
on the corporations power will all be resolved 
should this optimum model be implemented.

6.5.1	 Fair

Whether or not fairness in a workplace sense is 
achieved will depend more upon the text of the 
industrial relations legislation that the participating 
governments agree on than the architecture 
proposed by the optimum model. However, the 
model that is now proposed has been designed to 
ensure to the greatest extent possible that fairness 
is not only an achievable outcome, but also the 
most likely outcome.

The following features of the model will be 
conducive to fair outcomes:

• The establishment of an agreed legislative text 
that applies in all jurisdictions (whether by way 
of referral or by way of State based legislation) 
means that there will effectively be one law that 
applies to all employers and employees equally, 
wherever they might live and work.

• By bringing together all the jurisdictions, a 
variety of views, experiences and achievements 
will be shared, providing the capacity to create 
a single industrial relations system that adopts 
the best of each jurisdiction. 

• Maintaining an ongoing role for all governments, 
State, Territory and Commonwealth, achieves 
democratic accountability and maximises 
the channels whereby business, union and 
community concerns and input can be heard. 

• The risk of concentration of power at one 
level of government, which is more likely to 
see large swings of the pendulum from one 
type of industrial relations system to another 
each time there is a change of government, 
is minimised. Requiring ongoing cooperation 
of all participating governments will produce 
greater stability and certainty for parties in 
the workplace about their ongoing rights and 
obligations to each other. 
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• The model envisages continued tripartite input, 
with the independent secretariat drawing from 
government, business and unions for its staffing. 

• Less complex drafting will encourage the 
development of legislation that places more 
discretion in tribunals, rather than detailed 
legislative prescription. This would promote 
a transparent and independent approach to 
dealing with industrial issues. 

6.5.2	 Efficient

The optimum model would bring a far greater 
measure of stability and certainty to industrial 
relations in Australia.  Apart from any exclusions 
in particular States that are agreed at the outset, 
all other matters will be dealt with in the agreed 
text of the new national law. That law will create 
a seamless industrial relations system within 
which employers of all sizes and types will be able 
to conduct their industrial relations with their 
employees and/or their representative unions, 
without worrying about which system they are in 
or having to beware of jurisdictional impediments 
that might stand in the way of achieving desired 
outcomes.

Future amendments to the national law will be 
made where a two thirds majority vote is achieved, 
thereby ensuring a measure of stability in an area 
of regulation that has at many times been driven by 
partisan politics. Long term stability in a regulatory 
area is conducive to the maximisation of efficiency 
for those subject to the regulation. Furthermore, 
the cooperative governance approach will assist in 
reducing the duplication being experienced in the 
existing structure.

A simpler national structure of industrial relations 
will offer efficiencies as participants within the 
structure build up trust, knowledge and experience 
of how the system operates. 

The proposal that there be a single body to 
administer the new national law should ease 

the compliance burden for employers and avoid 
difficult questions about where to go for advice 
and assistance. There will be no confusion as 
to which State or federal body deals with what 
particular employment related issue and matters 
will be able to be dealt with in a more timely 
fashion.

The proposal for a new approach to drafting, 
which is necessitated by the governance structure, 
will result in a simpler, clearer and more certain 
set of laws. Taking this approach will provide an 
opportunity to modernise and significantly diminish 
the record keeping and related compliance burdens 
required of employers, an issue of considerable 
importance for small to medium enterprises. 

6.5.3	 Universally	accessible

All employers and employees will be governed by 
one national structure. There will be no workers 
who ‘fall through the cracks’ and all users of this 
comprehensive industrial relations structure 
will know where to go for information, advice 
and assistance. The need for legal argument to 
determine jurisdictional coverage will fall away in 
this new integrated structure. This will also have 
the impact of making the structure more affordable 
and therefore more accessible to those who have 
not been able to pay for the expense of taking 
matters of redress to the federal courts in the 
current structure.

It is acknowledged that ‘who is in and who is 
out’ of the system will in part be a question of 
definition to be determined by the participating 
governments. The governments will need to agree 
on whether the new system covers only employees 
in the common law sense of the term, or whether 
it extends to cover ‘workers’ in the broader sense 
of persons whose main income is derived from the 
sale of their labour, whatever legal structure they 
may use to enter into the contract for their labour. 
In other words, it will be up to the participating 
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governments to decide whether dependent 
contractors, independent contractors, franchisees 
or licensees or others are to be covered by the 
new system. But the importance of the proposed 
cooperative model is that everyone within 
the definition will be in what is essentially one 
seamless system of law.

The model proposes a national tribunal or other 
such body that is able to deliver its services at 
the localised level. This will provide for ease of 
participation regardless of whether an employer 
or worker is subject to a State or federal law. The 
vesting of Commonwealth and State non-judicial 
functions in the one tribunal will ensure there is no 
demarcation in jurisdiction and provides a capacity 
to accommodate a diverse group of users.

6.5.4	 Cooperative

If there is any lesson to be learnt from the 
unilateral introduction of the Work Choices 
legislation, it is that without a cooperative strategy 
a truly national approach to industrial relations 
cannot be achieved. The Commonwealth can 
only enact laws on the basis of the constitutional 
powers available to it, which leaves gaps that are 
presently filled by the States. Not surprisingly, given 
the different positions of the various governments 
on the effects of Work Choices, State governments 
have acted to do what they can to remedy what 
they see as the deficiencies of Work Choices. The 
same employer may thus be subject to different 
standards emanating from different jurisdictions. 

Cooperative federalism requires a participatory 
approach from States and Territories to collaborate 
and work with a federal government, which equally 
has a role to ensure individual State and Territory 
interests and the needs of local or regional areas 
are taken into account. The governance model 
has been designed to ensure that input from all 
governments is built into both the development 
and maintenance phases of the new national law. 

Up front intergovernmental agreement will be 
required to initiate the drafting of the new law, and 
a two thirds majority of the jurisdictions will be 
required to make any amendments of substance 
thereafter. 

The model builds further on the cooperative 
approach by proposing that the national tribunal 
or like body exercising non-judicial powers could 

use the expertise and experience existing in the 

present State and federal industrial relations 

tribunals.

The five step plan for developing and implementing 

national industrial relations law (set out below) 

incorporates a cooperative approach at every 

stage.

6.5.5	 Adaptive

The optimum model is adaptive. States and 

Territories at the time of drafting national 

legislation can choose to exclude matters that 

are particular to their jurisdiction, but have the 

capacity to include those matters in the national 

system should it become appropriate to do so. It is 

flexible in that it thus provides for parties to come 

on board progressively over time. 

Once the national law is agreed and implemented, 

the Ministerial Council will have the capacity to 

approve amendments by a two thirds majority. This 

will make the structure more stable and heighten 

the level of confidence in the system. Importantly, 

it will not be possible to implement widespread 

amendment to the agreed national law at the will 

of any one government. 

The Ministerial Council will be the driver of change 

and each participating government can bring 

policies and initiatives to the table for discussion 

and debate. Participating governments will be 

able to represent their distinct community needs 

in relation to social, technological and economic 

changes within their jurisdiction. 
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6.6	 A	fIvE	STEP	PlAN	foR	A	NATIoNAl		

	 	 INDuSTRIAl	RElATIoNS	lAw

The terms of reference for this Inquiry require the 
development of an implementation strategy for 
achieving the optimum model.  A broad timeframe 
for achievement of the key milestones is set out 
below. 

Step 1: by March 2008

• States, Territories and the Commonwealth 
agree on the governmental and other 
structures, as proposed in this report, to 
provide the architecture of the scheme.

• Commonwealth to form a national advisory 
body and the States and Territories local 
advisory bodies to provide input on the 
content of the national law and related issues 
such as excluded matters.

Step 2: by June 2008

• States, Territories and the Commonwealth 
agree on the principles, core content and 
general exclusions that will constitute the 
drafting instructions for the national law.

• States and Territories provide an initial list 
of any jurisdiction-specific exclusions for the 
drafting instructions.

Step 3: by December 2008

• National law drafted by the Commonwealth 
with the assistance of State and Territories.

• States and Territories draft laws to amend 
existing State and Territory laws and provide for 
jurisdiction-specific exclusions.

• States, Territories and the Commonwealth 
agree on the text of the national law.

• States and Territories provide a final list of any 
jurisdiction-specific exclusions.

Step 4: by June 2009

• Commonwealth Parliament enacts the national 
law.

• State Parliaments enact referral or uniform 
legislation.

• State and Territory Parliaments enact legislation 
to amend existing State and Territory laws and 
provide for jurisdiction-specific exclusions.

• Process begins of reforming relevant 
institutions and establishing the administrative 
and other aspects of the national law.

• Text of the initial regulations drafted and then 
agreed to before coming to force by the States, 
Territories and the Commonwealth. 

Step 5: January 2010

• National law and State and Territory laws come 
into force.
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24. Mr D R Connochie

25. FairWear NSW

26. Asian Women at Work Inc.

27. Mr Tony Slevin, Barrister, H B Higgins 
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27 August 2007 Industrial Relations Commission of New South Wales

10 September 2007 Meeting with: 
  –  Department of Premier and Cabinet    
  –  Department of Commerce
  –  Department of Education and Training
      New South Wales Government

14 September 2007 Workplace Relations Ministers Council

21 September 2007 Unions NSW and affiliates

  Office of Industrial Relations, New South Wales Government

24 September 2007 Mordy Bromberg SC, Barrister, Joan Rosanove Chambers

(Melbourne) Pamela Tate, Victorian Solicitor-General, Joan Rosanove Chambers

  David Gregory, General Manager, Workplace Relations Policy  
  Victorian Employers Chamber of Commerce and Industry (VECCI)

  Brian Boyd, Secretary, Victorian Trades Hall Council

  Industrial Relations Victoria, Victorian Government

   The Hon Rob Hulls, MP       
  Minister for Industrial Relations, Victoria

26 September 2007 Australian Council of Trade Unions (ACTU)

3 October 2007 Meeting with: 
  –  Australian Services Union
  –  United Services Union
  –  Independent Education Union

  The Hon John Hatzistergos, MLC      
  Attorney General and Minister for Justice (NSW)

  Business Council of Australia

  Professor Ron McCallum, University of Sydney

5 October 2007  Department of Employment and Industrial Relations
(Brisbane)  Queensland Government

  Australian Workers Union

  Queensland Council of Unions and affiliates

  Australian Industry Group (AiG)

10 October 2007 Industrial Relations Commission of New South Wales 

  Department of Premier and Cabinet     
  New South Wales Government

  Round Table with:
  –  Professor Andrew Stewart, Flinders University 
  –  The Hon Paul Munro, former Senior Presidential Member of the   
      Australian Industrial Relations Commission
  –  Associate Professor Joellen Reilly, University of New South Wales
  –  Associate Professor Anne Twomey, University of Sydney

Appendix 2 – List of consultations
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12 October 2007 Western Australian Industrial Relations Commission
(Perth) Chamber of Commerce and Industry Western Australia
  UnionsWA and affiliates
  Department of Consumer and Employment Protection   
  Western Australian Government
  Chief of Staff and Chief Industrial Adviser      
  to the Hon Michelle Roberts MLA, Minister for Employment   
  Protection 

19 October 2007 Public Service Association of New South Wales

24 October 2007  Department of Justice, Tasmanian Government
(Hobart)  Tasmanian Industrial Commission
   Unions Tasmania and affiliates
  Advisor to the Hon Paul Lennon, MHA, Premier of Tasmania
  The Hon Steve Kons, MHA, Deputy Premier of Tasmania
  Minister for Justice and Workplace Relations
 
26 October 2007 Unions NSW and Affiliates
  Unions NSW

29 October 2007 ACT & Region Chamber of Commerce and Industry
(Canberra) Office of Industrial Relations, Australian Capital Territory
  Unions ACT
  The Hon Andrew Barr, MLA
  Minister for Industrial Relations, Australian Capital Territory

2 November 2007 The Hon Michael Wright, MP
(Adelaide) Minister for Industrial Relations, South Australian Government
  SafeWork SA, South Australian Government
   Attorney General’s Department
  Department of Premier and Cabinet, South Australian Government

7 November 2007 NT Workplace Advocate, Northern Territory Government 
  Professor Andrew Stewart, Flinders University
   Electrical Trades Union, New South Wales Branch
  Department of Consumer and Employment Protection   
  Western Australian Government

9 November 2007 Department of Employment and Industrial Relations
  Queensland Government
  Department of Justice, Tasmanian Government
   Industrial Relations Commission of New South Wales

12 November 2007 SafeWork SA, South Australian Government
  Industrial Relations Commission of New South Wales

14 November 2007 Industrial Relations Victoria, Victorian Government

19 November 2007  Western Australian Industrial Relations Commission
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PART	1.1A—INTERACTIoN	bETwEEN	CoRPoRATIoNS	lEgISlATIoN	AND	STATE	AND	

TERRIToRy	lAwS	

5D	Coverage	of	Part

 (1) This Part applies only to laws of a State or Territory that is in this jurisdiction.

 (2) This Part applies only to the following Corporations legislation:

  (a) this Act (including the regulations made under this Act); and

  (b) Part 3 of the ASIC Act; and

  (c) regulations made under the ASIC Act for the purposes of Part 3 of that Act.

 (3) This Part does not apply to Part 3 of the ASIC Act, or regulations made under that Act for the  
  purposes of Part 3 of that Act, to the extent to which they operate in relation to a contravention  
  of Division 2 of Part 2 of that Act.

5E	Concurrent	operation	intended

 (1) The Corporations legislation is not intended to exclude or limit the concurrent operation of any  
  law of a State or Territory.

 (2) Without limiting subsection (1), the Corporations legislation is not intended to exclude or limit  
  the concurrent operation of a law of a State or Territory that:

  (a) imposes additional obligations or liabilities (whether criminal or civil) on:

   (i) a director or other officer of a company or other corporation; or

   (ii) a company or other body; or

  (b) confers additional powers on:

   (i) a director or other officer of a company or other corporation; or

   (ii) a company or other body; or

  (c) provides for the formation of a body corporate; or

  (d) imposes additional limits on the interests a person may hold or acquire in a company or  
   other body; or

  (e) prevents a person from:

   (i) being a director of; or

   (ii) being involved in the management or control of;

    a company or other body; or

  (f) requires a company:

   (i) to have a constitution; or

   (ii) to have particular rules in its constitution.

   Note: Paragraph (a)—this includes imposing additional reporting obligations on a company or other body.

 (3) Without limiting subsection (2), a reference in that subsection to a law of a State or Territory  
  imposing obligations or liabilities, or conferring powers, includes a reference to a law of a State  
  or Territory imposing obligations or liabilities, or conferring powers, by reference to the State or  
  Territory in which a company is taken to be registered.

 (4) This section does not apply to the law of the State or Territory if there is a direct inconsistency  
  between the Corporations legislation and that law.

  Note: Section 5G prevents direct inconsistencies arising in some cases by limiting the operation of the Corporations legislation.

Appendix 3 – Extracts from the 
Corporations Act 2001 (Cth) 
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 (5) If:

  (a) an act or omission of a person is both an offence against the Corporations legislation and an  
   offence under the law of a State or Territory; and

  (b) the person is convicted of either of those offences;

  the person is not liable to be convicted of the other of those offences.

5F	Corporations	legislation	does	not	apply	to	matters	declared	by	State	or	Territory	law	to		
	 be	an	excluded	matter

 (1) Subsection (2) applies if a provision of a law of a State or Territory declares a matter to be an  
  excluded matter for the purposes of this section in relation to:

  (a) the whole of the Corporations legislation; or

  (b) a specified provision of the Corporations legislation; or

  (c) the Corporations legislation other than a specified provision; or

  (d) the Corporations legislation otherwise than to a specified extent.

 (2) By force of this subsection:

  (a) none of the provisions of the Corporations legislation (other than this section) applies in the  
   State or Territory in relation to the matter if the declaration is one to which paragraph (1)(a)  
   applies; and

  (b) the specified provision of the Corporations legislation does not apply in the State or   
   Territory in relation to the matter if the declaration is one to which paragraph (1)(b) applies;  
   and

  (c) the provisions of the Corporations legislation (other than this section and the specified   
   provisions) do not apply in the State or Territory in relation to the matter if the declaration  
   is one to which paragraph (1)(c) applies; and

  (d) the provisions of the Corporations legislation (other than this section and otherwise than  
   to the specified extent) do not apply in the State or Territory in relation to the matter if the  
   declaration is one to which paragraph (1)(d) applies.

 (3) Subsection (2) does not apply to the declaration to the extent to which the regulations provide  
  that that subsection does not apply to that declaration.

 (4) By force of this subsection, if:

  (a) the Corporations Law, ASC Law or ASIC Law of a State or Territory; or

  (b) a provision of that Law;

  did not apply to a matter immediately before this Act commenced because a provision of a   
  law of the State or Territory provided that that Law, or that provision, did not apply to the matter,  
  the Corporations legislation, or the provision of the Corporations legislation that corresponds to 
  that provision of that Law, does not apply in the State or Territory to the matter until that law of  
  the State or Territory is omitted or repealed.

 (5) Subsection (4) does not apply to the application of the provisions of the Corporations legislation  
  to the matter to the extent to which the regulations provide that that subsection does not apply  
  to the matter.

 (6) In this section:

  matter includes act, omission, body, person or thing.
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5G	Avoiding	direct	inconsistency	arising	between	the	Corporations	legislation	and	State	and		
	 Territory	laws

  Section overrides other provisions of the Corporations legislation

 (1) This section has effect despite anything else in the Corporations legislation.

  Section does not deal with provisions capable of concurrent operation

 (2) This section does not apply to a provision of a law of a State or Territory that is capable of   
  concurrent operation with the Corporations legislation.

  Note: This kind of provision is dealt with by section 5E.

  When this section applies to a provision of a State or Territory law

 (3) This section applies to the interaction between:

  (a) a provision of a law of a State or Territory (the State provision); and

  (b) a provision of the Corporations legislation (the Commonwealth provision);

  only if the State provision meets the conditions set out in the following table:

	 Conditions	to	be	met	before	section	applies [operative]

	 Item	 Kind	of	provision	 Conditions	to	be	met

 1 a pre commencement  (a) the State provision operated, immediately before  
  (commenced) provision  this Act commenced, despite the provision of:

    (i) the Corporations Law of the State or Territory (as in  
     force at that time); or

    (ii) the ASC or ASIC Law of the State or Territory (as in  
     force at that time);

    that corresponds to the Commonwealth provision; and

   (b) the State provision is not declared to be one that this   
   section does not apply to (either generally or specifically   
   in relation to the Commonwealth provision) by:

    (i) regulations made under this Act; or

    (ii) a law of the State or Territory.

  2 a pre commencement  (a) the State provision would have operated, immediately  
  (enacted) provision  before this Act commenced, despite the provision of:

    (i) the Corporations Law of the State or Territory (as in  
     force at that time); or

    (ii) the ASC or ASIC Law of the State or Territory (as in  
     force at that time);

    that corresponds to the Commonwealth provision if  
    the State provision had commenced before the   
    commencement of this Act; and
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	 Item	 Kind	of	provision	 Conditions	to	be	met

   (b) the State provision is not declared to be one that   
    this section does not apply to (either generally or   
    specifically in relation to the Commonwealth   
    provision) by:
    (i) regulations made under this Act; or
    (ii) a law of the State or Territory.

 3 a post commencement  the State provision is declared by a law of the State or 
  provision Territory to be a Corporations legislation displacement   
   provision for the purposes of this section (either generally  
   or specifically in relation to the Commonwealth provision)

 4 a provision that is  (a) the State provision as amended would have operated,
  materially amended on or   immediately before this Act commenced, despite the
  after this Act commenced  provision of:
  if the amendment was   (i) the Corporations Law of the State or Territory
  enacted before this Act    (as in force at that time); or
  commenced  (ii) the ASC or ASIC Law of the State or Territory (as in  
     force at that time);
    that corresponds to the Commonwealth provision if the  
    amendment had commenced before the commencement  
    of this Act; and
   (b) the State provision is not declared to be one that this  
    section does not apply to (either generally or specifically  
    in relation to the Commonwealth provision) by:
    (i) regulations made under this Act; or
    (ii) a law of the State or Territory.

 5 a provision that is materially the State provision as amended is declared by a law of the
  amended on or after  State or Territory to be a Corporations legislation
  this Act commenced displacement provision for the purposes of this section  
  if the amendment is (either generally or specifically in relation to the
  enacted on or after Commonwealth provision)
  this Act commenced

Note 1: Item 1—subsection (12) tells you when a provision is a pre commencement (commenced) provision.

Note 2: Item 1 paragraph (a)—For example, a State or Territory provision enacted after the commencement of the Corporations   
  Law might not have operated despite the Corporations Law if it was not expressly provided that the provision was to operate  
  despite a specified provision, or despite any provision, of the Corporations Law (see, for example, section 5 of the Corporations  
  (New South Wales) Act 1990).

Note 3: Item 2—subsection (13) tells you when a provision is a pre commencement (enacted) provision.

Note 4: Item 3—subsection (14) tells you when a provision is a post commencement provision.

Note 5: Subsections (15) to (17) tell you when a provision is materially amended after commencement.
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  State and Territory laws specifically authorising or requiring act or thing to be done

 (4) A provision of the Corporations legislation does not:

  (a) prohibit the doing of an act; or

  (b) impose a liability (whether civil or criminal) for doing an act;

  if a provision of a law of a State or Territory specifically authorises or requires the doing of that act.

  Instructions given to directors under State and Territory laws

 (5) If a provision of a law of a State or Territory specifically:

  (a) authorises a person to give instructions to the directors or other officers of a company or  
   body; or 

  (b) requires the directors of a company or body to:

   (i) comply with instructions given by a person; or

   (ii) have regard to matters communicated to the company or body by a person; or

  (c) provides that a company or body is subject to the control or direction of a person;

  a provision of the Corporations legislation does not:

  (d) prevent the person from giving an instruction to the directors or exercising control or   
   direction over the company or body; or

  (e) without limiting subsection (4):

   (i) prohibit a director from complying with the instruction or direction; or

   (ii) impose a liability (whether civil or criminal) on a director for complying with the   
    instruction or direction.

  The person is not taken to be a director of a company or body for the purposes of the   
  Corporations legislation merely because the directors of the company or body are accustomed to  
  act in accordance with the person’s instructions.

  Use of names authorised by State and Territory laws

 (6) The provisions of Part 2B.6 and Part 5B.3 of this Act do not:

  (a) prohibit a company or other body from using a name if the use of the name is expressly  
   provided for, or authorised by, a provision of a law of a State or Territory; or

  (b) require a company or other body to use a word as part of its name if the company or body  
   is expressly authorised not to use that word by a provision of a law of a State or Territory.

  Meetings held in accordance with requirements of State and Territory laws

 (7) The provisions of Chapter 2G of this Act do not apply to the calling or conduct of a meeting of 
  a company to the extent to which the meeting is called or conducted in accordance with a   
  provision of a law of a State or Territory.  Any resolutions passed at the meeting are as valid as if  
  the meeting had been called and conducted in accordance with this Act.

  External administration under State and Territory laws

 (8) The provisions of Chapter 5 of this Act do not apply to a scheme of arrangement, receivership,  
  winding up or other external administration of a company to the extent to which the scheme,  
  receivership, winding up or administration is carried out in accordance with a provision of a law of  
  a State or Territory.
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  State and Territory laws dealing with company constitutions

 (9) If a provision of a law of a State or Territory provides that a provision is included, or taken to be  
  included, in a company’s constitution, the provision is included in the company’s constitution   
  even though the procedures and other requirements of this Act are not complied with in relation 
  to the provision.

 (10) If a provision of a law of a State or Territory provides that additional requirements must be met  
  for an alteration of a company’s constitution to take effect, the alteration does not take effect  
  unless those requirements are met.

  Other cases

 (11) A provision of the Corporations legislation does not operate in a State or Territory to the extent  
  necessary to ensure that no inconsistency arises between:

  (a) the provision of the Corporations legislation; and 

  (b) a provision of a law of the State or Territory that would, but for this subsection, be   
   inconsistent with the provision of the Corporations legislation.
  Note 1: A provision of the State or Territory law is not covered by this subsection if one of the earlier   
  subsections in this section applies to the provision: if one of those subsections applies there would be no potential  
  inconsistency to be dealt with by this subsection.

  Note 2: The operation of the provision of the State or Territory law will be supported by section 5E to the  
  extent to which it can operate concurrently with the provision of the Corporations legislation.

  Pre commencement (commenced) provision

 (12) A provision of a law of a State or Territory is a pre commencement (commenced)   
  provision if it:

  (a) is enacted, and comes into force, before the commencement of this Act; and

  (b) is not a provision that has been materially amended after commencement (see subsections  
   (15) to (17)).

  Pre commencement (enacted) provision

 (13) A provision of a law of a State or Territory is a pre commencement (enacted) provision if it:

  (a) is enacted before, but comes into force on or after, the commencement of this Act; and

  (b) is not a provision that has been materially amended after commencement (see subsections  
  (15) to (17)).

  Post commencement provision

 (14) A provision of a law of a State or Territory is a post commencement provision if it:

  (a) is enacted, and comes into force, on or after the commencement of this Act; and

  (b) is not a provision that has been materially amended after commencement (see subsections  
   (15) to (17)).

  Provision materially amended after commencement

 (15) A provision of a law of a State or Territory is materially amended after commencement if:

  (a) an amendment of the provision commences on or after the commencement of this Act; and

  (b) neither subsection (16) nor subsection (17) applies to the amendment.
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 (16) A provision of a law of a State or Territory is not materially amended after 
  commencement under subsection (15) if the amendment merely:

  (a) changes:

   (i) a reference to the Corporations Law or the ASC or ASIC Law, or the Corporations Law  
    or the ASC or ASIC Law of a State or Territory, to a reference to the Corporations Act  
    or the ASIC Act; or

   (ii) a reference to a provision of the Corporations Law or the ASC or ASIC Law, or the  
    Corporations Law or ASC or ASIC Law of a State or Territory, to a reference to a   
    provision of the Corporations Act or the ASIC Act; or

   (iii) a penalty for a contravention of a provision of a law of a State or Territory; or

   (iv) a reference to a particular person or body to a reference to another person or body; or

  (b) adds a condition that must be met before a right is conferred, an obligation imposed or a  
   power conferred; or

  (c) adds criteria to be taken into account before a power is exercised; or

  (d) amends the provision in way declared by the regulations to not constitute a material   
   amendment for the purposes of this subsection.

 (17) A provision of a law of a State or Territory is not materially amended after commencement  
  under subsection (15) if:

  (a) the provision as amended would be inconsistent with a provision of the Corporations   
   legislation but for this section; and

  (b) the amendment would not materially reduce the range of persons, acts and circumstances to 
   which the provision of the Corporations legislation applies if this section applied to the   
   provision of the State or Territory law as amended.

5H	Registration	of	body	as	company	on	basis	of	State	or	Territory	law

 (1) A body is taken to be registered under this Act as a company of a particular type under section  
  118 if a law of a State or Territory in this jurisdiction:

  (a) provides that the body is a deemed registration company for the purposes of this section;  
   and

  (b) specifies:

   (i) the day on which the body is to be taken to be registered (the registration day) or the  
    manner in which that day is to be fixed; and

   (ii) the type of company the body is to be registered as under this Act;

   (iii) the company’s proposed name (unless the ACN is to be used in its name);

  and subsections (2) and (3) are satisfied.

 (2) A notice setting out the following details must be lodged before the registration day:

  (a) the name and address of each person who is to be a member on registration;

  (b) the present given and family name, all former given and family names and the date and place  
   of birth of each person who is to be a director on registration;

  (c) the present given and family name, all former given and family names and the date and place  
   of birth of each person who consents in writing to become a company secretary;
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  (d) the address of each person who is to be a director or company secretary on registration;

  (e) the address of the company’s proposed registered office;

  (f) for a public company—the proposed opening hours of its registered office (if they are not  
   the standard opening hours);

  (g) the address of the company’s proposed principal place of business (if it is not the address of  
   the proposed registered office);

  (h) for a company limited by shares or an unlimited company—the following:

   (i) the number and class of shares each member agrees in writing to take up;

   (ii) the amount (if any) each member agrees in writing to pay for each share;

   (iii) if that amount is not to be paid in full on registration—the amount (if any) each member  
    agrees in writing to be unpaid on each share;

  (i) for a public company that is limited by shares or is an unlimited company, if shares will   
   be issued for non cash consideration—the prescribed particulars about the issue of the  
   shares, unless the shares will be issued under a written contract and a copy of the contract is  
   lodged with the application;

  (j) for a company limited by guarantee—the proposed amount of the guarantee that each   
   member agrees to in writing.

 (3) If the company:

  (a) is to be a public company; and

  (b) is to have a constitution on registration;

  a copy of the constitution must be lodged before the registration day.

 (4) On the registration day, the body is taken:

  (a) to be registered as a company under this Act; and

  (b) to be registered in the State or Territory referred to in subsection (1).

 (5) The regulations may modify the operation of this Act to facilitate the registration of the company.

 (6) Without limiting subsection (5), the regulations may make provision in relation to:

  (a) the share capital of the company on registration; and

  (b) the issue of a certificate of registration on the basis of the company’s registration.

5I	Regulations	may	modify	operation	of	the	Corporations	legislation	to	deal	with	interaction	
between	that	legislation	and	State	and	Territory	laws

 (1) The regulations may modify the operation of the Corporations legislation so that:

  (a) provisions of the Corporations legislation do not apply to a matter that is dealt with by a law  
   of a State or Territory specified in the regulations; or

  (b) no inconsistency arises between the operation of a provision of the Corporations legislation  
   and the operation of a provision of a State or Territory law specified in the regulations.

 (2) Without limiting subsection (1), regulations made for the purposes of that subsection may provide  
  that the provision of the Corporations legislation:

  (a) does not apply to:

   (i) a person specified in the regulations; or
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   (ii) a body specified in the regulations; or

   (iii) circumstances specified in the regulations; or

   (iv) a person or body specified in the regulations in the circumstances specified in the   
    regulations; or

  (b) does not prohibit an act to the extent to which the prohibition would otherwise give rise to  
   an inconsistency with the State or Territory law; or

  (c) does not require a person to do an act to the extent to which the requirement would   
   otherwise give rise to an inconsistency with the State or Territory law; or

  (d) does not authorise a person to do an act to the extent to which the conferral of that   
   authority on the person would otherwise give rise to an inconsistency with the State or  
   Territory law; or

  (e) does not impose an obligation on a person to the extent to which complying with that   
   obligation would require the person to not comply with an obligation imposed on the   
   person under the State or Territory law; or

  (f) authorises a person to do something for the purposes of the Corporations legislation that  
   the person:

   (i) is authorised to do under the State or Territory law; and

   (ii) would not otherwise be authorised to do under the Corporations legislation; or

  (g) will be taken to be satisfied if the State or Territory law is satisfied.

 (3) In this section:

  matter includes act, omission, body, person or thing.
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