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Since its establishment in 2001, the PILCH Homeless Persons’ Legal Clinic (Clinic) has 

provided legal advice or assistance to over 2400 people who have experienced 

homelessness. Our most recent figures indicate that around 60% of Clinic clients have, at one 

stage or another, experienced primary homelessness.  

 

This article aims to provide a snapshot of some of the many legal issues which confront 

people who have experienced primary homelessness, including a discussion of some of the 

driving factors underpinning this trend such as the criminalisation of homelessness, the 

absence of socio-economic considerations in the formulation of many laws, and discrimination 

on the grounds of homelessness and social status. It will conclude by arguing that the best 

legal responses to primary homelessness will be informed and guided by a human rights 

framework, including the establishment of an enforceable right to adequate housing. 

 

The criminalisation of homelessness 

People experiencing primary homelessness are confronted by a range of legal issues.  

Without secure accommodation, behaviour that would otherwise be routine and lawful if 

performed in a home can suddenly become unlawful. By definition, a person who is homeless 

is deprived of an opportunity to comply with laws prohibiting certain conduct in public spaces, 

such as begging, sleeping, drinking or storing personal belongings. The result is borne out in 

a disproportionate representation of people experiencing homelessness in the infringements 

and criminal justice systems, often resulting in the accumulation of unpaid fines and the 

issuing of arrest warrants.  

 

In 2008, the Victorian Government plans to extend the infringements system to include more 

complex summary offences such as wilful damage and trespass, indecent or obscene 

language and offensive behaviour. Presently, these offences are prosecuted in open court by 

way of charge and summons, where an individual has the opportunity for his or her personal 

circumstances to be taken into account. In practice however, the formal nature of the charges 

means that a discretion is often exercised in favour of offenders, and these relatively minor 

offences go unprosecuted. The Clinic is deeply concerned that the expansion of the 

infringements system will streamline the ability to prosecute such offences and result in the 

further targeting of people experiencing primary homelessness, given the high visibility and 

vulnerability of this section of the community. Indeed, it is difficult not to take a cynical view 

and consider the expansion of the infringements system as a revenue generating exercise. 

 

The absence of socio-economic considerations  

The absence of socio-economic considerations in the formulation of many laws also has a 

profound impact upon people experiencing primary homelessness. For example, recent 

amendments to the Commonwealth Electoral Act 1918 have drastically reduced the 

opportunity for homeless voters to participate in the electoral process. The right to vote and 

participate in public affairs is a fundamental human right, enshrined in section 18(2)(a) of the 



Victorian Charter of Human Rights and Responsibilities. Aside from being a legal obligation, 

voting also represents a crucial mechanism of empowering disadvantaged communities.   

 

However, the amendments to the Electoral Act mean that the electoral roll will now close at 

8.00pm on the day that a federal election is announced, rather than seven days after the 

announcement which has previously been the case. The amendments will also introduce 

more onerous proof of identity requirements for all applications for enrolment and enrolment 

transfers. A parliamentary inquiry into the 2001 federal election acknowledged that up to 

80,000 homeless people did not vote in the 2001 federal election due to onerous voter 

registration requirements. In the Clinic’s view, the amendments of the Electoral Act will do 

nothing to address this imbalance, and are likely to severely diminish the franchise of the 

homeless population.  

 

Similarly, the absence of socio-economic considerations in the formulation of social security 

laws is unlikely to contribute to sustainable pathways from homelessness. The draconian 

‘Welfare to Work’ reforms have significantly impacted upon many of the Clinic’s clients. In 

particular,  the changes to eligibility requirements for the Disability Support Pension, the new 

8 week non-payment regime which mandates a ‘three strikes and you’re out’ policy, and the 

difficult practical and administrative changes to the way Centrelink operates have seen an 

increase in the number of clients with issues in social security law. Alarmingly, anecdotal 

evidence suggests that for many clients experiencing homelessness, the bureaucratic 

nightmare of Centrelink is such that it is preferable to simply drop out of the system and resort 

to other means of survival.  

 

Discrimination against the homeless  

If all of this is not enough, discrimination against the homeless in the provision of 

accommodation and essential goods and services represents a further significant barrier to 

the primary homeless. In Victoria, the Equal Opportunity Act 1995 (EO Act) makes it unlawful 

to treat anyone less favourably on the basis of particular attributes or personal characteristics, 

including age, sex, race, disability and political belief, and in relation to areas of activity 

including education, accommodation, employment and the provision of goods and services.  

However, homelessness and social status are not attributes that are currently protected by 

the EO Act and it is not unlawful to discriminate against a person on these grounds. 

 

Predictably then, recent research conducted by the Clinic indicates that discrimination on the 

grounds of homelessness and social status is frequent and widespread in Victoria. Out of 183 

people surveyed at homelessness assistance services in Melbourne and Geelong, almost 

70% had experienced discrimination on the basis of homelessness or social status at the 

hands of accommodation providers. Almost half of those surveyed reported that 

discrimination on these grounds had prolonged their homelessness and had made it 

increasingly difficult to find a sustainable pathway out of homelessness. 

 

A similar picture emerges in relation to goods and services providers, who discriminated 

against almost 60% of respondents on the basis of their homelessness or social status. 

Discrimination was most often experienced from restaurants, cafés or bars, followed by 

banks, retail shops, hospitals and telecommunications providers.  



 

In 2007, the Victorian Government will introduce guidelines on discrimination on the grounds 

of homelessness or social status (Guidelines). The Guidelines will apply to businesses and 

other entities that provide accommodation or goods and services. The aim is to protect and 

educate business and consumers and reduce the extent of this form of discrimination. The 

Clinic endorses the implementation of the Guidelines, but hopes that this measure represents 

an interim step to reforms that will ultimately make such discrimination unlawful. Perhaps the 

issue was best summed up by one respondent to the Clinic’s surveys who stated:  

 

'Discrimination is discrimination, whether on the basis of race, religion, sex or 

homelessness.  Everyone has a right to fair treatment.  So in my view, discrimination 

on the grounds of homelessness is as bad as any other, and setting up guidelines is 

a step in the right direction.'   

 

An enforceable right to adequate housing 

The Clinic believes that the best legal responses to homelessness must be informed and 

guided by a human rights framework. At a local level, steps such as the introduction of the 

Guidelines and the recent enactment of the Victorian Charter of Human Rights and 

Responsibilities (Charter) have engendered a sense of anticipation in the community and 

legal sectors about the potential that exists in advocating for society’s most disadvantaged, 

such as those who have experienced primary homelessness.  

 

While the Clinic considers that these steps are an important move in the right direction, there 

remains much work to be done. For example, while the Charter has enshrined in Victoria 

fundamental human rights such as the right to life, freedom of expression, and the right to 

vote and participate in public affairs, important economic, social and cultural rights such as 

the right to adequate housing remain unprotected and unenforceable. In a federal election 

year, it is important not to rest on our collective laurels.  

 

With this in mind, the Clinic’s Principal Solicitor and Coordinator, Kirsten Hilton, recently 

attended the fourth session of the United Nations Human Rights Council (HRC) in Geneva, 

Switzerland on behalf of the National Association of Community Legal Centres (NACLC). 

During the week she spent at the HRC, Kristen worked closely with the Centre of Housing 

Rights and Evictions (COHRE), an international NGO dedicated to promoting and protecting 

the housing rights of vulnerable people throughout the world. In a joint statement to the HRC, 

the NACLC and COHRE called upon member States present to support the adoption of an 

optional protocol to the International Covenant of Economic, Social and Cultural Rights 

(ICESCR), the major covenant that protects the right to housing, the right to health, the right 

to education and other fundamental rights.  

 

Currently, people who have been tortured or had other rights (such as freedom of expression) 

violated can complain to the HRC via an optional protocol to the International Covenant on 

Civil and Political Rights (ICCPR). However, there is no equivalent mechanism for people who 

have been forcibly evicted, or who are unable to access healthcare services, to make a 

complaint. The adoption of an optional protocol to ICESCR would mean that individuals who 

have suffered violations of these rights and have exhausted all actions of redress available to 



them on a domestic level would be able to make an individual complaint to the UN Committee 

of Economic, Social and Cultural Rights. 

 

The Clinic has now been asked to join an international coalition of NGO’s and independent 

activists as a part of the UN working group on the development of the protocol. While it may 

be a small step along the way to an enforceable right to adequate housing, the Clinic remains 

hopeful that it also signals an important opportunity to promote the rights contained in the 

Covenant, which may one day provide tangible legal responses which can improve the plight 

of those who have experienced primary homelessness.  
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