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Introduction 
The unauthorised sharing of copyright-protected works over peer-to-peer (‘P2P’) networks is 
widely regarded by the music and movie industries (‘rights holders’) as the single biggest 
threat to their respective business models. According to the International Federation of the 
Phonographic Industry (‘IFPI’), at least 80 per cent of all Internet traffic comprises the 
transfer of copyright works on P2P networks.1 Independent research suggests that in Australia, 
18 per cent of the population engage in illegal downloading of music files.2 

In the face of this digital revolution, rights holders have explored a range of models — 
including both legislative and non-legislative initiatives — to persuade Internet service 
providers (‘ISPs’) to take steps to prevent P2P file sharing. This paper explores several 
proposals that have been put forward by rights holders, each of which asks the key 
intermediary in the digital world — the ISP — to play a proactive role in the fight against 
piracy. 

The Economics of P2P File sharing 
As P2P networks have become ubiquitous, a great deal of controversy has erupted over 
whether file sharing has either hurt or helped the rights holders’ traditional revenue streams. 
Some economic studies have concluded that file sharing reduces record sales. For instance, 
three papers published in the Journal of Law and Economics in April 2006 each found some 
kind of harm to rights holders from file sharing,3 and research from the United States suggests 
that at least 20 per cent of illegal downloads would have otherwise been purchased 
legitimately4 Other studies suggest that file sharing has had no negative impact on CD sales, 
including a widely-cited paper in the Journal of Political Economy in February 2007, which 
analysed actual downloads on file sharing networks.5 

Rights holders have consistently argued that P2P causes substantial economic harm. 
Consistent with this position, IFPI has referred to the growth of P2P as prompting a crisis in 
recorded music that it argues has wide implications for the whole digital marketplace and all 
those businesses to which music is an important ingredient.6 
                                                 
 
1 IFPI, IFPI Digital Music Report 2008 (2008) 3. 
2 Sabiene Heindl, ‘Illegal file sharing threatens growth of music’, (2008) 11(4) Internet Law Bulletin, 63 
3 See Stan Liebowitz, ‘File Sharing: Creative Destruction or Just Plain Destruction’ (2006) 49 Journal of Law 

and Economics,1 ; Rafael Rob and Joel Waldfogel, ‘Piracy on the High C’s: Music Downloading, Sales 
Displacement, and Social Welfare in a Sample of College Students’ (2006) 49 Journal of Law and 
Economics,29; Alejandro Zentner, ‘Measuring the Effect of File Sharing on Music Purchases’ (2006) 49 
Journal of Law and Economics , 63. All three papers are available at 
http://econpapers.repec.org/article/ucpjlawec/. 

4 Institute for Policy Innovation, ‘The True Cost of Sound Recording Piracy to the US Economy’, (2007) 188 
Policy Report, 7. 

5 Felix Oberholzer-Gee and Koleman Strumpf, The Effect of File Sharing on Record Sales: An Empirical 
Analysis (2006) <http://www.utdallas.edu/~liebowit/intprop/OS%202006-12-12.pdf>. 

6 IFPI, above n 1. 

http://www.utdallas.edu/~liebowit/intprop/OS%202006-12-12.pdf
http://econpapers.repec.org/article/ucpjlawec/
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Regulatory Proposals 
‘Notice and Disconnect’ 
Globally, rights holders and other stakeholders have explored a variety of different ways to 
regulate file sharing. One of the preferred solutions put forward by rights holders is a notice 
and disconnect scheme where, after a predetermined number of warnings, the subscriber 
account of an alleged file sharer is disconnected by their ISP.7 This type of proposal has also 
been referred to as a three strikes regime,8 because it includes a graduated system of a written 
warnings followed by a suspension notice, and, on the third occurrence of suspected 
infringement, disconnection. 

Such schemes centre around the disconnection of internet accounts without the intervention of 
a court or a legal finding of actual copyright infringement. The rights holders favour such 
schemes because they say that in most cases a single warning is adequate to cause users to 
cease engaging in P2P file sharing.9 ISPs consider that this mechanism requires them to, in 
effect, perform a judicial role in assessing infringement of third party rights, and to enforce 
them on behalf of rights owners. 

In Australia, rights holders have been vocal in their lobbying for the adoption of a ‘notice and 
disconnect’ system. The proposal is that a warning email would be sent for the first 
infringement, followed by a limited suspension from the service for a second infringement, 
and termination for a third infringement. However, the proposal does not address a number of 
practical issues. For example, it provides no details about how ISP customers engaging in P2P 
would be identified, contains an underlying presumption of guilt, and does not answer the 
question what would happen to those whose accounts have been terminated. Would, for 
example, ISPs be required to create a blacklist of offenders, or could terminated users simply 
resubscribe to another ISP’s services? 

The ‘three strikes’ model has been most influential in France, where, in November 2007, 
Nicholas Sarkozy announced that ISPs and stakeholders had signed a memorandum of 
understanding (‘MOU’) relating to a notice and disconnect scheme.10 The French version of 
the scheme bears some significant differences to that proposed in Australia. Most importantly, 
according to the MOU, the regime will be administered by an independent government body 
under the supervision of a judge. This body will send warnings to file-sharers and act as an 
appeal tribunal. A bill to introduce these measures into legislation was introduced on 18 June 
2008 and is expected before the French Parliament in the autumn of 2008. 

In Japan, it appears that steps have also been taken to implement a form of notice and 
disconnect. It has been reported that the four largest Japanese Internet providers have entered 
into an agreement that requires ISPs to disconnect Internet access for users of Winny, a P2P 

                                                 
 
7 See Francis Eliott, ‘Internet Users Could Be Banned over Illegal Downloads’, The Times (London), 

12 February 2008 
<http://technology.timesonline.co.uk/tol/news/tech_and_web/the_web/article3353387.ece>; Heath Gilmore 
and Kerrie Armstrong, ‘War on Music Piracy’, Sydney Morning Herald (Sydney), 17 February 2008 
<http://www.smh.com.au/articles/2008/02/16/1202760662778.html>. 

8 See, eg, John Ozimek, ‘France Gets Closer to ‘Three Strikes’ Downloader Web Ban’ (12 June 2008) The 
Register <http://www.theregister.co.uk/2008/06/12/france_music_law/>. 

9 per Stephen Peach, CEO of Aria, in the television programme MiTunes, broadcast on SBS on 3 June 2008 as 
part of the Insight series. 

10 See Ben Fenton, ‘French Plan E-mail Warnings for Illegal Downloads’, Financial Times (London), 28 
January 2000 <http://www.ft.com/cms/s/0/d5fe255a-cd41-11dc-9b2b-000077b07658.html>. 

http://www.ft.com/cms/s/0/d5fe255a-cd41-11dc-9b2b-000077b07658.html
http://technology.timesonline.co.uk/tol/news/tech_and_web/the_web/article3353387.ece
http://www.smh.com.au/articles/2008/02/16/1202760662778.html
http://www.theregister.co.uk/2008/06/12/france_music_law/
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technology that is often used to distribute pirated films, music and software.11 Under this 
approach, copyright holders give an ISP a list of IP addresses of alleged infringers using 
Winny. After a warning, flagrant violators are be subject to disconnection by their ISPs.12  

But not all government responses to notice and disconnect have been positive. In Sweden, the 
Renfors Report, released in September 2007, proposed a change in the law to oblige ISPs to 
block the subscriptions of users who repeatedly engage in copyright infringement on a large 
scale. However, in March 2008, the Swedish Minister of Justice, Beatrice Ask, and Minster of 
Culture, Lena Adelsohn Liljeroth, announced that the government had rejected the report’s 
recommendations.13 This was due to widespread criticism of the disconnection proposal and 
the serious repercussions of such a scheme in a society where access to the Internet is 
considered an imperative welfare issue. 

Further, the European Parliament has also passed a resolution expressly rejecting the adoption 
of ‘three strikes’ style regimes.14 This resolution of 10 April 2008 called upon the 
Commission and Member States to ‘recognise that the Internet is a vast platform for cultural 
expression, access to knowledge, and democratic participation in European creativity, 
bringing generations together through the information society [and] to avoid adopting 
measures conflicting with civil liberties and human rights and with the principles of 
proportionality, effectiveness and dissuasiveness, such as the interruption of Internet access’.15 

Notice and disconnect schemes are not all cut from the same cloth. Some proposals give 
rights holders the ability to disconnect file-sharers irrespective of the scale of the alleged 
infringement. Other schemes — like Japan’s — only require the disconnection of large scale 
infringers. However, in each case the sanctions countenanced under notice and disconnect or 
‘three strikes’ schemes are serious. 

Many ISPs have been reluctant to adopt any form of notice and disconnect. In particular, ISPs 
in some countries are wary of relying on allegations of infringement given to them by rights 
holders. Such allegations have had neither the benefit of public examination nor been tested in 
court. Furthermore, they typically rely on IP address data to link infringements with 
individual subscribers, which can pose difficult issues of proof and technical reliability.16 
There are also temporal issues arising out of the linking of IP address data to end users, 
particularly where ISPs use dynamic IP address allocation techniques to maximise their 
efficient use of IP addresses.  

Some ISPs regard notice and disconnect as requiring providers of commercial services 
(Internet connectivity) to make what are essentially judicial determinations such as: Is the file 
subject to copyright? Has there been an infringement? Is there a fair dealing or fair use 
defence? There is also concern among ISPs that disconnection could penalise the wrong 

                                                 
 
11 See Chris Williams, ‘Japanese ISPs Agree Three Strikes-style Anti-piracy Regime’ (16 March 2008) The 

Register <http://www.theregister.co.uk/2008/03/17/japan_three_strikes/>. 
12 See George Ou, ‘Japan’s ISPs Agree to Ban P2P Pirates’ (16 March 2008) ZDNet 

<http://blogs.zdnet.com/Ou/?p=1063>. 
13 See Beatrice Ask and Lena Adelsohn Liljeroth, ‘Kulturarbetare får stöd av domstol’ (14 March 2008) 

Svenska Dagbladet <http://www.svd.se/opinion/brannpunkt/artikel_972903.svd>. 
14 European Parliament Resolution of 10 April 2008 on Cultural Industries in Europe 2007/2153(INI) (2008) 

PE 405.408. 
15 Ibid [23]. 
16 See, eg, Michael Piatek, Tadayoshi Kohno and Arvind Krishnamurthy, ‘Challenges and Directions for 

Monitoring P2P File Sharing Networks: or Why My Printer Received a DMCA Takedown Notice’ (2008) 
University of Washington Technical Report UW-CSE-08-06-01 <http://dmca.cs.washington.edu/>. 

http://dmca.cs.washington.edu/
http://www.theregister.co.uk/2008/03/17/japan_three_strikes/
http://blogs.zdnet.com/Ou/?p=1063
http://www.svd.se/opinion/brannpunkt/artikel_972903.svd
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person where an Internet connection is shared among multiple users and that acting on 
unproven allegations to disconnect customers’ Internet access could give rise to a liability on 
the part of ISPs to their customers, or equally importantly, could damage their brands. These 
concerns, together with those set out above around practical implementation of the proposed 
notice and disconnect schemes, serve to reinforce ISPs’ reluctance to adopt them. 

‘Notice and notice’ 
Following the UK Government’s publication in February 2008 of a strategic paper threatening 
to introduce legislation if a voluntary solution was not reached by April 2009,17 an MOU has 
recently been signed between stakeholders on the issue of peer to peer regulation. This was 
also in response to a two month trial along similar lines by the British Phonographic Industry 
(‘BPI’) and Virgin Media.18 

The MOU stops short of the full notice and disconnect regime favoured by rights holders, and 
instead sets out high level principles for a co-regulatory ‘notice and notice’ scheme. Under the 
MOU, rights holders will notify ISPs of the IP addresses of users sharing copyright material 
on P2P. ISPs will identify the infringing customers and forward a standard form notice to 
them.  

This model is a ‘light touch’ solution that will be based on voluntary codes of practice 
approved by the regulator. It is anticipated that these codes will deal with specific issues such 
as proof of infringement, actions to be taken against alleged infringers, who bears 
responsibility for false allegations, and what rights of appeal are open to consumers, but is 
unclear what enforcement options will be used against repeat infringers. The fundamental 
difference with this scheme is that it does not rely on disconnection as the ultimate sanction. 

The Hong Kong government is also currently holding an enquiry into copyright protection in 
the digital environment and has indicated its preference for a voluntary P2P code of practice. 
It also intends to convene a forum among ISPs, rights holders and end users to consider issues 
of notice format, indemnity and cost sharing. The government has identified ‘notice and 
notice’ as a possible model, but is still considering its options.  

Content filtering 
In addition to lobbying for the introduction of notice and disconnect schemes, in some 
jurisdictions, Rights holders have explored the option of suing ISPs directly to obtain court 
orders with the aim of reducing the availability of copyright materials online. 

In Belgium, the Society of Authors, Composers and Publishers (‘SABAM’) recently sued 
Scarlet (formerly Tiscali), an ISP, for secondary copyright infringement. SABAM 
successfully argued that Scarlet, as a provider of Internet services, was responsible for 
enabling the file sharing activities of its customers. The remedy awarded by the Court was 
unprecedented: Scarlet was required to implement filtering technologies within six months to 
stop illegal file sharing from occurring on its network. If Scarlet does not comply with the 

                                                 
 
17 Department for Culture, Media and Sport, Creative Britain, New Talents for the New Economy (February 

2008) <http://www.innovateuk.org/_assets/pdf/other-publications/creative%20britain%20-
%20new%20talents%20for%20the%20economy_feb2008.pdf>. 

18 See Chris Williams, ‘Virgin Media and BPI Join Forces to Attack Illegal File-sharing’ (6 June 2008) The 
Register <http://www.theregister.co.uk/2008/06/06/virgin_media_bpi_deal/>. 

http://www.theregister.co.uk/2008/06/06/virgin_media_bpi_deal/
http://www.innovateuk.org/_assets/pdf/other-publications/creative%20britain%20-
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Court’s order, it will have to pay 2500 Euros per day in damages. The case is currently being 
appealed.19 

A number of large content owners have also issued proceedings in Ireland against Eircom, 
Ireland’s largest ISP. The Irish divisions of EMI, Sony BMG, Universal and Warner Music 
have joined forces arguing that Eircom is violating the Copyright and Related Rights Act 2000 
(IE) by making copyright works available without authorisation at the direction of Internet 
users.20 Interestingly, the plaintiffs appear not to have alleged any actual infringements of 
copyright in the pleadings, but have taken the action based on a presumption that Eircom is 
infringing copyright works owned by the plaintiffs. The remedy sought is a wide-ranging 
injunction that would restrain Eircom from infringing copyright in sound recordings owned or 
licensed to the plaintiffs by making copies of those sound recordings available to the public 
through its Internet service. The injunction does not specifically seek installation of filtering 
technologies, but the installation of Audible Magic fingerprinting software or a commercially 
available equivalent was put forward by the plaintiffs as one method of removing infringing 
content from Eircom’s network.21 

Cooperation between ISPs and rights holders is not as rare as the Scarlet and Eircom cases 
might suggest. For example, in the United States rights holders have opted to cooperate with 
ISPs to develop anti-piracy technologies. Cary Sharman, head of the Recording Industry 
Association of America (‘RIAA’), has said that the RIAA does not endorse mandatory 
filtering by ISPs but instead prefers a ‘marketplace solution’ to address illegal file sharing.22 

AT&T is also working with the RIAA and the Motion Picture Association of America 
(‘MPAA’) on new filtering technology that may reduce unauthorised copying of movies and 
music.23 The specific technology that AT&T plans to use has not been made public. Since P2P 
traffic is notoriously difficult to detect and control, and P2P traffic is increasingly encrypted to 
prevent determination of the nature of the content being distributed, only time will tell if 
AT&T’s filtering technology will be effective to deter illegal file sharing over P2P networks. 
What is clear, however, is that filtering technology is sometimes adopted as a result of 
voluntary arrangements. 

Disclosure of alleged file-sharers’ identities 
In many jurisdictions, rights holders are able to take action for copyright infringement directly 
against illegal file sharers. In order to do so, they often have to obtain a court order requiring 
                                                 
 
19 The Scarlet case did not consider Directive 2000/31/EC of the European Parliament and of the Council of 8 

June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the 
Internal Market (‘E-commerce Directive’), which provides an immunity to ISPs for activities they undertake 
as providers of Internet services. At issue in the appeal will be whether the E-commerce directive provides a 
wide immunity for ISPs that have no direct involvement in the infringing activities of their customers. In 
addition, the appeal will also likely consider whether the E-commerce Directive prevents a judge from 
granting injunctive relief at a rights holder’s request. 

20 John Whelan and Ciara Cullen, ‘Ireland: Irish ISP Sued by Music Industry’ (June 2008) Managing 
Intellectual Property <http://www.managingip.com/Article/1940955/Irish-ISP-sued-by-music-industry.html>. 

21 Audible Magic is the leading provider of content filtering software. Its customers include Microsoft, Grouper, 
YouTube, Nokia, videoegg, Dailymotion and a number of other well-known Internet companies. See Audible 
Magic, Content Identification Services Customers (2008) <http://www.audiblemagic.com/clients-
partners/contentsvcs.asp>. 

22 Nate Anderson, ‘RIAA Chief: We Don’t See a Need for Mandatory ISP Filtering’ (30 January 2008) Ars 
Technica <http://arstechnica.com/news.ars/post/20080130-riaa-chief-we-dont-see-a-need-for-mandatory-isp-
filtering.html>. 

23 Brad Stone, ‘AT&T and Other ISPs May Be Getting Ready to Filter’ (8 January 2008) New York Times 
Weblog: Bits <http://bits.blogs.nytimes.com/2008/01/08/att-and-other-isps-may-be-getting-ready-to-filter/>. 

http://bits.blogs.nytimes.com/2008/01/08/att-and-other-isps-may-be-getting-ready-to-filter/
http://www.managingip.com/Article/1940955/Irish-ISP-sued-by-music-industry.html
http://www.audiblemagic.com/clients-partners/
http://arstechnica.com/news.ars/post/20080130-riaa-chief-we-dont-see-a-need-for-mandatory-isp-filtering
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internet service providers to disclose the details of their customers that are alleged to be 
infringing.24  

This approach is being adopted by a games company, Topware Interactive, in the UK. 
Topware obtained the details of alleged infringers from ISPs through court orders. It then 
dispatched around 500 letters to P2P users that had been identified as sharing its game, Dream 
Pinball 3D, via file-sharing services including eMule, eDonkey, Gnutella and others. The 
letters requested a cash settlement of £300 GBP in order to prevent the matter from 
progressing to legal action. One case where the recipient refused to settle has already been 
heard in the UK, and "16,000 of damages and costs were awarded to Topware against the 
filesharer. 

Many rights owners do not favour the approach of taking direct action, because they say 
obtaining court orders to identify the infringers can be time consuming and costly. To 
facilitate direct action, the Swedish government is considering legislation giving courts the 
authority to compel ISPs to hand over the personal details of suspected file-sharers.25 This 
could be beneficial to some Swedish ISPs that do not want to take action against customers 
unless the law requires it. As a spokesman for Swedish ISP Com Hem put it, regulation of 
copyright infringement should be treated as a judicial matter so that ISPs do not have to ‘act 
as police’.26  

The safe harbour provisions set out in the United States’ Digital Millennium Copyright Act 
1998 (‘DMCA’)27 include a subpoena process whereby copyright owners can force service 
providers (such as ISPs) to disclose the identity of alleged infringers. Providing the required 
formalities are satisfied, there is no assessment of the merits of a subpoena and no judicial 
oversight required. However, a number of cases have interpreted the subpoena process 
narrowly and have held that it does not apply to P2P infringements. In RIAA v Verizon Internet 
Services Inc28 the Court of Appeal for the Eighth Circuit held that the subpoena process 
cannot be used to force ISPs to reveal the names of alleged P2P file-sharers. It was held the 
process is directed solely to safe harbour situations where the ISP is actually storing infringing 
content at the direction of a user — and not to conduit or transmission situations. This view 
was confirmed in re Charter Communications Inc, Subpoena Enforcement Matter.29 

In Australia, the Federal Court Rules already provide that an order for preliminary discovery 
can be made to identify the respondent in proceedings.30 The advantage of this approach is 
that any action taken by an ISP is on the basis of an order made by a court, so the ISP is not 
exercising a quasi-judicial function in its own right. 

In the litigation context, rights holders in Europe have not had an easy time obtaining 
information about alleged file-sharers. One example of these difficulties is provided by the 
Telefónica decision,31 where the ECJ held that European Union law does not require ISPs to 

                                                 
 
24 For example, Topware Interactive recently obtained a court order requiring UK ISPs to hand over the details 

of account holders alleged to be sharing its computer games illegally. www.theregister.co.uk. 
25 See Associated Press, ‘Sweden Pursues Illegal File Sharers’ (14 March 

2008)<http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/20080314/Sweden_files_080314>. 
26 Ibid. 
27 Section 512 (h) 
28 351 F 3d 1229 (DC Cir, 2003) (cert denied, 125 S Ct 309 (2004)) 
29 393 F 3d 771, 73 USPQ 2d (BNA) 1339 (8th Cir, 2005) 
30 See Federal Court Rules 1979 (Cth) O 15A. 
31 Productores de Música de España (Promusicae) v Telefónica de España SAU [2008] EUECJ C-275/06 

<http://www.bailii.org/eu/cases/EUECJ/2008/C27506.html> (‘Telefónica’). See also European Digital 

http://www.bailii.org/eu/cases/EUECJ/2008/C27506.html
http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/20080314/Sweden_files_080314
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disclose the names of those sharing files across their networks in a civil lawsuit. The plaintiff 
in the case, Promusicae, filed a civil petition in a Spanish court to compel Telefónica, a 
Spanish ISP, to reveal the identities and physical addresses of users whom Promusicae 
believed were using P2P networks to infringe copyright works. Telefónica argued that Spanish 
law only required disclosure of such information in a criminal case, so that it could avoid 
disclosure for purposes of civil copyright infringement proceedings. The ECJ agreed to hear a 
reference from the Spanish court, and decided that the Spanish legislation was valid and 
consistent with the various European directives on the issue. 

The Telefónica decision, along with the Swedish government’s proposed legislation, 
highlights the tension between protecting the legitimate interests of copyright owners and 
protecting the personal information of end users. Indeed, some see the Telefónica decision as a 
missed opportunity to articulate proper guidance to Member State legislatures in dealing with 
the competing interests of rights holders, privacy advocates and end users.32  

Denying access to file-sharing websites 
Courts in Denmark have on at least two occasions ordered ISPs to block access to file sharing 
websites. First, in February 2008, the IFPI secured a judgment requiring Denmark-based ISP 
Tele2 to shut down access to the popular file sharing site The Pirate Bay. The Court found that 
Tele2 infringed the plaintiff’s copyrights by giving its customers access to its website.33 The 
second blocking order, also made against Tele2, required it to block access to 
AllofMP3.com,34 a popular Russian music download website. 

Whilst the rights owners see denying access to specific sites as one way of addressing the 
issue of copyright infringement without suing individual file-sharers or asking ISPs to 
implement new filtering technologies, some Internet activists argue that file sharing sites 
should not be shut down, even if they are used for piracy, on the basis that file sharing sites 
also help people share legal content.  

International Cooperation 
Many of the issues raised when considering how best to address P2P are reported to have been 
discussed in the international negotiation of the Anti-Counterfeiting Trade Agreement. The 
agreement is being negotiated in closed sessions and a copy of the proposed text has not 
been publicly released, however it is thought the agreement is intended to establish a new 
standard of IP enforcement to combat commercial scale trade in counterfeit and pirated goods 
worldwide.  

The treaty’s title suggests that the agreement only covers counterfeit physical goods, however, 
leaked documents indicate that it will have a broader scope, including ‘Internet distribution 
and information technology’.35 As an example, the leaked documents include a proposal to 

                                                                                                                                                         
 

Rights, ‘ECJ Decision on Handling Traffic Information in Civil Cases’ (30 January 2008) 
<http://www.edri.org/edrigram/number6.2/ecj-traffic-copyright>. 

32 H Tielemans and K Van Quathem, ‘Privacy Rules do not Trump IP Protection’ (May 2008) 180 Copyright 
World 12, 12–13. 

33 Jacqui Cheng, ‘Pirate Bay to IFPI: Danish Ban Has Led to Even More Traffic’ (12 February 2008) Ars 
Technica <http://arstechnica.com/news.ars/post/20080212-pirate-bay-to-ifpi-danish-ban-has-led-to-even-
more-traffic.html>. 

34 Smaran-Torrentfreak and Sebastian Gjerding, ‘Danish ISP Forced to Block Allofmp3.com’ (8 November 
2006) European Digital Rights <http://www.edri.org/edrigram/number4.21/allmp3_denmark>. 

35 http://wikileaks.org/w/index.php?title=Proposed_US_ACTA_multi-
lateral_intellectual_property_trade_agreement_%282007%29&oldid=29522 

http://wikileaks.org/w/index.php?title=Proposed_US_ACTA_multi-lateral_
http://www.edri.org/edrigram/number6.2/ecj-traffic-copyright
http://arstechnica.com/news.ars/post/20080212-pirate-bay-to-ifpi-danish-ban-has-led-to-even-more-
http://www.edri.org/edrigram/number4.21/allmp3_denmark
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force ISPs to provide information about suspected copyright infringers without a warrant. 
Adoption of this approach would make it easier for the record industry to sue music file 
sharers and for officials to shut down non-commercial BitTorrent websites such as The Pirate 
Bay. 

Conclusion 
The IFPI stated in its 2008 Digital Music Report that: 

2007 was the year ISP responsibility started to become an accepted principle. 2008 must 
be the year it becomes reality.36 

Whilst the IFPI, other industry bodies and rights holders are adamant that ISPs have a role to 
play in reducing global file sharing, the IFPI principle of ISP responsibility appears to be far 
from accepted by ISPs (who regard themselves as mere conduits) and other stakeholders. This 
discussion illustrates that governments and public bodies have started to recognise that rights 
holders’ proposals raise several practical and legal issues, including concerns over privacy, 
liability and consumer interests. 

The debate between rights holders, ISPs and consumer groups over how best to address illegal 
file sharing via P2P networks will in all likelihood continue for some time. As we currently 
stand, more than half way through 2008, ISP Responsibility is clearly still on the agenda. 

 

                                                 
 
36 Ibid. 


