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External Dispute Resolution (EDR) schemes play an important role in resolving consumer 
disputes  about  telecommunications,  financial  and  utility  (energy,  gas  and  water) 
services.  Disputes  with  providers  of  these  services  can  be  serious,  often  involving 
disputed debts of many thousands of dollars, eventually impacting on access to credit 
for homes and cars. This essay argues that EDR schemes cannot adequately service 
Indigenous  Australians  under  their  current  modes  of  operation.  In  considering 
intercultural conflict concepts such as cultural fluency, recent research has argued that 
the established model of traditional or Western mediation is limited in its effectiveness in 
dealing  with  conflict  amongst  indigenous  people  or  between  Indigenous  and non-
indigenous.  Given that  EDR schemes are also underpinned by the same Alternative 
Dispute  Resolution  (ADR)  theories  that  underpin  mediation  processes,  this  paper 
considers the implications of this research for EDR schemes.  It will argue that “outreach 
programs” alone are not sufficient to improve access  and outcomes for  Indigenous 
Australians.  Finally,  some  proposals  for  EDR  Schemes  will  be  presented  to  facilitate 
improved outcomes, arguing that the primary focus for “capacity building” should be 
within the organisations themselves.

While is not in the purpose of this paper to provide a detailed history of EDR (or industry 
based resolution schemes) in Australia, it is worth noting that they are relatively recent 
addition to the dispute resolution landscape of Australia. While some may have been in 
existence in some form since the 1980's, there has been a significant growth in use of 
them, with an excess of 300,000 complaints from consumers and small businesses to the 
largest  schemes  in  the  financial  year  2008-09.  As  O'Shea  &  Rickett  point  out  (2006, 
p.151), the schemes’ origins may vary, from a voluntary response by an industry in order 
to  avoid  costly  legal  processes  to  “self-regulation”  as  a  response  to  a  threat  of 
government regulation. The legal basis underlying the schemes also vary.  

These schemes  are  not  regulators,  or  courts,  or  self-help  agencies  or 
even conventional alternative dispute resolution agencies, they reveal 
attributes of all these categories of institutions, but do not neatly fit with 
any of them  (O'Shea & Rickett 2006, p.148)

In line with the common perception of the role of an Ombudsman, these services are 
often referred to as offices “of last resort” but this is misleading. What is common across 
the schemes is that consumers or small businesses (which will  be referred to collectively 
as “consumers”) will have already made a reasonable attempt to make the company 
aware  of  their  complaint  and afforded  it  the  opportunity  to  resolve  it.  In  1997  the 
Federal  Government  published Benchmarks  for  Industry  Dispute Resolution Schemes 
(known as the DIST Benchmarks) which remain the reference points for the operation of 
Australian EDR schemes (DIST 1997). While there is some variation in procedures across 
schemes, all the schemes use a range of ADR processes, which can be simplified thus:

1) Facilitation-  with  limited  involvement  of  EDR  schemes,  the  company  is  offered 
another opportunity to resolve the complaint directly with the consumer within a limited 
time frame.

2) Conciliation- the EDR scheme will actively engage with the consumer and company 
in seeking a resolution. This may require a consideration of evidence where an officer of 
the scheme may offer expert advice and present an independent assessment of the 
positions of the parties.

3) Determination- If conciliation fails, the scheme may make a decision that is binding 
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on the company (TIO 2009 p.36, EWOV 2010, FOS 2010-1).

The schemes are very rarely required to use their binding powers; however in practice 
the  nature  of  the  process  places  a  high  level  of  responsibility  and  power  with 
investigations/conciliation staff. As O'Shea & Rickett indicate (2006, p.149), even though 
consumers are not bound by a scheme decision and may seek other resources, such as 
a small claims court or tribunal, it appears very few do so. If a complaint is not resolved 
through facilitation, it is typical that a single investigator/conciliator will be the primary 
decision maker on how or if a complaint progresses.  These staff must work to agreed 
time frames  and  manage  high  case  loads  (FOS  2010-2),  with  both  consumers  and 
companies required to be available in office hours to discuss the complaint or to quickly 
provide additional documents to support claims. The schemes all operate from single 
locations  in  capital  cities  and staff  do not,  as  a  rule,  venture  from these  offices  to 
facilitate resolution of complaints.  In considering the set up of these offices, it is also 
worthwhile considering their jurisdiction. The schemes can consider financial matters that 
are comparable with courts of law or tribunals, with the Financial Ombudsman Service 
able to make binding decisions up to $280,000 and the Telecommunications Industry 
Ombudsman  (TIO)  $30,000.  Case  studies  presented  by  the  schemes  in  their  annual 
reports  point  to  dealings  relating  to  excessive  billing  charges,  credit  defaults  and 
disconnection of essential services which have a significant impact for the individual 
consumers  concerned.  It  is  also  apparent  that  consumers  are  likely  to  have  been 
through a protracted complaints process with the service provider or institution before 
bringing the matter to the relevant EDR Scheme.

Before looking specifically at how the EDR schemes are providing services to Indigenous 
Australians,  the broader  national  context  should be considered.  In 2010 the Federal 
Government appears to have made cultural change a key policy with the objective to 
“reset the relationship between Indigenous and non-Indigenous Australians” (Closing the 
Gap 2010, p.4).  This follows the event on February 2008 when the Apology to the Stolen 
Generation by the Prime Minister was presented as a rallying call  to all Australians to 
play  a  part  in  improving  both  understanding  and  the  real  situations  of  indigenous 
Australians. The view of the State towards its past performance is unusually frank:

For  decades,  successive  Commonwealth,  state  and  territory 
governments have not faced up to taking responsibility for inadequate 
housing and services in remote communities. They have also provided 
inadequate  health,  education  and  community  services  to  many 
Indigenous people in regional and urban areas (Closing The Gap, 2010, 
p.1).

EDR schemes have a broad remit to be accessible to consumers either nationally or 
statewide. A key benchmark is accessibility and each of the schemes has responded to 
this over time by removing requirements that complaints be made in writing. Consumers 
calling or writing to the schemes can gain the assistance of interpreters or translators in 
foreign languages if required and staff from each scheme receive specific training to 
provide  additional  assistance  to  consumers  who  may  be  defined  as  vulnerable  or 
disadvantaged.  All  the  schemes  appear  to  put  a  premium on  having staff  from  a 
diverse  range of  professional  backgrounds  and training (for  example see TIO 2010). 
However,  none of  the  schemes  appears  to  have provided any  public indication of 
whether  it  has actively sought to  employ Indigenous Australians  in dispute resolution 
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roles. It is noteworthy that the Electricity and Water Ombudsman of New South Wales 
(EWON)  has  an  Aboriginal  Project  Officer  and  it  conducted  specific  research  that 
identified that approximately 6% of its complainants are Indigenous (EWON 2010). One 
of  the common points  that  is made in the field is that  it  is very hard to identify the 
numbers of Aboriginal and Torres Strait islanders contacting offices and it is therefore 
difficult to identify where needs exist and where limited resources should be focused 
(Petre  2007).  A  consistent  commentary  from  Indigenous  consumers  and  consumer 
advocates is that many have not known EDR schemes exist and even if they do they are 
reticent to believe that there is value in seeking assistance from a non-government and 
non-regulatory body (private conversations, 2009, 2010). The publications and “access” 
policies of the schemes seem to go beyond defining the EDR schemes as independent 
umpires and place them within the framework of social inclusion. So if all consumers can 
make a free call from a landline or phone box to an EDR scheme to lodge a complaint 
about their energy company, bank or telephone provider, the expectation is that an 
Indigenous Australian should have an open and understanding hearing when they call 
an  EDR  scheme  with  their  complaint.  However,  there  may  be  a  number  of  further 
structural and cultural barriers that could block the pathway to a fair and reasonable 
resolution of such a complaint.

While it appears that cultural  awareness is somewhat valued in the field of consumer 
dispute resolution, the idea of cultural fluency may be more unfamiliar. Cultural fluency 
places culture within all conflicts, not just as a factor or consideration. Le Baron (2003, 
p.3)  describes culture as “an underground river:  full  of  life, dynamic and powerful  in 
shaping the course of conflicts, yet often outside awareness”. This poses the question of 
how  one  can  start  to  navigate  something  which  one  is  not  aware  of.  Le  Baron 
references the work of Hall in looking at different worldviews, for example Individualist 
versus Communitarian. Her book “Bridging Cultural Conflicts” also explores the idea of 
“currency” defined as ways of being or acting the world, not just a way of thinking that 
may result from some lack of knowledge or education (2003, p.10).  Recognising that 
automatic eurocentricity may be the most prevalent of the “cultural traps” that hinder 
dispute resolution, it would appear that the Complexity Trap- where it all looks too hard 
to  understand-  may  well  be  an  even  more  significant  barrier  to  achieving  better 
outcomes in Indigenous dispute resolution. There may be a great many underground 
rivers for a non-indigenous Australian to follow in seeking a degree of cultural fluency. 
Ross (2006, p. xiii) describes a sense of dislocation when working in Aboriginal justice in 
remote regions of Canada:

While I  sensed myself  moving towards a better  appreciation of  many 
Aboriginal people's assertion that their cultures cause them to see the 
world in a different way, I was finding it increasingly difficult to let go of 
my own way of seeing.

In “On Touching the Moral Imagination”, Lederach (2005, 1-19) tells four success stories in 
conflict resolution from Columbia, Tajikistan,  Kenya and Ghana and argues that  the 
drivers of these successes cannot be boxed up into specific processes, religious faiths or 
exercise of political or economic power. While Lederach's description of the reason - 
“the serendipitous appearance of the moral imagination” sounds prosaic, it suggests a 
challenge is needed to Western approaches to dispute resolution which claim to be 
alternative  but  still  arise  out  of  Western  concepts  of  law,  governance  and  post-
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enlightenment logic. In outlining the Weche approach, Ghostkeeper (2004, p.161) has 
adapted  the  concept  of  “partnershipping”  within  the  Woodland  Cree  Nation  and 
argues  that  Aboriginal  Wisdom  and  Western  scientific  knowledge  should  both  be 
integrated into the design of dispute resolution processes. Ghostkeeper suggests that 
complex issues between indigenous and non-indigenous people are normally viewed as 
problems, making it “hard to move forward from this negative position”. In approaching 
it as a puzzle rather than a problem, a positive outcome is more likely (2004, 161-162). In 
his consideration of aboriginal justice in Canada, Ross considers how the use of Western 
mediation in restorative justice has tended to focus on material  concerns,  so that a 
young offender may be willing to pay the cost of a stolen item or broken window, but 
the  harm  caused  in  the  relational  realm  is  not  addressed  (Ross  2006,  p.  xvii).  Ross 
explores examples across many different Native American people of the role of what 
traditional knowledge, which he prefers to be called Ancient Wisdom, in providing a 
deeper or more healing form of outcome. Ross proposes that “peacemakers”,  often 
community elders, are crucial in this process. 

A friend of the author who is non-indigenous tells a story which illustrates an experience 
of gaining cultural fluency. She had been invited by an Aboriginal friend to the house 
she shared with her small family. On arrival she was impressed, and surprised, to find that 
her friend lived in a large Victorian house in a trendy inner-city area. “A lot of space!” 
she exclaimed and her friend replied “We need it, there are two of us working”. This 
friend  did  not  understand  what  this  comment  meant  until  an  hour  later  as  other 
Aboriginal people dropped in to say hello, have something to eat, make a phone call 
and even stay the night. Family connection has a significant impact on the day to day 
lives of Indigenous Australians. The definition of family amongst Indigenous Australians will 
generally be much broader than the mainstream Australian norm of parents, siblings, 
aunts, uncles and cousins. Bauman & Pope (2009, p.100) observe that “Kinship systems 
can  allow  for  the  extension  of  kin  relationships  to  locate  everyone  (including  non-
Indigenous people) in some form of relationship”. A high level of interdependency in 
relation to financial arrangements is seen by indigenous people as practical given that 
incomes tend to be low and fixed. (NIMMA 2006, p.19, Ghostkeeper 2004, p.168). While 
financial  institutions  have  always  offered  products  that  involve  a  longer  term 
commitment to make regular payment, 24 month contracts have become the norm in 
the telecommunications sector and more recently the energy sector. Loban (2010, 7-13) 
outlines a range of historical, cultural, language and geographical factors that lead to 
indigenous people being particularly vulnerable to being locked into a legal agreement 
they  do  not  understand  and  cannot  afford.  Hoban references  ACCC v  Keshow,  a 
Federal Court case regarding the sale of educational materials to Aboriginal people in 
the Northern Territory, where Justice Mansfield described the plaintiffs:

They  were  each,  to  differing  degrees,  vulnerable  by  reason  of  their 
personal  circumstances  to  succumb  to  the  unsolicited  proposal  of 
someone such as  the respondent  to  sign an open-ended  periodical 
payment  form.  They  were  each  indigenous  female  persons  living  in 
relatively  poor  circumstances  dependent  primarily  upon  government 
welfare payment, and who had limited commercial experience. They 
had a natural reticence and diffidence in firmly refusing to accede to 
such a proposal as the respondent presented (Hoban 2010, p12).

Some  scholars  have  noted  that  even  when  English  is  a  first  language,  ways  of 

 M R Collins Cultural Disconnection- EDR Schemes and Indigenous Australia 5



communicating  can  be  quite  different.  Eades  (1988,  108-113)  observed  interactions 
amongst  Aboriginal people in southern Queensland and noted that  individuals  were 
rarely required to answer direct questions about their day to day lives. If information was 
sought,  it  was  looked  for  using  very  careful  roundabout  conversations,  with  the 
information that was really being asked for never insisted upon or directly asked. The 
investigation process used in EDR schemes invariably involves direct questioning about 
events. Questions such as “What did you intend to use the internet service for?” or “Did 
you know going guarantor on the loan made you legally responsible for the debt?”. 
These are very direct questions that may be well outside of cultural  norms. They also 
explore  intentions  and  understanding  and  could  be  experienced  as  uncomfortably 
probing and personal.  Behrendt & Kelly spoke to participants involved in Native Title 
mediation  processes  and  concluded  that  the  difference  in  communication  styles 
between  indigenous  and  non-indigenous  can  have  the  effect  of  dis-empowering 
Indigenous participants. One person describes their experience thus:

I couldn't tell 'em anymore anyhow- told 'em what I knew – about the 
land and our place an all that sort of thing- walking and talking.... But 
some of those meetings I didn't agree with them- some of them. But I 
didn't say anything (Berendt & Kelly 2008, 82-84).

Indigenous Australians do not live in a parallel universe to the other 97% of Australians 
and most of the literature stresses that the worlds of an Torres Strait Islander student on 
Thursday Island and an Aboriginal father in Redfern may be as far apart as any other 
two Australians. However the “gaps” in life expectancy, education, employment and 
housing  do  present  as  a  “typical  profile  of  a  conquered  and  colonised  people” 
(Behrendt  2003,  p.7).  This  is  the  channel  of  discomfort,  acknowledged  or 
“underground” that informs all  formalised interactions between Indigenous and non-
Indigenous  Australians.  That  the  research  about  Indigenous  participation  in  dispute 
resolution processes is almost entirely focused on either Land Rights or justice processes 
does not take from its relevance to the consumer disputes that EDR schemes consider. 
Each dispute, be it a Native Title claim (Behrendt & Kelly 2008, 53-54), family violence 
(Ross 2006, 2-12) or a conflict between neighbours over a fence (Honeyman 2004, 494-
496) involves Indigenous people in a process with a powerful institution or authority in 
trying to resolve an issue that matters in their lives. Given that EDR schemes are only 
involved in disputes if a direct process with a company has apparently failed, then the 
outcome matters to consumers. Bell notes that the gate keepers to processes are most 
often  non-indigenous  people  who  “lack(s)  appreciation  for  traditional  processes  or 
who, schooled in the language of Western Law, believes adjudication on rights and 
rules  are  the  best  way  to  resolve  disputes”.  NIMMA  (2006,  p33)  identified  that 
participants  in  its  research  about  financial  institutions  would  prefer  to  deal  with  an 
Indigenous person. Behrendt (2003, p.122) discusses how history and culture has meant 
that Indigenous people are less likely to be loyal to current structures of power and 
authority  and are  in a  unique position to  be agents  for  change.  Bauman & Pope 
identified  the  important  role  of  Elders,  traditional  owners  and  others  in  making  an 
agreement practical and lasting. 

The ability of Indigenous communities to deal with conflict in ways that 
reflect their local practice and reinforce local community authority not 
only help make communities safer and more enjoyable places to live, 
they also go some way to addressing the sources of dysfunction and 
systemic conflict (2009, p.115).
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Brigg (2003, p.299) considers that Western ADR carries assumptions about a participant 
being a “relatively autonomous and free-thinking unit” and that effective intercultural 
conflict resolution may need to involve broader contexts. He suggests that the use of 
technical language and formal agendas may need to give way to less linear and more 
metaphoric ways of understanding and storytelling. He posits the idea that mediators 
may need to get more “personally involved” in lives of participants and allow broader 
political and social contexts to be included. Finally, Brigg puts deep water between his 
consideration of effective intercultural conflict resolution and the world of current ADR 
practice by stating “Disputes may not be finalised”(2003, p302). 

Le Baron cautions individuals and organisations in striving for  effective engagement 
across cultures in stating: “We are afraid of culture, afraid that our failure to understand 
its complex workings will trip us up, afraid of its potent capacity to disrupt the order we 
have grown accustomed to” (2003, p.33). For EDR schemes the implications of having 
the willingness to first engage with the concept of cultural fluency and then to act on 
the research are quite profound. They include looking at methods of communication, 
issues  of  individual  identity  versus  family  and  community  identity,  involvement  and 
employment  of  Indigenous  workers,  flexibility  in  procedural  steps  and  what  is 
acceptable evidence, and integrating a non-capitalist definition of property rights. Any 
process of organisational cultural change needs to begin with recognising what exists 
now. While it may not be fair to say that EDR schemes completely reflect the values 
and worldviews of the banks, phone companies and utility providers that give them 
their reason to be; it is unlikely to be contentious to state they are culturally placed 
within the dominant political and social world view of affluent, urban Australia. If that 
starting point is accepted, there appears to be three points of focus that may offer 
Indigenous  Australia  better  access  to  the  schemes  and  meaningful  outcomes  to 
disputes.

Firstly,  symbolic recognition.  Symbolic recognition of  Australia's  first  peoples  at  once 
provides  respect  and acknowledgment  but  also  keeps  the need for  reform on the 
agenda (Behrendt 2003, 133-135). The use of Welcome to Country protocols, whether it 
involves a few words of acknowledgment of traditional owners at the beginning of a 
meeting  or  a  performance  ceremony  involving  local  Indigenous  people,  sends  a 
message to  the organisation,  the  wider  community  and in particular  to  Indigenous 
Australians that both the history and the current experience of Indigenous Australians 
matters. The development of Welcome to Country protocols is a common feature of 
Reconciliation Action Plans  (RAP)  which  many  private,  public and non-government 
organisations  have  recently  developed  in  consultation  with  Reconciliation  Australia 
(2010).

Secondly, cultural fluency of key staff. EDR staff involved in facilitating and investigating 
the resolution of  disputes  are required to demonstrate an independence from both 
parties. They are also required to be knowledgeable, if not necessarily experts, in the 
matters which they consider. Knowledge of, for example, the key terms of a typical loan 
contract or technical knowledge of how a phone bill is produced, may be passed on 
to  a  consumer  in  facilitating  their  understanding.  Correspondingly,  an  EDR  scheme 
investigator/conciliator  may  have  an  understanding  of  an  Indigenous  consumer’s 
circumstances that should be considered by the company, such as the likelihood that a 
windfall  reimbursement  offer  may  not  enrich  the  individual  but  be  immediately 
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redistributed to family and community members. Out of cultural fluency would flow the 
potential  for  process  change that  is  practical  and appropriate to  each scheme. A 
further  step  that  is  a  common  feature  of  the  Reconciliation  Action  Plans  of  other 
Australian organisations is a commitment to employ more Indigenous staff. 

A third point of focus to improve EDR access and outcomes for Indigenous Australians 
may  be  in  fostering  partnerships.  The  research  indicates  that  the  most  effective 
methods of  resolving disputes  between Indigenous and non-indigenous people is  to 
craft  processes  that  are  specific  and  flexible  rather  than  generic  and  rigid.  EDR 
schemes are always likely to be limited by finance, geography and skill in responding to 
this  issue.  Part  of  the solution to  this  may lie in EDR schemes  looking at  how it  can 
appropriately include elders, traditional owners and community organisations in dispute 
resolution processes.  One prominent Indigenous consumer advocacy organisation in 
Queensland has noted the benefits of a direct line of communication to a dedicated 
team within an EDR scheme (ICAN 2009,  p.19).  Being industry-funded,  EDR schemes 
may be sensitive to any perception that they are forging ongoing links with advocates 
to “drum up complaints” .  This idea needs to be challenged and the focus placed 
upon  improving  the  cultural  fluency  of  staff  and  equity  of  access,  especially  in 
recruitment policies.

In conclusion, large organisations make meaning and reflect dominant cultural norms. 
EDR schemes, to a considerable extent, culturally reflect the industries they deal with 
and the norms of metropolitan, affluent Australia. The policies and procedures of the 
schemes often do recognise a need to be flexible in order to be inclusive of those that 
are disadvantaged in the community. Since the 2008 Apology the Federal Government 
has  challenged  itself  and  the  country  as  a  whole  to  take  practical  steps  towards 
reconciliation. The development of Reconciliation Action plans by bodies as diverse as 
BHP Billiton and the National Rugby League indicates that both symbolic and practical 
steps are being taken. Research from Australia and Canada shows that the level of 
cultural fluency of the ADR practitioner is crucial in finding effective solutions to disputes. 
For  EDR schemes,  letting Indigenous  Australians  know that  these schemes exist  may 
have only limited benefits. Outreach alone will not resolve the many barriers that remain 
in place for  access to consumer justice.  Efforts  to symbolically recognise Indigenous 
Australians,  to  improve  the  cultural  fluency  of  staff  and  to  foster  partnerships  with 
communities may be good practical steps to begin removing these barriers.
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