
C O N S U LTAT I O N 
PA P E R   

E X T E N D I N G 
L E G A L 

D E P O S I T



ISBN 978-1-922032-02-7

© Commonwealth of Australia 2012

All material presented in this publication is provided under a Creative Commons Attribution 3.0 
Australia www.creativecommons.org/licenses licence. 

For the avoidance of doubt, this means this licence only applies to material as set out in this 
document.

The details of the relevant licence conditions are available on the Creative Commons website 
(accessible using the links provided) as is the full legal code for the CC BY 3.0 AU licence 
www.creativecommons.org/licenses

Use of the Coat of Arms

The terms under which the Coat of Arms can be used are detailed on the It’s an Honour website 
www.itsanhonour.gov.au

Contact us

Enquiries regarding the licence and any use of this document are welcome at:

Business Law Branch 
Attorney-General’s Department 
3–5 National Cct 
BARTON ACT 2600

Telephone: 02 6141 6666

copyright@ag.gov.au



1
C O N S U L T A T I O N  P A P E R  E X T E N D I N G  L E G A L  D E P O S I T

The Australian Government is committed to measures 
to preserve Australia’s published cultural heritage.  The 
legal deposit scheme in the Copyright Act 1968 provides a 
mechanism for the delivery of Australia’s published works 
to the National Library of Australia.  At present, this scheme 
only applies to material published in print.

Legal deposit has a long history, intertwined with, and even 
predating, the development of modern copyright.  Tracing 
back to the late 17th century, copyright first appeared in the 
guise of a privilege provided by the state to publishers of 
books to print certain works.  The newly invented printing 
press had led to profusion in publishing––publishers 
wanted both an incentive to disseminate works and a 
form of protection from unfair competition, or copying.  An 
obligation to deposit one copy with state-run libraries began 
to be viewed as a quid pro quo for the protection offered by 
the state to publishers.

The considerable increase in digital publishing over the past 
two decades and the transformation of Australia’s literary 
output may be compared to the effect of the printing press 
on publishing centuries ago.  Australian readers, authors, 
publishers and creators are increasingly adapting to the 
realities of the 21st century digital environment.  I think it 
is important that the current legal deposit scheme should 
adapt as well.  

In this year, the National Year of Reading, I think it is fitting 
that we begin a public discussion on how best to preserve 
the digital, cultural and literary output of Australians for 
future generations.

I welcome your comments in response to this discussion 
paper.

The Hon Nicola Roxon MP

F O R E W O R D  B Y  T H E  AT T O R N E Y- G E N E R A L
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The Attorney-General’s Department, working with the Office for the Arts in the Department of 
Regional Australia, Local Government, Arts and Sport, is seeking comments from interested 
stakeholders on a proposed model to extend the legal deposit obligation in section 201 of the 
Copyright Act 1968 in relation to material deposited with the National Library of Australia (the 
National Library).  Existing obligations to deposit print-based library materials under section 201 
are not under consideration.

In 2007, the Attorney-General’s Department and the then Department of Communications, 
Information Technology and the Arts released the 2007 Discussion Paper on the Extension of Legal 
Deposit.  That paper sought views on extending legal deposit to electronic material, broadcasts and 
audiovisual material and on the National Film and Sound Archive of Australia (NFSA) also being 
made a repository institution for legal deposit.  

This current paper is focussed solely on a proposal for an extended scheme in the Copyright Act for 
the National Library and is without prejudice to further consultation to be conducted by the Office 
for the Arts on legal deposit of audiovisual material to the NFSA.  

The proposed scheme outlined in the consultation paper does not represent the government’s final 
position on this matter and does not necessarily represent the views of the agencies concerned.  
Interested stakeholders are encouraged to contribute their views and any other relevant information 
that may assist the government in adopting the most appropriate scheme.

We would encourage those who have a view on the issues outlined in this consultation paper to make 
a written submission by 14 April 2012.  Submissions should be emailed to copyright@ag.gov.au. 

Alternatively, you can send your submissions to:

Business Law Branch
Attorney-General’s Department
3-5 National Circuit
BARTON  ACT  2600

Please contact Business Law Branch on 02 6141 3416 for more information.

Submissions received may be made public on the Attorney-General Department’s website unless 
otherwise specified.  Persons providing a submission should indicate whether any part of the 
content should not be disclosed to the public.  Where confidentiality is requested, submitters are 
encouraged to provide a public version that can be made available.

I N T R O D U C T I O N
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B A C K G R O U N D
HISTORICAL OBJECTIVES OF LEGAL DEPOSIT
Legal deposit has a long history in common law countries and has been a part of Australia’s 
copyright law since its colonial origins.  Its genealogy may be traced back to the genesis of 
statutory copyright, the Statute of Anne in 1709, and even further to deposit licensing arrangements 
established in 1610 by the University of Oxford and the Stationer’s Company, a London-based guild 
of printers, booksellers and publishers.

It is generally recognised that legal deposit provides benefits to the Australian public by providing 
a reliable mechanism for the preservation of Australia’s documented heritage.  The collection of 
legal deposit material forms a national record of Australia’s intellectual and creative endeavours, 
our cultural heritage, our history and way of life.  Further public benefits are derived from deposit 
material, particularly as other copies cease to be commercially available over time.

THE CURRENT LEGAL DEPOSIT SCHEME
Relevant Legislation
Section 201 of the Copyright Act 1968 requires the publisher of any library material that is published 
in Australia, and in which copyright subsists, to deliver one copy of the material to the National 
Library of Australia.  ‘Library material’ is defined as:

a book, periodical, newspaper, pamphlet, sheet of letter-press, sheet of music, map, plan, chart or 
table, being a literary, dramatic, musical or artistic work or an edition of such a work, but does not 
include a second or later edition of any material unless that edition contains additions or alterations in 
the letter-press or in the illustrations.

OPERATION OF THE CURRENT SCHEME 

Print-based works
It is estimated that every year the National Library collects over 12,000 books through legal deposit 
as well as hundreds of maps, journals and sheet music publications.  When material is received, it 
is catalogued and processed and the publisher is sent a letter of acknowledgement.  The catalogue 
record is then available for viewing on the National Library’s catalogue or on TROVE, the National 
Library’s online search service.
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ELECTRONIC WORKS
Physical format electronic publications
The National Library currently accepts physical format electronic publications on a voluntary 
deposit basis through voluntary arrangements with publishers and creators.  In each of the past two 
financial years, the National Library has received around 700 electronic publications.  

Freely available online material 
The National Library also collects freely available online material with the permission of the 
publisher.  This material is selected and copied into PANDORA, the National Library’s web archive, 
which the library established in 1996.  

THE EFFECTIVENESS OF THE CURRENT SCHEME
Publishing in Australia, as elsewhere, involves the supply of material to the public through 
traditional print-based media and, increasingly, a range of non-print media and technologies, for 
instance electronic publishing on physical data carriers or in online form with either restricted 
or unrestricted access.  As the range of non-print media and technologies becomes increasingly 
diverse, print-based library material is no longer the primary mechanism by which society 
communicates, records and uses information.  These electronic publications are as important to the 
nation’s published heritage as print, but the window of opportunity to collect and preserve them is 
typically much narrower than for printed publications.  

As the present legal deposit scheme is not technology-neutral, the deposit obligations do not fall on 
publishers that publish material on media other than print.  While other parts of the Copyright Act 
have been amended to reflect changing technological realities, the legal deposit provisions have not. 

The National Library has indicated that in the absence of an extended legal deposit obligation, 
the practicalities of negotiating terms and conditions with each publisher of electronic material 
imposes limitations on the amount of online material that can be collected and preserved to develop 
a comprehensive national collection.

THE PURPOSE OF AN EXTENDED LEGAL DEPOSIT SCHEME
A model to extend legal deposit in relation to material deposited with the National Library has been 
developed with the broad policy objective of ensuring the acquisition, record, preservation, and 
long-term availability (in accordance with copyright provisions) of the nation’s published heritage.  
This is consistent with advice provided in the 2000 United Nations Educational Scientific and 
Cultural Organisation Guidelines for Legal 
Deposit Legislation.  
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THE PROPOSED MODEL FOR AN EXTENDED LEGAL DEPOSIT 
SCHEME FOR THE NATIONAL LIBRARY
Outline of the model

The proposed model for an extended scheme distinguishes between offline physical format 
electronic publications and online electronic publications.  Essentially, the current mandatory 
deposit obligations would be extended to physical format electronic publications, while online 
electronic publications would be subject to a deposit on demand basis.

A reason for making a distinction between two classes of electronic publications is that this 
recognises the differences between material in a physical form and material in a virtual form and 
tailors the deposit requirements accordingly.  It also implements a selective scheme for online 
material, recognising the large volume of material that is potentially eligible for inclusion in the 
legal deposit scheme.

Definitions
It is proposed that the existing definition of ‘library material’ in section 201 would be retained in an 
extended scheme, but adapted to the realities of the digital environment.  Effectively, an extended 
scheme would apply to:

a book, periodical, newspaper, pamphlet, sheet of letter-press, sheet of music, map, plan, 
chart or table, being a literary, dramatic, musical or artistic work that is published.

This material would not include sound recordings, films, games or material which is primarily 
audiovisual.

Physical format electronic publications
An extended deposit obligation would apply to physical format electronic publications embodied 
in an article; for instance, DVDs or CD-ROMs.  This could be achieved through expanding the 
definition of ‘library material’ in section 201.  A requirement for deposit of physical format electronic 
publications would be that the publisher provides a copy of the article without a Technological 
Protection Measure (TPM).  As with the current scheme for print-based library material, the costs 
associated with the deposit requirement would be borne by publishers.

What would be collected How it would be collected Use of the material (access)

‘Offline’ (physical format 
electronic publications) Mandatory delivery Subject to existing provisions 

of the Copyright Act

‘Online’ (electronic 
publications) Mandatory delivery on demand Subject to existing provisions 

of the Copyright Act
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Electronic publications made available online 

An extended scheme would apply only to online electronic publications on a selective basis:

•	 On notification from the Director-General of the National Library, the publisher making the 
material available online would be required to deposit.  

•	 Where the material is made available online, subject to access controls or a TPM, the 
publisher will be required to deposit the material unencumbered.  

•	 In deciding categories of electronic material that will be subject to new deposit obligations, 
the Director-General will need to consider a range of factors including cultural importance 
and collecting priorities. 

Material of this kind includes: scholarly e-journals, e-magazines, ephemeral publishing such as 
e-zines, online newspapers, e-books, blogs, websites, and conference proceedings.

A reason for restricting deposit requirements to a deposit on demand basis is that it would be 
impractical to place a deposit obligation on all publishers on the internet.  The current requirement 
in section 201 applies to ‘published’ library material.  Under copyright law, ‘published’ means a 
work has been ‘supplied to the public’.  In the context of the internet, most works made available 
online without restrictions may be considered ‘published’ for the purposes of the Copyright Act.     
As such, an unrestricted obligation to deposit electronic material would fall on nearly all users that 
place material online.  This would result in the collection of an excessive amount of material and 
would raise significant compliance and administration issues.

As far as possible, legislative changes to implement the proposed model will be drafted to be 
technology-neutral to cover future technologies.  

Permitted access 

As with the current scheme, public access to material deposited through legal deposit would be 
subject to the relevant provisions of the Copyright Act. 

Arrangements for delivery of material
It is proposed that a phase-in period would be allowed for any extended legal deposit scheme to 
enable affected publishers to be informed of the new requirements and to give sufficient time 
for arrangements to be put in place.  Arrangements for delivery of physical format electronic 
publications would be similar to the existing mechanisms for print material.

The National Library will develop delivery mechanisms for online material.  Where possible the 
National Library will endeavour to work with individual publishers to determine the most cost-
effective way to deliver publications.  

Penalties
The current scheme imposes a penalty of $100 on any publisher that does not provide the National 
Library with their library material within one month.  Under an extended scheme, a similar penalty 
provision, perhaps expressed in penalty units, would apply where a publisher does not deposit 
within a specified period. 



8
C O N S U L T A T I O N  P A P E R  E X T E N D I N G  L E G A L  D E P O S I T

Regulations
It is proposed that some aspects of the scheme could be outlined in regulations in order to provide 
greater flexibility and the ability to adapt to changing circumstances.  Regulations listing categories 
of specific material that would be covered by an extended scheme, such as microform, may provide 
certainty for affected publishers.

Previous consultation on an extended legal deposit scheme
The 2007 Discussion Paper on the Extension of Legal Deposit sought comments on a variety of 
issues relating to an extended legal deposit scheme for electronic publications to the National 
Library and audiovisual material to the NFSA.  While that paper did not propose a specific model, it 
did seek views on options for elements of an extended legal deposit scheme, based on technological 
trends at the time.

There was general level of support for an extended legal deposit scheme, even among stakeholders 
who were concerned about potential commercial implications.  Many submissions tempered their 
support on the understanding that further detail was required on a proposed scheme.  Submissions 
expressed concern about public access to deposited material as well as potential practical and legal 
difficulties with the implementation and operation of any extended legal deposit scheme.  

Issues
In the Australian Government’s consideration of an extended legal deposit scheme, there are 
a range of issues and views to be balanced.  While some of these issues were covered in the 
2007 discussion paper, views are sought on the following specific issues or on any other matters 
considered relevant.

1. Definition of ‘library material’: While it is proposed that the definition of ‘library material’ 
would be retained in an extended scheme, views are sought on the practicality of adapting this 
definition into the digital environment.

2. TPMs: It is proposed that an extended scheme would require publishers to remove TPMs 
before deposit.  There is no intention to provide the National Library with an exception to allow 
circumvention of TPMs.

3. Administration and compliance costs: In 2007, some submissions expressed concern about 
compliance costs.  These potential costs may arise if deposit obligations are unreasonably 
onerous, publishers have to archive ephemeral material in order to meet deposit obligations, 
publishers have to meet set data standards or provide material without TPMs.  

4. Public access to deposited material: In 2007, a number of submissions argued that in order to 
avoid potential conflict with the commercial interests of publishers, access to deposit material 
should be restricted.  However, libraries and library associations argued that access should be 
in keeping with existing copyright provisions.  It is proposed that the National Library will be able 
to be make deposited material available to the public within the existing copyright framework for 
libraries and archives.

5. Use of deposited material by the National Library: It is proposed that the National Library may 
use deposited material in accordance with relevant exceptions to copyright in the Copyright Act 
(such as preservation copying).
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