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Executive summary 

The Telecommunications Industry Ombudsman (TIO) plays a critical role as the alternative dispute 
resolution scheme for the telecommunications industry. Since its establishment in 1993, the TIO has 
performed well at resolving individual complaints between consumers and carriage service providers 
(CSPs). 

In recent years it has dealt with huge increases in the number of complaints. In 2010, the TIO 
received 167 955 complaints, double the 85 188 complaints it received in 2007. This increase 
resulted in the Ombudsman’s office growing from 100 employees in 2007 to 230 employees in 2010. 
It is a credit to the TIO board, council and Ombudsman that despite the pressure of this increased 
workload the TIO has continued to provide a high-quality dispute resolution service.  

Since the inception of the TIO in 1993, the telecommunications environment has changed 
substantially. The TIO began operation in a narrow market of three licenced carriers (Telecom 
Australia, Optus and Vodafone) and a small number of service providers. The service offered by these 
providers was primarily fixed-line telephony. Today, the telecommunications industry is a large and 
competitive market with hundreds of providers offering a variety of different telecommunications 
products and services.  

Ombudsman schemes have also evolved substantially over the past 20 years. Ombudsman schemes 
not only provide individual dispute resolution, they also play a critical role in the monitoring, 
identification, analysis and communication of problems that are systemic across the industry. 
However, despite this the TIO framework has remained largely as it was in 1993. 

The review was undertaken to ensure the TIO continues to be a best-practice ombudsman scheme. 
The department released a discussion paper1 in March 2011 to seek public views on potential reform 
to the TIO. Forty-two submissions were received2 and non-confidential submissions have been 
published on the department’s website3

                                                           
1 See 

. In addition, a number of submissions to the Australian 
Communication and Media Authority’s (ACMA) Reconnecting the Customer inquiry raised issues 
relevant to this review, and these are taken into account. 

www.dbcde.gov.au/consultation_and_submissions/TIO_reforms  
2 See Appendix 1 for a list of submissions to the department’s discussion paper. 
3 See www.dbcde.gov.au/consultation_and_submissions/TIO_reforms/submissions  

http://www.dbcde.gov.au/consultation_and_submissions/TIO_reforms�
http://www.dbcde.gov.au/consultation_and_submissions/TIO_reforms/submissions�
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This report analyses the submissions and other evidence put to the review, including through 
departmental consultations with submitters and other key stakeholders. The report considers 
whether the framework for the TIO scheme ensures that it operates in line with the Benchmarks for 
Industry-based Customer Dispute Resolution Schemes4

The review found that the TIO plays an important and successful role in resolving individual 
consumer disputes. However, to be fully effective, this review suggests the TIO could further assist 
industry in enhancing industry’s complaint-handling skills and influencing changes to consumer 
products and services. In addition, the report suggests the TIO could also do more to assist industry, 
regulators and government to address systemic issues. Many of the review’s recommendations aim 
to improve the TIO’s ability to address these systemic problems and assist industry’s own complaint-
handling skills. 

 (DIST benchmarks) which remain the 
Australian standard for external dispute resolution schemes. These consider principles of best 
practice including effectiveness, independence, accountability and fairness, efficiency and 
accessibility. 

The report’s core recommendation is that the Telecommunications (Consumer Protections and 
Services Standards) Act 1999 be amended to provide greater clarity around the TIO’s role and 
expected standards of its operation. This includes the establishment of framework principles under 
the Act based on the DIST benchmarks. 

While the TIO in its current form aligns with many of the benchmark principles, there are several 
areas where improvements would ensure the TIO’s continued effectiveness, including: 

· implementing improved regulatory incentives for industry to comply with the TIO scheme, 
including the potential introduction of a licence or registration scheme for CSPs 

· adopting a unitary governance structure, with equal representation from consumers and 
industry, and an independent chair 

· improving the TIO’s approach to identifying and reporting on systemic issues 

· improving public accountability and reporting by delivering: improved complaints statistics, fair 
and reasonable policies and procedures, more efficient escalation of complaints, and publication 
of information about the TIO’s performance 

· enhancing awareness levels of the TIO’s existence and role in addition to enhancing the training 
of staff to deliver greater efficiency and accessibility in its services. 

      

                                                           
4 DIST Benchmarks for Industry-based Customer Dispute Resolution Scheme, 1997, 
www.anzoa.com.au/National%20Benchmarks.pdf  

http://www.anzoa.com.au/National%20Benchmarks.pdf�
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Recommendations 

Recommendation 1: Improved regulatory framework 

To provide greater clarity around the role of the Telecommunications Industry Ombudsman (TIO) 
scheme and the expected standards of its operation, the Telecommunications (Consumer Protections 
and Service Standards) Act 1999 (TCPSS Act) should be amended:  

(a) to allow, through legislative instrument such as a ministerial determination: 

1. requiring the TIO scheme to comply with the DIST Benchmarks of Industry-based Customer 
Dispute Resolution Schemes 

2. the development of framework principles for complying with the DIST benchmarks—in part, 
these should be based upon the recommendations set out in this report. 

Recommendation 2: Compliance incentives 

Part 1: Regulatory compliance incentives 

To improve the effectiveness of the ACMA’s enforcement incentives for complying with the TIO: 

(a) consider the introduction of a mechanism to give the ACMA greater certainty about the identity 
of industry participants to assist with enforcement. The mechanism could be delivered in the 
form of a license or registration condition for CSPs. 

(b) list as an infringement notice provision, the requirement under subsection 130(1) of part six of 
the TCPSS Act, for providers to be a member of the TIO Scheme. 

* Before implementing a licence or registration condition for CSPs, further consultation and consideration of 
any implications that are outside the scope of this review would need to be undertaken. 

Part 2: Referral of non-compliance to the ACMA 

To provide greater incentives for compliance and enhanced transparency around enforcement: 

(a) The TIO should:  

(i) clarify in its constitution the circumstances for when it mandatorily refers non-compliance by 
providers to the Australian Communications and Media Authority (ACMA) including for 
systemic issues (see recommendation 3 below); and  

(ii) establish guidelines about when other non-compliance is referred to the ACMA. 

(b) The ACMA should report on the enforcement action taken following referral. 

(c) The ACMA and TIO should review their memorandum of understanding (MoU) to ensure that it 
continues to allow both bodies to take timely action to address consumer issues and encourage 
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industry compliance. The MoU should also aim to remove barriers that prevent the sharing of 
information between the TIO and the ACMA. 

Part 3: Public reporting of non-compliance and binding decisions and non-binding 
recommendations 

To increase cooperation by industry in the dispute resolution process and increase transparency 
around industry practices for consumers, the TIO should amend its constitution to allow it to publicly 
report members: 

(a) for non-compliance with the TIO scheme (for example, failure to comply with a binding decision) 
and referral to the ACMA (in line with recommendation 2, part 1) 

(b) who are subject to binding decisions (determinations or directions) or non-binding 
recommendations made by the Ombudsman or his/her deputy. 

Part 4: Improving industry’s Internal Dispute Resolution (IDR) mechanisms 

To offer greater incentives to improve industry’s IDR mechanisms: 

(a) the TIO should amend its constitution to strengthen its role in assisting members to improve 
their IDR processes 

(b) the Telecommunications Consumer Protection (TCP) code should be amended to require 
compliance with the Australian Standard for Complaints Handling and establish suitable 
benchmarks for complaint handling in line with the standard. 

Recommendation 3: Systemic issues  

To provide greater transparency and assist in early identification and resolution of systemic issues, 
the TIO should amend its constitution and/or its Systemic Problem Investigation Procedure to: 

(a) revise the definition of ‘systemic issues’ and its procedures for investigating systemic issues to 
remove any barriers which restrict it from commencing and conducting effective investigations of 
issues which affect or are likely to affect a number of telecommunication consumers 

(b) allow it to conduct own motion investigations on systemic issues based on intelligence from third 
parties 

(c) require it to refer to the regulator any member who has not agreed to, or not implemented, a 
resolution for a systemic issue in an appropriate timeframe  

(d) require it to report quarterly to regulators and its members on the number and types of potential 
and confirmed systemic issues it has identified and, for confirmed systemic issues, details of the 
investigation it is undertaking including its resolution 

(e) require it to publicly report information about the number and type/category of potential, 
confirmed and resolved systemic issues investigations in the year alongside relevant case studies. 
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Recommendation 4: Governance structure 

Part 1: Unitary governance structure 

To increase the independence of the TIO governance structure, the TIO should amend its constitution 
and memorandum and articles of association to: 

(a) merge the council and board into a unitary governance board 

(b) allow for equal representation by industry and consumers on the TIO board, with an 
independent chairperson 

(c) ensure diverse and skilled consumer, industry and independent (where appropriate) 
representation on the TIO board. 

Part 2: Transparency of the TIO board  

The TIO should:  

(a) Publish on its website an account of each board meeting. Its board should have the discretion to 
decide not to publish confidential material—for example, where it relates to legal proceedings, a 
sensitive matter or an individual complaint. 

(b) Publish on its website a rationale for significant decisions. 

Part 3: Statutory review 

(a) The TCPSS Act should be amended to introduce a mandatory, independent and public review of 
the TIO scheme three years after introduction of the reforms recommended in this report, and 
every five years after that to assess the TIO’s performance against the DIST benchmarks, the 
established framework principles for complying with the DIST benchmarks, and the TIO 
constitution. 

(b) The TIO should publicly respond to the recommendations in this report within six months of its 
publication. 

Recommendation 5: Jurisdiction  

To ensure that the scope of the TIO scheme’s jurisdiction is clear for end users and members, the TIO 
should: 

(a) Clarify its jurisdiction over new and emerging telecommunications products and services where 
its jurisdiction is unclear, including by establishing guidelines that make clear that the TIO 
oversight of carriage services does not extend to the content of content services, such as IPTV 
and subscription TV services. These guidelines should outline its treatment of bundled services 
and how consumers can escalate complaints about subscription TV and IPTV services which are 
outside the TIO’s jurisdiction. 



Page 10 of 116 

 

(b) Monitor and report to the government on issues that fall outside its jurisdiction but which may 
have a direct connection with the telecommunications industry. 

(c) Work with wholesale and retail service providers to consider options for the TIO to assist in 
resolving their disputes for the benefit of the end user. 

Recommendation 6: Public accountability and reporting 

Part 1: Complaints statistics 

To increase accountability of service providers and the TIO’s performance, the TIO should work with 
industry and consumer groups to establish metrics which outline:  

(a) proportional complaint handling statistics for an appropriate class of members  

(b) time taken to resolve complaints and outcomes from complaints 

(c) why complaints were escalated 

(d) reasons why consumers have made a new complaint to the TIO 

(e) key enquiries which are outside the TIO’s jurisdiction 

(f) identified and investigated systemic issues. 

The TIO should publish these complaints statistics in its annual report and aim to publish them on a 
quarterly basis on its website alongside the issues it currently reports upon.  

Part 2: Fair and reasonable policies and procedures 

To create greater consistency and transparency around the development and application of its 
policies and procedures, the TIO should:  

(a) undertake, where appropriate, consultation with industry, consumers and regulators when 
developing and amending its complaint-handling procedures and position statements  

(b) establish processes which allow it to compare outcomes from its handling of escalated 
complaints. 

Part 3: Escalation of complaints  

To establish greater efficiency in the resolution of complaints the TIO should:  

(a) Clarify the thresholds for when it should not refer new complaints back to the member and it 
should oversee resolution. These thresholds should be based on when referral is unlikely to 
result in an effective outcome—including when the consumer has a significant incapacity or 
vulnerability, the complaint is urgent or complex, or the member has previously offered an 
unacceptable resolution to the consumer 



Page 11 of 116 

 

(b) Provide guidance to its members about when it is appropriate to escalate matters within their 
internal dispute resolution mechanisms and when matters should be directly referred to the TIO. 

Part 4: Publication of information about the TIO’s performance 

To improve confidence in the TIO complaint-handling procedures, the TIO should regularly publish 
information about the performance of its dispute resolution services including compliance with its 
key performance indicators and outcomes from member/customer satisfaction surveys. 

Recommendation 7: Awareness and training 

Part 1: Enhanced awareness of the TIO’s existence and role  

(a) To improve awareness of the TIO it should: 

(i) undertake and publish regular surveys to measure the community’s awareness of its 
existence and role, including by disadvantaged and vulnerable communities 

(ii) analyse the effectiveness of, and where necessary improve, its awareness raising activities. 

(b) To improve awareness of the TIO by industry, the TIO should: 

(i) in line with the DIST benchmarks, set out clear parameters about when it expects its 
members to advise consumers of the TIO’s existence and role, including in circumstances 
such as suspension or disconnection notices 

(ii) require providers to include appropriate contact details on bills which allow a consumer 
complaint to be identified and dealt with in line with the provider’s IDR process. 

Part 2: Enhanced staff training  

To create greater efficiency and accessibility in its services, the TIO should continue to ensure staff 
are adequately trained to deal with enquiries and complaints on a variety of technical issues for a 
diverse range of complainants. 
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The TIO role in the telecommunications industry 

For almost 20 years the TIO has operated as a government-mandated, industry-funded scheme5

Alongside other ombudsman schemes, the TIO’s original objective was to assist individual consumers 
to resolve complaints with their service providers where internal dispute resolution (IDR) methods 
had failed. After service providers have a reasonable opportunity to deal with an individual’s 
complaint, it is the TIO role to resolve the complaint ‘quickly in a fair, independent and informal 
way’

 
providing alternative dispute resolution services for telecommunications consumers. The scheme 
was at the forefront of the move in Australia towards more accessible and cost-effective external 
dispute resolution (EDR) services for consumers as a number of industries moved away from state-
owned services. 

6

The role of private ombudsman and EDR schemes has evolved substantially since the establishment 
of the TIO. There is now a clear expectation that these schemes not only deal with individual dispute 
resolution but they also contribute to improving outcomes for consumers as a whole through 
enhancing industry’s own complaint-handling skills and influencing changes to consumer products 
and services. In this regard, the TIO is increasingly working with regulators and the government to 
understand complaint trends and influence policy development, with the aim of improving outcomes 
for consumers. 

. 

Since its establishment, the TIO has weathered a period of unprecedented change in the 
telecommunications industry—including through privatisation, greater competition in the market, 
and expansion of telecommunication services from fixed-line telephones through to mobile phone 
networks and internet services. During this time, the regulatory framework for the TIO has 
undergone very little change. In contrast, most other ombudsman schemes have undergone 
substantial reform. The TIO scheme is currently facing further complexities including dealing with a 
substantial rise in complaints about customer service and complaint handling in the 
telecommunications industry and increasingly convergent telecommunications technologies and 
services.  

This review was conducted, in part, to ensure that the scheme is able to continue to respond 
effectively to these complexities and ensure positive outcomes for both consumers and the industry.  

In the past, the government has demonstrated a clear willingness to ensure that external complaint 
resolution for telecommunications is delivered as effectively as possible. An early example of this can 
be found in the Standing Committee on Transport, Communications and Infrastructure on complaints 
resolution in the telecommunications sector which considered a number of options for 

                                                           
5 For background on the regulatory requirements for the TIO scheme see Appendix 1. 
6 TIO submission, page 3. 
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telecommunications dispute resolution. These options included subsuming the role of the TIO into 
the Office of the Ombudsman or even the then telecommunications regulator, AUSTEL.7 The 
government remains an active participant in the improvement of telecommunications complaint 
handling. If the changes sought through this review are not achieved it may be necessary to revisit 
these earlier options and increase government oversight in the TIO scheme in order to ensure that 
dispute resolution for telecommunications is of the highest quality.8

The review focuses on ensuring that the framework of TIO is adequately equipped to operate as 
efficiently and effectively as possible in line with best practices for escalated dispute resolution 
schemes

 

9

· provide fast, fair and just resolution of complaints for consumers and other complainants  

 to: 

· promote and encourage industry endeavours that deliver quality complaint resolution prior to 
outside intervention 

· identify and analyse emerging key issues for consumers (through, for example, investigation of 
systemic issues and complaint trends) and work with industry, regulators and the government to 
provide better outcomes for consumers. 

Improved regulatory framework 

The TIO operates in line with Part 6 of the TCPSS Act which requires that each carrier and eligible 
CSP10 enters into a scheme providing for a TIO to investigate and make determinations/give 
directions about complaints about carriage services by residential customers and small business 
customers. The TCPSS Act provides minimal guidance about what is expected of the TIO scheme in 
terms of its performance or operation (apart from requiring that end users not be liable for fees 
when complaining to the TIO), and focuses solely on its role in handling individual complaints11

Most Australian ombudsman schemes have been influenced by the Benchmarks for Industry-based 
Customer Dispute Resolution Schemes

. The 
TCPSS Act does not recognise the evolving nature of the TIO in terms of dealing with systemic issues 
within the telecommunications market and influencing industry behaviour.  

12

                                                           
7 House of Representatives Standing Committee on Transport, Communications and Infrastructure.  Telecom’s Handling of 
Customer Complaints. Available at 

, developed by the then Department of Industry Science and 
Technology. The DIST benchmarks refer to principles of independence, accessibility, fairness, 
accountability, efficiency and effectiveness. These principles were also adopted within the finance 

www.aph.gov.au/house/committee/reports/1991/1991_PP147.pdf 
8 For more information on internal dispute resolution processes, refer to page 37 (Better Incentives for Dispute Resolution). 
9 DIST Benchmarks for Industry-based Customer Dispute Resolution Scheme, 1997, 
www.anzoa.com.au/National%20Benchmarks.pdf 
10 Meaning a provider who supplies a standard telephone, mobile or internet service. 
11 See Telecommunications (Consumer Protection and Service Standards) Act 1999, sub-sections 128(4) and (5).  
12 DIST Benchmarks for Industry-based Customer Dispute Resolution Schemes, 1997, 
ww.anzoa.com.au/National%20Benchmarks.pdf  

http://www.aph.gov.au/house/committee/reports/1991/1991_PP147.pdf�
http://www.anzoa.com.au/National%20Benchmarks.pdf�
http://ww.anzoa.com.au/National%20Benchmarks.pdf�
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industry, with the Australian Securities and Investments Commission (ASIC) using them as a guide in 
structuring its requirements for approving alternative dispute resolution schemes, as outlined in ASIC 
Regulatory Guide 13913

While the TIO constitution references the DIST benchmarks

.  

14

The DIST benchmarks were released in 1997 as recommended best practice principles for industry 
EDR schemes. The peak body for ombudsman services in Australia and New Zealand, the Australian 
and New Zealand Ombudsman Association (ANZOA) formally adopted the benchmarks in 2003 as 
recognised standards for ombudsman schemes. ANZOA acknowledge that the benchmarks remain as 
relevant today for EDR services as they were in 1997

, there are currently no framework 
principles set out in legislation or regulation by which the TIO must abide. This gives rise to a 
perception that the TIO is not bound by any particular regulatory standards, and there is some 
uncertainty as to the status and binding nature of the DIST benchmarks in respect to 
telecommunications services.  

15

EDR schemes similar to the TIO have the capacity for the government to set strategic framework 
principles to ensure that the scheme meets specified standards. For example, EDR providers for the 
financial sector must comply with minimum standards set by ASIC by regulation under the 
Corporations Act 2001. The benchmarks are included in ASIC Regulatory Guide 139

.  

16 which sets out 
the requirements for approving EDR schemes in the financial sector and which apply to the Financial 
Ombudsman Service (FOS). The New Zealand financial sector has similar requirements17

The Australian Communications Consumer Action network (ACCAN) sponsored the Occasional Paper 
Fair Go: Complaint Resolution for Digital Australia authored by former Commonwealth Deputy 
Ombudsman, John Woods, which recommends elevating the underpinning standards of the TIO 
scheme to at least the DIST benchmarks (if not on parity to the ASIC regulatory guide 165

. 

18), as these 
form a tried and tested architecture for effective complaint resolution systems that are applicable to 
the communications sector19

                                                           
13 ASIC Regulatory Guide 139 – Approval and oversight of external dispute resolution schemes, May 2010. Available at: 

. The paper suggests minor amendments to the DIST benchmarks in line 
with those proposed by ANZOA to ensure the DIST benchmarks remain robust and relevant to the 

www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg139-published-20-4-2011.pdf/$file/rg139-published-20-4-2011.pdf 
14 Paragraph 2A.1 of the TIO constitution states that the TIO is ‘committed’ to the six principles, and that the TIO would 
‘have regard’ to the principles in performing its functions. 
15 See www.anzoa.com.au/publications/ANZOA-Conference-2010/Simon-Cohen_ANZOA's-work-on-the-National-
Benchmarks.pdf  
16 ASIC Regulatory Guide 139—Approval and oversight of external dispute resolution schemes, May 2010, 
www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg139-published-20-4-2011.pdf/$file/rg139-published-20-4-2011.pdf . 
17 Section 52(2)(a) of the Financial Service Providers (Registration and Dispute Resolution) Act 2008 requires compliance 
with the DIST benchmarks.  
18 ASIC Regulatory Guide 165—Licensing: internal and external dispute resolution, April 2011, 
www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg165-published-20-4-2011.pdf/$file/rg165-published-20-4-2011.pdf  
19 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, pages 9 and 33. 

http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg139-published-20-4-2011.pdf/$file/rg139-published-20-4-2011.pdf�
http://www.anzoa.com.au/publications/ANZOA-Conference-2010/Simon-Cohen_ANZOA's-work-on-the-National-Benchmarks.pdf�
http://www.anzoa.com.au/publications/ANZOA-Conference-2010/Simon-Cohen_ANZOA's-work-on-the-National-Benchmarks.pdf�
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg139-published-20-4-2011.pdf/$file/rg139-published-20-4-2011.pdf�
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rg165-published-20-4-2011.pdf/$file/rg165-published-20-4-2011.pdf�
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telecommunications industry20

Consistent with the above suggestion for amendments to the DIST benchmarks to ensure that the 
principles remain relevant, there is the potential for Standards Australia to take a review of the DIST 
benchmarks one step further by examining their utility in the form of a new EDR standard for 
telecommunications consumer complaints. Standards Australia has developed the ISO 10002:2004 
standard for IDR schemes, and has pre-existing knowledge and expertise. 

. This is similar to ASIC’s Regulatory Guide on EDR schemes which, in 
addition to the DIST benchmarks, sets out the expected standards applicable to the financial services 
industry to assist in complying with the DIST benchmarks. 

As the DIST benchmarks are the accepted best practice principles for IDR schemes, the department’s 
discussion paper focused heavily on the application of these principles to the TIO. That these are the 
most appropriate standards against which to assess TIO performance was uncontested in 
submissions or consultations. Most submissions considered the areas where the TIO could enhance 
its performance against the DIST benchmarks—in particular, in terms of having a balanced and 
independent governance structure.  

Compliance with the DIST benchmarks by the TIO would be an appropriate legislative requirement 
under the TCPSS Act (either directly or through legislative instrument). Reflecting the DIST 
benchmarks as regulatory requirements for the TIO scheme in the TCPSS Act would:  

· provide clarity and reassurance to end users, industry and other stakeholders that the principles 
in the benchmarks are reflected in the operations of the TIO 

· outline the many roles the TIO plays in the telecommunications market in addition to resolving 
individual disputes 

· provide additional parliamentary scrutiny of the strategic direction of the TIO. 

The TCPSS Act should also allow for the development of framework principles for complying with the 
DIST benchmarks in a legislative instrument such as a ministerial direction. This would ensure that 
the DIST benchmarks continue to have direct relevance to the TIO’s operation and take into account 
any changes in the telecommunications and internet industries. This would be similar to ASIC’s ability 
to set out best practice standards for financial service EDR schemes. As with any other legislative 
instrument, consultation with the TIO, industry and consumer groups would occur in developing the 
framework principles. 

In considering the evolving role of the TIO and its compliance with the DIST benchmarks this report 
sets out a number of recommendations to improve the operation of the scheme. These 
recommendations should be adopted as minimum standards for the TIO in complying with the DIST 
benchmarks and adopted as framework principles for the TIO’s operation. Together, the DIST 

                                                           
20 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 40. 
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benchmarks and proposed framework principles will set out the expected regulatory requirements 
for the TIO scheme.  

Recommendation 1: Improved regulatory framework 

To provide greater clarity around the role of the Telecommunications Industry Ombudsman (TIO) 
scheme and the expected standards of its operation, the TCPSS Act should be amended:  

(a) to allow, through legislative instrument such as a ministerial determination: 

1. requiring the TIO scheme to comply with the DIST Benchmarks of Industry-based Customer 
Dispute Resolution Schemes 

2. the development of framework principles for complying with the DIST benchmarks—in part, 
these should be based upon the recommendations set out in this report. 

Implementation 

To implement the recommendation, legislative amendments would be required to the TCPSS Act and 
appropriate consultation would be required to draft the framework principles. As the TIO is an 
established entity, a sufficient period should be given to the scheme to allow it to demonstrate 
compliance with the DIST benchmarks and the framework principles, once developed.  

Likely impacts/costs  

Changes to the TCPSS Act and the development of regulatory guidelines will carry one-off minor 
implementation costs for the government. The TIO will also face initial costs to implement the 
recommendations of this report (which are discussed below) and any further requirements that may 
be established in the framework principles. These costs are expected to be minor, as the TIO is 
generally compliant with the DIST benchmarks. The costs will be offset by the significant benefits to 
both the industry and consumers that will arise from the improvements in the TIO compliance and 
enforcement requirements, governance and management, public accountability and reporting and 
awareness. 
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Review of TIO scheme against DIST benchmarks 

Effectiveness 

A key issue to consider in this review is whether the TIO scheme effectively fulfils its role to protect 
and enhance consumer protections and therefore promote consumer confidence in line with DIST 
benchmark 6—effectiveness. The role of an industry ombudsman scheme is multifaceted and 
encompasses: 

· providing an independent, fair and efficient dispute resolution service for individuals who are 
unable to resolve complaints with their service providers 

· influencing scheme members to improve internal dispute resolution through education and 
compliance activities 

· acting as an independent feedback mechanism to its members, the government and regulators 
about the changing needs of telecommunications consumers and ways to improve outcomes for 
consumers. 

The TIO role is therefore not only to achieve effective outcomes for individual complainants, but to 
advance the interests of all consumers by influencing broader industry practices. This review 
considered not only whether the TIO processes and outcomes for dispute resolution alone are 
effective, but whether it has effective strategies in place to create a better general experience for 
end users with telecommunication products and services. 

A key consideration in determining the TIO effectiveness is its response to the substantial increase in 
complaints over the past five years. A steady rise in new complaints to the TIO has occurred since 
2006 and, despite a decrease in complaints in early 201021, there was a 9 per cent increase in new 
complaints in the last half of 201022 and a further 31 per cent increase in the first quarter of 201123. 
Although some industry members24 point to a number of factors which may have influenced this 
rise—including an increase in the uptake of telecommunications products25

                                                           
21 TIO, 2010 Annual Report, ‘Making a difference’, page 13. 

 and network failure 
attributed to a large service provider—this does not provide an adequate excuse for the complaints 
increase. The increase in the level of complaints has continued despite the TIO’s efforts, for example, 
in conducting its ‘connect.resolve’ campaign during 2009–10.  

22 TIO, media release dated 25 February 2011, 
www.tio.com.au/publications/media/telecommunications-complaints-increase-9-per-cent,-tio-reports  
23 TIO Statistics, www.tio.com.au/publications/statistics  
24 Optus submission, page 2. 
25 The ACMA’s Communications Reports outline an increase in services in operation from 38.61 million in 2006–07 to 
46.18 million in 2009–10, www.acma.gov.au/WEB/STANDARD/pc=PC_100897  

http://www.tio.com.au/publications/media/telecommunications-complaints-increase-9-per-cent,-tio-reports�
http://www.tio.com.au/publications/statistics�
http://www.acma.gov.au/WEB/STANDARD/pc=PC_100897�
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Effectiveness of the TIO in dealing with individual complaints 

Generally, the TIO is considered a very effective EDR service when it comes to dealing with individual 
consumer complaints. The TIO’s most recent customer service survey26 found that 84 per cent of the 
300 consumers surveyed who had lodged a complaint with the TIO were satisfied with the TIO 
handling of their complaints27. This aligns with a recent survey commissioned by the ACMA which 
found that a majority of consumers reported positive experiences with the TIO28. Similarly, a TIO 
survey of members found that around half those who responded were satisfied with the TIO handling 
of complaints and the TIO considered this was a reasonable result given that members must 
compulsorily join and engage with the scheme29

Submissions responding to the department’s discussion paper considered that, overall, the TIO is 
dealing well with individual complaints, particularly in light of the significant increase in complaints 
and rapid technology developments

. 

30

Effectiveness of TIO in influencing industry behaviour 

. Some submissions considered that certain elements of the 
complaint-handling process could be improved including timeliness, staff training, and acceptance of 
complaints by the TIO and fairness of TIO decisions. These issues are discussed later in the report.  

Despite the success of the TIO scheme in effectively dealing with individual complaints, the TIO has 
not been able to influence changes in the way industry manages internal complaints procedures or 
other practices (for example, around customer service). Service providers can and should be 
resolving many complaints without the TIO’s involvement but appear to lack the incentives to do so. 
In part, this is evidenced by the fact that approximately 90 per cent of complaints are resolved31 once 
referred back to the service provider32

The TIO has previously demonstrated its ability to effectively influence industry behaviour through its 
‘connect.resolve’ campaign

.  

33. The campaign reported publicly on statistics about new complaints to 
the TIO on complaint handling and customer service from January to July 200934

                                                           
26 Conducted by Customer Service Benchmarking Australia, March 2011 for December 2010 quarter. 

. The TIO’s aim was 
to highlight the pattern of complaints to industry and to work with it to take necessary action to 
respond to consumer concerns. The campaign was highly successful as it resulted in complaint 
numbers becoming stable after a period of sustained growth. Service providers also made public 

27 TIO submission, page 16. 
28 ACMA, Community Research into telecommunications customer service experiences and associated behaviours, 
May 2011. 
29 TIO submission, page 17. 
30 Communications Alliance submission, page 2; Optus submission, page 2. 
31 The department notes that as the TIO does not follow up with customers after referral back to their providers it is 
difficult to establish whether all of these complaints are actually ‘resolved’. 
32 TIO, 2010 Annual report, page 12. 
33 See www.tio.com.au/publications and click ‘Connect Resolve’ 
34 Ibid. 

http://www.tio.com.au/publications�


Page 19 of 116 

 

commitments to improve their systems and processes35. However, since that time complaints to the 
TIO have risen further and the strategic direction begun in the ‘connect.resolve’ campaign was not 
sustained36

This report considers several areas of the TIO framework which could be improved to allow it to fulfil 
its systemic role more effectively and, in particular, influence overall and sustained change in 
industry behaviour. This includes considering whether the TIO is meeting the DIST benchmark of 
effectiveness in relation to: 

. 

· having appropriate compliance requirements for members and facilitating regulatory 
enforcement 

· identification, investigation and resolution of systemic issues in the industry. 

Compliance incentives 

The TIO can directly influence industry behaviour through its ability to require its members to comply 
with the scheme and, where necessary, to facilitate enforcement activities by the ACMA and 
Australian Competition and Consumer Commission (ACCC).  

This section of the report considers whether the regulatory framework and the TIO constitution 
provide appropriate incentives for service providers to comply with the scheme and the 
Telecommunications Act 1997 (Telecommunications Act), and if not, explores possible incentives. 

Current situation: Enforcing compliance with the TIO scheme 

Regulatory framework 

Subsection 128(1) of the TCPSS Act provides that carriers and CSPs must enter into a scheme 
providing for the TIO. Subsections 130(1) and (2) of that Act provide that the ACMA may direct a CSP 
to enter into the TIO, and that the provider must comply with the direction. Section 132 of the TCPSS 
Act requires that a carrier or CSP who is a member of the TIO scheme must comply with the scheme. 

Compliance with these provisions is a requirement for CSPs under the service provider rules in 
Schedule 2 of the Telecommunications Act. Where a CSP fails to become a member or fails to comply 
with an ACMA direction or does not comply with the TIO scheme, the ACMA may take a number of 
actions to enforce compliance including: 

· giving a written direction or formal warning to the non-compliant CSP 

· accepting an enforceable undertaking, which could detail actions that the CSP would take to 
ensure it complies—for example, with the TIO scheme (Part 31A, Telecommunications Act) 

                                                           
35 ACMA, Connect.resolve update report, March 2010 
36 The TIO has undergone through a significant transition over 2010 with the appointment of a new Ombudsman in April 
and a number of internal reviews and changes of processes have occurred in that time, which are discussed in the report. 
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· seeking an injunction to stop actions relating to non-compliance (Part 30, Telecommunications 
Act) 

· applying to the Federal Court for a civil penalty (including failure to comply with carrier licence or 
service provider rules which carry a penalty of up to $10 million dollars per day37

The ACMA has not undertaken action under any of these provisions to enforce compliance with the 
TIO scheme, although it has on one occasion directed a CSP to join the scheme

). 

38

TIO compliance requirements 

. 

The TIO scheme draws its functions and powers over its members through the TCPSS Act, its 
constitution and memorandum and articles and association. Subsection 128(4) of the TCPSS Act gives 
the TIO the power to investigate, make determinations and give directions relating to complaints 
about carriage services by consumers and small businesses. The TIO constitution sets out the TIO’s 
jurisdiction, the procedures for receiving and investigating individual complaints and systemic issues 
and its powers to resolve a complaint.  

The TIO constitution reflects the TIO role in disputes as a mediator and conciliator rather than as 
arbitrator39. The TIO complaint-handling procedures40 reflect this approach by outlining a tiered 
approach to investigating matters41 and focusing on a conciliated settlement. Where such a 
settlement is not possible, the TIO has the power make a binding decision up to the value of $30 000 
via a determination that the member to pay compensation, and/or direct the member to undertake 
a number of actions including cease an act, provide a service, amend a charge in relation to a service 
or undertake corrective action42

The TIO has the power to expel members from the scheme if they are non-compliant. The 
memorandum and articles of association allow for the board to pass a resolution to recommend the 
expulsion of a member where the member neglects or wilfully refuses to comply with the 
memorandum, constitution or any rules of the scheme

. The TIO is also able to make non-binding recommendations up to 
the value of $85 000. 

43

The TIO’s submission emphasised that a ‘vast majority, in fact almost all TIO members work 
cooperatively with the TIO’ and this is demonstrated by the high levels of resolution for complaints 

. The resolution is subject to approval by 
members. To date, the TIO board has not exercised its power to expel a member. 

                                                           
37 Telecommunications Act 1997, Part 31—Civil Penalties. 
38 ACMA media release 45/2007, ‘ACMA directs Prodigy Telecom Pty Ltd to join the TIO scheme’, 16 May 2007. 
39 Clause 6.1, TIO constitution., clause 6.1, www.tio.com.au/__data/assets/pdf_file/0015/9132/TIO-Constitution.pdf  
40 Complaint handling procedure—Classification and Escalation, www.tio.com.au/policies/indexb.htm 
41 Both individual complaints and systemic investigations (see clause 5A, TIO constitution). 
42 Clause 6.1, TIO constitution. 
43 Clause 5.2. TIO constitution; however, it does not refer to this remedy.  

http://www.tio.com.au/__data/assets/pdf_file/0015/9132/TIO-Constitution.pdf�
http://www.tio.com.au/policies/indexb.htm�
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made to the TIO44. Among the high level of new complaints to the TIO only a very small percentage 
lead to the binding decisions or non-binding recommendations45

Are the incentives for compliance and enforcement effective? 

. However, there is limited visibility 
about the number of binding decisions or referral to the ACMA as this information is not actively 
reported on the TIO website or in the TIO annual report.  

There is an obligation for carriers and CSPs to be members of the scheme and to comply with any 
requirements set by the scheme including those in the TIO constitution, memorandum and articles of 
association and complaint-handling procedures. Where there is a failure to comply with the TIO 
scheme or other regulatory requirements (such as the Telecommunications Consumer Protection 
(TCP) code), the TIO is expected to refer this to the ACMA so that the ACMA can investigate the non-
compliance and take appropriate action.  

There is a large degree of discretion and lack of transparency, both in the regulatory framework and 
the TIO constitution and memorandum, about dealing with non-compliance. Even though there 
appears to be very little non-compliance by service providers with the TIO scheme and service 
providers have a high degree of respect for the TIO, there still appears to be little incentive for 
providers to reduce complaints going to the TIO. For the small number of TIO members who exhibit 
consistent non-compliant behaviour there is little the TIO can do except to refer the matter to the 
ACMA. Such a referral will likely involve a further, lengthy and costly investigation and will most likely 
end by requiring the ACMA to undertake litigation in the Federal Court to take action against the 
provider46

For the TIO scheme to be effective, it is critical that there are sufficient sanctions in place to act as a 
deterrent to poor conduct. These sanctions must, however, be relevant and distinguish between the 
TIO role as a dispute resolution body and the ACMA role as regulatory enforcer. While the TIO needs 
sufficient powers to ensure compliance with its scheme, it is ultimately the role of the ACMA as 
regulator to enforce compliance with the scheme and other relevant regulatory consumer 
protections. 

. 

Options to improve regulatory enforcement 

A failure to be a member of the TIO scheme or to comply with the TIO scheme is a breach of the 
carrier licence or service provider rules and can result in substantial monetary sanctions. However, 
the ACMA currently has to undertake litigation in the Federal Court and prove non-compliance with 
the TIO scheme to obtain the civil penalty against the provider. This is not an efficient or cost-
effective way for the ACMA to enforce compliance with the TIO scheme, especially where the failure 

                                                           
44 TIO submission, page 34. 
45 In 2009–10 the TIO issued 37 ‘preliminary views’ which lead to 18 binding decisions with members not actively complying 
with 13 of these decisions. 
46 ACMA, Reconnecting the Customer draft public inquiry report, page 116. 
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to comply involves only a minor breach of the scheme such as a failure to comply with a 
determination for only a small monetary amount. Alternatively, the ACMA may apply to the Federal 
Court for an injunction to enforce a direction requiring a CSP to become a member of the scheme. 

(a) Infringement notices 

In 2010, the government amended the Telecommunications Act to allow for the ACMA to issue 
infringement notices for up to 60 penalty units ($6600) to a body corporate for breaching a civil 
penalty provision47

The ACMA has recently listed section 132 of the TCPSS Act, which requires members of the TIO 
Scheme to comply with the Scheme, as an infringement notice provision

. This is an efficient and cost-effective enforcement alternative to the ACMA 
taking court proceedings, particularly for less serious contraventions. 

48

Currently, a breach of Part 6 of the TCPSS Act, in terms of being a member of the TIO scheme 
(subsection 130(1)), has no direct civil penalty provision and would need to be listed by the ACMA as 
an infringement notice provision

.The ACMA will now have 
the power to issue infringement notices to service providers for contraventions of Part 6 of the TCPSS 
Act. This will offer a proportional sanction to non-compliant providers. The ACMA will not have to 
undertake inefficient court action to impose a sanction for non-compliance and therefore the ACMA 
could take quicker and more effective action against non-compliant service providers. It will provide 
a clear warning to service providers to observe membership of, and compliance with, the TIO 
scheme.  

49

It is recommended that Subsection 130(1) of the TCPSS Act be listed as an infringement notice 
provision. This will allow the ACMA to issue an infringement notice to a provider that does not 
comply with an ACMA direction to enter into the TIO scheme. If an offending provider continues not 
to comply with a subsection 130(1) direction, they will incur an ongoing liability in respect of that 
non-compliance until they enter the scheme. 

.  

(b) Licensing scheme 

Unlike carriers, CSPs who use, but do not own, a telecommunications network to provide carriage 
services to the public are not required to obtain a licence to operate in the market. Instead they are 
required to comply with a range of obligations set out in the service provider rules under Schedule 2 
of the Telecommunications Act. This includes membership of, and compliance with, the TIO scheme. 

                                                           
47 Telecommunications Act 1997, Part 31B. 
48 ACMA consultation paper, ‘Proposed Telecommunications (Infringement Notices) Declaration 2011 and infringement 
notice guidelines’, 31 August 2011. 
49 Telecommunications (Consumer Protection and Service Standards) Act 1999, Sub-sections 572E(6) and (7). 
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ACCAN’s submission outlined that the current regime relies on service providers to self-present as 
members to the TIO and often the TIO only discovers new CSPs at the time they receive complaints 
about the provider50. As a result, the ACMA is only made aware of the identity of CSPs via their 
membership to the TIO. This potentially allows for fraudulent operators to start offering carriage 
services to consumers with little upfront scrutiny being given to their business practices51

There is little visibility about service providers operating as CSPs as there is no direct requirement for 
the provider to obtain a licence or register prior to operating in the telecommunications market and 
no prohibition from operating in the market where conditions are not fulfilled—for example, being a 
member of the TIO. The main course of action the ACMA can take to require a service provider to 
join the TIO scheme is to issue a written direction requiring the CSP to enter into the scheme. 
Following non-compliance with the direction, the ACMA may apply for an injunction and/or seek civil 
penalties against the CSP in the Federal Court

 or the 
ability to prohibit them from the market if they fail to comply with service provider rules. 

52. In the meantime, the provider is allowed to continue 
to operate in the market and may continue to ignore actions by both the TIO and the ACMA 
(although in some instances an interim injunction may be granted on a relatively urgent basis). 
During this period, consumers could be adversely affected53

Even though Part 6 of the TCPSS Act already requires carriers and CSPs to be members of the TIO and 
comply with the scheme, a number of submissions argued that the TCPSS Act should provide for a 
more direct prohibition on carriers and CSPs from operating within the telecommunications industry 
where they are not members of the TIO scheme

.  

54

John Wood’s paper on the TIO scheme along with the Australian Communications Consumer Action 
Network (ACCAN), the Financial and Consumer Rights Council (FCRC) and the Council of Small 
Business of Australia (COSBOA) submissions recommended the licensing of CSPs at a low fee; or, at 
the very least, the requirement for them to register with the ACMA before operating in the market. 
This would be similar to the licensing requirements for the financial services industry under the 
Corporations Act 2001

. This includes where they are expelled from the 
TIO scheme for non-compliance.  

55. That scheme requires a licensee to comply with a number of conditions 
including membership of an approved EDR scheme56 in order to be granted a licence by ASIC and to 
retain the licence57

                                                           
50 ACCAN submission, page 30. 

.  

51 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 39. 
52 Telecommunications (Consumer Protection and Service Standards) Act 1999, section 130. 
53 Even with an ability to issue an infringement notice to service providers for failing to be a member, the service provider 
could potentially still operate in the market as this is a sanction not a prohibition. 
54 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 39; TIO submission, page 34; ACCAN 
submission, page 30; COSBOA submission, page 10; Tony Stute submission; FCRC submission, page 5. 
55 Corporations Act 2001, section 911A. 
56 Corporations Act 2001, sub-sections 912A(1) (g) and 912A(2). 
57 Corporations Act 2001, section 913B. 
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ASIC is able to suspend or cancel the licence of a provider that has not complied with these 
conditions58

The main condition of a licensing scheme would be that the provider demonstrates it is a member of 
the TIO scheme by demonstrating compliance with certain requirements, including internal 
complaint-handling standards

. 

59. ACCAN’s submission proposed that a breach of a TIO binding 
decision and/or any other serious breach of the TIO scheme could be grounds for the ACMA to 
revoke a licence60

A licensing regime for CSPs would provide greater transparency about those operating in the 
telecommunications market and would place greater emphasis on compliance with the TIO scheme 
as there would be a tangible and enforceable sanction (the loss of a license) for failing to comply. A 
licensing scheme would also provide greater confidence to consumers that service providers had 
met, and remain accountable for meeting required standards in order to operate in the market.  

. A licence scheme would allow the ACMA to take action to suspend licenses when 
a carrier fails to comply with the TIO scheme and withdraw the licence if no corrective action was 
taken. The ACMA could also take action against unlicensed persons or corporations such as banning 
or disqualifying them from the market, in addition to seeking either civil or criminal penalties against 
those who operate without a licence. These remedies would require recourse to the courts. 

A licensing regime would place an administrative burden on providers in demonstrating that they 
have met licence conditions and have some resource implications for the ACMA to administer. A 
licensing regime might also encompass conditions other than just membership of and compliance 
with the TIO scheme and have implications that need to be considered which go beyond the scope of 
this review. Further consultation would be required before introducing such a scheme. 

(c) Registration scheme 

An alternative is to develop a standalone registration scheme for CSPs requiring them to certify they 
are members in good standing of the TIO and to prohibit those providers who are not registered 
from providing a carriage service61. This would have the twofold effect of requiring service providers 
to proactively register for TIO membership before they operate in the market62

                                                           
58 Section 915C(1)(a), subject to ASIC holding a hearing or allowing the provider to make a submission. 

 and would ban 
providers from operating in the market after they are expelled from the scheme by the TIO. The 
TCPSS Act would need amendment to require registration with the ACMA and subject providers to 
penalties, enforceable by the ACMA, if they operate in the market without being registered.  

59 Financial and Consumer Rights Council submission, page 5. 
60 ACCAN submission, page 30. 
61 The ACMA in its draft report on the Reconnecting the Customer public inquiry has proposed to prohibit service providers 
that are not members of the TIO scheme from operating in the telecommunications market (page 118).  
62 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 39 
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This option would require service providers to become members of the TIO and provide transparency 
around those providers operating in the market.  

(d) Expulsion from the TIO scheme 

Prohibiting service providers from operating in the market where they are not TIO members would 
provide significant power to the TIO. The TIO would in effect have self-executing mechanisms to 
remove providers from the market. Therefore, it is important to clarify when and how members 
could be expelled from the TIO scheme, and the opportunities afforded members to comply with the 
TIO scheme to ensure procedural fairness. 

For example, the ASIC Regulatory Guide 139 on requirements for the EDR schemes provides that 
before a scheme can terminate a provider’s membership (and therefore jeopardise the provider’s 
licence) the scheme should give the provider a reasonable opportunity to comply with the scheme 
and consult with ASIC before it terminates that membership63

The TIO board currently has the discretion under its memorandum and articles of association to 
expel a member who has wilfully or negligently failed to comply with the scheme

. ASIC acknowledges that non-
compliance is a serious breach of the terms of EDR membership but does not endorse unilateral 
termination without sufficient due process. 

64. Within the 
financial sector, the financial ombudsman service (FOS) terms of reference65 provides that where a 
provider fails to meet its obligations under the scheme, the FOS may take any appropriate action 
including expelling that member in line with the FOS constitution66. The FOS constitution specifically 
sets out a number of circumstances under which members can be expelled (including refusing or 
neglecting to comply with a binding decision) and the steps taken to ensure procedural fairness 
including consultation with ASIC67

While it remains important for the TIO, as an independent body, to be able to decide who may or 
may not be a member of its scheme, the consequences of denying membership are significant and 
must be justifiable. It is also questionable whether the TIO scheme as an EDR body, rather than a 
regulator, should have the unilateral power to exclude a provider from the market. For this reason, it 
must be made clear that it is a role for the ACMA as regulator to ultimately determine compliance 
with the TIO scheme and determine the appropriate action to be taken for example, suspension or 
revocation of a licence. 

.  

                                                           
63 ASIC Regulatory Guide 139, RG139.220 to RG129.222. 
64 TIO Memorandum and Articles of Association, Clause 5.2 
65 The FOS Terms of Reference are equivalent to the TIO constitution. 
66 The FOS equivalent to the TIO memorandum and articles of association. 
67 FOS constitution, clauses 3.8 to 3.15. 
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Recommendation 2: Compliance incentives 

Part 1: Regulatory compliance incentives 

To improve the effectiveness of the ACMA’s enforcement incentives for complying with the TIO: 

(a) consider the introduction of a mechanism to give the ACMA greater certainty about the identity 
of industry participants to assist with enforcement. The mechanism could be delivered in the 
form of a license or registration condition for CSPs 

(b) list as an infringement notice provision, the requirement under subsection 130(1) of part six of 
the TCPSS Act, for providers to be a member of the TIO Scheme. 

* Before implementing a licence or registration condition for CSPs, further consultation and consideration of 
any implications that are outside the scope of this review would need to be undertaken. 
 

Implementation 

Legislative amendments would be required to the Tel Act and the TCPSS Act. The ACMA would list 
section 130(1) as an infringement notice provision. 

Regulatory impact/cost  

There would be some costs to CSPs for the licence fee and compliance cost, although these would be 
small. There would also be resource implications for the ACMA for implementing and running the 
licence scheme. 

Incentives for greater compliance with the TIO scheme 

The DIST benchmarks require that the EDR scheme has mechanisms to encourage scheme members 
to abide by the rules of the TIO scheme68

(a) Reporting of non-compliance to the ACMA 

. The TIO scheme’s current compliance incentives are 
discretionary and not entirely transparent to the public and therefore appear to have little effect on 
encouraging compliance. For example, the TIO scheme is not required to report non-compliance to 
the ACMA or publicly report on members who have seriously breached the requirements of the TIO 
scheme. This part of the report considers how to create better incentives for TIO members to comply 
with the TIO scheme and telecommunications regulation. 

Submissions to the department focused on enhancing the relationship between the TIO and the 
ACMA through better information exchange and interaction. This was considered a key incentive for 

                                                           
68 DIST benchmarks, clause 6.9. 
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compliance not only with the TIO scheme but also the consumer protection requirements in the 
Telecommunications Act69. It was also argued it is the ACMA’s role as regulator to take steps to 
further enhance TIO visibility and encourage more widespread compliance. For example, Optus 
argued ‘we believe it likely that the TIO could achieve better outcomes for consumers and small 
businesses if it improved its coordination and engagement with the ACMA, such that the ACMA’s 
significant suite of enforcement powers were more efficiently and effectively utilised.’70

The TIO complaint-handling procedures, rather than its constitution, provide that the TIO may refer 
members to the ACMA where a member fails to comply with a binding decision

 

71. The TIO also has 
general discretion under clause 6.6 of its constitution to refer complaints to the ACMA at any time 
during a TIO investigation. The TIO submits that such a referral will occur where an issue appears to 
drive complaints and may warrant a regulatory response, particularly where the conduct is a breach 
of consumer protection legislation or the TCP code72

The TIO’s submission indicates that a barrier to providing information to the ACMA both about non-
compliance generally and about individual investigations is the need to recontact consumers to 
obtain written consent in order to comply with privacy obligations

.  

73

The TIO constitution is also silent on what action can be taken for failure to comply with any other 
aspects of the TIO scheme—such as a failure to provide information or cooperate with investigations, 
apply for membership of the TIO scheme, or pay the TIO scheme’s fees. The TIO submits that it 
generally refers such non-compliance to the ACMA

. The TIO submission argues that 
this frustrates and delays appropriate referrals and potentially further disadvantages consumers. The 
TIO may be able to address this issue in part by appropriate disclosures to consumers at the time 
they first lodge their complaints with the TIO. 

74, although it is unclear when this occurs as the 
TIO does not publicly report on its referrals to the ACMA. In 2010 the TIO advised it referred two 
members to the ACMA for a range of non-compliance issues although there is little visibility of what 
action the ACMA took in relation to these referrals.75

In 2008 the TIO scheme and the ACMA signed a memorandum of understanding to develop a 
stronger relationship and complementary processes to assist in improving compliance and 
enforcement. The memorandum of understanding covers the exchange of information about 
consumer complaints investigations and industry complaints trends, along with compliance and 

 

                                                           
69 For example: Optus submission, page 7; Vodafone submission, page 4. 
70 Optus submission, page 7. 
71 Complaint Handling Procedure—Standard resolution methods and outcomes, clause 6.12, TIO, (www.tio.com.au/about-
us/policies-and-procedures/standard-resolution-methods-and-outcomes) Note clause 5A.5 of the TIO constitution provides 
for referral to the ACMA where there is a failure to comply with systemic investigations. 
72 TIO submission, page 22. 
73 TIO submission, page 22. 
74 TIO submission, page 33. 
75 The ACMA 2009–10 annual report did not report on dealing with compliance issues with the TIO scheme. 

http://www.tio.com.au/about-us/policies-and-procedures/standard-resolution-methods-and-outcomes�
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enforcement action related to the membership of the TIO scheme. At the time, the collaborative 
approach led to an investigation by the ACMA about the complaint-handling processes of a 
telecommunications provider and a direction by the ACMA to that provider to comply with the TPC 
code76

It appears that the only area in which both the ACMA and TIO publicly and consistently report on 
action around non-compliance is in relation to code breaches. The TIO provides information to the 
ACMA about confirmed breaches of the relevant industry codes (the TCP and Mobile Premium 
Services (MPS) codes) that have occurred to enable the ACMA to undertake enforcement action. The 
TIO annual reports from 2006–07 onwards show the following growth in confirmed code breaches.  

. However, it is unclear what effect the memorandum of understanding is currently having on 
compliance given the lack of transparency around when the TIO scheme refers issues to the ACMA 
and what action is taken by the ACMA. 

 
Figure1: Combined code breaches arising from the TCP and MPS codes (Source: TIO annual reports) 

TIO statistics show the ACMA investigated 159 code compliance matters with findings of breaches of 
the TCP code by only five service providers77

Accordingly, a clearer, less discretionary framework is needed to outline when the TIO scheme will 
refer matters to the ACMA, particularly for non-compliance, and to outline how the ACMA will 

. In each case the ACMA directed the provider to comply 
with the TCP code and reported the non-compliance in its annual report. While such regulatory 
action has not led to a fall in code breaches being recorded by the TIO scheme, it does provide a 
useful example of how the TIO scheme and the ACMA can work together to address industry non-
compliance. 

                                                           
76 See www.acma.gov.au/webwr/_assets/main/lib310626/acmasphere_issue_28.pdf  
77 ACMA, 2009–10 Annual Report, page 62. 
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respond to such referrals. This will provide greater incentives for industry compliance with greater 
transparency and accountability for both the TIO scheme and the ACMA when dealing with non-
compliance. 

The TIO should clarify in its constitution its ability to refer circumstances of serious non-compliance 
to the ACMA for enforcement. This should include, at a minimum, instances in which service 
providers have failed to comply with binding decisions or refused to become a TIO member. Other 
circumstances which might be appropriate to refer to the ACMA might occur on an ad hoc basis, such 
as failure to comply with an investigation. The TIO should also clarify in public guidance (possibly 
through its complaint-handling guide) when it will refer such situations of non-compliance to the 
ACMA.  

Currently, it is also unclear in what circumstances the TIO scheme will refer individual matters, 
including those it is still investigating, to the ACMA for appropriate action. Further, it appears that 
the TIO scheme’s current framework for investigating complaints does not allow it to efficiently seek 
the individual’s consent to refer the matter to the ACMA. As part of its procedures the TIO scheme 
should ask complainants whether they consent to the passing of their information to the ACMA, if 
the matter is elevated for investigation, or to illustrate a particular or systemic issue.  

In the past financial year the TIO reported to the ACMA around 7000 confirmed code breaches but 
this resulted in only 159 investigations. As complaints to the TIO continue to rise, it is unclear why 
there is such disparity in terms of the matters that the ACMA is investigating. The ACMA should 
review its public reporting procedures to ensure that the outcome for each matter the TIO refers is 
clear. Importantly, where an enforcement action has not occurred, the ACMA should provide 
sufficient information so that all stakeholders can understand the underlying reasons for this 
decision. The ACMA should continue to report on the measures it is taking as the regulator to reduce 
widespread abuse of the relevant codes (for example, the effectiveness of audits it undertakes, and 
whether it had entered into enforceable undertakings or directed a provider to comply with the 
code). 
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Recommendation 2: Compliance incentives 

Part 2: Referral of non-compliance to the ACMA 

To provide greater incentives for compliance and enhanced transparency around enforcement: 

(a) The TIO should 

(i) clarify in its constitution the circumstances for when it mandatorily refers non-compliance to 
the ACMA (including for systemic issues, see recommendation 3 below), and  

(ii) establish guidelines about when other non-compliance is referred to the ACMA. 

(b) The ACMA should report on the enforcement action taken following referral. 

(c) The ACMA and TIO should review their memorandum of understanding (MoU) to ensure that it 
continues to allow both bodies to take timely action to address consumer issues and encourage 
industry compliance. The MoU should also aim to remove barriers that prevent the sharing of 
information between the TIO and the ACMA.  

Implementation  

The TIO and the ACMA will need to work together to implement an effective and efficient system to 
allow greater action on non-compliance. This will require changes to the TIO constitution, complaint-
handling procedures and the memorandum of understanding between the TIO and ACMA. Both the 
TIO and ACMA will also need to articulate in their annual reports, or other appropriate mediums 
(such as quarterly newsletters), when referrals are made and the outcomes of these.  

Likely impact/costs  

Both the TIO and the ACMA face some likely upfront costs in implementing greater transparency 
around referrals and reporting. However, this recommendation is expected to lead to enhanced 
compliance, which should in turn reduce the rate of complaints and overall cost of the scheme. This 
process will also streamline current ad hoc reporting by both the TIO and ACMA and therefore lead 
to more efficient and cost-effective processes. 

(b) Publicly naming non-compliant members 

The DIST benchmarks outline that a mechanism which would encourage scheme members to abide 
by the scheme’s rule could include naming in annual reports or otherwise those members who do 
not abide by the scheme’s rules78

                                                           
78 DIST benchmarks, footnote 22. 

. The DIST benchmarks do not mandate that non-compliant 
members should be named but suggest a scheme’s framework documents (that is, the TIO 
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constitution) should outline whether and how it will name scheme members who do not meet 
obligations under the scheme79

Reputational risk to service providers resulting from public acknowledgement that they have failed to 
resolve complaints is typically a far greater incentive for compliance than monetary penalties. Most 
industry insiders are already in a position to know which TIO members are subject to a final 
determination, direction and recommendation or are generally not compliant with the TIO scheme. 
However, at present this information is not available for consumers to enable them to make 
purchasing decisions when considering a provider

. This would include instances where a member does not comply with 
a binding decision or does not provide information as and when requested. 

80

The TIO constitution does not clearly set out when to deem members as not complying with a 
scheme or whether to publicly report non-compliance. Although the TIO complaint-handling 
procedures allow for publication in the TIO annual report of non-compliance with non-binding 
recommendations

. 

81, a similar provision does not apply for publishing non-compliance with binding 
determinations or directions82 or for any other non-compliance. The TIO’s submission acknowledged 
that ‘the public reporting of non-compliant TIO Members—whether it relates to non-compliance 
with the terms of the TIO scheme or with any determinations, directions of recommendations or 
where a referral has been made to the ACMA—enhances the accountability of the TIO Scheme.’83

The Energy and Water Ombudsman of Victoria’s (EWOV) submission best summed up the many 
benefits of public reporting of non-compliance as: 

 

· engendering future cooperation with the scheme 

· helping change any deficient member practices 

· improving best-practice methods across industry 

· leading to improved customer service standards 

· allowing consumers to be better informed when choosing a telecommunications company84

Generally, industry respondents

. 

85

                                                           
79 DIST Benchmark, clause 4.3(h).  

 argued that it would be premature for the TIO to potentially 
damage the reputation of a provider by publishing a list of non-compliant members. For example, 
Telstra’s submission argued that the TIO scheme has in the past disclosed whether a member has not 
complied with a recommendation of the TIO scheme, and that this disclosure was inappropriate 

80 Although noting advice by the TIO and the ACMA that the majority of members do comply with the TIO scheme. 
81 Clause 6.13, TIO Complaint Handling Procedures—Standard Resolution Methods and Outcome, www.tio.com.au/about-
us/policies-and-procedures/standard-resolution-methods-and-outcomes  
82 Instead the TIO may refer non-compliance to the ACMA (clause 6.12, Complaint handling procedure) 
83 TIO submission, page 21. 
84 EWOV submission, page 7. 
85 For example Telstra and Primus 

http://www.tio.com.au/about-us/policies-and-procedures/standard-resolution-methods-and-outcomes�
http://www.tio.com.au/about-us/policies-and-procedures/standard-resolution-methods-and-outcomes�


Page 32 of 116 

 

because it amounts to de facto enforcement of the recommendation86. The Primus submission also 
considered that any binding decision would need to be subject to an independent review and right of 
appeal to allow procedural fairness, and that the TIO scheme would need to be protected if it was 
later found (for example, by a court) that the decision was incorrect and the provider had wrongly 
suffered reputational damage87

The submission by the Coalition of Small Businesses of Australia (COSBOA) recognised that the TIO 
scheme could be compromised in taking a ‘naming and shaming role’ and suggested that referral of 
non-compliance to the regulator would be more appropriate as this arm-length process would have 
less detrimental impact on industry confidence in the TIO scheme

. 

88

Vodafone’s submission indicated no opposition to the TIO scheme naming providers who had not 
complied with binding decisions where non-compliance is proven

. 

89. TIO members have a significant 
number of opportunities to resolve disputes prior to the TIO making a binding decision. For example, 
there is a thorough escalation and investigation process through levels 1 to 490 and the TIO will issue 
a preliminary decision or recommendation that the member can fulfil prior to the TIO issuing the 
member with a final binding decision or non-binding recommendation91. The preliminary view 
outlines the TIO’s finding and preliminary position as to ‘what constitutes fair and reasonable 
resolution to the complaint having regard to the law, good industry practice and the circumstances of 
the complaint.’92

To provide greater incentives to service providers and provide greater clarity to consumers about 
deficient service providers the TIO should publicly report on a regular basis those members who have 
failed to comply with the TIO scheme. This would complement recommendation 3, part 1 as 
providers who are publicly reported for non-compliance would also be referred to the ACMA. At a 
minimum, the TIO should publicly report on members who it knows have failed to comply with a 
binding decision or non-binding recommendation. This would be the ultimate act of non-compliance 
and the public deserves to be aware of these ‘rogue providers’.  

 These processes afford members a significant degree of procedural fairness and 
transparency in terms of how the TIO investigates complaints and makes decisions and offers the TIO 
protections in terms of the steps it takes towards making a decision in relation to a member.  

                                                           
86 Telstra submission, attachment 1, page 5. 
87 Primus submission, page 10. 
88 COSBOA submission, page 8. 
89 Vodafone submission, page 11. 
90 During this process the TIO members also have the right to request reclassification of complaints and to an independent 
assessment (TIO submission, page 17). 
91 See TIO complaint handling process—Classification and escalation, www.tio.com.au/about-us/policies-and-
procedures/classification-and-escalation  and TIO Complaint handling procedures—Standard Resolution Methods and 
Outcome, www.tio.com.au/about-us/policies-and-procedures/standard-resolution-methods-and-outcomes 
92 TIO submission, page 18. 
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Consumer groups also argued that the TIO should report any member subject to determinations, 
directions and recommendations, regardless of non-compliance, as this would further:  

· increase the incentives for providers to resolve disputes before they are escalated, and 

· give end users more transparency about service providers found to not follow the rules93

The TIO constitution prohibits it from naming members subject to binding decisions (such as a 
determination or direction)

. 

94. At present, the TIO scheme anonymously publishes accounts of its 
determinations, directions and recommendations on its website95

However, the TIO already includes in its annual report the number and type of complaints a TIO 
member has had lodged against it and to which level (1 to 4) the complaint has escalated. Reporting 
a binding decision or non-binding recommendation made against a service provider would therefore 
extend this existing practice. 

. This is in line with DIST 
benchmark 4.1, which suggests written reports of determinations should not name the parties 
involved. 

As binding decisions and non-binding recommendations only appear to be made in the most serious 
and complex cases and only after all other avenues of dismissing or resolving the complaint are 
exhausted96, public reporting of these decisions would support the TIO responsibility to hold its 
members accountable and act as an incentive for compliance. It would also align with the DIST 
benchmark of accountability, which encourages the release of information to allow assessment and 
improvement of the performance of the TIO scheme’s member97

It is expected that public reporting of these decisions would be reserved for only those cases where 
all avenues of review within the TIO scheme are exhausted

, as it would hold the provider to 
account for how it deals with complaints. 

98

                                                           
93 See for example ACCAN’s submission, page 33, John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, 
page 16. 

. The TIO would also be able to 
distinguish in its public report the difference between a decision or recommendation that is made 
against the provider, as opposed to the more serious circumstance of non-compliance. To protect the 
TIO scheme from possible legal action, an appropriate disclaimer about the nature and effect of the 
binding decision or non-binding recommendations could be issued publicly. 

94 TIO Constitution, clause 7.2(c). 
95 See www.tio.com.au/publications  
96 Parties are most likely to resolve complaints in line with the TIO’s preliminary view with, on average, only 20 preliminary 
views made per year and only half of these resulting in final decisions by the Ombudsman (TIO submission, page 18). 
97 DIST benchmark 4. 
98 Noting industry’s concerns about procedural fairness. 
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Recommendation 2: Compliance incentives 

Part 3: Public reporting of non-compliance and binding decisions and non-binding 
recommendations 

To increase cooperation by industry in the dispute resolution process and increase transparency 
around industry practices for consumers, the TIO should amend its constitution to allow it to publicly 
report members: 

(a) for non-compliance with the TIO scheme (for example, failure to comply with a binding decision) 
and referral to the ACMA (in line with recommendation 2, part 1) 

(b) who are subject to binding decisions (determinations or directions) or non-binding 
recommendations made by the Ombudsman or his/her deputy. 

 

Implementation  

Implementing this recommendation will be a key driver for influencing compliance with the TIO 
scheme and will encourage providers to engage with the TIO to resolve disputes earlier. For this 
reason implementation of framework principles in regulation (see recommendation 1) would 
facilitate the requirement to amend the TIO constitution. 

These legislative amendments may also give reassurance that any action in reporting final 
determinations, directions and recommendations by the TIO is required by, and therefore protected, 
under law. In situations where a provider is able to successfully challenge a final recommendation or 
determination in court, this proposed amendment would not limit the TIO’s ability to publish a 
retraction, or otherwise publicly apologise to the provider.  

In line with recommendation 2, part 1 the TIO should clarify either in its constitution or guidelines 
the circumstances for publicly reporting non-compliance. 

Likely impact/cost  

There may be minor costs for the TIO in amending its constitution, although these form part of the 
normal governance cost of the organisation. The TIO already compiles complaint-handling statistics 
according to the level at which a complaint is resolved, including whether it concludes in a 
determination, direction or recommendation. The TIO would undertake reporting at suitable 
intervals to reduce administrative costs including when it reports on complaints statistics and overall 
in its annual report. This additional requirement would have minimal impact on the TIO. 
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Better incentives for internal dispute resolution 

The TIO is known sometimes as the ‘office of last resort’99 to which service providers can refer 
consumers who are dissatisfied with the outcome of complaints or who seek advice about external 
dispute resolution100. Both the TCP code and the TIO complaint-handling procedures aim to ensure 
consumers make reasonable attempts to resolve their disputes with their providers prior to 
complaining to the TIO101

Service providers with efficient and robust IDR processes provide consumers with better complaint 
resolution outcomes prior to, and during, TIO intervention. Industry is always best placed to prevent 
and deal with consumer complaints prior to the need for intervention. This not only ensures that 
consumers are able to resolve disputes quickly and easily but also provides significant benefits to 
industry, including the ability to retain customers and so minimise loss of investment in obtaining 
customers and prevent reputational damage

. For this system to work, the service provider’s internal dispute resolution 
(IDR) processes must be effective. 

102

However, many IDR processes within the telecommunications industry are not working. The TIO 
submits that many of the complaints it receives are of a simple nature and should be resolved by 
members’ IDR mechanisms

. 

103. Even though there is a high level of new complaints to the TIO, around 
90 per cent104 of these complaints are resolved before they are investigated by the TIO, after being 
105 referred back to a senior complaints handler at the service provider106

Industry contends that the high number of new complaints to the TIO indicates that, in part, 
complainants are approaching the TIO before there is an opportunity for resolution by their service 
provider. Telstra submits the current minimal intervention by the TIO at level 1 and the large number 
of matters resolved on referral back to the provider indicates a problem in the escalation process to 
the TIO, rather than with provider IDR mechanisms

.  

107

                                                           
99 For example, see 

.  

www.tio.com.au/publications/factsheets-and-brochures/factsheet-compensation  
100 Telecommunications Consumer Protections Code C628:2007, Clause 9.4 
101 DIST benchmark 5.1 also encourages an ombudsman scheme not deal with a complaint until after consideration by the 
member’s internal complaints resolution mechanism. See further discussion in the ‘Appropriate processes’ section of this 
report at page 76. 
102 TIO submission, page 36. 
103 TIO submission, page 36. 
104 TIO 2010 Annual Report, ‘Making a difference’, page 12. 
105 The TIO refers all level 1 complaints it receives back to the service provider at an escalated complaint level to attempt 
resolution. 
106 The department notes that as the TIO does not follow up with customers after referral back to providers it is difficult to 
establish whether all of these complaints are actually ‘resolved’. 
107 Telstra submission, page 6. 
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However, recent research published by the TIO in its paper Resilient Consumers108 and other research 
released by the ACMA109 found that consumers spend a substantial amount of time and effort to 
resolve their complaints with their service providers prior to complaining to the TIO. This includes 
contacting their providers several times to resolve the issues over at least a month110 and also taking 
the initiative to escalate their complaints within a provider’s IDR service111

The failure of IDR practices in the telecommunications industry is not new and was highlighted in the 
TIO ‘connect.resolve’ campaign in 2008 which, at the time, was seen as an effective influence on 
improving IDR processes.  

. Most consumers 
surveyed by the TIO had complained to the TIO as their providers offered no solution to their 
complaints, or failed to action promises to resolve the complaints. 

(a) TIO role in influencing better IDR mechanism 

The TIO has a role in helping its members improve their IDR processes. The DIST benchmarks provide 
that dispute resolution should require members to set up internal complaints mechanisms and have 
the capacity to advise scheme members about these mechanisms112

The TIO constitution does not deal specifically with the TIO oversight role of member’s IDR processes 
although the TIO actively engages with members in regard to this issue

.  

113. The TIO has produced for 
its members a Complaint Handling Guide, which sets out important components to assist members in 
improving their IDR processes. These include adopting a broad definition of a complaint, developing 
an appropriate complaint-handling procedure, recording and tracking complaints to allow analysis, 
providing single points of contact for complaints, and processes for escalating complaints. The TIO 
provides regular training and briefing sessions to TIO members on complaint handling114

It is important for the TIO to continue its work on influencing complaint handling and to continue to 
consider new ways that it can help members to understand their complaint-handling obligations. The 
TIO constitution, as its framework document, should make clear that the TIO’s role includes working 

. The TIO 
supplements this work with measures such as the ‘connect.resolve’ campaign and research such as 
that mentioned, to guide service providers towards areas of complaint handling that need improving. 

                                                           
108 Resilient Consumers report, August 2011, www.tio.com.au/publications  
109 ACMA, Community research into telecommunications customer service experiences and associated behaviours, May 
2011, Chapter 12. 
110 More than half of the consumers surveyed that had rung their service providers five or more times waited a month 
before contacting the TIO (Resilient Consumers report, August 2011, page 8, www.tio.com.au/publications. 
111 55% of those consumers surveyed asked for escalation of their matters (often after talking to three or more people), but 
65% of those who responded indicated their matters were not escalated (Resilient Consumers report, August 2011, page 10, 
www.tio.com.au/publications. 
112 DIST benchmarks, clauses 6.9 and 6.10. 
113 COSBOA submission, page 11, noted that the TIO regularly considers different ‘carrot and stick’ measures to achieve 
better performance measures by members. 
114 TIO submission, page 37. 

http://www.tio.com.au/publications�
http://www.tio.com.au/publications�
http://www.tio.com.au/publications�


Page 37 of 116 

 

with members to establish (where necessary) and improve IDR mechanisms. This will assist in 
acknowledging the TIO’s important work to date and to play a stronger role in influencing processes, 
including through updating its complaint-handling guide to take account of its research findings. 

(b) Mandatory standards for IDR 

The TIO’s ability to influence members is limited to the regulatory requirements that set out the 
appropriate complaint-handling standards for the telecommunications industry. For instance, the TIO 
encourages members to align their IDR mechanisms with the Australian Standard on Complaints 
Handling (AS ISO 10002-2006), but this is only a voluntary standard under the TCP code and 
therefore members are not compelled to comply.  

The current requirements in the TCP code for complaint handling115 fail to adopt many of the guiding 
principles in the Standard—such as providing simple and accessible ways to make a complaint (that 
is, the code sets out no minimum requirements) and appropriate review of complaint-handling 
processes through executive management116. The revision of the complaint-handling chapter is a key 
issue for the Communications Alliance review of the TCP code117. Communications Alliance has 
stated that it expects the revised code will prescribe mandatory standards for complaint handling118

Given the continued failure of complaint-handling processes across the telecommunications 
industry

. 

119, voluntary standards for complaint handling may longer be appropriate. To improve 
outcomes for consumers and provide both the ACMA and the TIO with a greater ability to influence 
changes in complaint-handling standards (including through enforcement mechanism), more specific 
mandatory requirements are necessary. At a minimum, the TCP code should require the 
telecommunications industry to comply with the Australian Standard for Complaints Handling and 
establish suitable benchmarks for complaint handling in-line with the Standard. Where industry fails 
to adopt this Standard as part of the TCP code, the Minister should consider directing the ACMA to 
make a separate and mandatory industry standard, setting out appropriate benchmarks for 
complaint handling120

(c) Fee incentives for improving IDR 

.  

The department’s discussion paper also canvassed the option of raising fees charged by the TIO for 
receiving new complaints as an incentive for improving IDR processes. The proposition was that if 
providers are charged a higher fee for level 1 complaints they would have a greater incentive to 
resolve the complaints before consumers resort to the TIO. 

                                                           
115 Chapter 9 of code. 
116 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 20. 
117 For further information on the review see: www.commsalliance.com.au/Activities/committees-and-groups/tcpsg 
118 Communications Alliance submission, page 12. 
119 See for example the ACMA’s Reconnecting the Customer draft inquiry report, Chapter 8. 
120 Telecommunications Act 1997, section 125AA. 
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Under the existing fee regime, TIO members receive monthly-in-arrears invoices for complaint-
handling fees. The fees recover the costs to the TIO for its role in assisting at each level in the 
resolution of a complaint, including the time and skills required. For example, fees for level 1 
complaints are low as it is expected these will take only a maximum of 10 minutes of a TIO officer’s 
time and result in referral back to a senior complaints officer at the service provider concerned121

Classification 

. 
The current fees are made up of volume (fixed) fees and operating (variable) fees per complaint 
classification. These fees are based on board-approved budgets for volumes and cost recovery. 

Fixed volume fee from 
1 July1 2011 

(excludes operating/ 
capex fee) 

Example July 2011: 
volume + operating/ 

capex fees 

Level 1  $32 $70 

Level 2  $280 $612 

Level 3  $530 $1158 

Level 4  $2400 $5245 

Land access** $2900 $5745 

*Excludes GST  
**Relates to a referral of an objection to land-access activity122

In addition to the fixed volume fees listed, TIO members must also contribute a proportion of the TIO 
operating and capital expenses incurred in the month. Operating fees include the TIO business 
support and infrastructure costs such as expenses relating to governance, office facilities, general 
systems and telecommunications costs, promotional and publication costs incurred. Capital expense 
(capex) fees include capital expenditure incurred. These expenses are charged to each member on a 
proportional basis—for example, if a TIO member incurs 10 per cent of the total volume of 
complaints in a billing period, it is charged an additional fee which is equal to 10 per cent of the TIO 
operating and capital expenses for that period

 

123

The July 2011 fees per classification in the table above include both the fixed volume fee and the 
proportion of operating and capex fees incurred in the month. 

. 

                                                           
121 TIO Classification and Escalation Procedure, www.tio.com.au/about-us/policies-and-procedures/classification-and-
escalation 
122 Source: TIO member billing and payments, www.tio.com.au/members/billing-and-payments 
123 Ibid. 
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Some submissions raised concerns that the fees set by the TIO do not provide an incentive for 
industry members to resolve complaints before they reach the TIO124. For example, ACCAN argued 
that, at $31, the fee for a level 1 complaint is too low an incentive for TIO members to improve IDR 
processes125. Most industry submissions argued that TIO fees for complaint handling should not, and 
would not, be an incentive for greater effectiveness in their dealing with complaints126

Communications Alliance emphasised that the purpose of the TIO fees was as a cost-recovery 
mechanism to cover the operating costs of the TIO, rather than as a pecuniary penalty for providers. 
TIO fees are charged on the basis of how much work the TIO does on a complaint and not on 
whether the complaint has merit. Under these arrangements, funding for the TIO varies with the 
number and complexity of complaints received and could be distorted if the fees were used as a 
pecuniary penalty. 

. 

Industry also questioned what evidence there was that an increase in TIO fees would be an effective 
incentive, and what increase would be needed to provide a sufficient incentive for compliance. Some 
members argued that an increase in TIO fees would instead unfairly penalise all TIO members, even 
those who have well-developed IDR processes, as it would apply indiscriminately127

Vodafone put forward that the current funding structure for the TIO scheme means carriers have 
financial incentives geared towards avoiding the escalation of complaints rather than resolving the 
underlying problem. For consumers, the incentive may be to settle for some form of compensation 
rather than to pursue resolution of the underlying problem. Vodafone maintains that the fee 
structure, together with the procedural structure implemented by the TIO, creates a mismatch 
between the desired outcome of complaint resolution and the incentives created for itself and 
carriers through the TIO scheme

. In effect, it 
would be a shared penalty applied regardless of the efforts providers had taken to improve their IDR 
mechanisms. 

128

The TIO strongly opposes using TIO fees as penalties, arguing this would impede the effective 
resolution of individual complaints and is inconsistent with general alternative dispute resolution 
practice

. 

129. Optus agreed, arguing that ‘seeking to move to a model where TIO fees are instead set as 
a penalty to drive particular behaviours is a fundamental shift away from the scheme’s alternative 
dispute resolution role and towards the province of the ACMA and the legislature’130

                                                           
124 COSBOA submission, page 11; FACQ submission, page 6. 

. 

125 ACCAN submission, page 26. 
126 Telstra submission, Attachment 2, page 11; Communications Alliance submission, page 11; Mynet phone submission, 
page 7; Macquarie Telecom, page 2; Optus submission, page 12. 
127 TIO submission, page 37. 
128 Vodafone submission, page 10. 
129 TIO submission, page 37. 
130 Optus submission, page 12. 
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It is likely that any increase in TIO fees will be a relatively weak incentive for service providers to 
improve customer complaint handling, especially for larger providers where the increase would need 
to be significant in order to promote change. Even though TIO fees could be proportionally increased 
according to the market share of a provider to be just and equitable131

 

, this would fundamentally 
change the objective and purpose for TIO levying fees and may compromise the TIO’s own incentives 
for efficiency. Instead, the recommended incentives for compliance and enforcement outlined above 
will provide more appropriate tools to both the ACMA and TIO to influence changes in industry’s IDR 
processes. 

Recommendation 2: Compliance incentives 

Part 4: Improving industry’s IDR mechanisms 

To offer greater incentives to improve industry’s IDR mechanisms: 

(a) the TIO should amend its constitution to strengthen its role in assisting members to improve 
their IDR processes 

(b) the Telecommunications Consumer Protection (TCP) code should be amended to require 
compliance with the Australian Standard for Complaints Handling and establish suitable 
benchmarks for complaint handling in line with the standard. 

 

Implementation  

The TIO should amend its constitution to acknowledge its role in influencing IDR processes. This will 
be in line with recommendation 1, which will set out the DIST benchmarks as regulatory standards 
for the operation of the TIO. 

In its Reconnecting the Customer report, the ACMA has called for industry to adopt the Australian 
Standard on Complaint Handling as part of the revised TCP code within six months of the report’s 
release. If not, the report notes the Minister should consider directing the ACMA to develop an 
industry standard on complaint handling. 

Likely impact/costs  

The TIO will face one-off costs to make a minor amendment to its constitution to recognise its role in 
influencing complaint handling. Service providers will have one-off and ongoing costs to set up 
appropriate complaint-handling systems to comply with the Australian Standard. Costs will vary, 
depending on the size and type of the service provider and on how well its current systems are 
operating.  

                                                           
131 ACCAN submission, page 26. 
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Even though the TIO and industry to a greater extent will face increased compliance costs, the cost 
should not prove excessive. They will be offset by savings which result from shorter and more 
efficient complaints resolution and a reduction in complaints taken to the TIO. 

Systemic issues 

The DIST benchmarks highlight the important role ombudsman schemes play in identifying systemic 
problems in the industry and seeking to resolve these by putting in place mechanisms that identify 
and resolve issues with members132, report on systemic investigations133, and refer issues to the 
appropriate regulator134

EDR schemes have the ability to pick up trends in complaints that may reflect more serious 
underlying problems. Further, EDR schemes can do so when these problems are at an early stage. 
The TIO has a critical role in identifying and highlighting systemic problems that have the potential to 
cause widespread consumer harm. It is able to work with individual service providers and also across 
the telecommunications industry to encourage change and deliver benefits that go beyond individual 
parties to a dispute. 

.  

The TIO’s ability to identify and resolve systemic issues is fundamentally important as it: 

· reduces broad consumer detriment by allowing early and proactive intervention in issues which 
are likely to have an impact beyond an individual complainant, and therefore provide redress to 
all those affected and prevent other consumers from suffering similar consequences 

· provides a cost-efficient way of resolving issues within the telecommunications industry and 
improving industry practices as a whole  

· increases accountability of the telecommunications industry by highlighting key problems and 
how they have been resolved 

· helps the TIO to manage effectively the demand for its services 

· provides essential information to regulators to help them evaluate where enforcement action is 
needed to change behaviour and for the government to determine whether regulatory change is 
necessary135

The TIO itself was a leader among EDR schemes in implementing systemic investigations by 
establishing in 1996 the ability to recommend resolutions that would benefit a wider class of people 
than those who lodged a complaint

.  

136

                                                           
132 DIST benchmarks, clause 5.3. 

. In 2002 it formalised procedures for investigating systemic 

133 DIST benchmarks, clause 2.8 and 4.3. 
134 DIST benchmarks, clause 6.4. 
135 See for example TIO submission, page 30; and John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, 
page 38. 
136 TIO, Annual Report 2007–08, page 47. 
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complaints, including appointing a Systemic Complaints Officer, aimed at ‘highlight[ing] and 
chang[ing] behaviour that may adversely affect a class of consumers’137

The TIO constitution

. 

138 and Systemic Issues Complaint Handling Procedure139

The TIO performance in dealing with systemic issues in recent years demonstrates the possible 
barriers that the TIO faces. For example in 2008–09, despite the TIO seeing a significant rise in 
complaints over the reporting period, the TIO did not formally classify any matters as systemic. 
During this same period the FOS classified 81 issues as systemic and the EWOV classified 16. The TIO 
only marginally improved its performance in 2009–10, investigating four systemic issues

 (systemic issues 
procedures) set out how the TIO can identify, investigate, resolve and refer systemic problems to 
regulators. However, despite acknowledging the TIO role in dealing with systemic issues, the 
constitution appears to act as a barrier to the action the TIO can take to classify and investigate 
systemic issues and provides no direct requirements for referrals to regulators. 

140

More recently, the TIO has commenced reviewing its systemic issues processes and made a number 
of changes including developing a more structured investigations process, increasing resources 
devoted to systemic investigations, enhancing its reporting to regulators on potential and formal 
systemic investigations and undertaking more targeted systemic investigations across industry

 in 
contrast to the FOS and EWOV, which investigated 58 and 18 cases respectively. 

141

Despite these significant improvements, submissions from consumer representative groups and 
research commissioned by the ACMA

. 
This, in turn, has led to an increase in investigations with more than 50 systemic issues investigated 
in 2010–11. 

142 identified a number of deficiencies in the current TIO powers 
and procedures that continue to inhibit TIO effectiveness in dealing with systemic issues. Conversely, 
submissions from industry143

                                                           
137 TIO, Annual Report 2002–03, page 60. 

 cautioned that the TIO role as a dispute resolution scheme rather than 
a compliance body should be acknowledged. They argued the TIO role in systemic issues should focus 
on resolving issues affecting consumers and small business that have not been adequately resolved 
by the provider, rather than enforcing compliance across members as they consider this would be a 
role for regulators based on advice received from the TIO. 

138 TIO constitution, clauses 5A.1–5A.5. 
139 TIO systemic investigations page, www.tio.com.au/members/systemic-investigations 
140 TIO submission, page 31. 
141 TIO submission, page 32. 
142 Calluna Consulting, External Dispute Resolution Schemes and Systemic issues, 28 December 2010. 
143 Optus submission, page 11; Vodafone submission page 5. 

http://www.tio.com.au/members/systemic-investigations�
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(a) Improved definition of systemic issues 

The TIO constitution’s definition of systemic issues144 was criticised as narrow and setting a high 
threshold for identifying an issue as systemic145. Essentially, systemic investigation can only 
commence once the following threshold146

· it must be a problem relating to a weakness or failure in a provider’s systems, processes or 
practice (but this may unnecessarily restrict investigations to issues involving only one scheme 
member

 is reached (submitted criticisms are in parentheses): 

147

· it must arise from an individual complaint (but this does not allow the TIO to undertake ‘own 
motion’ investigations—see pp.44–45) 

 and does not accommodate new issues which may not relate to systems, processes 
or practice)  

·  it must affect a significant number of end users (but while a systemic issue will generally need to 
involve a certain number of consumers this requirement overstates the affected number and 
may be particularly restrictive where the provider has a large customer base)  

· it must cause detriment which is not trivial (yet there is a number of examples where systemic 
issues may only have minor cost effects on individual consumers, but which when combined 
result in substantial revenue and indicate inherent problems in a provider’s procedures148

The narrow definition means that a number of issues that are likely to warrant investigation will fall 
outside of the TIO powers. For example, a matter may directly affect only a relatively small group of 
consumers but have a significant effect, or vice versa. 

). 

The definition is also not consistent with other EDR schemes which do not contain such specific 
criteria that restrict the scheme’s ability to classify a matter as systemic. For example, the EWOV 
definition only requires that it is an ‘issue, problem or change in the company policy or practice that 
affects, or has the potential to affect, a number of customers’149, while the FOS definition is even 
broader in that it requires only an issue that will have an effect beyond the parties to the dispute150. 
The ASIC Regulatory Guide on EDR schemes provides criteria for defining systemic issues which 
directly contradicts the TIO definition, by not requiring classification of the issues by the number of 
possible consumers affected, or needing to relate only to individual scheme members151

                                                           
144 TIO constitution, clause 5A.1. 

. 

145 Calluna Consulting report, page 22; ACCAN submission page 27; Professors Lesley Hitchens and Anita Stuhmcke 
submission, page 9. 
146 Systemic investigations procedures, paragraph 1.3. 
147 However, the TIO submission indicates that the TIO has undertaken a cross-industry investigation into credit 
management issues (page 32).  
148 See for example Calluna Consulting report, page 10. 
149 EVOV submission, page 11. 
150 FOS terms of reference, paragraph 11.2(a) 
151 ASIC Regulatory Guide 139, RG 139.112-114, 139.127 and 129. 
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Industry has raised concerns that unnecessarily broadening the current systemic issues definition 
may result in over-investigation of issues by the TIO and therefore significantly burden industry in 
complying with the investigation processes. Telstra is of the view that the current TIO definition and 
process for identifying and handling systemic issues is adequate152

In line with best practice as adopted by other EDR schemes, the TIO should adopt a less complex and 
restrictive definition of systemic issues to enable the TIO to investigate issues that are likely to affect 
consumers beyond the dispute. 

. It is therefore important when 
looking at broadening the definition that processes at the initial investigation stage are not made 
more onerous. 

(b) Reduce barriers for investigation 

It is considered that the TIO’s current procedures unreasonably restrict systemic investigations153 and 
are not sufficiently defined to allow appropriate investigations154. Professors Hitchens and Stuhmcke 
in their submission noted that prior to the TIO’s systemic procedures being formalised, it had a more 
flexible role in identifying and commenting on systemic problems, including through issues raised in 
the media and industry forums155

The TIO procedure for investigating systemic issues comprises five stages

. 

156

· identification—through alerts from within the TIO, media or other public forums (however, the 
issue must link back to an individual complaint) 

: 

· assessment—classing an issue as a potential systemic problem, notifying and seeking preliminary 
advice from members and considering whether it is ‘practical, fair, efficient and effective’ to 
conduct an investigation 

· investigation—undertaking a formal systemic investigation  

· resolution—where a systemic problem exists, working to resolve an issue, for example, through 
an agreed negotiation resolution  

· reporting—where an agreed resolution cannot be reached or a member fails to implement an 
agreed resolution the TIO may refer the matter to the member’s chief executive officer or the 
appropriate regulator. 

Clear procedures are necessary to ensure that the TIO can determine whether an issue is likely to 
affect a number of consumers and to alleviate industry’s concerns that the TIO will not arbitrarily 

                                                           
152 Telstra submission, page 9. 
153 Calluna Consulting report, page 23. For example, the Optus submission (page 11) outlined that the time frames for 
identifying and investigating systemic issues need shortening to allow early identification of trends. 
154 Vodafone submission, page 4. 
155 Professors Lesley Hitchens and Anita Stuhmcke submission, page 10. 
156 TIO systemic investigations procedures. 
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classify issues as systemic. However, the requirement for the TIO to assess potential systemic issues 
against a number of factors in its procedures to determine whether it would be ‘practical, fair, 
efficient and effective’157 prior to conducting an investigation places a higher threshold on 
progressing the investigation than is found in other sectors158. For example, the FOS only confirms 
whether the issue is definitely systemic with the relevant provider and then undertakes an 
investigation regardless of any other factors159

Some other areas where the TIO systemic procedures may limit investigations or not allow effective 
investigations relate to time frames for investigations and distinguishing between provider-specific 
issues and industry-wide issues. Optus suggests that the current TIO investigation time frames need 
shortening to allow the TIO to indentify complaint trends early

. In addition to the current definition, this further 
requirement to ‘justify’ TIO involvement in the issue sets yet another barrier to influencing changes 
within the industry. 

160. The TIO systemic procedures set 
out time frames for when members must respond to requests about potential systemic 
investigations161

Similarly, the TIO procedures focus on investigating specific systemic issues which relate directly to 
members and do not necessarily distinguish how it deals with industry-wide issues

 but do not indicate any time frames in which the TIO must make its assessments. 

162

A number of submissions also supported broadening the power of the TIO to allow it to identify 
systemic issues from information other than that gained from complaints, including through 
intelligence from consumer groups and industry members

. The TIO should 
review its constitution and procedures to ensure that these do not unnecessarily restrict its ability to 
conduct systemic investigations and that appropriate requirements are in place to allow it to conduct 
effective investigations. 

163

The new TIO procedure allows it to consider a range of sources including media updates, 
telecommunication blogs and reports from its member communications area to assist in identifying 
systemic issues. However, to undertake a formal investigation the TIO must link the issue to an 
individual complaint due to the requirements in the TIO constitution. While it is likely that such a 
linkage is possible in many cases this appears to add unnecessary steps to the investigation 

. These submissions argue that the TIO 
should have the ability to conduct ‘own motion’ investigations to allow more efficient and early 
resolution of issues that have an impact on consumers. 

                                                           
157 Systemic investigations procedure, paragraph 4.1. 
158 Calluna Consulting report, page 13.  
159 FOS 2009-10 Annual Review, www.fos.org.au/annualreview/2009-2010/systemic-issues-process.html . 
160 Optus submission, page 11. 
161 TIO systemic procedures, paragraph 3.3, (the time frame for member response is 20 days) 
162 Havyatt Associates submission, page 3. 
163 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 39; ACCAN submission, page 28; 
Professors Lesley Hitchens and Anita Stuhmcke submission, page 10; Havyatt Associates submission, page 3. 

http://www.fos.org.au/annualreview/2009-2010/systemic-issues-process.html�
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procedure and places a further barrier on the TIO’s ability to intervene early in issues that are likely 
to have an effect across a number of consumers. 

Other industry ombudsman schemes have similar restrictions on their ability to undertake ‘own 
motion’ investigations, with the FOS restricted to only considering an issue if there is a dispute 
between a financial service provider and a consumer164. This restriction is a legacy from the original 
role of these schemes, which was aimed solely at resolving individual complaints. However, some 
industry ombudsman schemes have evolved from merely being EDR schemes dealing with individual 
wrongs to those which ensure the quality of administration across the industry165. The ANZOA’s 2010 
policy statement now outlines that the essential criteria of an ombudsman scheme, in addition to 
investigating individual complaints, should be to deal with systemic issues or commence an own 
motion investigation166

The public Commonwealth Ombudsman scheme has the ability to undertake an own motion 
investigation when it perceives an issue may have an adverse affect on members of the public

.  

167

The TIO has demonstrated in the past the significant role it can play in identifying industry-wide 
trends and influencing industry behaviour through its ‘connect.resolve’ campaign. The TIO’s 
experience allowed it to recognise a pattern of behaviour across the industry and issue best practice 
guidelines to facilitate greater consumer protection. The TIO clearly has a role in recognising a 
pattern indicating a likely systemic problem within the industry and this will not always directly link 
to an individual complaint. Therefore the TIO role and experience in dealing with these issues should 
be recognised in the TIO procedures, with clarification of its ability to undertake ‘own motion’ 
investigations. 

. 
Professors Hitchens and Stuckme in their submission argue that, given the increasing similarities 
between public and private ombudsman schemes, an own motion power would add to the 
independence and systemic reach of the TIO. 

An ability to unilaterally undertake own motion investigations without boundaries could lead to 
funding implications for the TIO and distract it from its core responsibility in resolving individual 
complaints. For example, it would be inappropriate for the TIO as an EDR scheme, rather than 
enforcement body, to undertake investigations into any telecommunications consumer issues raised 
publicly through the media or publicly-available reports. Also, unlike the ACMA, which has the 
necessary power under the Telecommunications Act to request information in order to undertake 
such an investigation 168

                                                           
164 FOS Terms of Reference, clause 4.1 and 11.2. 

, the TIO powers under legislation and its constitution are more limited. 

165 DigEcon Research submission, page 2;  Professors Lesley Hitchens and Anita Stuhmcke submission, page 10. 
166 ANZOA Policy Statement, February 2010, ‘Essential Criteria for Describing an Ombudsman’, at 
www.anzoa.com.au/Use_of_term_Ombudsman.html 
167 Professors Lesley Hitchens and Anita Stuhmcke submission, page 10. 
168 Telecommunications Act 1997, sections 521 and 522. 

http://www.anzoa.com.au/Use_of_term_Ombudsman.html�
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However, it is appropriate that where the TIO has not received a complaint but is aware that 
consumers are experiencing difficulties that it does not disregard this information. Where the TIO has 
received clear evidence from a third party (such as a consumer group or industry member) and the 
issue has the potential to affect a number of consumers, this would justify consideration of an own 
motion investigation.  

(c) Better reporting to regulators and members 

The TIO takes a similar approach to resolving systemic issues with service providers as it does with 
individual complaints. It attempts to reach an agreed resolution to prevent the problem from 
recurring and ensure those parties who have been disadvantaged as a result of the systemic problem 
are compensated; it may make a binding decision where a resolution is not agreed or not 
implemented169

However, it is discretionary for the TIO to refer a failure to resolve a systemic issue with a provider to 
the appropriate regulator

. 

170

The lack of clear protocols in this context is reflected in ACCAN’s submission: ‘[i]t is unclear how 
many members were referred by the TIO to ACMA for demonstrating systemic failure to comply with 
a code’

 and referrals to the regulators are not transparent. The TIO submission 
outlines that it has reporting processes in place with both the ACMA and ACCC on systemic issues, 
including regular meetings and ad hoc contact as required.  

171 and further ‘[i]t is essential that the TIO be completely transparent about systemic issues 
currently under investigation and closed for investigations, including the outcome of the 
investigation and referrals to ACMA for further investigation.’172

In line with recommendation 3 part (c) it should be mandatory for the TIO to report systemic issues 
to the appropriate regulator where the provider has failed to reach an agreed resolution or to 
implement an agreed resolution within in an appropriate time frame. It is the regulator’s role to 
enforce compliance and to ensure that appropriate action is taken where service providers fail to 
comply with their regulatory requirements. 

  

It is also important for regulators to be aware of the systemic issues that the TIO has identified and 
the issues it is investigating so that they have an awareness of the trends within the industry. John 
Wood in his occasional research paper suggests that for regulators to have an informed view of the 
market all systemic problems should be referred to the relevant regulator—not just those that have 
not been resolved173

                                                           
169 TIO constitution, clause 5A.4(f),.  

. The current arrangements for reporting to regulators are unclear and neither 

170 TIO constitution, clause 5A.5—where a resolution is not agreed or member fails to implement resolution the TIO may 
refer the matter to ACMA or ACCC. 
171 ACCAN submission, page 27. 
172 ACCAN submission, page 28. 
173 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 39. 
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the TIO constitution nor its systemic procedures set out the frequency of reports or what information 
reports should contain. The EWOV submission suggested that, at a minimum, the TIO should formally 
report to regulators on a quarterly basis on systemic issues174 and trends. This aligns with the ASIC 
requirements for the FOS which requires reporting of patterns and trends to assist ASIC 
investigations175

Telstra advised that it did not think it was appropriate for the TIO to formally report systemic issues 
to regulators until it had fully investigated the matter and concluded a problem exists, and that if 
such reporting occurred providers should have a right of reply

. 

176

To provide greater clarity for regulators around industry trends the TIO should provide quarterly 
reports to regulators on the number and types of potential and confirmed systemic issues it has 
identified and for confirmed systemic issues details of the investigation it is undertaking. This will 
also allow the regulators to determine whether TIO investigation is sufficient or whether the issue 
involves misconduct of such a magnitude that the regulator, rather than the TIO, should address the 
issue.  

. It would be necessary for the TIO to 
distinguish between potential and confirmed systemic investigations and any non-compliance with 
systemic resolutions in reports to regulators in order to allow for procedural fairness.  

In addition, it would be valuable for TIO members to also receive similar reports of the systemic 
investigations that the TIO is undertaking and how these are being resolved. This would allow 
industry to learn from and avoid the mistakes of others and ensure that their processes and 
procedures are in line with what the TIO considers best practice. 

(d) Better public reporting 

Public reporting by the TIO on its identification and investigation of systemic issues was described as 
sporadic and inconsistent177

In the past, the TIO has reported on systemic issues by referring to case studies in its annual 
reports—for example, the TIO 2010 annual report identifies three case studies for systemic 
investigations conducted in that period

. Greater transparency about issues under investigation and outcomes 
from investigations is needed to engender consumer confidence and highlight more broadly where 
the telecommunications industry is having problems. 

178

                                                           
174 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 12. 

. However, it was unclear to what extent the TIO 
indentified other potential systemic issues in the year or whether the three case studies represent 
the total of the investigations undertaken. The TIO also does not report upon systemic issues in its 
quarterly newsletters. Therefore the extent of public reporting on systemic issues has been limited.  

175 ASIC Regulatory Guide 139, paragraph 139.123-139.126. 
176 Telstra submission, Attachment 1, page 9. 
177 Calluna Consulting report, page 20; ACCAN submission, page 28. 
178 TIO Annual Report 2009–10, page 32; see also ACCAN’s submission, page 28. 
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Other ombudsman schemes such as the FOS and EWOV have included much more detailed 
information in their annual reports, including a list of all the systemic issues considered. This has 
included confirmed and resolved systemic issues, broad categories into which systemic issues fell, 
and a range of case studies on investigations. Both these schemes also provide information about 
systemic issues in their regular public newsletters179

The TIO’s submission indicates it has undertaken a greater number of new investigations in the last 
12 months and provides examples of recent systemic issues undertaken by the TIO

. 

180

Date 
opened 

.  

Issue Outcome Date closed 

Jul 10 Refusal to deal with 
advocates/authorised 
representatives 

Following close consideration of member's 
practices and procedures the TIO was satisfied 
that a systemic issue did not exist. 

Dec-10 

Jul 10 Failure to apply bundle 
discounts 

Member outlined 18-month program of works 
aimed at streamlining and automating the 
bundling process. 

Nov-10 

Jul 10 Online usage meter accuracy Member updated online billing to notify 
customers where items were not displaying.  

Aug-10 

Rather than reporting on only a small number of examples, such as above, each year in its annual 
report, the TIO should provide comprehensive information and analysis about its systemic 
investigations. This will provide greater transparency and provide industry members with valuable 
lessons to assist them in improving their own IDR systems. At a minimum, the TIO should in its 
annual report include information about the number and type/category of potential, confirmed and 
resolved systemic issues investigation in the year alongside relevant case studies. Where 
appropriate, the TIO should also include information about relevant systemic issues statistics in its 
regular newsletter. 

In line with recommendation 3, part 3 the TIO should also consider when it would be appropriate to 
name those providers who are or who have been subject to systemic investigations. At a minimum, 
the TIO should name those referred to the regulator for failing to agree to or implement a resolution, 
or who are subject to a binding decision. As TIO investigations are aimed at resolving systemic issues, 
it would be inappropriate to require the public naming of all those providers who resolve issues. 

                                                           
179 Calluna Consulting report, page 21. 
180 TIO submission, page 31 



Page 50 of 116 

 

 

Recommendation 3: Systemic issues  

To provide greater transparency and assist in early identification and resolution of systemic issues, 
the TIO should amend its constitution and/or its Systemic Problem Investigation Procedure to: 

(a) revise the definition of ‘systemic issues’ and its procedures for investigating systemic issues to 
remove any barriers which restrict it from commencing and conducting effective investigations of 
issues which affect or are likely to affect a number of telecommunication consumers 

(b) allow it to conduct own motion investigations on systemic issues based on intelligence from third 
parties 

(c) require it to refer to the regulator any member who has not agreed to, or not implemented, a 
resolution for a systemic issue in an appropriate timeframe 

(d) require it to report quarterly to regulators and its members on the number and types of potential 
and confirmed systemic issues it has identified and, for confirmed systemic issues, details of the 
investigation it is undertaking including its resolution 

(e) require it to publicly report information about the number and type/category of potential, 
confirmed and resolved systemic issues investigations in the year alongside relevant case studies. 

 

Implementation  

The TIO is expected to implement the proposals through appropriate amendments to the TIO 
constitution and its systemic investigations procedure. In addition, as part of including the 
framework principles in legislation (see recommendation 1), it would be mandatory that the TIO 
undertake systemic investigations, public reporting and refer non-compliance to the appropriate 
regulator. 

Likely cost to TIO  

There are costs associated both with undertaking relevant consultation and amendments to the TIO 
constitution and procedures and with establishing a system to report both publicly and to regulators 
on systemic issues. This proposal is likely to have minimal cost impact given that the TIO is currently 
enhancing its procedures and restructuring its systemic investigations to provide greater 
transparency. The significant benefits gained by implementing these proposals in terms of 
transparency and more timely intervention by both the TIO and regulators on issues affecting a 
number of consumers will outweigh the minor costs. 

Independence 

Independence of EDR schemes is critical to instilling community confidence in the operation of the 
scheme. This is particularly important for industry-based schemes such as the TIO, which are, in part, 
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governed by their industry members and derive funding from those members. If the community is 
not satisfied that the scheme is independent of its members this will impact on the scheme’s ability 
to effectively fulfil its role in resolving and influencing a reduction in consumer complaints. 

The DIST benchmarks require that the administration of an EDR scheme along with the decision-
making process is independent from scheme members. This ensures that processes and decisions are 
objective and unbiased and are also seen by the community as objective and unbiased181

A majority of the submissions in response to the discussion paper raised strong concerns about the 
independence of the administration of the TIO in relation to the governance and funding of the 
scheme and the impact it is having on the Ombudsman in fulfilling the TIO objective. This report 
considers a number of options to ensure that the administration of the TIO remains independent and 
is seen to be independent, including through greater transparency and clarification about the scope 
of the scheme. 

. The DIST 
benchmarks recognise that even the slightest perception that industry members have a role in 
influencing outcomes will undermine the scheme.  

Governance and management of TIO scheme 

Governance structure 

The DIST benchmarks require that a separate entity is set up to oversee the independence of an EDR 
scheme’s operation and that this entity has a balance of consumer and industry and, where relevant, 
other key stakeholder interests182

The current TIO governance structure is made up of a separate board, mainly made up of industry 
representatives, and a council

. Concerns were raised in a large number of submissions and in 
consultations regarding the current TIO governance structure as to whether it can balance the 
interests of industry with the best interests of consumers, given the extent to which it is dominated 
by industry which funds the scheme. 

183. The TIO memorandum of association184 provides that the TIO board 
will have up to 10 directors, providing for two directors from both Telstra and Optus and one director 
each from Vodafone, an ISP member (currently iiNet) and a TIO member outside of these categories 
(generally a smaller telecommunications provider, currently Primus). There is also provision for the 
appointment by the board of one independent director and two further directors which may or not 
be independent. The board may appoint any director as chairman of the board and therefore, unlike 
the council chair, the board chair may be a representative of industry rather than independent185

                                                           
181 DIST benchmark 2—Independence. 

.  

182 DIST benchmark, clause 2.6. 
183 See the discussion paper for detailed background on the TIO governance structure, page 8. 
184 TIO Memorandum of Association, clause 9. 
185 TIO Memorandum of Association, clause 11.6. 
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The board is primarily responsible for guaranteeing sufficient funding for the operation of the TIO 
scheme and formal administration of the company186, whereas the council is intended to provide 
policy and procedural advice to the TIO, maintain the independence of the ombudsman and act as an 
intermediary between the board and ombudsman.187

The council is made up of an independent

 

188 chairman appointed by the board (after consultation 
with council members and relevant federal ministers) and generally an equal number of consumer 
and industry representatives189

The council has powers to make recommendations to the board on issues such as the appointment 
of the ombudsman, changes to the TIO scheme’s constitution and review of the scheme. However, 
the board has final authority for determining how to proceed in each instance

.  

190. Three former 
ombudsmen of the TIO scheme have pointed to this anomaly—where the industry-controlled board 
has the power to make key appointments and changes to the TIO scheme and can veto 
recommendations of the council—as a key risk to the independence of TIO scheme191. Not only does 
the dual structure fail to provide a balance of consumer and industry interests in the governance 
structure as required by the DIST benchmarks, former ombudsmen have stated that this can create 
the strong perception that if the TIO board fails to exercise its significant powers with all due care 
and diligence, matters will be decided in the interest of industry members192

                                                           
186 TIO Constitution, clause 11.1. 

. 

187 TIO Constitution, clause 9. 
188 TIO Memorandum of Association, clause 12.7— the chairman must not be associated with any member. 
189 TIO Memorandum of Association, clause 12. 
190 TIO Constitution, clause 9.2 and 11.2. 
191 Cleary, O’Donnell, Pinnock, Submission to the ACMA’s Reconnecting the Customer inquiry, 2010. 
192 Cleary, O’Donnell, Pinnock, Submission to the ACMA’s Reconnecting the Customer inquiry, 2010, page 3. 
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The vast majority of submissions to review193, including from consumer and small business groups, 
former telecommunications ombudsmen and those from other schemes, and some 
telecommunications providers (Vodafone, Macquarie Telecom and AAPT194

                                                           
193 Of the 35 submissions that commented on this issue, 30 supported a single governance structure. 

), presented evidence of 

194 AAPT supports a unitary board structure but with a majority industry members (AAPT submission, page 2).  
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deficiencies in the current governance structure, and argued that a merger of the board and council 
would alleviate concerns. These submissions strongly supported the suggestion of three former 
ombudsmen that the overseeing body of the TIO should be a single body comprising of equal number 
of industry and consumer representatives and an independent chair. 

The key issues identified with the current governance structure were: 

· Perceived lack of independence of the current structure and therefore the lack of confidence 
some consumer stakeholders have in key TIO processes (such as appointment of executive 
officers by the board)195

– the imbalance of consumer and industry representatives as evidenced by the composition of 
the board and council, and  

 due to: 

– the ‘veto’ power of the board over council recommendations and its unilateral powers over 
key issues within the scheme.196 For example, ACCAN argued that consumer members of the 
TIO council had not attempted to seek improvements to the TIO scheme due to this power 
imbalance197

· Inefficiencies created for the TIO by having to administer two separate decision-making bodies. 
This is seen as having significant cost implications and distracts the ombudsman from the core 
complaints-handling role.

. 

198

· Ineffective decision-making and the need for constant liaison between the board and council due 
to overlap of functions of each body which results in an inability to engage meaningfully on key 
issues

  

199

– For example, while some industry operators argue that, as a whole, the TIO scheme 
continues to perform well, there is evidence from other respondents that the governance 
structure has not operated to an optimum level to facilitate appropriate evolution of the TIO 
scheme. The appendix to this report indicates a number of operational issues which are 
clearly within the board and council’s ambit to resolve (such as clarification to the TIO’s 
jurisdiction); however, there has been a failure to address these issues.  

. 

· The dual structure does not align with current best practice for industry-based ombudsman 
schemes200

                                                           
195 ACCAN submission, page 8; Consumer Action Law Centre submission, page 2. 

. 

196 Both Vodafone and the TIO acknowledged the need to address the perception of conflict, even if no actual conflict 
exists, as otherwise confidence in the scheme is unfairly and unnecessarily diminished. See also Former TIO ombudsmen 
submission to the ACMA’s Inquiry; ACCAN’s submission, page 8; Consumer Action Law Centre submission, page 3; Financial 
Counsellors’ association of Queensland submission, page 2; Footscray Community Legal Centre submission, page 2; Energy 
and Water Ombudsman Victoria submission, page 1; Redfern Legal Centre submission, page 2. 
197 ACCAN submission, page 9. 
198 Former TIO ombudsmen submission; TIO submission, page 7 (comments by the Ombudsman); Footscray Community 
Legal Centre submission, page 2; Macquarie Telecom submission, page 2. 
199 Vodafone submission, page 6; Former TIO ombudsmen submission, page 7; ACCAN submission, page 8; Macquarie 
Telecom submission, page 2; RLC submission, page 2. 
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A number of small industry respondents also argued that larger industry members and those that 
offer both retail and wholesale services are over-represented on the TIO board201

Some stakeholders argued that if the TIO board was to include consumer representatives, they 
should truly represent the broad range of consumer organisations, including small businesses

. Because the TIO is 
a consumer-facing organisation, submissions argued that the TIO board should have more balance to 
take into account the diversity of the industry. This would also address the perception that the TIO 
structure favours the interests of larger industry players over smaller players and enable it to 
respond quickly to new developments and innovation in the marketplace (such as the emergence of 
small, locally-based VoIP providers).  

202 and 
consumers with a disability or who are vulnerable203

Submissions also recognised that the TIO board and its directors have formal corporate 
responsibilities under the Corporations Act 2001

. 

204

A small number of industry submitters—Telstra, Optus, Primus Telecom and Communications 
Alliance—argued that there is no evidence that the current governance structure undermines the 
independence, performance or quality of service of the TIO scheme or that changing the structure 
will objectively deliver superior outcomes for the scheme

. General fiduciary duties of directors require they 
act independently and the individual expertise of board directors (as either consumer or industry 
representatives) should not influence their views. Generally, directors do not represent their 
employers, and are bound by corporations’ law to act only in the interest of the scheme. These 
respondents acknowledged the value in appointing independent directors who will act in the sole 
interest of the TIO. 

205

These providers suggest that the TIO board structure should remain largely unchanged, and that 
representation on the TIO board should continue to be based on market share. However, none of 
these submissions indicated how or what kind of quantitative empirical evidence could reasonably be 
obtained about the governance structure that might support an argument for change, especially due 
to the confidential nature of TIO board and TIO council proceedings

. In the course of departmental 
consultations, a large telecommunications provider argued that there is no direct consensus that a 
single governance model is best practice or that it is relevant to the telecommunications industry.  

206

                                                                                                                                                                                     
 200Most other schemes in Australia operate with a single governance structure. The NSW Energy and Water Ombudsman 
scheme is an exception.  

.  

201 MyNetphone submission, page 4; and through a confidential submission and departmental consultations. 
202 COSBOA submission, page 4; departmental consultations with industry representatives.  
203 FCAQ submission, page 2. 
204 Vodafone submission, page 7; Havyatt associates submission, page 5; Hitchens and Stuhmcke submission, page 6.  
205 Communications Alliance submission page 4; Telstra submission, attachment page 1; Optus submission, page 5; Primus 
submission, page 3.  
206 UTS research project submission, page 18. 
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The strong concerns about the TIO’s oversight body in terms of the imbalance of its governance 
powers and the ineffective nature of the dual governance structure as expressed by former 
ombudsmen, current TIO council members and numerous submissions—alongside the failure of the 
structure to align with the DIST benchmarks207

In developing a unitary governance structure the TIO board should reconsider how both industry and 
consumer representatives are appointed and the role that independent directors should play to 
ensure the directors are representative of the community. Submissions to the review have suggested 
a number of different models and structures for appointing directors

—demonstrate that change is needed. Merging the 
TIO council and TIO board into a body equally representative of industry and consumer 
representatives with an independent chair will increase the independence, efficiency and 
effectiveness of the scheme and align it with current best practices for ombudsman scheme 
governance. 

208

It is appropriate that the TIO board, in consultation with industry and consumer groups, determines 
how the respective directors should be selected to be represented on the scheme. Generally 
speaking, this should occur so that significant classes of consumer and industry interests have 
appropriate representation. For consumers, including small businesses, this should ensure that there 
is sufficient diversity in representation. In appointing consumer representatives, the TIO could be 
guided by the Principles for the Appointment of Consumer Representatives: A process for 
Governments and Industry which broadly align with the DIST principles, and emphasise transparency, 
accountability, independence and appointments made on the basis of merit

 and it is appropriate for the 
TIO board to ensure that the appointment processes provide confidence to both industry and 
consumers. 

209

Similarly for industry, there should be a move away from board members selected only from the top 
three carriers to acknowledge the changes in the telecommunications market. This could include 
representation by an appropriate industry body, rather than only representatives of individual 
service providers.  

. 

The important role of independent directors should also not be overlooked in re-establishing the TIO 
board. To ensure the board has the requisite skills to fulfil its expanded functions in absence of the 
TIO council210

                                                           
207 DIST benchmark 2.6—a scheme’s overseeing entity has a balance of consumer, industry and other relevant stakeholders. 

, it should appoint individuals with the most appropriate skills. This will also include 
individuals who are not affiliated with the telecommunication industry or its consumers.  

208 See for example John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011; Vodafone submission. 
209 See Principles for the Appointment of Consumer Representatives: A process for Governments and Industry (2005), 
Commonwealth Consumer Affairs Advisory Council. 
210 Vodafone submission, page 7. 
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The review found a strong focus by stakeholders on the concept of independence. When appointing 
independent directors, the TIO should consult broadly on the criteria it should adopt in order to 
ensure that suitably qualified independent directors are selected.  

 

Recommendation 4: Governance structure 

Part 1: Unitary governance structure 

To increase the independence of the TIO governance structure, the TIO should amend its constitution 
and memorandum and articles of association to: 

(a) merge the council and board into a unitary governance board 

(b) allow for equal representation by industry and consumers on the TIO board, with an 
independent chairperson 

(c) ensure diverse and skilled consumer, industry and independent (where appropriate) 
representation on the TIO board.  

 

Implementation  

The TIO memorandum and articles of association and constitution allow the board to initiate changes 
to the TIO governance structure. When implementing this recommendation, the board should have 
regard to general principles of good governance—for example, imposing term limitations on 
directors.211

In line with recommendation 1, merger of the dual-governance structure should be a framework 
principle for the operation of the TIO scheme. 

 In considering any new structure of the TIO Board, the TIO should ensure that it 
canvasses the views of all stakeholders including consumer representative groups and wider industry 
interests. 

Likely impact/costs  

The one-off costs associated with merging the governance structure will be offset by future savings in 
efficiency of administration and greater effectiveness in decision-making, including assisting in the 
implementation of a number of recommendations of this report. Additional diversity on the board is 
also likely to lead to a greater spread of expertise, and should result in better decision-making.  

                                                           
211 See Corporate governance principles and recommendations with 2010 amendments, ASX Corporate Governance Council. 
See also Vodafone submission, page 7. 
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Transparency in governance structure 

At present neither the TIO board nor the TIO council publishes an account of their decisions. While 
the TIO board keeps minutes of its meetings as required by the Corporations Act 2001, these minutes 
are not public. This can make it difficult for both consumers and industry to keep track of decisions 
made by the TIO scheme.  

A number of submissions noted that decisions of the TIO board and council are opaque as there is 
little transparency around the reasons for a decision. In particular, submitters noted a lack of 
rationale and transparency over some executive decisions.212 This includes a lack of transparency in 
providing reasons to the public around appointments of the council chair213 and refraining to exercise 
the power to review the TIO monetary limits for making determinations and recommendations more 
than once in the scheme’s history 214

COSBOA

.  

215 argued that, while a single governance body should remove the opaqueness of the TIO 
scheme, there may need to be additional reporting mechanisms to compensate for any 
confidentiality relating to TIO board decisions. Small CSPs argued that the transparency of the TIO 
governance structure would improve by requiring the TIO board to make minutes of its meetings 
publicly available216

Some stakeholders expressed concerns that it may be inappropriate for the TIO scheme to publish all 
decisions made during TIO board meetings

. They argued this would make the TIO board more accountable and demonstrate 
the efficient and effective use of resources. It would also allow greater inclusion and involvement of 
members and consumers in administration of the scheme. 

217

Other stakeholders felt that the transparency of the TIO was already sufficient. For example, Optus 
cited the Allen Consulting Group’s 2006 review, which was commissioned by the TIO board. That 
review found that the transparency of the TIO scheme was generally considered sufficient

. For example, these stakeholders noted that sensitive 
decisions, such as those relating to employment, remuneration and legal proceedings should be kept 
confidential.  

218, 
although it did not specifically consider the transparency of the TIO board. Similarly, other 

stakeholders were also cautious about increasing the TIO reporting responsibilities above and 
beyond the general requirements of corporate bodies219

                                                           
212 Footscray Community Legal Centre submission, page 2; Redfern Legal Centre submission, page 3. 

. 

213 Consumer Action Law Centre submission, page 3. 
214 ACCAN submission, page 8. 
215 COSBOA submission, page 5.  
216 MyNetphone submission, page 4; Primus submission, page 5. 
217 This information was gathered through consultations between industry bodies and the department. 
218 Optus submission, page 6. 
219 Vodafone submission, page 10. 
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The confidential nature of the board and council meetings impedes the visibility of the governance 
processes and therefore reduces consumer confidence that administration of the scheme is objective 
and unbiased. Given that the TIO has a strong public interest focus and has no profit motive, a higher 
level of public transparency compared to proprietary companies is appropriate. 

As a general principle of fairness all significant stakeholders should have similar information about a 
scheme that they have a stake in and, in some cases, fund. TIO members that are also board 
members have access to a significant amount of information that other stakeholders do not.  

The publication of an account of board meetings and a rationale for decisions will improve the 
independence, transparency and accountability of the scheme. In turn this will:  

· increase public scrutiny of decisions made 

· improve public confidence in the operation of the TIO 

· reduce information asymmetry between TIO board members and other stakeholders. 

The board should have sufficient flexibility to exercise some discretion over the amount and type of 
information published, in line with corporations’ law requirements and to ensure sensitive 
information is not made public. 

Recommendation 4: Governance structure 

Part 2: Transparency of the TIO board  

The TIO should:  

(a) Publish on its website an account of each board meeting. Its board should have the discretion to 
decide not to publish confidential material—for example, where it relates to legal proceedings, a 
sensitive matter or an individual complaint. 

(b) Publish on its website a rationale for significant decisions. 

 

Implementation  

Publication of board decisions is normally a matter that is dealt with in a corporation’s framework 
documents. The TIO should amend its memorandum and articles of association to require publication 
of a summary of the outcomes of the board’s minutes and other significant decisions.  

In line with recommendation 1, public reporting by the TIO board should be a framework principle 
for the operation of the TIO scheme. 
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Likely impact/cost  

The publication of board decisions will have a minimal impact on the TIO in terms of the cost of 
preparing and publishing the minutes on its website but will provide significant benefits in terms of 
transparency and accountability for industry and consumers. 

Government involvement in TIO 

Although there was support for greater regulatory clarity and accountability on the existing TIO 
framework (see recommendation 1 above)220

Currently, the TIO constitution and memorandum and articles of association set out that the TIO 
board must consult with the federal ministers responsible for communications and consumer affairs 
policy before approving amendments to the TIO constitution

, the majority of submissions were reluctant to see 
further government or regulatory intervention in the operation of the TIO.  

221 or before appointing the chairman of 
the council222. This is the extent to which either the government or the ACMA are formally involved 
in major decisions regarding the operation of the TIO223

EWOV best summed up most views by suggesting that government intervention in TIO operations 
should be limited to the development and approval of the TIO’s essential features and framework

.  

224. 
A small number of submissions suggested that the ACMA should have a role in approving the TIO 
scheme and its framework documents, similar to ASIC’s approval of the FOS225. The TIO submission 
questioned the value of such approval and whether this would decrease the flexibility and 
independence of the scheme226

The TIO suggested the current arrangement, whereby it consults formally with the relevant minister 
and informally with the ACMA, is sufficient. Communications Alliance, Vodafone and Optus also 
suggested it was unclear what benefit there could be in government intervention in the TIO 
operations especially given its strong performance to date. Communications Alliance suggested that 
informal mechanisms such as the TIO memorandum of understanding with the ACMA should be a 
starting point for assessing TIO performance. 

.  

                                                           
220 ACCAN submission; Professors Lesley Hitchens and Anita Stuhmcke submission; COSBOA submission; Footscray 
Community Legal Centre submission; Redfern Legal Centre submission. 
221 TIO constitution, clause 11.2 
222 TIO Memorandum and Articles of Association, clause 12.7. 
223 The TIO board and the Ombudsman often consult informally with the both the government and the ACMA on changes to 
its operational procedures or research initiatives including through discussion at regular roundtable meetings. 
224 EWOV submission, page 4. 
225 Redfern Legal Centre submission, page 3; Professors Lesley Hitchens and Anita Stuhmcke submission, page 7; Footscray 
Community Legal Centre submission, page 3. 
226 TIO submission, page 11. 
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Requiring the TIO scheme to comply with the DIST benchmarks and framework principles will provide 
enhanced scrutiny of the TIO and will also ensure that the TIO can continue to remain independent 
of direct government influence. The regime for ASIC approval of numerous EDR schemes in the 
financial service sector creates a different framework to the government-mandated and stand-alone 
TIO scheme. It would not be appropriate for the ACMA to be involved in ‘approving’ the TIO after 
nearly 30 years of operation, or to open the telecommunications market up to multiple EDR 
schemes227

The TIO would be expected to consult with the ACMA on significant changes to its framework 
documents to ensure continued compliance with the DIST benchmarks and framework principles. 
This report also recommends enhanced reporting by the TIO to the ACMA

. 

228

In line with the DIST benchmarks

 which would allow the 
ACMA to monitor the TIO’s compliance.  

229 and the ASIC Regulatory Guide 139 it would also be appropriate 
for the TIO to consult with other relevant industry and consumer stakeholders on significant changes 
to the scheme230

Transparent reviews 

. The TIO should continue to consult with the relevant government ministers as 
currently required under its constitution and memorandum and articles of association. 

The DIST benchmarks recommend that any EDR scheme should conduct periodic independent 
reviews of its performance231. Currently, there is no formal mechanism under which the TIO is 
reviewed independently against the DIST benchmarks, or any wider public review of its performance. 
While the TIO memorandum and articles of association provide that the TIO will conduct a review of 
its operations every three years232, in practice reviews of the TIO have not been regular or public233. 
There is also a perception that these reviews were captured by the TIO board and appear somewhat 
impotent with the adoption of any findings or outcomes remaining subject to the views of the board. 
For example, the TIO board commissioned a review ahead of the department’s discussion paper in 
late 2010. However, no public announcement was made about the review or its terms of reference 
and no opportunity was provided for public submissions234

                                                           
227 There has been no support in submissions for such a proposal—see John Wood’s Occasional Paper for discussion on why 
this would not be appropriate. 

. 

228 Please refer to recommendation 2, part 2c). 
229 DIST benchmark clause 2.10 requires changes to terms of reference (that is, the TIO constitution) to occur in 
consultation with relevant stakeholders including scheme members, industry and consumer organisations and government. 
230 ASIC Regulatory Guide 139.97 to 139.101. 
231 DIST benchmarks, clause 6. 
232 DIST benchmarks, clause 19. 
233 Reviews of the TIO were commissioned in 1998, 2002–3 and 2006. A further review was not commissioned until the end 
of 2010. 
234 For example, the only public announcement of the review appears to be in the TIO submission in response to 
department’s discussion paper. The department was interviewed once over the period of the review and had no 
opportunity to make a written submission. 
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Numerous submissions support the idea that the TIO should submit to regular and public reviews (in 
line with the DIST benchmarks) that enable it to adapt to changes in the industry235. Professors Lesley 
Hitchens and Anita Stuhmcke of the University of Technology Sydney argued that the principles of 
independence, transparency and accountability would be enhanced if there were clearer processes 
for reviewing the TIO and for broader consultation with industry, consumer representatives and the 
community236. They suggested, as did ACCAN237, that ASIC’s Regulatory Guide 139 provides an 
appropriate model and that there should be a regular review focusing on the TIO constitution and 
complaint-handling documents. ASIC requires schemes to commission independent reviews of their 
operations every five years and to consult with ASIC on the terms of the review and appointment of 
the independent reviewer238

Submissions suggested different time frames for conducting reviews, from 12 months

. 

239 to five 
years240

Primus Telecom and Vodafone suggested that reviews should only occur regularly where it is 
deemed efficient and productive and with a clear purpose for the review. The TIO submission noted 
that it undertakes regular reviews of its internal operations and complaint-handling processes

, with a broad view that these reviews should occur to adapt to changes within the industry, 
including changes to the technological landscape.  

241

To establish greater consistency in reviews of the TIO scheme and ensure that the scheme is 
appropriately assessed against the DIST benchmarks and proposed framework principles, there 
should be a requirement in the TCPSS Act for an independent, public review of the TIO every five 
years. However, the first review should occur after three years to ensure that the changes 
recommended in this report are implemented and are operating as envisaged (and if not, to 
determine whether further changes are necessary). 

 and 
in further consultations with industry it was suggested that any public review should take account of 
and not overlap with these processes. 

In line with the DIST benchmarks the review should be conducted independently of the TIO board or 
Ombudsman242

                                                           
235 Submissions from ACCAN, Professors Lesley Hitchens and Anita Stuhmcke, FCAQ, MyNetphone, Vodafone, CDYN, 
Financial Counsellors Association (Queensland) and (in part) by Telstra and Primus Telecom. 

. The TIO board commissioned KPMG to conduct a review in 2011 and, in the past, 
has used similar consulting companies to develop the terms of reference for reviews of the TIO and 
to undertake such reviews. To ensure the review process remains legitimately independent of the 
TIO and is publicly accountable, a multi-stakeholder review team should supervise reviews. This team 

236 Professors Lesley Hitchens and Anita Stuhmcke submission, page 7. 
237 ACCAN submission, page 30. 
238 ASIC Regulatory Guide 139, RG 139.147 to 139.152. 
239 Telstra submission, page 7. 
240 Vodafone submission, page 11; ACCAN submission; page 30; FCAQ submission, page 5. 
241 TIO submission, page 24. 
242 DIST benchmarks, clause 6.11. 
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would be comparable to other review structures—for example, the Telecommunications Consumer 
Protection Code Review Steering Group, which has an independent chair and equal consumer and 
industry representation alongside observers from the ACMA, ACCC, government and TIO. As the TIO 
is an industry scheme, it is important that any review regime reflect a diverse set of industry 
interests. The TIO remains a consumer-facing organisation and it would also be appropriate for any 
review process to include a diverse set of consumer representation. As the ACMA will have an 
increased role in evaluating the extent to which the TIO is complying with the DIST benchmarks and 
framework principles it would be appropriate for the ACMA to be consulted about the review 
process in an observer role. It would be open to the review team to engage third-party assistance to 
complete the review.  

It is also critical that any review of the TIO allow for public submissions and involve broad 
consultation and produce a public report for joint consideration by the TIO board, the ACMA and the 
government. The TIO board should respond to the review within a reasonable timeframe. This would 
aid the ACMA’s assessment of whether the TIO is complying with the DIST benchmarks and 
framework principles. The TIO would remain responsible for funding, convening and implementing 
outcomes from the public review. 

Five years is a sufficient period for regular review, implementation of recommendations and for 
evaluation of the effects on the TIO. A shorter period would not allow sufficient time for testing 
improvements, and a longer period would not be advisable given the likely continued changes in 
service delivery and technology. However, given the substantial reforms being recommended in this 
review an initial three year review is appropriate. 

 

Recommendation 4: Governance structure 

Part 3: Statutory review 

(a) The TCPSS Act should be amended to introduce a mandatory, independent and public review of 
the TIO scheme three years after introduction of the reforms recommended in this report, and 
every five years after that to assess the TIO’s performance against the DIST benchmarks, the 
established framework principles for complying with the DIST benchmarks, and the TIO 
constitution. 

(b) The TIO should publicly respond to the recommendations in this report within six months of its 
publication. 

 

Implementation  

To implement the recommendation, legislative amendments to the TCPSS Act are required. The first 
statutory review should be scheduled to provide the TIO with sufficient time to demonstrate its 
performance and adherence to the framework principles for compliance with the DIST benchmarks. 
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Likely impact/cost  

There will be significant administrative costs to the TIO in running and providing secretariat services 
for the statutory reviews. However, the five-year time frame allows for sufficient fiscal planning and 
it is anticipated that the costs would be comparable to any review process undertaken by the TIO in 
accordance with current arrangements. It is expected that efficiency gains recognised in the reviews 
will offset the cost of the reviews themselves.  

Jurisdiction 

It is important that the TIO’s jurisdictional coverage be flexible enough to allow the scheme to 
address consumer-related issues as new products and services are introduced on to the market. In 
the ever-evolving telecommunications industry the TIO governance structure and the Ombudsman 
play critical roles in ensuring that the scheme has appropriate coverage to deal with consumer 
disadvantage in relation to new products and services. The DIST benchmarks indicate that the scope 
of the scheme should be clear and sufficient to deal with the majority of customer complaints in the 
industry243

The TIO’s jurisdiction is currently established under a broad regulatory framework under the TCPSS 
Act with the TIO constitution providing a list of complaints which will fall both within and outside the 
TIO’s jurisdiction

. To achieve this the TIO’s jurisdiction should have sufficient flexibility to allow for 
coverage of complaints about new and emerging services and products, while at the same time 
having sufficient certainty for both consumers and members about TIO coverage. 

244

Part 6 of the TCPSS Act establishes that the TIO scheme applies to CSPs and carriers (that is, TIO 
members) who supply telephone, mobile and internet services to consumers and small businesses. 
The Act does not prescribe what complaints the TIO can investigate but excludes the TIO from 
dealing with complaints about the content of a content service and the setting of tariff levels for the 
supply of a carriage service

.  

245. The Act also gives the TIO certain powers and functions in relation to 
the Customer Service Guarantee and schedule 3 of the Telecommunications Act outlines the TIO’s 
ability to intervene in land access disputes246

The TIO board and council have the power to amend the TIO’s jurisdiction within the boundaries of 
the TCPSS Act following consultation with the federal ministers responsible for communications and 
consumer affairs

. 

247

                                                           
243 DIST benchmarks, clause 6.1 and 6.2 

. The TIO has recently amended its constitution to extend the its jurisdiction to 
investigate, make determinations and give directions relating to a complaint about all or any part of a 
‘bundle’ of products and services and, where it is fair and reasonable to do so, hold the member 

244 TIO constitution, clause 4 
245 Telecommunications (Consumer Protection and Service Standards) Act 1999, sub-section 128(6). 
246 See Appendix 1 to this report. 
247 TIO constitution, clause 11.2. 
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responsible for its own acts/omissions as well as the acts/omissions of a third-party (that is, a non-
member of the TIO Scheme) in relation to the ‘bundle’ of products/services248. The TIO submission 
suggests that such amendments demonstrate that it has been proactive in ensuring it remains 
equipped to deal with emerging issues of consumer detriment249

Submissions suggested a number of ways which the TIO could ensure its jurisdiction is clarified and 
enhanced to deal with relevant complaints, both current and emerging, arising out of the 
telecommunications industry. This report examines ways in which the TIO and government can 
ensure that the TIO’s jurisdiction is sufficiently clear to ensure it can continue to deal with these 
complaints.  

. 

(a) Clarification of the TIO’s current jurisdiction 

A small number of submissions expressed concern that there are areas of the TIO’s current 
jurisdiction, as outlined in its constitution, which are unclear or vague250. They suggested that this 
provides the TIO with a significant amount of discretion about when it will deem that it can be 
involved in a complaint and may lead to unfair results for both end users and industry251. For 
example, COSBOA identified that the TIO definition of ‘small business’ (which is not included in the 
TIO constitution) specifies a number of factors that the TIO may consider in deciding whether to 
investigate a complaint by a small business and that this leads to inconsistency252. Telstra argued that 
there are a number of areas where the TIO either oversteps its jurisdiction as provided in the TIO 
constitution or is unclear on its jurisdiction in certain circumstances. Telstra proposed redrafting the 
TIO constitution to remove TIO discretion—with tighter and more consistent language about who 
may bring a complaint, what complaints the TIO has jurisdiction over, and the limitations of the TIO’s 
jurisdiction253

To establish consistency and therefore confidence in TIO intervention in telecommunications 
disputes, it is necessary that the TIO’s jurisdiction is clearly defined. However, given the evolving 
nature of the TIO (discussed further below) and the TIO role as an EDR scheme rather than a legal 
arbitrator, it is also necessary to have flexibility around when the TIO can intervene in disputes. In 
many cases, as the TIO is not a legal arbitrator, clarification around when the TIO has jurisdiction will 
not always be required in the constitution but could be outlined in guidance material. 

. 

There are some areas identified in submissions that the TIO should consider whether it is appropriate 
to clarify its in jurisdiction for greater effectiveness and efficiency in its handling of complaints. These 

                                                           
248 TIO submission, page 29. 
249 TIO submission, page 35.  
250 See for example the COSBOA submission or Telstra submission. 
251 See for example Telstra submission, pages 8–11. 
252 COSBOA submission, page 3. 
253 Telstra submission, page 8. 
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issues are outlined in appendix 3 of the report for the TIO to further consider as they relate directly 
to the operational requirements of the TIO. 

(b) New technologies, convergence and the NBN 

The increasing use of convergent technologies which allow end users not only to access 
telecommunications products and services (such as phone or internet services) but also, for example, 
content, health or education services presents challenges in terms of when the TIO should have 
jurisdiction to intervene in a dispute. It may mean that services which are not supplied by a carrier or 
eligible CSP are therefore outside the jurisdiction of the TIO—for example, the supply of smartphone 
applications by non-CSPs or carriers or mobile payment services. This may lead to confusion for end 
users about services that appear to have strong links to telecommunication services but regarding 
which the TIO is unable to intervene. This will only increase in an NBN-enabled environment, which 
will drive continued changes in the telecommunications industry with impacts on things such as 
products, services and supply arrangements.  

The deployment of the NBN itself will also bring direct challenges to consumers, such as complexity 
and confusion over new service offerings, migration to new NBN services and quality of services. All 
of these will require the TIO to be equipped to deal with unresolved complaints between end users, 
retailer service providers, wholesalers and NBN Co. 

Almost all submissions to the department argued the importance of the TIO having the ability to 
meet changing consumer and industry expectations around emerging technologies and delivery 
platforms, and of being flexible and adaptable in dealing with new issues that arise. They considered 
the TIO must have the ability to respond to changes in the telecommunications industry driven by 
convergence and an NBN-enabled environment. Telstra submitted that the TIO scheme should be 
regularly reviewed to ensure it adapts as necessary to changes in the industry254. ACCAN argued that 
the TIO should have sufficient powers to act as a clearing house for all ‘communications related’ 
complaints255

Given the breadth of Part 6 of the TCPSS Act, the TIO has the ability to respond to issues arising from 
complex complaints around new and emerging technologies where a CSP or carrier supplies the 
product and service (see discussion below about the TIO’s jurisdiction over internet protocol 
television (IPTV)). The current regulatory framework allows the TIO to clarify and assert its 
jurisdiction over these issues through changes to its constitution and procedures. The TIO is also 
currently able to deal with migration and servicing issues relating to provision of services across the 
NBN, where the complaint relates to a CSP or carrier. However, it is questionable the extent to which 
the TIO is capable of intervention, or to which it is appropriate for the TIO to intervene, in matters 
which are not directly related to or supplied by the telecommunications industry. 

. 

                                                           
254 Telstra submission, page 9. 
255 ACCAN submission, page 10. 
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The government has initiated the Convergence Review to consider the challenges facing the 
telecommunications and media industries by the convergence of different technologies and how the 
regulatory framework should be amended to deal with these changes256. This includes considering 
whether separate regulation under unique policy frameworks should continue for the broadcasting, 
radiocommunications and telecommunications industries or they should move under a framework 
which focuses on services offered by each layer (for example devices, content/applications, networks 
and infrastructure) rather than on each industry 257

 

. The review is also considering the extent that 
regulatory parity could be achieved across the layers. A shift to such as model could see a broader 
role for the TIO in terms of dispute resolution for services provided on convergent technology. 

Figure 2: The Convergence Review Emerging Issues paper noted the potential paradigm shift in the broader 
communications sector258

The Convergence Review will therefore play a significant role in shaping the regulatory framework 
around convergent technologies and the provision of converged products and services including 
appropriate approaches for dispute resolution. A number of submissions suggested it would be 
prudent to await the outcomes of the Convergence Review before considering how the TIO’s 
jurisdiction could widen to include matters not currently anticipated by Part 6 of the TCPSS Act or the 
Telecommunications Act

. 

259

The government is also working with NBN Co to monitor the types and level of end user complaints 
about migration trials to the NBN and the escalations to the TIO. The TIO is also actively monitoring 

.  

                                                           
256 See www.dbcde.gov.au/digital_economy/convergence_review  
257 DBCDE, Convergence Review: Emerging Issues Paper, page 12 
www.dbcde.gov.au/__data/assets/pdf_file/0020/137270/Convergence_Review_Emerging_Issues_paper_PDF,_707_KB.pdf  
258 DBCDE, Convergence Review: Emerging Issues Paper 
259 Optus submission, page 10; Macquarie Telecom, page 2; Communications Alliance, page 11. 

http://www.dbcde.gov.au/digital_economy/convergence_review�
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the level of complaints it is receiving and how it can work with NBN Co and internet service providers 
to allow a smoother transition to the NBN. The TIO funding and operational model currently allows it 
to adjust to changes in complaints trends and this should allow it to adjust to increased levels of 
complaints about the NBN, including providing appropriate training to staff and advice to consumers.  

Regular reviews of the TIO (see recommendation 4) will also assist in highlighting the emerging 
issues arising from new, converged and NBN-enabled technologies and determining whether the TIO 
complaint-handling framework remains relevant and applicable to changing consumer and industry 
expectations.  

It is important for the TIO to continue to monitor its ability to deal with these complex issues to 
ensure it is able to operate effectively. The TIO should take a proactive approach to the identification 
of potential jurisdictional issues that require clarification, or that fall outside of its defined 
jurisdictional scope. To assist in the identification of possible jurisdictional gaps the TIO should retain 
an account of enquiries it receives, or trends it is apprised of through media reports, or advice from 
consumers about new and emerging issues which are outside its jurisdiction but which it considers 
appropriate to address. To a large extent the TIO already does this informally260

(c) TIO’s jurisdiction to deal with pay television services 

. The TIO should 
report on these issues publicly through its annual report to assist the government to understand the 
gaps and potential areas where the TIO’s jurisdiction could be widened. The report could outline the 
jurisdictional gaps, the linkage the issue has to the telecommunications sector and the extent TIO 
intervention would be appropriate.  

Submissions demonstrated a lack of clarity in relation to the TIO’s jurisdiction to deal with pay 
television services. In this regard, subsection 128(4) of the TCPSS Act provides that the TIO must have 
jurisdiction with regard to carriage services, defined as services for carrying communications by 
means of guided and/or unguided electromagnetic energy. However, the Act also states that the TIO 
does not have jurisdiction over the content of content services, which include broadcasting services 
such as pay television.  

There are several ways in which consumers can now receive a television service by paying a fee, 
including IPTV. These services can provide consumers with the ‘look and feel’ of a broadcast-quality 
service via an internet-enabled set-top box which is connected to a television. The only difference 
between pay television and IPTV is the way in which those programs are transmitted. Traditional 
subscription television services, such as those provided by Foxtel and Austar, use cable and satellite 
to deliver programs, whilst IPTV is provided via a managed internet protocol-based closed network 
over a broadband internet connection, but is not typically transmitted over the open internet. 

                                                           
260 See for example the TIO submission, page 35. 
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Subscription television is regulated under the Broadcasting Services Act 1992 (BSA). Subscription 
television providers are not considered CSPs under the TCPSS Act and as a result the TIO generally 
does not have jurisdiction to deal with complaints about these services.  

However, in February 2011, the TIO amended its constitution to extend its jurisdiction to bundled 
services provided by CSPs, including those involving subscription television services, where such 
services have an impact on an eligible carriage service (that is, telephone or internet service)261

The TIO also asserts (although this is not outlined in the jurisdiction section of the TIO’s Constitution) 
that it has jurisdiction over complaints about the supply of an IPTV service because, even though it is 
a content service, it is provided over an internet connection and therefore is an ‘eligible carriage 
service’

. For 
example, where a subscription television service is bundled with a home telephone service and the 
latter is suspended or disconnected due to overdue charges on the account, the TIO has deemed that 
it will investigate. The investigation must mainly relate to the internet/home phone service and the 
TIO would not be able to commence an investigation where the customer has bundled services and 
the complaint relates only to the subscription television service.  

262. The TIO asserts that complaints about equipment related to IPTV services are within 
jurisdiction because the equipment can only be used in conjunction with a service provided and 
billed by a TIO member who sells the product263

Due to the substantial similarities between subscription television services and IPTV and the TIO’s 
ability to deal with bundled TV services, it is confusing for the average consumer why the TIO is able 
to deal with some pay TV complaints but not others

.However, it should be noted that the jurisdiction the 
TIO asserts in relation to IPTV services can only deal with billing and fault repair issues provided by 
TIO members, as subsection 128(5) and (6) of the TCPSS Act prevents the TIO from dealing with 
complaints about the content of a content service (such as IPTV). 

264. Some telecommunications industry 
stakeholders support the equal treatment of pay TV services given that the services provided by TIO 
members and subscription TV providers are so similar and that it is unfair that these services had 
different EDR mechanisms265. Vodafone argued that given increasing convergence ‘[a]gencies such as 
the TIO must be equipped to treat different transmission mediums—copper, fibre, cable, wireless 
and satellite—on an equal basis’266

The Australian Subscription Television and Radio Association (ASTRA) argued that there are key 
differences between the supply of a subscription television service and carriage services, and 

. 

                                                           
261 TIO submission, pages 9 and 29.  
262 TIO submission, page 35. 
263 TIO submission to Draft Terms of Reference for the Convergence Review, DBCDE, January 2011, page.4. 
264 TIO submission, page 35. 
265 Vodafone submission, page 6; Primus Telecom submission, page 12. 
266 Vodafone submission, page 6 
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therefore different avenues of complaint resolution are appropriate267 ASTRA argued that the ACMA 
already has broad oversight over subscription television services and that there is no quantitative 
evidence to support a change. Furthermore, ASTRA submitted that broadening the TIO jurisdiction 
risked diluting TIO expertise in dealing with telecommunications-specific issues268. Other submitters 
also noted that the TIO as an organisation was faced with a significant number of changes269

However, a number of submissions

, and 
that it would be prudent to allow the organisation time to adapt to these before mandating a change 
in jurisdiction and expanding its membership.  

270 questioned why the TIO does not have jurisdiction over 
subscription television since the 2008 Review of Australia’s Consumer Policy Framework271 
recommended extending the TIO’s remit to subscription televisions services272

The government response to the Consumer Policy Framework report did not support that 
recommendation. The response said that the current complaint resolution mechanism under the BSA 
and the Subscription Broadcast Television Codes of Practice was an established process operating 
effectively. It went on to say that with a very low number of escalated complaints to ASTRA, ACMA 
and state and territory fair trading offices about subscription television services a significant change 
to the regulatory framework for the pay television industry was not justified.  

. 

The TIO has advised that despite lacking the jurisdiction to deal with subscription television issues, 
over the past two years it has received approximately 1600 enquiries about these services. However, 
these enquiries do not provide a compelling argument for altering legislation to expand the TIO’s 
jurisdiction. When put in the context of the actual TIO remit for dealing with telecommunications 
complaints, they represent a very small percentage of the total complaints that the TIO receives in a 
year.  

In addition, the level of escalated complaints to the ACMA, ASTRA and state and territory consumer 
protection agencies and enquiries to the department about subscription services remain low. For 
example, the ACMA has received, on average, five complaints per annum over the past three years 
about pay television billing and fault repair under the Subscription Broadcast Television Codes of 
Practice (Codes of Practice). This level of complaint also needs to be seen in the context of the 

                                                           
267 ASTRA submission, page 2. 
268 ASTRA submission, page 3. 
269 This information was gathered through consultations between industry bodies and the department. 
270 TIO submission, page 35; ACCAN submission, page 10; Vodafone submission, page 6; Primus Telecom submission, page 
12; EWOV submission , page 10; Redfern Legal Centre submission, page 5. 
271 Review of Australia’s Consumer Policy Framework, Productivity Commission Report, (Volume 1) 2008, 
www.pc.gov.au/__data/assets/pdf_file/0006/79170/consumer1.pdf, p. 40. 
272 The report recommended extending the remit of the TIO to include pay television services. 
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audience for subscription television in Australia. Approximately 34 per cent of the Australian 
population, or an estimated 7.3 million Australians, subscribe to a pay television service273

This suggests that the current process under the BSA and the Code of Practice ensures that 
complaints about subscription television services are dealt with adequately by service providers in 
first instance and the reasons behind the government’s response remain valid.  

.  

However, the fact that the TIO does receive subscription television and IPTV-related enquiries does 
indicate that there may be a small section of the community that remains unsure of the avenue for 
redress in relation to these services. The TIO’s jurisdiction around content services provided over a 
carriage service, including IPTV, is complicated and requires further clarification. A CSP directly 
supplying a content service over the internet, particularly if it is also an ISP, is not covered under the 
BSA and its complaint-handling requirements, and so matters should be subject to escalation to the 
TIO for resolution. 

To address this issue, it is recommended that the TIO establish guidelines for consumers and industry 
explaining that its jurisdiction for dealing with complaints is specifically related to carriage services 
and that it generally has limited jurisdiction in relation to the content of content services, such as 
IPTV services and broadcasting services such as subscription television. In establishing these 
guidelines, it is recommended the TIO consult with the ACMA, ASTRA and state and territory fair 
trading offices as well as its members to ensure all parties are aware of the demarcation of 
responsibilities. These guidelines, along with proactive communication with consumers by the TIO, 
would help to ensure that consumers clearly understand their rights of redress in relation carriage 
and content services. 

(d) TIO’s jurisdiction over wholesale/ retail disputes 

A number of submissions argued that the TIO’s jurisdiction should be widened to allow the TIO to 
intervene in disputes between wholesale and retail telecommunication service providers or, at the 
very least, to take account of the action of wholesale telecommunications providers when resolving 
matters between the end user and the retail service provider274

The Australian telecommunications market is generally made up of carriers who wholesale the 
supply of network services to CSPs as well as provide retail services directly to consumers. In turn, 
the CSPs may either wholesale these services to other retail service providers or provide services to 
retail customers. The relationship between the wholesaler and retailer in terms of providing the 
service will generally be stipulated in either an individually-negotiated contract for larger retail 
providers or a standard form of agreement for smaller providers. Telstra submitted that the TIO 
should not have the power to adjudicate disputes between it and larger retail providers who had 

.  

                                                           
273 Subscription Television Australia, ASTRA (2011) 
http://assets.astra.org.au.s3.amazonaws.com/db09f5c3f9fd1f3b7d4357f2b8d058c4/STVataglance6July2011_REV11July.pdf 
274 Primus Telecom submission page 12; Anthony Murphy submission. 
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individually-negotiated contracts, as this would allow them to sidestep genuinely-negotiated 
contracts275

In dealing with disputes with consumers, the retail service provider will therefore be required, in 
some cases, to liaise with its wholesale provider to resolve the dispute. The retail service provider 
will be dependent on the wholesaler for information about the service and possible actions to 
address the consumer problems. Obtaining this information and negotiating an outcome between 
the wholesaler and retailer will not be obvious to consumers and affects the timeliness of resolving a 
consumer complaint especially where the wholesaler and retailer do not agree.  

. 

Under its constitution, the TIO has jurisdiction to deal with disputes between end users and retail 
CSPs and it will only deal with the service provider with whom the end user has a relationship (that is, 
the provider who directly provides and bills for the service) irrespective of whether the issue is 
caused by a wholesale provider. This ensures that the consumer does not have to negotiate 
outcomes with several providers, which would in turn result in inefficient and unfair outcomes. It 
remains appropriate that the end user is only entitled to bring a complaint against the supplier with 
whom they have a relationship. 

However, submissions argued that this results in unfair outcomes, particularly for smaller retail 
service providers, as it will increase the time it takes to resolve a dispute and therefore customer 
dissatisfaction, and in some cases can lead to significant costs for the retail provider276

As wholesalers may also often provide retail services and will compete with the retail service 
provider there is also tension that the wholesaler will aim to provide better services to their own 
consumers. Also, as they often hold significant market share, wholesalers are able to commercially 
punish smaller providers by refusing to resolve disputes. That is, the smaller providers may be 
disadvantaged in future contract renegotiations with wholesalers or face significant costs in pursuing 
remedies against wholesalers. 

. Examples 
from concerned retailers included occasions when they have incurred penalties under the Customer 
Service Guarantee even though they can do little to rectify the fault as it is an issue for the 
wholesaler to resolve. This can occur when negotiations between wholesalers and retailers to fix a 
customer’s telephone cable become deadlocked and there is no agreement on a permanent solution 
from the wholesaler. It can also occur when there is congestion in the local telephone exchange 
leading to reduced internet connectivity—an issue that can only be addressed by the wholesaler 
rather than the retail ISP.  

As this generally involves contractual disputes and is a competition issue it falls within the jurisdiction 
of the ACCC for resolution. One of the independent submissions to the review argued that this places 
‘regulatory squeeze’ on retail service providers as, at best, the dispute between providers can be 

                                                           
275 Telstra submission, Attachment 1, page 9. 
276 TIO submission, page 35; ACCAN submission, page 10; Vodafone submission, page 6; Primus Telecom submission, page 
12; EWOV submission , page 10; Redfern Legal Centre submission, page 5. 
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resolved by the ACCC but in most circumstances there will be little other viable alternatives to settle 
a dispute between the wholesaler and retailer277

Many submissions argued that while end users should only be entitled to bring a complaint against 
the supplier with whom they have a relationship, the TIO should have the power to involve other 
relevant parties in a dispute and impose any decision on the appropriate party or apportion 
responsibility as appropriate. Primus Telecom suggested implementing a ‘safe harbour’ process, 
whereby if a supplier has done everything reasonably practicable to remedy a problem due to a fault 
on the part of the wholesaler the supplier should not have a complaint recorded against it.

. The submission further argues this will become 
almost universal with the migration to the NBN, where the infrastructure owner service provider will 
be one or more points removed from the consumer. It is likely that this issue will require greater 
scrutiny as the NBN is rolled out (although NBN Co is a TIO member and has some end user 
interaction through the installation of equipment).  

278

Two wholesale providers

. 

279 argued that wholesale providers of telecommunications capacity should 
be formally excluded from the scheme. Imarsat280

The key aim of the TIO in resolving disputes between end users and service providers is to assist in 
providing efficient and effective outcomes for end users. Any intervention by the TIO in disputes 
between wholesale and retail service providers should not affect this aim but should be a further tool 
to assist a quicker resolution of issues for end users. Based on the TIO’s extensive experience in 
helping to mediate disputes, it could play a role in helping to resolve issues between wholesale and 
retail providers to provide a more beneficial and timely resolution of a dispute for the end user.  

 noted that the TIO should continue to be an EDR 
scheme for small business and residential customers as wholesale providers are unlikely to be the 
subject of an end user complaint. They argued that section 129 of the TCPSS Act should continue to 
allow the ACMA to exempt from the TIO scheme wholesale providers that do not directly deal with 
residential or small business customers. 

The TIO should consider how it could become involved in issues between wholesale and retail 
providers in a way that will lead to better outcomes for the end user but also provides a fair basis for 
resolution of issues between the providers. As issues between providers will often be dictated by 
contractual requirements the TIO should only become involved as a conciliation service, rather than 
an arbitrator of the dispute, and should only become involved to the extent necessary to assist an 
end user.  

                                                           
277 Havyatt Associates submission, page 5. 
278 Primus Telecom submission, page 12. 
279 See submissions by GE Satellite and Inmarsat.  
280 Inmarsat submission, page 1. 
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The TIO will need to work with wholesale and retail providers to establish a workable solution and 
this will require consideration of whether any wholesalers currently exempted from the scheme 
under the TCPSS Act should be required to participate in mediation to assist in resolving a dispute. 

 

Recommendation 5: Jurisdiction  

To ensure that the scope of the TIO scheme’s jurisdiction is clear for end users and members, the TIO 
should: 

(a) Clarify its jurisdiction over new and emerging telecommunications products and services where 
its jurisdiction is unclear, including by establishing guidelines that make clear that the TIO 
oversight of carriage services does not extend to the content of content services, such as IPTV 
and subscription TV services. These guidelines should outline its treatment of bundled services 
and how consumers can escalate complaints about subscription TV and IPTV services which are 
outside the TIO’s jurisdiction.  

(b) Monitor and report to the government on issues that fall outside its jurisdiction but which may 
have a direct connection with the telecommunications industry. 

(c) Work with wholesale and retail service providers to consider options for the TIO to assist in 
resolving their disputes for the benefit of the end user. 

 

Implementation  

The TIO should consider the most appropriate mechanism by which to clarify its jurisdiction, whether 
in its constitution or in guidance material for end users, and publish information to establish clear 
boundaries around the issues that are within or outside its jurisdiction. 

The TIO should report on perceived jurisdictional gaps in its annual report and as necessary in ad hoc 
briefings to the government. 

The TIO is already conducting work on developing a system in which discussion between all parties in 
the supply chain can occur to solve an end user’s problems, and is conducting a pilot project to test 
such a mediation service. The TIO should continue its work in this area in line with the 
recommendation. 

Likely cost/impact  

The TIO is currently engaged in work to ensure that the issues it asserts jurisdiction over are clear 
and ensure greater clarification around its ability to deal with IPTV issues and other subscription TV 
issues and this should impose only minimal additional costs. As the TIO’s jurisdiction will be made 
clearer it will deliver future efficiencies in dealing with customer handling and enquiries.  
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The TIO actively monitors the types of enquiries and complaints it receives to determine where its 
powers may be ineffective and keeps statistics on issues it is unable to address. Reporting on these 
issues in its annual report will have minimal impact on the TIO and will assist in its long-term 
evolution. 

By having a whole-of-supply-chain awareness the TIO and the service providers will be able to target 
their operations to the betterment of the end user and, as a result, develop more efficient and 
effective ways of resolving whole-of-chain disputes. In turn, this will be more cost-effective for all 
parties by reducing overlap in dispute resolution, and reducing the time and resources required to 
deal with the dispute. The TIO is already conducting a pilot project in this area and will determine the 
value of such a program. 

Accountability and fairness 

To ensure that consumers and members have confidence in the TIO scheme it is necessary that the 
TIO remains accountable for its actions and its processes and that its decisions are fair. To achieve 
this, the scheme needs transparency about decisions, the processes for complaint handling and the 
way in which reports about the outcomes of its investigations into both individual and systemic 
complaints are handled.  

In this the DIST benchmarks on accountability and fairness overlap. In order for the scheme to be 
seen to produce decisions that are fair, the TIO must be accountable for the criteria that it uses for 
decisions and be held accountable for them by publishing outcomes of final decisions and detailed 
information about complaint outcomes. The benchmarks require that: 

· decisions by the ombudsman are based on what is fair and reasonable281 and that the scheme 
regularly reports on these decisions to its members and other interested bodies to educate and 
demonstrate consistency and fairness in decision-making282

· appropriate procedural fairness is afforded to parties to a dispute

 
283, including encouraging 

complainants to provide appropriate information284

· the scheme affords sufficient confidentiality to parties

 
285

· detailed and informative reporting in the ombudsman’s annual report about how the scheme 
works, and on complaint outcomes, its members and any non-compliance and new 
developments

, and  

286

                                                           
281 DIST benchmarks, clause 3.1. 

. 

282 DIST benchmarks, clause 4.1, 
283 DIST benchmarks, clause 3.2 to 3.7. 
284 DIST benchmarks, clause 3.8 and 3.9. 
285 DIST benchmarks, clause 3.10 to 3.12. 
286 DIST benchmarks, clause 4.3. 
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Departmental consultations and submissions indicated that both consumers and industry generally 
consider that the TIO is accountable for its actions and resolves complaints in a fair and reasonable 
way. The TIO has detailed and publicly-available procedures about the way it handles and reviews 
complaints287, along with position statements which articulate how it deals with certain issues.288 It 
also publishes written reports of its determinations, directions and recommendations (although this 
is not a complete list) on its website. In addition to producing an annual report each year which 
outlines complaint statistics/trends and case studies of complaints, the TIO also prepares a quarterly 
newsletter, TIO Talks, with similar information along with commentary and guidance on topical 
issues in the telecommunications industry.289

While stakeholders consider that the TIO mechanisms for reporting and dealing with complaints are 
generally fair, some concerns were raised about the way that complaints statistics are publicly 
reported and the way which the TIO consults on, and adheres to, its public processes and procedures 
for resolving disputes. This report considers how the TIO can improve the information it publicly 
reports upon and ensure that it is consistent and fair in the way it develops and complies with its 
policies and procedures. 

 The TIO also separately reports to its members on new 
TIO developments, industry-wide developments and changes to the TIO procedures. It reports to the 
ACMA and ACCC on a monthly basis on complaint statistics and code breaches. 

Public accountability and reporting 

Public reporting about complaint handling 

The TIO publishes quarterly statistics on the number of complaints it handles along with detailed 
reporting on its functions and operations, financial affairs and staffing in its annual report.  

As part of its 2009–10 Annual Report and in its subsequent quarterly reporting the TIO has 
introduced a revised approach to reporting of complaints, focusing on reporting not only the 
different types of issues raised in each new complaint and number of complaints as a whole but also 
indentifying the number of new level 1 complaints and the escalation of those complaints290. 
Industry lobbied strongly for this change, as it was critical of the TIO focus on subjective and 
uncorroborated reporting of ‘complaint issues’, which allows multiple reporting of a single complaint 
and ‘potential code breaches’291

                                                           
287 See 

. 

www.tio.com.au/about-us/policies-and-procedures/classification-and-escalation#30StandardEscalations, where the 
TIO sets out its policies on classifying and escalating cases, evidence and decision-making and rights to review.   

288 See www.tio.com.au/about-us/position-statements 
289 See www.tio.com.au/publications/tio-talks 
290 TIO submission, page 19. 
291 Communications Alliance submission, page 8; Optus submission, page 9; Primus Telecom submission page 13; AAPT 
submission, page 5; UTS research submission, page 16. 
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The TIO now reports separately on: 

· the number of new complaints generally classified as level 1 matters 

· the number of enquiries in which the consumer has not first contacted the provider, or the issue 
is outside the TIO’s jurisdiction 

· the extent to which these new cases are escalated at each level  

· the number and types of different issues arising out of each individual complaint  

· the number of cases registered against individual TIO members (where they received 25 or more 
complaints), according to the level the case was escalated to and the major issues in each 

· the volume of potential and confirmed breaches of industry codes, including those against key 
code issues 

· case studies about individual complaints and, to a small extent, on systemic issues 

· analysis of complaint trends 

· new procedures, policies and programs under development and implemented. 

The figure below is an example of the TIO’s current approach to complaint reporting.  

 
Figure 3: TIO’s complaints statistics—April 2011 issue of TIO Talks292

The TIO complaint-handling statistics are a key source of information for government, industry 
bodies and consumer groups about both the health of the telecommunications industry and 
effectiveness and efficiency of the TIO. The statistics are important in terms of holding both industry 

. 

                                                           
292 TIO Talks, Issue 2 2011, page 3, www.tio.com.au/publications/tio-talks 
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and the TIO accountable. It is therefore necessary that the statistics allow consumers, regulators and 
other stakeholders to make meaningful assessments and comparisons about service provider and 
TIO performance. 

Submissions from both industry and consumer groups advocate enhancing the TIO complaint-
handling reporting to provide greater context for the types of complaints the TIO receives and the 
performance of service providers. 

A number of service providers293 have submitted that the TIO ‘activity-based’ complaint statistics are 
unfairly substituted for ‘performance-based’ reporting, as there is an over-reliance on the use of 
these statistics to compare how the industry is performing. These stakeholders argue that the raw 
figures are not taken in the context of the size of each industry player and therefore are of little value 
to consumers and stakeholders in comparing service providers. For example, Communications 
Alliance argues that while there was a significant rise in new complaints to the TIO in 2010 this aligns 
with a substantial growth of telecommunications services by almost 3.3 million in the same period294

However, other evidence suggests that although services are expanding, the ratio of complaints per 
10 000 subscribers across the industry continues to increase

. 

295

Ratio of complaints per 10 000 subscribers 

.  

 Complaints per 10 000 
landlines 

Complaints per 10 000 
mobiles 

Complaints per 10 000 
internet subscribers 

2006–07 25 13 36 

2007–08 39 17 38 

2008–09 52 27 49 

2009–10 44 29 45 

Figure 4: Across the industry, complaints are increasing out of proportion to the growth in the subscriber base.  

In terms of the requirements of the DIST benchmarks, the TIO is also failing to provide information 
about the time taken to resolve complaints296

                                                           
293 Optus submission, page 9; Communications Alliance submission, page 8; Telstra submission, Attachment page 5. 

, the outcomes from complaints (beyond merely the 

294 Communications Alliance, submission page 8. 
295 ACMA Annual Reports and TIO complaints statistics.  
296 DIST benchmarks, clause 4.3(c). 



Page 79 of 116 

 

level at which they were settled)297 and detailed information about systemic complaints issues 
(noting only three cases were discussed in the TIO last annual report)298

As a result, submissions have suggested improving the TIO quarterly reports and annual report to 
include information which: 

.  

· tracks raw complaints statistics as a proportion of the number of services in operation or the size 
of each service provider’s customer base299

· measures the average time it takes for complaint resolution by each service provider

 
300

· determines the percentage of cases resolved in favour of the complainant at each level for each 
provider

  

301

· provides greater detail about why a complaint was escalated beyond level 1 (for example, ‘due to 
provider non-response consumer did not accept resolution offer’)

 

302

· highlights the number of reclassification requests by members and the number of 
reclassifications refused, pending and granted

 

303

Furthermore, research by the TIO

. 

304 has found a significant number of complaints referred to the TIO 
that should have been resolved by the provider in the first instance. For example, the TIO’s research 
found that 39 per cent of complainants approached the TIO because the outcomes promised by 
providers were not implemented.305

Publication of reasons for consumer complaints at level 1, listed by provider, would deliver valuable 
information to consumers when making purchasing decisions. This kind of information would also act 
as a positive incentive for providers to improve their customer-service handling to ensure that 
complaints referred to the TIO represent a genuine disagreement (as opposed to communication 
problems or failures to action agreements). It would also be extremely useful in establishing whether 
service providers are improving their IDR processes and provide greater context for why there is such 

 From the statistics that the TIO currently publishes, consumers 
have no way of telling whether their providers have a history of these kinds of issues.  

                                                           
297 DIST benchmarks, clause 4.3(b). 
298 DIST benchmarks, clause 4.3(d)  
299 Communications Alliance submission, page 8; Optus submission, page 9. 
300 ACCAN submission, page 28; EWOV submission, page 7. DIST benchmark 4.3(c) requires this metric. 
301 Communications Alliance submission, page 8; ACCAN submission, page 28; EWOV submission, page 7. DIST benchmark 
4.3(b) requires a metric about the outcome of a complaint. 
302 ACCAN submission, page 28; Primus Telecom submission, page 13.  
303 Telstra submission, page 5. 
304TIO, Resilient Consumer Report, August 2011, page 11, www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-
Consumers-Report-Aug-2011.pdf 
305 TIO, Resilient Consumer Report, August 2011; the report noted that 190 of 516 complainants approached the TIO 
because the outcome promised by a provider was not implemented. 

http://www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-Consumers-Report-Aug-2011.pdf�
http://www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-Consumers-Report-Aug-2011.pdf�
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a differentiation between the volume of complaints at level 1 as compared to those escalated to 
level 2. 

The metrics which the TIO reports on quarterly and annually about complaint handling should be 
improved to provide greater context for the work of the TIO and the performance of service 
providers. However, any additional complaint-handling metrics need to be of value to all 
stakeholders but not overly burdensome on the TIO to compile and report upon. To this end only a 
small number of new metrics should be added to the TIO’s current statistics load to ensure that the 
information is accessible, relevant and provides visibility about emerging/systemic issues. The TIO 
should work with industry and consumer groups to formulate appropriate metrics which articulate: 

· new complaints as a proportion of the number of services in operation for an appropriate class of 
members 

· time taken to resolve a complaint, including average times at each escalated level and average 
times taken by providers 

· outcomes of the complaint—a settlement306

· why complaints were escalated beyond level 1 (including reclassifications)  

, a binding decision or recommendation, withdrawal, 
or dismissal 

· reasons why consumers have made a new complaint to the TIO, including by provider307

· breakdown of key enquiries that are outside the TIO’s jurisdiction (see recommendation 5, 
above) 

 

· identified and investigated systemic issues (see recommendation 3, above)308

Proportional reporting of new complaints will require the TIO to source information from its 
members and, in turn, this will place a greater burden on smaller providers to report to the TIO about 
services in operation. For those providers with only a small number of complaints such reporting is 
likely to be redundant. Therefore the TIO should work with members and consumer groups to 
develop an appropriate class of providers for which it will provide proportional statistics. For 
example, this could include the top 25 service providers with the greatest number of new complaints 
each month.  

. 

Ideally, reporting of all the proposed metrics should occur on both a quarterly and annual basis to 
increase transparency about service provider performance and the health of industry as a whole. 
However, this will significantly increase the workload for the TIO in terms of compiling statistics. The 
TIO should aim to report on all these issues on a quarterly basis but, at a minimum, should focus on 

                                                           
306 As opposed to resolved, noting that a majority of complaints will effectively be resolved in favour of the complainant.  
307 While this was not specifically identified in submission given the significant number of complaints dealt at level 1 it is 
important to understand why these are reported to the TIO to better identify faults in the IDR systems of providers and also 
to assist the misconceptions around level 1 complaints. 
308 DIST benchmarks clause 4.3(d). 
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reporting on the proportional complaints and systemic issues in this time frame. While it is noted 
that reporting on a proportional basis is more complex, it will provide more relevant and useful 
information. 

 

Recommendation 6: Public accountability and reporting 

Part 1: Complaints statistics 

To increase accountability of service providers and the TIO’s performance, the TIO should work with 
industry and consumer groups to establish metrics which outline:  

(a) proportional complaint handling statistics for an appropriate class of members  

(b) time taken to resolve complaints and outcomes from complaints 

(c) why complaints were escalated 

(d) reasons why consumers have made a new complaint to the TIO 

(e) key enquiries which are outside of TIO’s jurisdiction 

(f) identified and investigated systemic issues. 

The TIO should publish these complaints statistics in its annual report and aim to publish them on a 
quarterly basis on its website alongside the issues it currently reports upon. 
 

Implementation  

The TIO should revise its process for reporting on complaints statistics to include the proposed 
metrics after consultation with relevant stakeholders and in line with information it is able to 
generate out of its new complaint-handling system309

Likely impact/cost  

. 

The TIO will face one-off costs to establish new metrics and refine existing data capture systems 
(including staff training). However, this will create significant benefit for consumers, industry and 
regulators in terms of evaluating the performance of the telecommunications industry. 

Consistency and transparency in policies and procedures 

The TIO’s most recent customer satisfaction survey results found that 93 per cent of complainants 
were satisfied with the TIO’s handling of their complaints, compared with 50 per cent of members310

                                                           
309 The TIO has advised that it is currently implementing a more sophisticated system for tracking complaints handling. 

. 
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This is in line with submissions from consumer groups which indicated they were generally satisfied 
that the TIO practices are fair and reasonable. However, some industry providers were concerned 
about inconsistency and lack of transparency in the way that the TIO handled complaints.  

Broadly speaking, consumer groups did not have strong concerns as to how the TIO handled disputes 
or developed processes for handling disputes although some raised concerns as to the length of time 
it took to deal with escalated disputes and questioned whether the TIO should act as a champion for 
individual complainants311. In contrast, industry submissions suggest that the TIO’s processes often 
favour the complainant rather than industry312

· classifying initial enquiries by consumers and small businesses as ‘complaints’ without 
ascertaining the veracity of the issue or whether the complainant is a small business

 and indicated a number of areas in which the TIO’s 
development and application of its complaint-handling procedures were unfair for industry. These 
include: 

313

· lack of appropriate procedural impediments to complaint escalation

  
314

· lack of due rigour and transparency about TIO decision-making, which means that there is limited 
information as to what is a ‘legitimate’ complaint and so providers settle disputes that should be 
dismissed by the TIO, as well as failure of current review mechanisms

  

315

· inconsistent interpretation of TIO constitution and policy procedures (especially in relation to 
jurisdiction), often due to inadequate training of investigation officers

 

316

· lack of transparency and consultation on position statements by the TIO which provide 
interpretation of statutory and regulatory instruments

 

317

There were also conflicting views among the submissions from industry about the way the TIO deals 
with complaints. MyNetphone suggested that the TIO processes are highly legalistic,

. 

318 while Telstra 
was concerned that under the DIST benchmarks the TIO is only required to have regard to the law—
which leads to uncertainty and lack of precedents in TIO decision-making319

There is a fine balance for the TIO regarding the extent to which it should have the discretion, as an 
independent ombudsman, to develop and implement procedures for complaint handling that aim to 

.  

                                                                                                                                                                                     
310 TIO submission, pages 16 and 17. 
311 For example, the FCRC submission encouraged the TIO to play a more activist role to intervene in a dispute to promote 
timely resolution (page 5). 
312 MyNetPhone submission. 
313 Communications Alliance submission, page 13; Primus Telecom, page 7. 
314 Vodafone submission, page 9; Telstra submission, page 20.  
315 Primus submission, page 7;Telstra submission, page 16.  
316 Primus submission, page 8; Telstra submission, page 17. 
317 Primus submission, page 8; Telstra submission, page 14. 
318 MyNetFone submission, page 2. 
319 Telstra submission, page 13. 
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resolve concerns in a timely manner for consumers but in a way which is fair to both the complainant 
and industry. For example, when accepting a complaint at level 1 the TIO makes a quick decision as 
to whether an issue is an enquiry or complaint based on indications from the end user that a 
complaint was made previously to the service provider. This is aimed at keeping costs to service 
providers low and allowing efficient referral of complaints back to service providers, rather than 
spending time to check the veracity of the complaint. A more thorough investigation is undertaken as 
the complaint is escalated and is in line with the TIO role as a conciliator rather than an arbitrator. 
Similarly, the TIO is unlikely to spend significant time and effort outlining its decisions at levels 1 and 
2 of the complaint process as the aim is to enable parties to reach settlement rather than to arbitrate 
an outcome. As a result, it appears that the TIO’s current complaint-handling procedures strike the 
right balance in terms of ensuring appropriate procedural fairness is awarded to parties as the 
complaint is escalated. 

To address concerns about consistency in its investigation process and decision-making, the TIO 
publishes its complaint-handling procedures alongside a large number of position statements to 
assist industry and consumers to understand its approach to investigating and resolving particular 
types of complaints 320

These procedural documents are used by TIO staff and also by industry and consumers to determine 
how the TIO is likely to respond to an issue. As such, the complaint-handling procedures and position 
statement documents have taken on a quasi-regulatory nature and parties may use the documents 
to decide amongst themselves the likely response from the TIO. Currently, these documents are 
developed internally by the TIO and there is no formal process to consult with stakeholders on their 
development. 

, For example, the complaint-handling procedures set out detailed 
requirements for classifying and escalating complaints, around evidence and decision-making and 
review of TIO decisions with position statements specifically outlining how the TIO deals with a wide 
range of complaints—such as excess usage charges, customer service and repair delays.  

Telstra and Primus Telecom submitted that as the documents, in particular the position statements, 
provide interpretation of statutory and regulatory instruments, there should be a more transparent 
process for consulting on the documents and, where appropriate, review of the documents by 
regulators321. Telstra also raises concerns that the TIO is inconsistent in its application of the position 
statements in that the TIO is at liberty to change its position or not follow the view held in the 
positions statement and this leads to unpredictability in the outcomes delivered by the TIO322

As an EDR body the TIO is not bound by strict rules of evidence, legal procedures or the use of legal 
terminology. However, it is important that TIO procedures are consistent and transparent in the 
approach to resolving disputes, so that the outcomes of the disputes are fair for all parties. For 

. 

                                                           
320 TIO Position Statements, www.tio.com.au/about-us/position-statements  
321 Telstra submission, pages 14 and 15; Primus Telecom submission, page 8. 
322 Telstra submission, pages 14 and 15. 

http://www.tio.com.au/about-us/position-statements�
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accountability purposes, the TIO should ensure it adheres to its public policies and procedures for 
handling disputes. However, this should be balanced with the TIO’s role as an independent body 
which is able to provide views on how it will handle and deal with disputes without unnecessary 
interference from regulators and its members. 

To instil greater confidence in its policies and procedures the TIO should consult with the community 
to a greater degree when developing its policy and procedure documents. While this may reduce the 
flexibility of the TIO in having complete control over these documents, it would reassure both 
industry and consumer groups, raise awareness and improve compliance and implementation. 
Where appropriate, the TIO should also consult with the appropriate regulators on position 
statements and documents which will outline how it will deal with more complex or contentious 
matters. Such consultation should be proportional to the issue dealt with in the policy or procedure 
document in terms of who is consulted and the time taken for consultation. The TIO should also put 
in place processes to ensure that the application of its policies and procedures, including 
interpretation of its own constitution, are consistent and transparent. This could be done by regular 
audits of outcomes from its escalated complaints, ensuring that its investigation officers are 
appropriately trained323

Such processes will alleviate industry concerns about possible inconsistencies in the way that the TIO 
handles different complaints but will ensure that the TIO retains appropriate independence in terms 
of developing policies and procedures which it deems are fair and reasonable. 

 and continuing to publish case studies about settled disputes.  

 

Recommendation 6: Public accountability and reporting 

Part 2: Fair and reasonable policies and procedures 

To create greater consistency and transparency around the development and application of its 
policies and procedures, the TIO should:  

(a) undertake, where appropriate, consultation with industry, consumers and regulators when 
developing and amending its complaint-handling procedures and position statements  

(b) establish processes which allow it to compare outcomes from its handling of escalated 
complaints.  

 

                                                           
323 See further recommendation 7 below. 
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Implementation 

The TIO should set up appropriate processes to consult, as needed, with industry and consumers and 
regulators on policy and procedure documents and to monitor compliance with these documents by 
its investigation officers.  

Likely impact/cost  

The TIO has already commenced undertaking greater consultation with its members and consumer 
groups on its revised position statements. Therefore, developing clear standards on when it will 
undertake such consultation will have minimal cost for the TIO. Similarly, any processes to ensure 
consistency and transparency around the TIO’s complaint handling should be developed to maximise 
the confidence of industry in the TIO practices and allow for the identification of problem areas, but 
should not have significant cost implications for the TIO. 

Efficiency 

The TIO reports that it is the busiest industry ombudsman scheme in Australia, responding to 
between 5000 and 6000 calls each week324 and dealing with significant and continuous rises in 
complaints in the last five years325

Given the increase in complaints has coincided with an increase in staff available to deal with the 
complaints, it is important to assess whether, in line with the DIST benchmarks, the TIO has 
appropriate processes for dealing with individual complaints and for tracking and monitoring its 
performance to ensure it remains efficient

. In response to the increase in complaints, the TIO staffing level 
has increased threefold from 75 staff in 2005–06 to 230 staff in 2009–10. This has, in part, occurred 
due to the TIO funding model. 

326

It is important to consider the appropriateness of the TIO processes for accepting complaints, the 
time frames it sets for complaint handling, compliance with these time frames and the extent to 
which it assesses its performance against clear targets and feedback from parties. While it appears 
that the TIO has generally managed to deal with the significant rise in complaints and both 
complainants and members were satisfied with resolution outcomes, there are gaps in the TIO 
processes in terms of reducing complaint fatigue and in how it measures its performance. A key issue 

. To maintain both consumer and industry confidence in 
the scheme and ensure it provides value for money, the TIO must balance timely resolution of 
complaints alongside the volume, complexity and technical nature of complaints—noting that a one-
size-fits-all approach does not necessarily provide the fairest outcome for all parties. 

                                                           
324 TIO 2010 Annual Report, page 14. 
325 Despite a decrease of 4.6% in new complaints in 2009–10, this was preceded by a 54% increase in 2009 and a 31% 
increase in new complaints between the last quarter of 2010 and the first quarter of 2011. 
326 DIST benchmark 5—Efficient—requires the scheme to operate efficiently by keeping track of complaints, ensuring 
complaints are managed by the appropriate process or forum, and regularly reviews its performance. 
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arising from submissions to the department is the lack of transparency around the TIO performance 
measures and time frames for resolving complaints, and therefore the inability to measure the 
efficiency of the TIO services. This report looks at ways the TIO can improve the timeliness of dealing 
with complaints and the transparency of its performance measures to better instil confidence in 
consumers and members. 

Public accountability and reporting (cont). 

Appropriate processes  

The DIST benchmarks require that an ombudsman scheme only deals with complaints which have 
been considered but not resolved to customer satisfaction by the relevant member’s IDR 
mechanisms, or where a member has refused or failed within a reasonable time to deal with the 
complaint327

The TIO complaints-handling procedure outlines that it will not classify an issue as a complaint where 
it ‘appears the consumer has not given the Member an opportunity to consider the matter before 
contacting the TIO’

.  

328

The TIO considers that a member has had an opportunity to deal with a matter when the consumer 
has tried to call the member’s customer service line and the number was engaged or the consumer 
was kept on hold for an unreasonable period of time, or the consumer has contacted the member 
but not received a response in a reasonable period of time, or the consumer contacted an agent of 
the member. In these circumstances the matter will be classed as a new complaint by the TIO and a 
determination will be made about how the TIO will deal with the complaint. The TIO’s process for 
delineating between complaints and enquires is in line with the DIST benchmarks. 

. Instead, the matter will be classed as an enquiry and the consumer will be 
directed back to the provider’s general customer service line to allow the provider to deal with it 
through its IDR processes.  

Most new complaints will be treated as level 1 complaints and the TIO will refer the issues directly 
back to a senior complaints handler in the relevant service provider’s IDR mechanism and require the 
provider to resolve the issue in 10 working days. The TIO does not require the member to report back 
on whether the matter is resolved, nor does it follow up with the member on whether it complies 
with the 10-day deadline. Instead, it relies on the consumer to come back to the TIO if the matter 
remains unresolved with the provider. This is why consumer groups such as ACCAN and Footscray 
Community Legal Centre329

                                                           
327 DIST benchmarks, clause 5.1. 

 question the extent to which 90 per cent of complaints are actually 
resolved at level 1, or whether consumers just fail to come back to the TIO. 

328 DIST benchmarks, clause 2.2, Classification and Escalation, www.tio.com.au/about-us/policies-and-
procedures/classification-and-escalation  
329 Footscray Community Legal Centre Submission, page 3. 

http://www.tio.com.au/about-us/policies-and-procedures/classification-and-escalation�
http://www.tio.com.au/about-us/policies-and-procedures/classification-and-escalation�
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The issue for both consumer representatives and industry is whether the level 1 referral process is 
appropriate and efficient and deals fairly with consumer complaints. Consumer groups consider that 
by the time the consumer has made a complaint to the TIO and it is classified at level 1 it is a 
legitimate complaint and the TIO should not refer the matter back to the service provider. However, 
industry groups are concerned that this does not provide a reasonable opportunity for a member to 
deal with the issue (based on the overwhelming numbers of complaints ‘resolved’ are level 1) and 
the TIO is incorrectly classifying issues as complaints. 

ACCAN asserts that only a very small percentage of customers dissatisfied with the outcome of their 
complaints with service providers took their concerns to the TIO330, as consumers become fatigued331 
from the ‘merry-go-round’ IDR process of service providers. The TIO research paper Resilient 
Consumers332 supports this assertion, finding that prior to contacting the TIO approximately 45 per 
cent of participants discuss matters with their providers five or more times, and 43 per cent waited 
at least a month to escalate their complaints to the TIO. Consumers groups are therefore concerned 
that not only are service providers failing in their IDR processes but that consumer complaints are 
not appropriately elevated to the TIO333 and in some cases should not be referred back to the service 
provider at level 1.334

As mentioned earlier

 

335, Telstra submits that the TIO is accepting ‘new complaints’ without adequate 
investigation by the TIO about the extent to which the consumer has made a reasonable attempt to 
deal with the issue. Similarly, the Communications Alliance asserts that the TIO accepts matters at 
face value as ‘complaints’ and the further examination is warranted to establish whether a matter 
should be processed and reported as a level 1 complaint336

While both industry and consumer groups agree that there should be a more objective and 
transparent process for both the escalation to the TIO, and referral back to providers, there are 
different views about when and how this should happen. 

.  

Telstra has suggested that the TIO should either request its unique complaints reference number 
before registering a complaint as level 1, or should rename level 1 complaints as a ‘referral’ to 
acknowledge that a service provider is given a reasonable opportunity and time frame to resolve the 

                                                           
330 ACCAN submission, page 21—One in three customers surveyed expressed dissatisfaction with the complaint outcome 
but only 7% took their complaints to the TIO. 
331 Redfern Legal Centre submission, page 5. 
332 August 2011, www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-Consumers-Report-Aug-2011.pdf  
333 ACMA’s commissioned research, Community research into telecommunications customer service experiences and 
associated behaviours, found that only 1% of survey participants were actively referred to external dispute resolution (page 
73), see www.acma.gov.au/webwr/_assets/main/lib310013/telco_customer_svce_report-roy_morgan.pdf  
334 Financial and Consumer Rights Council submission; Footscray Legal Centre submission; Redfern Legal Centre submission. 
335 See page 31 of this report for further discussion; and refer to Telstra submission, page 6. 
336 Communications Alliance submission, page 7. 

http://www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-Consumers-Report-Aug-2011.pdf�
http://www.acma.gov.au/webwr/_assets/main/lib310013/telco_customer_svce_report-roy_morgan.pdf�
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issue before it becomes a complaint337. Telstra submits338 that this process would be less onerous 
than requiring providers to issue a ‘deadlock’ letter339 or setting out a time frame for when a 
consumer can complain to the TIO after an initial complaint to a service provider340

Consumer advocates also propose a threshold for level 1 complaints for when the TIO should not 
refer complaints back to the service provider

.  

341. For example, referral should only occur where the 
consumer has made no effort to contact a supplier342 or the consumer has only contacted the 
provider and tried to resolve the matter on one343 or two occasions344. John Woods recommends in 
his paper that the TIO should deal directly with consumer complaints at level 1 where the 
complainant has tried on at least two occasions to resolve the issue with a provider. Additionally, 
ACCAN suggest that where the TIO does refer a matter back to a provider it should not consider the 
matter resolved unless the TIO confirms this with the provider. FCLC suggests that the TIO should 
follow up on all level 1 complaints to determine whether they are resolved345

The TIO’s Classification and Escalation procedure

. 

346 does outline that in ‘some circumstances’ a 
consumer’s new complaint can be classified at level 2, and therefore not referred back to the 
provider. Clause 4.1.1 of this policy outlines when complaints may be escalated beyond level 1, 
including where the consumer has made several attempts to resolve an issue with a member, 
referral to the member will not result in resolution or the matter is urgent or complex. Such 
classification is at the subjective discretion of the TIO officer and it does not appear that such 
escalation happens regularly347. Vodafone criticises the discretionary nature of this power and lack of 
procedural impediments which it considers results in more complaints being escalated than is 
necessary348

There is currently significant discretion for both the service provider and the TIO about when they 
will escalate matters beyond the IDR and allow for conciliation by the TIO. This flexibility is important 
given the wide variety of issues for service providers and the TIO but it has also has led to consumer 

. 

                                                           
337 Telstra submission, page 5.  
338 Telstra submission, page 6. 
339 A letter which indicates a customer and provider is unable to reach a resolution and therefore a consumer can complain 
to an EDR scheme – this approach is supported by the AAPT (page 4 of submission) and UTS submissions (pages 4 - 5of 
submission). 
340 This approach was adopted in the UK, where consumers must wait eight weeks before they can complain to an EDR, is 
not supported in submissions by industry or consumer groups. 
341 ACCAN submission; Redfern legal Centre, page 6. 
342 Financial and Consumer Rights Council submission, page 4. 
343 Redfern Legal Centre submission, page 6. 
344 John TD Wood, Fair Go: Complaint Resolution for Digital Australia, 2011, page 35. 
345 Footscray Community Legal Centre submission , page 5. 
346 See for example;  TIO classification and escalation policy; http://www.tio.com.au/about-us/policies-and-
procedures/classification-and-escalation 
347 No data is provided by the TIO on the extent to which a new complaint may be classified directly at level 2. 
348 Vodafone submission, page 9. 
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confusion and fatigue. This report therefore considers options for allowing greater efficiency in terms 
of service providers more directly referring matters to the TIO and the TIO dealing with new 
complaints more directly.  

(a) Referral of complaints by the service provider to the TIO 

The TIO policy for accepting complaints at level 1 remains appropriate as the consumer must 
demonstrate an attempt at resolution with the provider, and the provider is given an opportunity to 
resolve the matter following referral to the TIO. A reclassification of new complaints at level 1 to 
‘referrals’ (as suggested by Telstra) is not necessary as this would provide less incentive for providers 
to improve IDR and would simply be a renaming of the current process. 

There is an opportunity to improve the direct referral of consumers to the TIO by providers when 
consumers have expressed dissatisfaction with the time frames or outcomes for resolution of a 
dispute349. The current TCP code provisions are subjective and provide significant discretion to 
providers about when they should refer complaints to the TIO and this can result in only a small 
number of consumers understanding when they can complain to the TIO350

Circumstances in which direct escalation within the service provider’s own IDR mechanism or where 
direct referral to the TIO may be appropriate include where: 

. The TIO is in a position 
to provide guidance to its members about the circumstances in which it should escalate a complaint 
internally and directly refer consumers to the TIO for conciliation. With the latter circumstance the 
provider would be expected to notify the TIO of the referral so that the complaint is appropriately 
escalated beyond level 1 and therefore avoid the TIO referral process. 

· The provider is closing a complaint and the consumer indicates that the resolution is 
unacceptable. 

· The matter is complex and has taken or is estimated to take an unreasonable time to resolve and 
would benefit from third party conciliation.  

· The matter involves a retail/wholesale issue which may prolong resolution and require 
mediation. 

· The consumer is identified by the provider as particularly vulnerable and it is incapable of 
resolving the issue without third-party intervention. For example, submissions from community 
legal centres have raised many examples where consumers were unable to negotiate a service 
provider’s IDR mechanism on their own and therefore have little prospect of understanding how 
to complain to the TIO. This includes consumers who are newly-arrived, non-English-speaking 
refugees351, people with intellectually disabilities who are subject to legal guardianships352

                                                           
349 Clause 9.4 ‘Escalating complaints’, TCP code. 

 or 

350 ACMA RTC inquiry report, page 120; Redfern Legal Centre submission, pages 3 and 7. 
351Financial and Consumer Rights Council submission submission, page 3; Footscray Community Legal Centre submission, 
page 4. 



Page 90 of 116 

 

those who are subject to two or more vulnerabilities, such as being elderly and culturally and 
linguistically diverse (CALD), or an Indigenous person with mental health problems.353

These circumstances need balancing against the nature of the complaint and involve consideration as 
to whether the complaint is vexatious, or where the resolution offered by the provider is reasonable. 
The TIO position statement on disadvantaged and vulnerable persons provides an example of how 
the TIO balances when and how it will classify consumers in this way. A similar approach should be 
taken to direct how and when members should escalate complaints both internally and to the TIO. 

  

(b) Non-referral of new complaints  

Service providers should get a reasonable opportunity to resolve matters internally before escalation 
to the TIO, but equally consumers should not be required to continue to pursue IDR without prospect 
of resolution. The fact that 90 per cent of issues are potentially resolved once referred back to 
providers indicates that IDR may work once complaints are escalated internally by a provider and 
that the TIO should not be responsible for trying to mediate these cases. 

As a majority of issues are potentially resolved at level 1, it would be inappropriate to establish an 
arbitrary threshold for when the TIO should not refer matters back to the member (such as the 
number of times the person has complained to the provider). For example, the TIO research paper 
reports that 193 of the 200 complaints in which the consumer reported six or more dealings with a 
service provider appeared resolved once the consumer was referred back to the provider354

However, as identified in the ACMA, ACCAN and TIO customer surveys, there are circumstances in 
which the TIO should make clear to industry and consumers that it will not refer matters back to 
providers. These should include circumstances where referral back to the provider will not assist in 
efficient resolution.  

. A 
threshold based only on the number of times the end user has complained to the provider could 
place unreasonable costs both on the TIO and service provider and provide little additional benefit to 
the consumer. 

Examples of when referral would be inappropriate include: 

· The consumer has demonstrated a significant incapacity or vulnerability, which an inability to 
undertake the necessary negotiation with the provider (in line with the discussion above). While 
the FCLC suggested that the TIO should attempt to investigate and resolve complaints of CALD 

                                                                                                                                                                                     
352 Financial and Consumer Rights Council submission submission, page 4. 
353 Redfern Legal Centre submission, pages 3–4. 
354 TIO Resilient Consumer Report, page 10, August 2011, www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-
Consumers-Report-Aug-2011.pdf  

http://www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-Consumers-Report-Aug-2011.pdf�
http://www.tio.com.au/__data/assets/pdf_file/0020/9434/Resilient-Consumers-Report-Aug-2011.pdf�
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customers immediately without referring the matter to the service provider355

· A complex or urgent complaint that is incapable of resolution upon referral, including clear 
examples of when a matter will be deemed complex or urgent. 

, this would not be 
a sufficiently high threshold to warrant direct TIO involvement at level 1.  

· The provider has offered a resolution which is not acceptable to the consumer. The TIO research 
paper found that where a proposed outcome is not acceptable to both parties an independent 
assessment is generally required, as the number of cases (which were higher than the survey 
average) were elevated to level 2 for investigation.356

The TIO should further consider the findings from its Resilient Consumers research to determine 
other appropriate categories which would allow more efficient resolution of complaints without 
referral back to the service provider. These categories must specifically target those instances where 
the TIO’s role of an active facilitator would lead to fairer and more effective outcomes for 
consumers, including reducing complaint fatigue, and where referral back to the provider is likely to 
prove ineffective.  

  

In undertaking future research about consumer experiences with service provider IDR mechanisms, it 
would also be helpful for the TIO to analyse the extent to which matters referred back to the 
provider at level 1 are actually resolved. This would assist in determining the appropriateness of 
referring matters back to service providers and assessing the efficiency of the referral process. This 
approach would be preferable to the TIO tracking the outcome of all level 1 complaints, with a 
significant cost impact on the TIO. Further targeted research would assist in determining the extent 
to which end users are not escalating their complaints to the TIO after a level 1 referral357

                                                           
355 Footscray Community Legal Centre submission, page 5. 

. 

356 Ibid. 
357 See appendix for recommendation that TIO implement this research. 
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Recommendation 6: Public accountability and reporting 

Part 3: Escalation of complaints  

To establish greater efficiency in the resolution of complaints the TIO should:  

(a) Clarify the thresholds for when it should not refer new complaints back to the member and it 
should oversee resolution. These thresholds should be based on when referral is unlikely to 
result in an effective outcome—including when the consumer has a significant incapacity or 
vulnerability, the complaint is urgent or complex, or the member has previously offered an 
unacceptable resolution to the consumer. 

(b) Provide guidance to its members about when it is appropriate to escalate matters within their 
internal IDR mechanisms and when matters should be directly referred to the TIO. 

 

Implementation  

The TIO is expected to implement this recommendation through guidance documents and changes to 
its escalation and complaints policy. The TIO should work with industry and consumer groups to 
develop guidance for its members to clarify when complaints should be escalated both internally and 
directly to the TIO to create more efficient handling of complaints. This could build on the TIO’s 
‘Complaint handling guide’ for members, which sets out best practice approaches for IDR 
mechanisms. 

Likely impact/cost 

There are likely costs to the TIO in terms of developing and consulting on guidance documents. There 
is also the possibility of a small increase in level 1 complaints. It is likely that the TIO would need to 
increase fees for actions which are directly referred to it or where it considers matters should not be 
referred to the provider. However, this will be offset by greater incentive for providers to improve 
IDR processes.  

The TIO would not be expected to escalate such matters to level 2 but the TIO should make contact 
with the provider (rather than consumer contacting the provider) to seek a response from the 
member and facilitate resolution, including ensuring agreed action is undertaken.  
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Timeliness of complaint outcomes and measuring performance 

(a) TIO’s complaint timeframes and tracking mechanisms  

The DIST benchmarks require that a scheme has ‘reasonable time limits for each of its processes to 
facilitate speedy resolution without compromising quality decision-making, and ensuring compliance 
with those time limits as far as possible’358. In its complaint-handling procedures, the TIO has 
established time frames for TIO members to respond and resolve complaints at each stage of its 
escalated complaint-handling process. For example, the TIO requires members to respond within 10 
days at level 1, 15 days at level 2, 20 days at level 3 and (depending on the complexity) between 20 
and 28 days for level 4 disputes359. The TIO also submitted that it is introducing a new conciliation 
process to reduce time frames at level 2360

The TIO time frames on members appear reasonable, as it imposes similar time frames as other 
ombudsman services. For example, the FOS requires a member to respond to the complainant within 
21 days from when the complaint is made and then, depending on the response, will work to resolve 
the complaint rather than put the complaint through conciliation, negotiation or decision

. 

361

The difficultly with this approach is that the TIO does not set out similarly transparent time frames 
for either complainants

. The 
EWOV expects straightforward stage 1 complaints to be resolved within 14 days, with stage 2 
complaints due for response by members within 14 days, stage 3 within 14 days and if a conciliated 
outcome cannot be reached in 60 days the case will be more actively investigated. 

362 or the scheme itself. Also as outlined above, the TIO does not publicly 
report on the average time it takes to resolve complaints at the different levels and therefore the 
extent to which it enforces current time frames on members or whether it resolves matters in a 
timely way is unclear363

Some submissions

. This information should be publicly reported in the future to assist in 
assessing the TIO and industry complaint-handling performance (see recommendation 6 above).  

364

                                                           
358 DIST benchmarks, clauses 5.5 and 5.6. 

 observed that the TIO takes an unnecessarily lengthy approach to resolving 
complaints, especially escalated or complex complaints, and does not sufficiently enforce dispute 
resolution time frames on industry or consumers. Submissions observed that the TIO can take 

359 See for example; www.tio.com.au/about-us/policies-and-procedures/classification-and-escalation  
360 TIO submission, page 16. 
361 Financial Ombudsman Service’s Dispute Handling Process; 
http://fos.org.au/centric/home_page/resolving_disputes/our_dispute_handling_process.jsp  
362 While the TIO Complaints Handling Process outline the time frames in which the complainant must respond to a 
preliminary view or binding determination, it does not set out other requirements for provision of information.  
363 It is understood that the TIO does have performance measures on expected complaints resolution which it internally 
reports upon (this is discussed below). 
364 Communications Alliance submission, page 9; Primus Telecom submission, page 8; Telstra submission, page 16; COSBOA 
submission, page 8; FCAQ submission, page 4; Financial and Consumer Rights Council  submission, page 5. 

http://www.tio.com.au/about-us/policies-and-procedures/classification-and-escalation�
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between six and 12 months to resolve disputes when escalated beyond level 1 without clear time 
frames within which the TIO will resolve the dispute. 

However, most submissions were reluctant to endorse imposing shorter, stricter time frames for 
resolving disputes. A key concern around imposing shorter time frames was that these would risk 
putting greater emphasis on resolution at the expense of adequate investigations365. The TIO 
submitted that shorter or binding time frames would threaten both the quality and fairness of 
dispute outcomes, especially for the cases which involve complex issues or require detailed analysis 
of conflicting evidence from the parties366. The TIO customer satisfaction survey has also found that 
keeping to reasonable time frames for investigation is not the most significant driver of customer 
satisfaction, with customers more concerned about being kept appraised of the progress of their 
complaints and the process for complaint handling367

Rather than stipulating strict time frames in which the TIO should resolve complaints, it is important 
for the TIO to monitor and track the progress of complaints and ensure it has processes to encourage 
compliance with its timelines and ensure any delays are kept to a minimum. The TIO is currently 
implementing a new complaints-handling IT system which will give it greater flexibility in tracking its 
complaint handling. Since the beginning of 2010 the TIO has also trialled a number of changes to its 
complaints resolution process with the aim of reforming the facilitated resolution processes 
following level 1 referrals and reducing ‘complaint fatigue’ and the formality of the process. This 
includes automatic email referrals to providers at level 1, enhanced conciliation at levels 2 and 3, 
fast-tracking simple level 3 and 4 complaints to a determination (without issuing a preliminary view) 
and a dedicated ISP-related complaints investigation team

. 

368

The TIO is therefore actively taking steps to ensure it is able to track and, where necessary, refine its 
processes to facilitate efficient dispute resolution, particularly where the TIO becomes more directly 
involved in complaints beyond level 1. While it is difficult to determine the length of time the TIO is 
currently taking to resolve complaints and therefore the extent of its efficiency, the steps it is taking 
to improve its processes are reasonable and will facilitate better complaint resolution in the long 
term. Rather than focusing on specific complaint resolution time frames, the TIO is encouraged to 
continue to use its new complaint-handling IT system to analyse its processes and aim to improve 
them through mechanisms such as the trials it has conducted over the 18 months. 

. These trials are based on a 2008 review 
of TIO processes and the TIO is expected to report on the outcomes from these trials in the second 
half of 2011. 

                                                           
365 EWOV submission, page 8. 
366 TIO submission, page 28. 
367 TIO submission, page 27. 
368 TIO 2010 Annual report, page 40.  
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(b) Performance monitoring 

To measure the effectiveness and efficiency of its complaint-handling processes and the proposed 
revised procedures the TIO needs to set out objective targets against which it can assess its 
performance369, seek feedback on its performance370 and report on its performance371. The TIO itself 
acknowledged public reporting of its expected resolution time frames and the number of complaints 
resolved in that time would allow greater consideration of both efficiency of its processes and 
sufficiency of its resources372

The TIO measures its complaint-resolution processes against key performance indicators (KPIs)

.  

373 and 
undertakes regular customer and member satisfaction surveys.374

However, the TIO does not publish its KPIs or its analysis of its own compliance with them, nor does it 
publish results from its satisfaction surveys with any regularity. This information is also not generally 
reported to regulators or government.  

 The TIO scheme currently reports 
against its KPIs to its board, which is able to flag concerns with the Ombudsman that internal 
improvement is required for KPIs that are not being met. 

 
TIO complaints as presented in the annual report. These make no reference to the TIO KPIs.  

(Source: TIO 2010 Annual Report, page 2.) 

It is therefore very difficult to measure the TIO complaint-handling performance over time, or to 
assess whether the KPIs are sufficient or the degree to which satisfaction with the TIO processes has 
improved as revised procedures are put in place375

                                                           
369 DIST benchmark 5.9. 

. This also means that it is difficult to assess where 

370 DIST benchmark 5.12. 
371 DIST benchmark 5.13. 
372 TIO submission, page 28. 
373 TIO submission, page 27. 
374 TIO submission pages 16–17. 
375 For example, FCAQ noted that current TIO reports do not indicate how the TIO is performing internally.  
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the TIO may fail to recognise efficiencies in its processes as its mechanisms for reviewing its own 
performance are unclear. As a result, this reduces confidence in the TIO’s ability to monitor and 
improve its processes. 

Telstra and Communications Alliance recommended that in the same way the TIO requires its 
members to comply with complaint-handling time frames the TIO should hold itself accountable to 
published time frames and should publicly report against its KPIs. Vodafone submitted that public 
reporting by the TIO against its KPIs would give it greater incentives to be more efficient in its 
processes and procedures376

Also, while some smaller service providers

.  

377 and COSBOA378 indicated that there were no 
appropriate channels to provide feedback to the TIO about its performance, it appears that most 
stakeholders do not consider the TIO requires additional member or consumer feedback 
mechanisms. Instead, it was suggested that the TIO should facilitate and make more effective use of 
its existing mechanisms—such as its customer satisfaction surveys, member communications and 
review processes379

To assist in future evaluations of whether TIO remains efficient the TIO should report annually 
against KPIs for timeliness and quality of dispute resolution alongside results to its quarterly member 
and consumer satisfaction surveys. 

.  

Reporting against KPIs or satisfaction surveys alone will not necessarily reflect the efficiency of 
scheme380. However, public reporting381

                                                           
376 Vodafone submission, page 11. 

 of these measures ensures that the scheme remains 
accountable and provides greater confidence in the scheme’s performance. Public reporting ensures 
that in addition to oversight by the TIO board, industry and consumer groups as well as regulators 
and the government can draw upon this information to ensure that the TIO complaint-handling 
measures remain relevant and the TIO is operating efficiently.  

377 For example, MyNetPhone. 
378 COSBOA submission, page 9. 
379 Telstra submission, page 8; Primus Telecom submission, pages 10–11; My Netphone submission, page 6.  
380 EWOV submission, page 9. 
381 Noting that some stakeholders have suggested that reporting to the TIO board or the ACMA would be sufficient. 
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Recommendation 6: Public accountability and reporting 

Part 4: Publication of information about the TIO’s performance 

To improve confidence in the TIO’s complaint-handling procedures, the TIO should regularly publish 
information about the performance of its dispute resolution services including compliance with its 
key performance indicators and outcomes from member/customer satisfaction surveys. 
 

Implementation  

The TIO should implement a reporting regime to publish information about its performance. This 
should include results from its consumer and member satisfaction surveys and against KPIs which are 
developed in consultation with its board. The TIO conducts its surveys on a quarterly basis and 
should publish the outcomes as soon as reasonable and should report on KPIs on an annual basis in 
its annual report. 

Likely impact/cost  

As the TIO already undertakes periodic satisfaction surveys and internal reporting against KPIs this 
proposal could be implemented in a way which is not overly burdensome. The TIO is also 
implementing a new complaints-handling IT system, which will allow it to compile information in a 
way that is more accessible and easier to report upon. 

Accessibility 

For an ombudsman scheme to succeed, consumers must know of the scheme’s existence and the 
assistance it can provide and be able to understand how to access and use the scheme’s services for 
their benefit. However, this report considers the TIO’s compliance with this benchmark last as the 
TIO is generally compliant and accessibility is a key strategic priority for the scheme.  

In its 2010 annual report the TIO stated that it is focusing on ensuring that the scheme is accessible 
to as many consumers as possible, particularly those which are disadvantaged or in vulnerable 
situations, and to raise awareness of the TIO among specific communities such as those in rural and 
regional areas, Indigenous communities, CALD communities, young consumers and the elderly382

While it is difficult to assess the effectiveness of the programs the TIO has put in place over the past 
two years (as the outcomes are yet to be realised), based on submissions to the department this 
report considers: 

.  

                                                           
382 TIO 2010 Annual Report, page 23. 
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·  the extent to which both the TIO and industry are raising awareness of the TIO and where 
improvements could occur 

· the accessibility of the TIO’s complaints-handling mechanisms for individuals and their 
representatives  

· whether the TIO staff are able to effectively deal with the diversity of current complaints to the 
TIO. 

Many of the possible options raised in the review to assist in improving the awareness and 
accessibility of the TIO scheme are operational in nature and will require further assessment of the 
viability and cost effectiveness. Also, the TIO is currently working on improving accessibility issues 
and it may be it has already considered or trialled a number of these options. As a result, a number 
of options are raised for the TIO to consider as part of the appendix 3 to this report rather than as 
direct recommendations.  

Awareness and training 

Awareness 

Awareness of the TIO is critical to its success as a dispute-resolution body. Recent research found 
that there was a reasonable level of prompted awareness about the TIO with 70 per cent of 
respondents indicating they had heard of it, with 59 per cent of those respondents having lodged 
complaints with the TIO in the past383. The TIO submitted that awareness of the scheme by 
consumers is on par, if not better, than other ombudsman schemes such as the FOS and the 
EWOV384

When compared with previous survey results, there has been a gradual improvement in consumer 
awareness of the TIO. For example, awareness has risen by 4 per cent since 2008

.  

385 and 1 per cent 
since 2010386. This appears an overall improvement on previous years in which surveys 
commissioned by the TIO found consistent levels of awareness. The problem is that there still 
appears to be a not-insubstantial group of consumers with no awareness of the TIO, and it is 
questionable about the extent to which the TIO is meeting the DIST benchmarks to ‘ensure that all 
customers of the relevant industry are aware of its existence’387

                                                           
383 ACMA, Community research into telecommunications customer service experiences and associated behaviours, June 
2011, page 76, 

. 

www.acma.gov.au/webwr/_assets/main/lib310013/telco_customer_svce_report-roy_morgan.pdf 
384 TIO submission, page 12. 
385 Research conducted by the TIO in 2008 found that total awareness (including prompted awareness) was around 66% 
among individual consumers and around 82% among business consumers (TIO submission, page 12). 
386 Research commissioned by ACCAN found that 29% of respondents had not heard of the TIO in November 2010, 
http://accan.org.au/files/News%20items/Galaxy%20Research%20Fact%20Sheet.pdf . 
387 DIST benchmarks clause 1.1. 

http://www.acma.gov.au/webwr/_assets/main/lib310013/telco_customer_svce_report-roy_morgan.pdf�
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Another concern is that even where consumers are aware of the TIO’s existence they may not 
understand its purpose or how it works and therefore may not seek further resolution when they are 
dissatisfied with the outcome of complaints lodged with their providers. Qualitative research 
commissioned by the ACMA found a general lack of awareness of the role of the TIO. For example, 
respondents typically thought that the TIO would only have a role in particularly serious issues:  

They’re important [the issues], but I don’t think they’re ombudsman important I guess.388

Other interviews by the ACMA also found that while consumers know of the existence of the TIO 
they did not understand what it did or its role in helping consumers to resolve complaints with 
providers

  

389

The DIST benchmarks recognise that both the TIO and its members play roles in creating awareness 
about the TIO and its purpose and this report therefore considers what action each group can take to 
improve awareness.  

. It is likely that this misunderstanding is further amplified for vulnerable or 
disadvantaged consumers. 

On balance, and given the evidence in the ACMA’s survey, it would appear that there would be 
benefit in both the TIO and industry explaining the TIO’s role in greater depth generally to the 
community and, more specifically, to vulnerable and disadvantaged consumers.  

(a) Awareness raising by the TIO 

The TIO’s submission to the department acknowledged that ‘More can be, and is being done by the 
TIO to raise consumer awareness’390

At present the TIO raises awareness through a number of general and targeted activities. The TIO 
conducts general awareness raising through:  

—acknowledging that since 2009 it has implemented a number 
of strategies to increase awareness especially for vulnerable and disadvantaged groups.  

· the TIO website, which was recently updated to allow greater understanding about the TIO’s 
role, especially for vulnerable and disadvantaged groups 

· TIO Talks—a quarterly information leaflet for consumers with a circulation of about 1000 

· media interviews, including through talkback radio and current affairs programs 

· general publications of flyers and booklets about its role provided at outreach and through third-
party intermediaries (as discussed below). 

The TIO also conducts targeted awareness raising activities including: 

                                                           
388 ACMA, Community research into telecommunications customer service experiences and associated behaviours, June 
2011 www.acma.gov.au/webwr/_assets/main/lib310013/telco_customer_svce_report-roy_morgan.pdf, page 76 
389 ACMA Reconnecting the Customer final inquiry report, page 53. 
390 TIO submission, page 12. 
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Page 100 of 116 

 

·  establishing a specialist Indigenous liaison team within the TIO to develop better relationships 
with Indigenous consumers, including with key Indigenous consumer networks and training staff 
from these networks391

· developing partnerships with intermediary groups that have existing community ties such as 
community legal centres, fair trading and consumer affairs departments, financial counsellors, 
teachers’ groups and Centrelink including: 

 

– by presenting at relevant seminars 

– distributing fact sheets relevant to the different groups 

– participating in roadshows  

· visiting offices of members of parliament.392

Submissions to the department were split on whether the TIO should further enhance these activities 
to raise greater awareness of the TIO. Industry generally considered that the current level of 
awareness of the TIO was adequate and that this was evidenced by the significant number of new 
complaints made to the TIO

 

393. Communications Alliance noted that it was unaware that a lack of 
community awareness of the TIO was impacting on the TIO’s effectiveness394

In contrast, consumer groups suggested that there needed to be greater understanding by the TIO 
about its level of awareness in the community, especially for disadvantaged and vulnerable 
consumers, along with further analysis to determine how successful its current awareness raising 
activities are

. Optus noted the TIO’s 
current work to build awareness and the positive results achieved from this. It suggested that 
‘absolute awareness’ of the TIO was not essential and instead it was more important for end users to 
be advised of the TIO when it was relevant to them—that is, when they have made complaints to 
their providers and these are not resolved satisfactorily (this issue is discussed in the report below). 

395

· the Aboriginal and Torres Strait Islander communities 

. ACCAN pointed to a number of case studies from its members which outlined that 
despite the TIO’s current and commendable efforts to raise awareness that there was a low level of 
awareness about the TIO by:  

· refugee and migrant consumers from non-English speaking backgrounds  

· youth 

· older persons 

                                                           
391 TIO 2010 Annual Report, page 25. 
392 TIO submission, page 13. 
393 Mynetphone submission, page 5; Primus submission, page 5; Telstra submission, Attachment 1 page 3; Vodafone 
submission, page 11. 
394 Communications Alliance submission, page 6. 
395 ACCAN submission, page 18; COSBOA submission, page 6; FCAQ submission, page 3; EWOV submission, page 4; Redfern 
Legal Centre submission, page 4. 
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· regional, rural and remote consumers particularly in Western Australia, the Northern Territory, 
Queensland and Tasmania. 

These levels of awareness appear to correlate with findings arising from the TIO’s 2008 consumer 
awareness survey.  

Despite the TIO’s efforts to raise levels of awareness, there does appear to be gaps in the activities it 
is undertaking and also in its evaluation of the effectiveness of these activities. For example, while 
the TIO actively liaises with third parties such as legal centres and community groups to target end 
users, its use of traditional and social media to target consumers directly could be improved. ACCAN 
proposed that the TIO could increase its awareness by targeting a broader range of media in order to 
reach different community groups396

This review has not considered in detail where the gaps in the TIO’s awareness-raising activities may 
lie as this is a role for the TIO itself. Instead, it is important that the TIO continue to undertake its 
biennial baseline survey of consumer awareness to determine where gaps in awareness exist and 
which activities would fill these gaps. While the TIO consistently undertook awareness surveys every 
two years from 1998 to 2008, it has not conducted a similar survey in recent times. The TIO should 
recommence this practice. 

.  

In the meantime there is also a number of other operational measures which the TIO should consider 
(as listed in the appendix 3 to this report) which could assist with filling gaps in awareness. 

(b) Awareness raising by industry 

The DIST benchmarks highlight the role for members of the TIO in advising customers of the 
scheme’s existence, procedures and scope. The accessibility benchmarks397

(i) a member responds to a customer’s complaint  

 specify that the scheme 
itself should require members to inform their customers about the scheme, and that members 
should make information available to their customers about the scheme when: 

(ii) a customer is not satisfied with the outcome of the member’s IDR process  

(iii) the member refuses to deal with the complaint, or  

(iv) the time period in which the member’s IDR mechanism is expected to produce an outcome 
expires. 

The TIO constitution does not impose any requirements on members about creating awareness of 
the TIO or publicising information about the scheme in line with the DIST benchmarks. The TCP Code, 

                                                           
396 ACCAN submission, recommendation 6. 

397 See DIST benchmarks, clause 1.4 and 1.5 
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which has been developed by industry in accordance with Part 6 of the Telecommunications 
Act(currently in the process of being revised) only requires that the service providers advise their 
customers of another relevant external dispute body (generally the TIO) if a customer indicates 
dissatisfaction with the outcome of a complaint398 or if a customer asks about external options to 
resolve a complaint399

Industry considers that this is an appropriate time at which the customer should be advised of the 
TIO—namely, when the customer has a complaint with a provider which has not been or is not being 
resolved satisfactorily

. 

400

The TIO advises that it is very concerned about the volume of consumers who contact its office and 
say that their providers did not refer them to the TIO. This was an issue in more than 17 000 new 
complaints received by the TIO between July and December 2010

. The difficulty with this approach is that it is highly subjective as to when a 
customer ‘indicates’ dissatisfaction with the outcome of a complaint and therefore when referral 
may occur. Also, service providers have a low incentive under the TCP code to advise their customers 
of the TIO role because there is difficulty in enforcing the code provision. 

401. This was a rise from 6515 
possible breaches of clause 9.4.1(b) of the TCP code (failure to refer the consumer to the TIO after 
dissatisfaction raised by consumer) in 2009–10402

This evidence aligns with the ACMA’s community research, which found that during the-six month 
study period that only 2 per cent of consumers that made complaints to their providers went on to 
complain to the TIO. This rose to 18 per cent in the case of consumers who had already had dealings 
with the complaints-handling department of a service provider

. 

403. Similarly, research commissioned 
by ACCAN found that of those 2.3 million customers dissatisfied with provider responses to their 
complaints, just 7 per cent (or 158 000) took their complaints to the TIO404

There is therefore a need to clarify for members the ways in which the TIO can identify customer 
dissatisfaction with complaint outcomes and also, in line with the DIST benchmarks, identify 
opportunities to advise consumers of the TIO’s existence and role. In considering when and how 
consumers should receive advice about the TIO during dealings with providers, it is essential that 
provider IDR mechanisms are not jeopardised. It is preferable for TIO members to resolve customer 
service issues in the first instance, and any measures implemented to raise awareness of the TIO 
should not encourage consumers to circumvent a TIO member’s IDR process.  

.  

                                                           
398 Telecommunications Consumer Protections Code C628:2007 clause 9.4.1(b). 
399 Telecommunications Consumer Protections Code C628:2007 clause 9.4.2. 
400 See Optus submission, page 8. 
401 TIO submission, page 14. 
402 TIO 2010 Annual Report, page 50.  
403 ACMA, Community research into telecommunications customer service experiences and associated behaviours, June 
2011, www.acma.gov.au/webwr/_assets/main/lib310013/telco_customer_svce_report-roy_morgan.pdf , page 75 
404 ACCAN Galaxy research fact sheet, November 2010; 
http://accan.org.au/files/News%20items/Galaxy%20Research%20Fact%20Sheet.pdf 
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Providing advice about TIO prior to, or at time of complaint 

The requirements in the DIST benchmarks create the expectation that a TIO member would advise a 
consumer about the opportunity to complain to the TIO if the IDR process does not resolve a 
complaint satisfactorily. While this is not currently a requirement in the TCP code or the TIO 
constitution the three major providers—Telstra, Optus and Vodafone—all acknowledge the role of 
the TIO on the complaint-handling pages of their respective websites as an ‘office of last resort’. Even 
though these sites provide limited information about the TIO, it does raise initial awareness of the 
TIO for the consumer and emphasises the first step in the process of aiming to resolve issues with the 
provider in the first instance. 

Given the strong possibility that a consumer may not clearly indicate dissatisfaction to a provider 
about the outcome of a complaint, it would be reasonable for providers to highlight the role of the 
TIO prior to attempting to resolve a complaint. The TIO405 and ACCAN406

· at the commencement of the commercial relationship, either directly writing to the consumer or 
by including information in the contract or other promotional material available to consumers 

 submitted that providers 
should notify customers of the existence of the TIO and its role in the context of the provider’s own 
IDR mechanisms at significant stages in the relationship, including: 

· active notification under defined circumstances, such as when the provider issues a bill reminder, 
suspension or disconnection notice, or seeking to enforce terms of the contract or other debt or 
credit collection activities 

· when initially responding to the customer’s complaint.  

Action undertaken by the major providers demonstrates that advice about the TIO at these points 
need not be lengthy or prominent, but should include a short statement explaining the broad 
jurisdiction of the TIO and outlining how consumers can contact the TIO for further information. 
While this information would predominately be in writing (and on the provider’s website), the 
provision of this information should be adapted to the way in which the consumer communicates 
with the provider.  

Among the final recommendations arising from the ACMA Reconnecting the Customer Inquiry was 
the proposal that industry bodies revise the TCP code to require providers to issue critical 
information summaries about each of their products and services prior to entering contracts with 
consumers. Included in such summaries would be information from the provider on how to access 
external dispute resolution processes such as the TIO407

                                                           
405 TIO submission, page 13. 

. This will cement the requirement that 
providers create awareness about the TIO from the beginning of their relationships with consumers. 
It would therefore also be appropriate for the provider to provide similar information about the TIO 

406 ACCAN submission, page 20. 
407 ACMA report, page 89. 
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at other significant points in the relationship—particularly in instances where consumers are likely to 
dispute an issue such as in debt/credit proceedings, or when suspension or disconnection notices are 
served408

While industry should establish clear thresholds in the TCP code about the significant points at which 
service providers should provide information about the existence and role of the TIO, the TIO itself 
should also set out clear parameters for when it expects its members to notify customers about its 
role. This is aligns with the DIST benchmarks and would also ensure that the TIO ensures compliance 
by its members with these requirements, which could in turn lead to greater enforcement by both 
the TIO and the ACMA (in line with recommendations in this report). 

. 

TIO’s number on bill 

The department’s discussion paper asked specifically whether service providers should be required 
to advise consumers about the TIO on any bills issued. Consumer groups409

Listing an EDR or ombudsman scheme’s number on bills is not necessarily standard practice, 
although some schemes have adopted this approach. For example, the EWOV has established an 
agreement with its members for EWOV information, including its Freecall telephone number, to 
appear on one bill per customer per year

 and some former 
ombudsmen are supportive of including the TIO’s number on bills as they consider that consumers 
are only made aware of problems with their services when they read their bills. Therefore, having 
details of the scheme on bills provides immediate information about the help that is available so that 
they can seek to have their concerns fairly and independently investigated.  

410. The United Kingdom’s communications regulator, 
Ofcom, requires service providers to include written information about the relevant EDR schemes on 
their customers’ bills411

Industry

.  

412

                                                           
408 This is a requirement for other ombudsman services with Clause 28.3 of the Energy Retail Code requiring an energy 
retailer to include EWOV’s phone number on all disconnection warning notices. 

 strongly opposes including the TIO’s number of regular bills, due to the tension between 
creating awareness of the TIO but ensuring that consumers complain in the first instance to their 
providers rather than the TIO. They suggested that such an approach could significantly increase the 
number of calls to the TIO without consumers contacting the relevant service providers in the first 
instance. As space on bills is at a premium, it was suggested that there would not be enough context 
on the role of the TIO and therefore such a measure would mislead and/or confuse consumers about 
how the TIO provides an EDR scheme. As a result it would undermine the effectiveness of the TIO 

409 ACCAN submission, page 20; COSBOA submission, page 7; FCAQ submission, page 7 and Footscray Legal Centre 
submission, page 7. 
410 EWOV submission, page 5. 
411 TIO submission, page 13. 
412 Communications Alliance submission, page 6; Primus submission, page 5; Optus submission, page 8; Telstra submission; 
Vodafone submission, page 12. 
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and would also undermine the providers’ opportunity to seek to resolve issues with their customers 
in the first instance413

Communications Alliance submitted that such a requirement to promote the TIO on bills ‘would 
simply generate thousands of unnecessary calls from customers to the TIO—which the TIO could not 
immediately resolve and which under the current model would generate significant additional costs 
to industry’

. 

414

As outlined above, there are other, more significant points in the customer’s relationship with a 
service provider when information about the TIO should be provided more appropriately and within 
context. This includes when the consumer first makes a complaint to the provider and the process for 
the service provider’s consideration of the complaint and options for escalation can be explained.  

. Anecdotal information about an occasion when a telecommunications provider 
voluntarily supplied the TIO’s number indicates that there was a sharp spike in complaints to the TIO. 
This leads to consumer frustration as under the TIO’s referral model it is required to direct 
consumers back to the provider to seek resolution in the first instance. Resources used by the TIO to 
direct these first-time complainants back to their service providers could be better used in resolving 
more complex issues. 

Therefore, rather than including the TIO number on the consumer’s bill, it is important that a 
relevant number for the service provider is outlined on the bill which will allow consumers to make 
enquiries and, where necessary, complain about issues relating to the bill or the consumer’s 
product/service. 

As part of the TCP code review, industry is considering ways to make service providers’ customer 
service and IDR mechanisms more transparent including by: 

· requiring providers to provide a billing enquiry number, and if this point of contact is unable to 
provide pricing information, providers would make available a pricing contact point  

· providing accessible and transparent information about complaint-handling processes, including 
providing access to a free or low-cost telephone number and providing information about 
escalation processes including information about the TIO 

· ensuring all staff, including those dealing with customer service, are aware of the provider’s 
complaint-handling processes and the provider’s responsibility to identify and record a 
complaint. 

Industry will therefore not necessarily put telephone numbers on bills to direct consumers to the 
provider’s complaint-handling area, but will ensure that where a complaint is raised this is clearly 
identified and handled appropriately. Industry argues that providing a complaint-handling number on 
bills presumes the necessity or wish of the consumer to make a complaint—which very often, 

                                                           
413 Optus submission, page 8. 
414 Communications alliance submission, page 6. 
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especially in the area of billing, is not the case415

It is important that on a consumer bills there is relevant and appropriate information to allow them 
to access information about the bills and about the products or services they receive and hot to 
easily make a complaint, if necessary. Industry should therefore ensure that the revised TCP code has 
requirements which ensure that consumers can quickly and easily obtain information which would 
provide them with appropriate mechanisms for contacting their service providers to resolve disputes 
in the first instance.  

. Also, a number of providers do not have separate 
complaint-handling numbers that are separate from their customer service lines. 

Recommendation 7: Awareness and training 

Part 1: Enhanced awareness of the TIO’s existence and role  

(a) To improve awareness of the TIO it should: 

(i) undertake and publish regular surveys to measure the community’s awareness of its 
existence and role, including by disadvantaged and vulnerable communities  

(ii) analyse the effectiveness of, and where necessary improve, its awareness raising activities. 

(b) To improve awareness of the TIO by industry, the TIO should: 

(i) in line with the DIST benchmarks, set out clear parameters about when it expects its 
members to advise consumers of the TIO’s existence and role, including in circumstances 
such as at suspension or disconnection notices 

(ii) require providers to include appropriate contact details on bills which allow a consumer 
complaint to be identified and dealt with in line with the provider’s IDR process. 

Implementation  

The TIO and industry should work together to ensure that appropriate standards are in place, 
including where necessary in the TIO constitution and the TCP code, to ensure the community is 
made aware of the TIO role and existence. 

Likely impact/cost  

This recommendation is not likely to have any unforeshadowed costs on the TIO or industry. The 
recommendation will lead to a greater proportion of complaints being dealt with at the industry 
provider level in the first instance, potentially reducing the burden on both the TIO and industry. 

                                                           
415 Ibid. 
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Awareness raising is also currently a key priority for the TIO and this recommendation will assist the 
scheme in ensuring its current strategy is appropriate.  

Accessibility and ease of use 

In line with the DIST benchmarks416, the TIO is a free EDR service417. The TIO indicates that it is a 
priority that its services are accessible and able to be easily used by end users and its members418

The TIO makes its services available by providing access via a free telephone number, email TTY 
service, by mail, in person, through the TIO website or through an interpreter service. In 2009–10 the 
TIO provided interpreter services for around 1500 consumers who contacted the TIO (compared to 
around 1200 in 2008–09 and 800 in 2007–08)

.  

419

The TIO has a range of programs in place to make sure disadvantaged consumers or consumers with 
special needs are able to access its services. For example, since 2003 the TIO has implemented two 
Disability Action Plans (DAP) as required under the Disability Discrimination Act 1992. The most 
recent DAP set out to: 

. The TIO recently updated its website, which it sees 
as a critical point of entry for end users, to make it more user-friendly (including its online complaint 
form) and provide better access to easy-to-understand factsheets and other resources in multiple 
(approximately 31) languages. 

· improve staff awareness of the barriers experienced by people with disabilities that come from 
culturally and linguistically-diverse backgrounds420

· ensure that TIO fact sheets are available in languages other than English  

  

· run trials for specialised training in internet-related complaints421

Generally, submissions to the department considered that, overall, the TIO was reasonably accessible 
and easy to use although there were a number of practical suggestions by consumer groups about 
ways in which the TIO could further improve availability of its services. For example: 

 

· its website could provide a greater range of its documents in a wider range of accessible 
formats422

· expanding the TIO’s hours of operation to allow greater access for end users not in the eastern 
states

  

423

                                                           
416 DIST benchmarks clause 1.11. 

 

417 Telecommunications (Consumer Protection and Service Standards) Act 1999, sub-section 128(4A) 
418 TIO submission, page 14.  
419 TIO submission, page 14. 
420 TIO Disability Action Plan, page 9. 
421 TIO Annual Report, 2010, pages 38—41. 
422 ACCAN submission, page 15.  
423 ACCAN submission, page 16.  
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· enhance the ability for third parties acting on behalf of end users to interact with the TIO424

· implement ways to make it more cost-effective for low-income earners to contact the TIO by 
offering a call back service for callers using mobiles

 

425

These issues are recommended for further consideration by the TIO in appendix 3. 

. 

Staff training 

Staff training is an important element of the accessibility of the TIO with the DIST benchmarks 
requiring that staff have adequate training in complaints handling426 and are able to explain the 
process in terms of how the scheme works and the issues the scheme addresses427

The TIO currently has a range of measures in place to ensure that TIO staff are trained to deal with a 
variety of complaints and end users. In 2009–10 the TIO delivered a range of training courses to its 
staff, including: 

. 

· language and listening training 

· management training 

· change-related training courses around unfair contract terms, level 1 referral process change and 
the Mobile Premium Service determination 

· ‘fair and reasonable training’ to reinforce the role of investigating officers as independent and 
assisting each party to reach an agreed resolution to a complaint—see page 37 of the TIO annual 
report428

The TIO also trialled an investigation team that specialised in ISP-related complaints in late 2010 and 
arranged training for 30 staff on both the technical and consumer sides of internet services. 

. 

Despite these existing measures, staff training was highlighted as an area for improvement in a 
number of submissions. Telstra recommended that the TIO ensures that adequate training and 
guidelines are put in place so TIO personnel are properly supported in handling complex complaints 
involving technical, legal and jurisdictional issues, including issues of facts429

Similarly, the Communications Alliance recommends the TIO improve its staff skill levels to improve 
the overall efficiency of the organisation. The Communications Alliance submission focused on 
employee upskilling in the areas of networks which underlie services, billing systems and newer 

. 

                                                           
424 Financial and Consumer Rights Council submission, page 3. 
425 ACCAN submission, page 17; EWOV submission, page 6. 
426 DIST benchmarks clause 1.12. 
427 DIST benchmarks clause 1.13. 
428 TIO 2010 Annual Report, page 37. 
429 Telstra submission, page 12.  
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services such as VoIP. A number of smaller providers highlighted concern about the ability of the TIO 
investigation staff to deal with new and emerging issues relating to telecommunications 
technology430

The FCRC also submitted that ‘frontline staff struggle with CALD issues’ and recommended additional 
training in dealing with disadvantaged and vulnerable people

. 

431

Communications Alliance argued that improving the staff’s general knowledge, especially of technical 
issues, would have significant efficiency advantages across the organisation

. 

432. It argued that ‘A lack 
of basic understanding by TIO staff will often generate additional confusion for customers and very 
often make it a longer and more difficult process to resolve issues’433

As an EDR scheme that deals with a diverse range of end users and members and a wide range of 
telecommunications products and services, it is important that the TIO’s investigating officers have 
access to resources to assist them in understanding complex and technical complaints. As these staff 
are primarily dispute resolution experts it is not expected that they should be technical experts, but 
they should be able to engage with service providers to ensure that they obtain the relevant 
information to understand issues within a complaint.  

. 

The TIO should work to ensure that its investigating officers receive appropriate training in new and 
emerging technical issues in the telecommunications environment and to assist them with dealing 
with a range of diverse complainants. As part of this, the TIO should engage with its members and 
consumer groups to seek advice and gain insight into key issues affecting these groups in much the 
same way that the TIO educates these bodies about its own services.  

 

Recommendation 7: Awareness and training 

Part 2: Enhanced staff training  

To create greater efficiency and accessibility in its services, the TIO should continue to ensure staff 
are adequately trained to deal with enquiries and complaints on a variety of technical issues for a 
diverse range of complainants.  
 

                                                           
430 MyNetPhone submission and confidential submission. 
431 Financial and Consumer Rights Council submission, page 3. 
432 Communications Alliance Submission, page 9. 
433 Ibid. 
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Implementation  

The TIO should review and revise its training regime to ensure that staff have up-to-date and 
relevant training. 

Likely cost/impact  

The TIO already undertakes extensive training programs for its staff and this recommendation is not 
intended to impose significant costs on the TIO in terms of developing new programs. Instead, the 
TIO should consider how it can work with industry and consumer groups to develop information 
exchange programs or simple information documents for TIO staff about different 
telecommunications’ products and services and dealing with a diverse range of complainants. 
  



Page 111 of 116 

 

Appendix 1—Background to TIO scheme 

The TIO was established in 1993 in accordance with the Telecommunications Act 1991 to provide a 
free and independent alternative dispute resolution scheme for small business and residential 
consumers in Australia who have complaints about their telephone or internet services. 

The Telecommunications (Consumer Protection and Service Standards) Act 1999 (TCPSS Act) requires 
that each carrier and eligible carriage service provider enters into a scheme providing for a TIO to: 

· investigate 

· make determinations, or give directions, relating to complaints about carriage services by end 
users of those services. 

The TIO has the authority under its constitution to make binding decisions (determinations or 
directions) up to the value of $30 000, and non-binding recommendations up to the value of $85 000. 

The Telecommunications Act 1991 was superseded by the Telecommunications Act 1997 
(Telecommunications Act) which further provides that: 

· the Ombudsman may (with consent) have powers and functions conferred on him or her by 
industry codes or standards under Part 6 

· the ACMA must be satisfied that the TIO has been consulted about the development of an 
industry code before it registers the code 

· the ACMA must consult with the TIO before it mandates an industry standard. 

The TCPSS Act also gives the TIO certain powers and functions in relation to the Customer Service 
Guarantee (CSG) scheme: 

· to issue an evidentiary certificate stating that a carriage service provider has contravened a CSG 
performance standard 

· to investigate complaints about breaches of performance standards under the CSG 

· to investigate complaints about the application of mass service disruption notices under the CSG. 

In certain circumstances the TIO can also examine objections by land owners and give directions in 
relation to the exercise by a carrier of its land access powers under Schedule 3 of the 
Telecommunications Act and associated subordinate legislation. 
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Appendix 2—List of submissions received in response to 
discussion paper 
 
1. AAPT 
2. Australian Communications Consumer Action Network 
3. Anthony Murphy 
4. Australian Subscription Television and Radio Association 
5. Cape York Digital Network 
6. Care Financial Counselling Service and the Consumer Law Centre ACT 
7. Centre for Appropriate Technology  
8. Communications Alliance 
9. Confidential submission, service provider 
10. Consumer Action Law Centre 
11. Consumer Credit Legal Centre NSW  
12. Consumer Utilities Advocacy Centre  
13. Council of Small Business Organisations of Australia 
14. DigEcon Research 
15. Energy and Water Ombudsman Vic 
16. Eric Batson  
17. Financial & Consumer Rights Council  
18. Financial Counsellors' Association Qld 
19. Footscray Community Legal Centre  
20. GE Satellite  
21. Havyatt Associates  
22. Hugh Allan  
23. Inmarsat Global 
24. Isolated Children's Parents' Association of Australia  
25. John Woods—Fair Go: Complaints Resolution for Digital Australia 
26. John Wyllie 
27. Macquarie Telecom 
28. My Net Fone Australia  
29. National Ethnic Disability Alliance 
30. Optus  
31. Physical Disability Council NSW 
32. Primus Telecom 
33. Professors Lesley Hitchens and Anita Stuhmcke—University of Technology Sydney 
34. Queensland Council of Social Service 
35. Redfern Legal Centre  
36. Telecommunications Consumer Group SA  
37. Telecommunications Industry Ombudsman 
38. Telstra  
39. Tony Stute  
40. Dr Grace Li, Anthony Kadi and Liam Widdowson—University of Technology, Sydney  
41. Vodafone Hutchison Australia 
42. Women's Legal Services NSW 

 

http://www.dbcde.gov.au/__data/assets/rtf_file/0008/133649/John_Wyllie.rtf�
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Appendix 3—List of other issues raised by submissions 

This appendix contains a number of additional measures for the TIO to consider. The following 
recommendations are made directly from submissions. In most cases they relate to functional 
aspects of the TIO. 

 Issue Summary of recommendations from submissions 

Ac
ce

ss
ib

ili
ty

 a
nd

 a
w

ar
en

es
s 

 

Collection of 
demographics 

TIO to collect demographic information including information about434

· age 

: 

· sex 
· ethnicity 
· disability 

· level of income 

 TIO to conduct a baseline survey on TIO awareness and accessibility with a 
follow-up survey three years later435. 

Targeted 
awareness-
raising activities 

TIO to consider targeting specific groups through appropriate media, including 
Aboriginal and community radio, television, newspapers, social media and 
websites436. 

 TIO to consider raising awareness of its services amongst community agencies 
including437

· women’s centres 

: 

· migrant resource centres 
· media organisations 
· arts centres 

 To ensure that the TIO is equipped to work with young people, the TIO is to refer 
to438

· General Comment 12: The Right to be heard by the Committee on the Rights 
of the Child 

: 

· NSW Ombudsman’s Guidelines for dealing with Youth Complaints (2008). 
The TIO should consult with young people, and consider the use of social 
network tools to target young people, including Facebook and Twitter439. 

                                                           
434 ACCAN submission, pages 10–11. 
435 ACCAN submission, page 18. 
436 ACCAN submission, page 18. 
437 ACCAN submission, page 18. 
438 ACCAN submission, pages 17–18. 
439 Ibid. 
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 Issue Summary of recommendations from submissions 

 TIO should ensure that advertising about its services is conducted through 
targeted media channels when a systemic issue is identified as affecting a 
particular demographic440. 

 TIO to consider providing reporting specific to market segments including441

· people with disabilities 

: 

· Indigenous users 
· remote users 
· people from culturally and linguistically-diverse backgrounds. 

 TIO to consider ways to better use search engine advertising technology to 
increase the likelihood of reaching the TIO website by using common search 
terms442. 

General 
improvements 
TIO website 

TIO to ensure that the search function on its website captures key words related 
to awareness raising activities, including ‘Indigenous Liaison Group’443. 

 TIO to ensure that its website is compliant with the World Wide Web consortium 
standards of accessibility444. 

 TIO to include a list of community-based advocacy organisations under the 
‘useful links’ section of its website to ensure consumers are more aware of the 
type of resources available should they need assistance making a complaint445. 

Availability of 
TIO material 

TIO to develop materials for the main Aboriginal and Torres Strait Islander 
language groups446. 

 
 

TIO to increase the availability of its materials in alternative formats, 
including447

· braille 

: 

· HTML/RTF 
· large print 

· Easy English 
· audio 
· Auslan  

                                                           
440 ACCAN submission, page 19. 
441 CYDN submission, page 3. 
442 Redfern Legal Centre, page 4. 
443 ACCAN submission, page 11. 
444 PCDN submission, page 3. 
445 PCDN submission, page 3. 
446 ACCAN submission, page 18. 
447 ACCAN submission, page 18. 



Page 115 of 116 

 

 Issue Summary of recommendations from submissions 

Awareness of 
interpreting 
services 

TIO to ensure that all materials and web site indicate that complaints can be 
made in person and via an interpreter, including contact details for 
appointments448. 

 TIO to promote the Telephone Interpreting Services to facilitate culturally and 
linguistically-diverse consumers in contacting the TIO449. 

Enhancing case 
studies 

The TIO to enhance its case studies by expanding and indexing all case studies on 
its website, and link these case studies to relevant position statements. These 
should be made available online and in print450. 

Expansion of 
contact hours 

The TIO should consider expanding its hours of operation until 8pm Monday–
Friday, and accommodate time differences across Australia451. 

Introduction of 
call-back 
schemes 

The TIO should consider a SMS call back system to assist low-income consumers 
to contact the TIO452. 

 The TIO should consider offering call back for people who contact it from mobile 
phones453. 

Accepting 
reverse call 
charges 

TIO to consider accepting reverse charge calls from customers whose phone 
lines may have been restricted454. 

Clarification of 
Third Party 
Authority 
provisions 

TIO to consider the following changes to its handling of Third Party Authority 
(TPA) notifications455

· consider a direct mechanism for simultaneous lodgement of TPAs to both 
the TIO and the relevant member 

: 

· consider a direct fax number for TPAs 

Definition of 
‘small business’ 

The TIO to consider treating complaints from small businesses separately from 
other TIO complaints456. 

                                                           
448 ACCAN submission, page 18. 
449 ACCAN submission, page 18. 
450 ACCAN submission, page 18. 
451 ACCAN submission, page 18. 
452 ACCAN submission, page 25. 
453 EWOV submission, page 6. 
454 EWOV submission, page 6. 
455 FCRC submission, page 3. 
456 COSBOA submission, page 3. 
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 Issue Summary of recommendations from submissions 

Ef
fe

ct
iv

en
es

s Clarification of 
jurisdiction 

The TIO should review the language in its constitution with a view to reducing 
ambiguity in relation to the scope of the TIO’s jurisdiction. This review should 
include the following clauses: 3.1–3.3, 4.1–4.3 and 5A.1–5A.6457

The TIO’s jurisdiction should be clarified in relation to: 
. 

· who is and is not entitled to bring a complaint to the TIO 
· what matters the TIO has jurisdiction to handle, and what matters are 

outside the TIO’s jurisdiction 
· what other limitations may apply to the TIO’s jurisdiction458 

 

                                                           
457 Refer to the discussion on Jurisdiction in the report; Telstra suggests that the TIO clarify its jurisdiction on pages 8–9 of 
its submission. 
458 Telstra submission, pages 8–9. 
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