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Labor for Refugees activists, after reading the many submissions to the 
Expert Panel on Asylum Seekers, were heartened to note that most of 
them were in accord with the aims of Labor for Refugees. However, 
when the recommendations of the Expert Panel on Asylum Seekers were 
announced and the Government issued its own statement as to which 
of these recommendations it would implement, it was apparent that 
the submission from Labor for Reugees, plus those of numerous other 
refugee advocacy groups, had been ignored.

!e question then arose, “How can we raise awareness about the many 
submissions that people have not heard about?”

After consulting other refugee advocates, the decision was made to 
publish these submissions in a book.

However, this book o"ers more than just the submissions. It contains 
thoughtful analysis and an update on a number of aspects of current 
refugee policy.
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‘ Our lives begin to end the day  
we become silent about the things  
that matter.’

MARTIN LUTHER KING JNR

ATOP_Text_6pp.indd   5 22/05/13   12:33 PM



ATOP_Text_6pp.indd   6 22/05/13   12:33 PM



Contents 

Foreword  1
Executive Summary 3
Acknowledgements 5
Introduction 7
Chapter 1 
!e triumph of self-interest over principle 11
Chapter 2 
How the Expert Panel on Asylum Seekers and  
Labor in Government have failed Australia 29
Chapter 3 
Events post 13 August 2012 51

Denial of the right to work 80
Artworks from children on Manus Island 83

Chapter 4 
Worrying developments relating to Nauru,  
ASIO Refugees and Tamil Deportations 87
Chapter 5 
Concluding Remarks 103
Appendix 1 
Summary of submissions to the Expert Panel  
on Asylum Seekers 109
Appendix 2  
Report of the Expert Panel on Asylum Seekers  
Summary of Recommendations 177
Appendix 3 
List of  Acronyms and Abbreviations 185

ATOP_Text_6pp.indd   7 22/05/13   12:33 PM



ATOP_Text_6pp.indd   8 22/05/13   12:33 PM



1

Foreword 

From the immediate post-war years through to the end of the 1980s, 
Australia handled immigration and refugee situations with a sense of unity 
and purpose. Our policies then were humanitarian. We"had signed on to 
the Refugee Convention in 1954. We had taken its principles seriously. 
We"sought to deal humanely, especially with the problems of refugees.

A great test came at the end of the Vietnam War where there was a major 
exodus out of Indo-China. Australia responded to that challenge with 
an open heart, with generosity and compassion. Mr" Hieu Van Le AO, 
Lieutenant Governor of South Australia, was on the first boat that came 
into Darwin Harbour. !e authorities were stopping people getting o# the 
boat until I was told about it and were immediately instructed that they 
should be welcomed and given whatever immediate help they needed. 

!e consequent arrival of a significant number of boat people, and many 
more taken from o#shore centres, has created a vigorous, vital Indo-
Chinese community who have added enormously to the breadth and 
strength of Australian society. 

An asylum seeker intake of something like 70,000 has become a community 
not far short of a quarter of a million people received with open arms. I still 
meet some of the original arrivals who say that when they were billeted 
in homes throughout Adelaide, there were toys or clothes for the children 
ready and waiting for them. We had no razor wire, barbed wire detention 
centres. People were able to walk in the streets and buy a co#ee and they 
were able to work. 

In our schools and universities, students who arrived here as very young 
people or those born afterwards, have demonstrated their commitment to 
hard work. !ey have shown remarkable talent.
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At one point many were fleeing from Vietnam in river boats, quite 
incapable of surviving at sea. It is known that many drowned. Some were 
picked up by passing commercial vessels. Others tried to land in Malaysia. 
Initially they were being pushed out to sea. Malaysia did not know how 
to handle the problem. Malaysia was therefore persuaded by UNHCR, by 
Australia and by others that a major handling centre should be established 
on the understanding that Australia, the United States and Canada, would 
take many tens of thousands of people out of that centre and that Malaysia 
would not be left with a problem beyond their capacity. 

!at was an o#shore processing centre that worked speedily, quickly and 
humanely which of course is not the purpose of the o#shore centres the 
Government has established in recent times. 

!is open and compassionate Australia started to change when a Labor 
Minister for Immigration, Gerry Hand, with the support of the then 
Opposition, established fixed detention centres behind razor wire. Ever 
since then, since Tampa, since the last election, governments have in 
our name demonstrated an inhumanity of which I would have thought 
Australia is incapable.

!e Government seems not to realise that however harsh, even cruel they 
make policy, they cannot match the terror from which people so often 
flee in their own countries, where friends and relatives have often been 
brutalised or killed. How to get back to that compassionate Australia?

I know this book is designed to make a contribution to that end. I"hope it 
has influence, I hope it carries weight. 

At the moment the divide between Government, Opposition and I believe 
a majority of Australian citizens, is huge. It is time Governments started 
to listen. 

Malcolm Fraser AC, CH
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Executive Summary

We Australians often congratulate ourselves that our country has a long 
tradition of respecting the human rights of all people. We point with 
pride to our record in establishing democratic rights for all citizens and 
our participation in the establishment of international infrastructure to 
support basic human rights. As a nation, we celebrate the sacrifice of our 
young soldiers who do battle in foreign countries against oppressors who 
violate the rights of fellow human beings. In short, we see ourselves as the 
country of the ‘fair go’.

And yet, we condone a most shameful violation of human rights when we 
deny asylum seekers the right to have their claims processed in Australia 
simply on the grounds that they came by boat rather than by plane. 
!ese desperate and su#ering people who have few options to escape 
persecution and terror in their homelands have a legitimate right to seek 
our protection under the United Nations Convention relating to the Status 
of Refugees (the Refugee Convention) to which we are a signatory. 

In June 2012, the Labor Government set up the Expert Panel on Asylum 
Seekers to report on ‘… the best way forward for Australia to prevent 
asylum seekers risking their lives on dangerous boat journeys to Australia’. 
Six weeks later and after receiving 340 submissions, the three man panel 
reported to the Government with 22 recommendations including the 
recommencement of o#shore processing. !e Government immediately 
endorsed all of the Expert Panel’s recommendations and acted with 
unseemly haste to implement those relating to o#shore processing. !ese 
included reopening Manus Island and Nauru as o#shore processing 
centres, the adoption of the ‘no advantage’ principle and denial of family 
reunion.
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!e Government’s response deeply dismayed the many refugee advocates 
that had made submissions to the Expert Panel. Instead of using this 
opportunity to implement a more humane, compassionate and workable 
policy, the Government chose to return to policies based on deterrence 
and punishment. 

Like many others, Labor for Refugees was puzzled as to the basis for 
the Expert Panel’s recommendations, especially that which called for a 
return to o#shore processing. What also disturbed our group was the 
Government’s continuing denial of the approach that the Australian 
Labor Party has enshrined in its policy platform. Labor in Government 
has adopted and continues to implement policies which are in flagrant 
violation of the ALP National Platform. 

A rigorous analysis of the submissions found an overwhelming opposition 
to o#shore processing and support for a more humane approach that 
addressed the desperation of these people, fulfilled our international 
obligations and created a durable and workable response. 

!e 340 submissions to the Expert Panel on Asylum Seekers are strong 
statements on how Australia could move away from the dysfunctional 
policy that has been and continues to be implemented in its name. 
!e" writers argue cogently and passionately that there are alternatives 
available which do not require a return to the soul destroying tactics of 
o#shore processing and indefinite detention. !e principles underlying 
these alternatives are already clearly stated in the ALP’s National Platform 
but are being ignored as Party leaders step away from their duty to 
implement the Labor values of fairness, justice and equity. !at is why 
Labor for Refugees has taken the step to make these submissions more 
readily accessible in the hope that they will better inform the community 
debate and bring pressure to bear for a change in how we respond to the 
rightful pleas of desperate people seeking our protection.

Summaries of the submissions are presented in Appendix 1 while a 
discussion of the views expressed is presented in Chapters 1 and 2. !e full 
version of all 340 submissions is available as an eBook. For information on 
online stockists please refer to our website www.australianlaborparty.org/
laborforrefugees or send an email to labor4refugees2@gmail.com.
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7

Introduction

Labor for Refugees is an Australia wide group of Australian Labor Party 
members that seeks to influence Labor policies towards asylum seekers 
and refugees from within. !e group’s aim is to ensure that these policies 
reflect Labor values of fairness, justice, compassion and equity and that 
they comply with the party’s national platform. 

Labor for Refugees was established in August 2001 in response to the 
concern rank and file members of the Party were expressing over the 
Parliamentary Party’s support for the Howard Government over the 
Tampa incident. 

!e organisation now exists in Victoria, New South Wales, Queensland, 
Tasmania and South Australia and works as a loose federation. In 2013, 
membership of Labor for Refugees (Victoria) included 81 party branch 
and 300 individual members and in NSW there are currently at least 
300 members. !ere is no membership fee and the organisation consists 
entirely of volunteer members of the Labor party. We are not a part of, 
or a$liated with, any faction of the Labor Party but members of various 
factions also belong to Labor for Refugees.

As advocates for compassionate and humane policies towards asylum 
seekers and refugees, we take as our starting point the large body of 
international law that has grown up since the 1930s when Jewish refugees, 
fleeing Nazi Germany were turned away by most countries from where 
they had sought refuge. When a new wave of refugees fled from Eastern 
Europe after World War 2, the United Nations produced the Convention 
relating to the Status of Refugees in Geneva in 1951.1 !e Refugee 

1 http://www.unhcr.org/3b66c2aa10.html
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Convention which clearly separates refugees from immigrants legal or 
illegal, was signed by Australia on 22 January 1954

!e Refugee Convention entered into force on 22 April 1954, and it has 
been subject to only one amendment in the form of a 1967 Protocol, which 
removed the geographic and temporal limits of the 1951 Convention. 
It" is both a status and rights-based instrument and is underpinned by a 
number of fundamental principles, most notably non-discrimination, 
non-penalization and non-refoulement.

A refugee, according to the Refugee Convention, is someone who is 
unable or unwilling to return to their country of origin owing to a well-
founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group, or political opinion. Contracting 
states are required to apply the provisions of this convention to refugees 
without discrimination. !ese provisions include the right of a refugee to 
free access to the courts of law; the duty of States to issue identity papers 
to any refugee in their territory; and that States shall not impose penalties 
on account of their illegal entry or presence in recognition that the seeking 
of asylum can require refugees to breach immigration rules.

!e Refugee Convention grew out of Article 14 of the Universal Declaration 
of Human Rights 1948 (UDHR),2 which recognizes the right of persons to 
seek asylum from persecution in other countries. !e UDHR is generally 
agreed to be the foundation of international human rights law and has 
inspired a rich body of legally binding international human rights treaties 
including the Convention on the Rights of the Child.

!e significant parts of the UDHR with respect to our obligations include 
Article 9 whereby no one shall be subjected to arbitrary arrest, detention 
or exile; Article 13 which gives everyone the right to freedom of movement 
and residence within the borders of each state and the right to leave any 
country, including his own, and return to his country; and Article 14 
whereby everyone has the right to seek and to enjoy in other countries 
asylum from persecution.

!e Convention on the Rights of the Child came into force on 2 September 
1990. 193 countries are party to it, including every member of the United 
Nations except Somalia, South Sedan and the United States. Article 3 

2 https://www.un.org/en/documents/udhr/hr_law.shtml
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9Introduction 

provides that in all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of laws, administrative 
authorities or legislative bodies, the best interests of the child shall be 
a primary consideration. Article 37 (b) states that every child deprived 
of his or her liberty shall have the right to prompt access to legal and 
other appropriate assistance, as well as the right to challenge the legality 
of the deprivation of his or her liberty before a court or other competent 
independent and impartial authority, and to a prompt decision on any 
such action

As a signatory to each of these conventions, Australia is obliged under 
international law to comply with their requirements. 

When the Prime Minister Julia Gillard and then Minister for Immigration 
and Citizenship Chris Bowen announced the formation of an Expert Panel 
in June 2012, Labor for Refugees and other refugee advocates saw this as 
an opportunity to completely rethink the way asylum seekers are treated 
and to implement a more humane and compassionate policy. 

However, when the Expert Panel presented its report to the Prime Minister, 
we saw our dream being replaced with a nightmare that depicted asylum 
seekers as incapable of rational action and deserving of punishment. 
In"its response, the Government dashed any hopes we may have had by 
returning to policies that were even more punitive than those of the dark 
days of the Howard Government.

A question that puzzled the group was how the Expert Panel had arrived 
at its 22 recommendations and specifically Recommendation 7 which 
advocates the adoption of o#shore processing. Did the submissions 
support this approach? Had the Expert Panel ignored evidence provided 
in the submissions that could have led to a more humane approach? 

To answer this question, we went back to the 340 submissions and put 
them through a rigorous process of analysis to identify what they were 
saying about o#shore processing and other policy options. What we 
found was a very di#erent story to that presented in the Expert Panel’s 
report and by the Government in its response.

!is publication is the outcome of that stringent examination of the 
submissions to the Expert Panel, and demonstrates that the majority of 
the submissions were strongly opposed to o#shore processing. Clearly 
the Expert Panel disregarded the expressed concerns about o#shore 
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10 Alternatives to Offshore Processing

processing, recommending that the Government deny asylum seekers 
arriving by boat the opportunity to claim refugee status in Australian by 
sending them to a third country. 

!e Expert Panel claimed that its 22 recommendations formed an  
integrated package designed to provide strong disincentives to asylum 
seekers who may be considering a boat journey to seek asylum in Australia. 
In its rush to maximise the disincentive, the Government immediately 
implemented not only o#shore processing but several other related 
recommendations thereby compounding the unfairness and injustice of 
this cruel policy:

the ‘no advantage principle’ whereby asylum seekers who arrive by boat 
are required to wait for an unspecified period before their claims can 
be considered

the removal of family reunion rights for asylum seekers arriving by boat

no guarantee of resettlement in Australia for those processed o#shore

the denial of work rights to those asylum seekers who cannot be sent 
o#shore for processing and are released into the community.

!ese deterrence policies were presented as being motivated by a 
compassionate desire to prevent further drownings by ‘stopping the boats’. 
All those familiar with the vigorous and toxic political debate about asylum 
seekers (boat arrivals) recognised that the Government was hoping to 
neutralise the political debate by essentially adopting the harsh policies of 
their political opponents. 

We hope that this publication will assist refugee advocates in challenging 
o#shore processing and other deterrent polices which are designed to 
deprive asylum seekers of their rights under the UN Refugee Convention.

We encourage the Government and all Australians to be more generous 
and compassionate in their attitudes and response to asylum seekers who 
are in dire need of our understanding and assistance.
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CHAPTER 1 

The triumph of self- 
interest over principle

ROBIN ROTHFIELD
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13Chapter 1 | The triumph of self-interest over principle 

The Expert Panel on Asylum Seekers

Establishment of the Expert Panel
1.1 On 28 June 2012, the Prime Minister Julia Gillard and the then 

Minister for Immigration and Citizenship Chris Bowen announced 
the formation of an Expert Panel to provide a report on the best way 
forward for Australia to prevent asylum seekers risking their lives 
on dangerous boat journeys to Australia.

Members of the Expert Panel were:

Air Chief Marshal Angus Houston AC, AFC (Ret’d) who retired 
from the military after 41"years’ service in the Australian Defence 
Force in July 2011. He was the Chief of the Defence Force for six 
years until his retirement and prior to that he was Chief of Air 
Force for four years.

Paris Aristotle AM, the Director of the Victorian Foundation 
for Survivors of Torture Inc. (VFST) and Executive Member of 
the Forum of Australian Services for Survivors of Torture and 
Trauma (FASSTT). Since" 2001, Mr Aristotle has served on 
various Government bodies including the Immigration Detention 
Advisory Group (IDAG), Chair of the Council for Immigration 
Services and Status Resolution (CISSR) and currently serves 
as the Chair of the Minister’s Council on Asylum Seekers and 
Detention (MCASD).

Professor Michael L’Estrange AO who was appointed Director 
of the National Security College at the Australian National 
University in December 2009. He has held a number of senior 
executive positions with the Commonwealth Public Service 
including Secretary of the Department of Foreign A#airs and 
Trade. He was appointed as an O$cer in the Order of Australia 
in 2007 for service to the development and implementation of 
public policy in Australia, particularly national security and 
foreign policy.
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14 Alternatives to Offshore Processing

!e Expert Panel’s Terms of Reference
1.2 ‘!e Expert Panel will provide advice and recommendations to 

the Government on policy options available, and in its considered 
opinion, the e$cacy of such options, to prevent asylum seekers 
risking their lives on dangerous boat journeys to Australia. As part 
of its review, the Expert Panel will take into account, and provide 
policy advice on:

how best to prevent asylum seekers risking their lives by travelling 
to Australia by boat;

source, transit and destination country aspects of irregular 
migration;

relevant international obligations;

the development of an inter-related set of proposals in support 
of asylum seeker issues, given Australia’s right to maintain its 
borders;

short, medium and long term approaches to assist in the 
development of an e#ective and sustainable approach to asylum 
seekers;

the legislative requirements for implementation; and

the order of magnitude of costs of such policy options.

!e Expert Panel will consult government and non-government 
organisations and individuals. It will have access to the information 
it requires to support its deliberations and finalise its advice.

!e Expert Panel will consult with the Multi-Party Reference Group 
to understand and take into account the views of the Parliament.

!e Expert Panel will provide advice to the Prime Minister and 
Minister for Immigration and Citizenship prior to the start of the 
next sitting period in August 2012. !e Expert Panel’s advice will be 
released publicly’.
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!e Report of the Expert Panel – !e Houston Report 
1.3 When the Expert Panel released its report on 13 August 2012, 

the Expert Panel members stressed that the 22 recommendations 
formed an integrated set of proposals to prevent asylum seekers 
risking their lives on dangerous boat journeys to Australia. 

‘To do nothing is unacceptable – so we have proposed a new 
approach. One that is comprehensive, integrated and equitable,’ 
Mr"Aristotle said. ‘We believe our recommendations meet the tests 
of reasonableness, fairness and humanitarian need.’

Appendix 1 lists the Expert Panel’s 22 recommendations. !ey cover 
the basic principles that the Expert Panel considers should shape 
policymaking on asylum seeker issues, Australia’s Humanitarian 
Program, regional engagement, regional (o#shore) processing 
arrangements, family reunion and other matters. !e recommen-
dations of most interest to this publication are: 

the resumption of o#shore processing  
(Recommendations 7, 8 and 9)

the introduction of the ‘no advantage principle’ 
(Recommendation 1) and

restrictions on family reunion (Recommendation 12). 

!e Government’s response to the Houston Report
1.4 !e Government’s response was immediate and rapid. On receiving 

the Report, the Prime Minister stated:

‘… the Government today has determined to endorse in principle, 
all of the recommendations of Angus Houston’s report. !at means 
that in the coming weeks and months, we will be working through 
those recommendations and the implementation of dealing piece 
by piece with those recommendations.

But we will urgently move on a set of these recommendations. 
First and foremost, we will in Parliament tomorrow, introduce 
amendments to the Government’s bill before the Parliament to its 
piece of legislation on asylum seekers and refugees.
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!ose amendments will be to enable us to commence processing 
arrangements on Nauru and on PNG. !ey will be amendments in 
the form recommended by Angus Houston. !at is, amendments 
that enable the Parliament to make a determination about each 
country that becomes part of an o#shore processing arrangement.

We will also move to immediately implement the recommendations 
on family reunion …

We have endorsed in principle increasing our refugee intake to 
20,000. !at is a key part of this report and we have endorsed that 
part in principle today with proper consideration to be made of 
managing the costs of an increase in the refugee intake.

And we will do what the report recommends, which is seek to enter 
into some further discussions with Malaysia on protections in the 
Malaysia agreement and on oversight of the Malaysia agreement.

Now I am keenly aware that what this report is calling on 
Parliamentarians to do is to compromise – to compromise and to 
act. !is report is telling us to not stay in our fixed positions, but to 
act to get things done.’

Reaction of refugee advocates to the Houston Report
1.5 It is no exaggeration to say that, when they became aware of the 

implications of this statement and the degree of compromise that 
the Prime Minister was willing to make, many refugee activists were 
shocked and deeply disappointed. Many queried the basis of the 
Expert Panel’s recommendations and doubted that they reflected 
the content of the proposals put to the Expert Panel.

1.6 In the opinion of many, the Expert Panel’s recommendations on 
o#shore processing, family reunion and the ‘no advantage principle’ 
spectacularly failed the test of ‘reasonableness, fairness and 
humanitarian need’ which the Expert Panel member Paris Aristotle 
claimed for all of the recommendations in the Report. 

It was this dismay and disappointment that drove Labor for Refugees 
and other refugee advocates to return to the 340 submissions to 
examine what they actually said about o#shore processing. 
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17Chapter 1 | The triumph of self-interest over principle 

1.7 O#shore processing was defined in this context as the sending of 
asylum seekers who reach or almost reach Australian waters, to 
Nauru, Manus Island or Malaysia for processing and detention. 
When asylum seekers are processed before they travel to Australia 
(eg in Indonesia), this was not considered to be o#shore processing.

Analysis of the submissions made to the  
Expert Panel

1.8 At present, all 340 submissions to the Expert Panel are available 
on the Department of Prime Minister and Cabinet website at  
http://expertpanelonasylumseekers.dpmc.gov.au/. 

A selection of 34 of the more detailed submissions is also 
available on the Refugee Council of Australia (RCOA) website at:  
http://www.refugeecouncil.org.au/r/sub-ep.php. 

!e submissions on the RCOA website are also available in volume 
2 of this publication as an eBook.

1.9 !e principal question we wanted to answer was whether there was 
clear support in the submissions for or against o#shore processing 
which would justify or invalidate the stance taken by the Expert 
Panel in its recommendations. A consultant was employed to read 
all submissions and to identify where each stood on the question 
of o#shore processing as defined above. To clarify and confirm 
the consultant’s results, three people further examined 24 of these 
submissions whose stance was unclear. 

!is examination resulted in an overwhelming opposition to 
o#shore processing as demonstrated below: 

Yes, supports o#shore processing  45
No, opposes o#shore processing  292
No indication given whether for or against 3
Total 340
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!e proportion opposed to o"shore processing is 86 percent. 
1.10 A detailed analysis of the 34 submissions available on the RCOA 

website was then undertaken. Summaries of these submissions 
are contained in chapter 4 of this volume. !e analysis of these 34 
submissions found a number of recurring policy principles and 
recommendations:

Detaining asylum seekers on Manus Island and Nauru is not an 
answer. Experience has shown that this practice fails all relevant 
tests and especially those relating to human rights, and the 
mental and physical wellbeing of the detainees.

Deterrence and punishment do not address the reasons why 
asylum seekers opt to take the dangerous trip boat trip to seek 
asylum in Australia.

People will stop making risky boat trips only if there are accessible, 
well defined and consistent pathways that give people confidence 
that they can reach a safe and secure destination which o#ers 
them and their children permanent protection and a future. 

Within our region, no one country can expect to respond 
adequately to people seeking asylum. Australia must work in 
an open and committed manner with other countries in the 
immediate region and around the world to develop resilient, 
durable and humane responses.

!e treatment of asylum seekers is a humanitarian and human 
rights issue rather than a security issue. While saving lives at 
sea is of utmost importance, this cannot be done at the expense 
of blocking access to international protections and denying the 
right to seek asylum. 

To ensure the legality of its actions and its reputation as a good 
global citizen, Australia must meet its international obligations 
as described in the Refugee Convention and other relevant 
international laws and treaties to which it is a signatory. Special 
attention should be given to the welfare of children.
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!ere are a number of immediate actions the Government 
could take to reduce the pressure on asylum seekers including 
delinking the o#shore/onshore components of refugee intakes 
under the Humanitarian program (see Recommendation 21) and 
immediately accepting the detainees who have been recognised 
as genuine refugees by the UNHCR in Malaysia and Indonesia 
(see Recommendation 2). 

Australia is an a%uent country and should take on an appropriate 
share of the asylum seeker burden.

To put our analysis into context, we decided to investigate a number 
of related issues including how many asylum seekers were coming 
to Australia, how asylum seeker policy fitted in with Australian law 
and international obligations, the impact of deterrence policies on 
the psychological health of asylum seekers and how these policies 
corresponded with the national platform of the Labor Party.

Trends in the number of people seeking  
asylum in Australia

1.11 Statistics available from the United Nations High Commissioner for 
Refugees (UNHCR) website demonstrate the increasing numbers 
of people seeking protection as refugees. When the UNHCR was 
established in 1951, there were approximately 1.5 million refugees 
internationally, mostly comprising people displaced by World 
War"2. By the end of the calendar year 2011, a total of 42.5 million 
people worldwide were displaced due to conflict and persecution 
including 15.2 million refugees, 895,000 asylum seekers and 26.4 
million internally displaced persons.3 

1.12 At the end of 2011, the UNHCR had under its care around 10.4 
million refugees and 15.5 million internally displaced people, an 
increase of more than 700,000 from the previous year. Around 45 
per cent of these refugees were located in countries where GDP 
per capita was less than $US3000 suggesting that poorer countries 

3 UNHCR Global Trends 2011, http://www.unhcr.org/4fd6f87f9.html
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are caring for a disproportionate number of refugees. !e UNHCR 
estimated that almost three quarters of the refugees under its care 
(more than 7.1 million) were trapped in situations with limited 
hope of resettlement in the foreseeable future.

In 2011, around 876,000 individual applications for asylum and 
refugee status were submitted to governments and UNHCR o$ces 
in 159 countries or territories. !e main destinations for new 
asylum seekers were South Africa with more than 107,000 claims 
and the United States with 76,000. Afghanistan has continued to 
be the leading source of refugees for the past three decades and in 
2011 one in four of all refugees worldwide came from that country.

1.13 According to UNHCR, Australia faces a much smaller refugee 
burden than many other industrialised countries. For the calendar 
years 2008 to 2012, Australia received 3 percent of all asylum 
applications made in the 44 industrialised countries examined by 
the UNHCR.4 

On a population basis for the period 2008 to 2012, Australia was 
ranked 19th with 2.3 asylum seekers per 1000 inhabitants. !is 
compares with for example Malta which was ranked first with 
21.7"per 1000 inhabitants and Sweden which ranked second with 
16.4 per 1000 inhabitants.

On a GDP per capita basis for the period 2008 to 2012, Australia 
was ranked 15th with 1.2 asylum seekers per $US1 of GDP. !is 
compares with for example France which ranked first with 6.5 per 
$US1 of GDP and the United States which ranked second with 
6.2"per $US1 of GDP.

1.14 Statistics published by the Department of Immigration and 
Citizenship5 indicate that the number of people seeking asylum 
in Australia each year has fluctuated widely over the past decade. 
!e figures vary from those collected by the UNHCR, as they are 
collected on a financial year basis. !e acronym IMA refers to 
asylum seekers arriving by boat (Irregular Maritime Arrivals):

4 Ibid Table 1: Asylum applications submitted in Europe and selected non-European countries 2008–12.

5 http://www.immi.gov.au/media/publications/statistics/
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In 2004/05 only 3,208 people sought protection (3,062 non IMA, 
146 IMA).

!e largest increase in IMA numbers was 4,579 in 2009/10 
compared to 668 in the previous year (2008/09).

In 2011/12 a total of 14,415 people sought protection in Australia 
of which almost half were IMA.

1.15 !ere are significant di#erences in the demographics of IMA and 
non-IMA: 

Of the 7,036 non IMA in 2011/12, 47% were students; 63% were 
male; and the major countries of origin were China (1716) and 
India (906). 

For the IMA group of 7,379 people, 88% were male; 43% (3,179) 
came from Afghanistan and 21% (1,553) were from Iran. 

For the IMA the success rate for the granting of a protection visa 
was 91%, whereas for the non IMA, the overall rate of successful 
claims was only 44% (China 27% and Iran 94%). 

!ese statistics show that the majority people arriving by boat are 
found to have legitimate claims for refugee status (91%). 

Asylum seeker policy and Australian law

1.16 To ensure a durable policy and to protect Australia’s credibility, 
policies relating to asylum seekers and refugees should be aligned 
with: 

Australian legislation, including the attributes of procedural 
fairness and rule of law that underlie the Australian legal system 
and the values of anti-discrimination and human rights that are 
established in several Acts of Parliament.

International law established and ratified under various 
international treaties and conventions to which Australia is a 
signatory including the United Nations Refugee Convention and 
the United Nations Convention on the Law of the Sea. 
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1.17 !e Law Council of Australia speaks of the need for consistency 
with High Court decisions:

‘It is vital that any policy response to the issue of asylum seekers, 
and in particular the legislative implementation of such an 
approach, is consistent with the relevant decisions of the High 
Court of Australia. !ese decisions, in particular the decisions 
involving Plainti# M70/2011 and Plainti# M61/2010, provide 
important parameters for any legitimate asylum seeker policy that 
respects procedural fairness and the rule of law. As noted by the 
Human Rights Committee of the Law Society of New South Wales, 
disturbing these decisions of the High Court would diminish the 
current requirements for human rights standards and could lead to 
breaches of Australia’s international obligations’.

!e Law Council also notes that:

‘In Plainti# M70/2011 … the High Court found that the Minister’s 
2011 declaration of Malaysia as a country to which asylum seekers 
who entered Australia at Christmas Island can be taken for 
processing of their asylum claims was invalid’.

1.18 Professor James Hathaway, expert in international migration law 
and former Dean of the Melbourne University Law School, stated 
in an interview on the ABC Radio National Breakfast program on 
18 September 2012: ‘!ere is no possibility under international law 
to have a policy the goal of which is to act as a deterrent to refugees 
– that is illegal’. Hathaway gave an analogy: ‘It is a bit like inviting 
people to dinner and then when they arrive, slamming the door in 
their face’.

In an article written in 2005 and titled ‘!e false panacea of o#shore 
deterrence’ Hathaway also stated:

‘Whatever the risks, every person has the legal right to make the 
decision about departure for himself or herself. !e relevant rule in 
such cases is not rooted in refugee law but in the requirement in the 
International Covenant on Civil and Political Rights that all persons 
be allowed to leave any country, including their own. 
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It is the refugee’s right – not the prerogative of any state or 
humanitarian agency – to decide when the risks of staying put are 
greater than the risks of setting sail’.

1.19 Australia’s Human Rights Commissioner, Gillian Triggs, stated 
("e Age 7 November 2012) that the indefinite detention of asylum 
seekers on Nauru is ‘an egregious breach of human rights law. She 
and others have pointed out that the policy of o#shore processing 
is contrary to Australia’s international obligations, especially the 
Refugee Convention and the Convention on the Rights of the Child. 

1.20 !e quality of drafting that gives e#ect to the legislation enacting 
asylum seeker policy is worthy of attention if only for its bureaucratic 
language and bizarre contradictions.

Consider for example Section 198 AC of the Migration Act. !e 
initial subsections outline in much detail the documentation the 
Minister is required to lay before each House of Parliament for 
designating a country to be a regional processing country only to be 
made totally redundant by subsection"4 which states that:

‘(4) !e sole purpose of laying the documents referred to in 
subsection (2) before the Parliament is to inform the Parliament 
of the matters referred to in the documents and nothing in the 
documents a#ects the validity of the designation. Similarly the fact 
that some or all of those documents do not exist does not a#ect the 
validity of the designation.’

So after going into great detail about the documentation required 
in order to designate a country to be a regional processing country, 
we are then told that if some or all of those documents do not 
exist, the validity of the designation is not a#ected. In"other words, 
where there is an absence of documentation, no problem! !e 
Immigration Department, with the approval of the Minister and 
apparent consent of Parliament, has e#ectively made a mockery of 
the legal process. 
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The psychological impact of offshore  
processing on asylum seekers

1.21 !ere is significant and mounting evidence 6 of the psychological 
harm associated with the detention of asylum seekers whether they 
are processed onshore or o#shore. Already vulnerable because 
of the events in their home countries that have precipitated their 
decision to leave, these adults and children continue to meet with 
danger, fear and sustained uncertainty throughout their bid for 
asylum. 

!e available evidence indicates that the e#ects are often cumulative 
and can lead to very high levels of psychiatric impairment in the 
individual. !e causal relationship that has been identified in a 
wide range studies around the world can create new disorders or 
exacerbate existing problems.

!e harsh policies that the Government has included in its 
deterrence package – o#shore processing, the ‘no advantage’ 
principle, the removal of family reunion rights, no guarantee of 
resettlement in Australia and the denial of work rights – add to the 
harm associated with detention.

1.22 Reports of the impact of detention on the mental health of children 
are particularly chilling and disturbing. Two recent Australian 
studies7 documenting the experience of 40 detained families 
reported that the children displayed a range of extremely significant 
problems. !ese included developmental delay and regression, 
emotional and/or behavioural disturbances and multiple psychiatric 
disorders most common of which were major depression and PTSD 
(Post Traumatic Stress Disorder).

1.23 !e negative e#ect of the length of detention and the accompanying 
uncertainty is highlighted by Professor Louise Newman: 8

6 Michael Dudley, Zachary Steel, Sarah Mares and Louise Newman: Children and young people in 
detention. Current Opinion in Psychiatry Vol 25 No 4 July 2012

7 Ibid

8 Louise Newman BA MBBS PhD: Seeking asylum – trauma, mental health and human right: an Australian 
perspective. Journal of Trauma and Dissociation 14.2, 213-223
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‘!e prolonged nature of detention with its associated uncertainty 
about the future and persistent anxiety, is regarded as a major 
contributing factor to mental deterioration, depression and 
increasing hopelessness’. 

1.24 !e living conditions on both Nauru and Manus Island have been 
found to not meet basic standards, and have been condemned 
by the Human Rights Commissioner Gillian Triggs,9 and also by 
Amnesty International. 10

The policy of offshore processing is contrary  
to the ALP National Platform 2011 

1.25 Labor for Refugees is keenly aware of the many discrepancies 
between the Government’s policies and the Party Platform. 
For"example: 

Paragraph 153 of chapter 9 of the platform states: ‘Such 
arrangements will result in asylum seekers who arrive both by air 
and sea being treated the same when it comes to the processing 
of their claims and access to support while on bridging visas’.

Paragraph 157 states: ‘Labor will ensure that asylum seekers who 
arrive by irregular means will not be punished for their mode of 
arrival’.

!e Prime Minister and then Minister for Immigration Chris 
Bowen argue that their policy is consistent with the Party Platform 
because of the commitment to regional arrangements given in 
paragraph 158. But nowhere in paragraph 158 is it stated that the 
requirements of a regional policy override paragraphs 153 and 157. 
In fact, paragraph 160 of the platform goes on to state: ‘Protection 
visa applications made in Australia will be assessed by Australians 
on Australian territory’.

9 Gillian Triggs, Nov 2012 http://www.smh.com.au/opinion/political-news/nauru-a-breach-of-rights-
20121106-28wg8.html

10 Amnesty International Report on Nauru, Nov 2012 http://www.amnesty.org.au/news/comments/30533/
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1.26 !e claim made by the Prime Minister and then Minister for 
Immigration, Chris Bowen that their policy is consistent with 
the Party Platform because of the commitment to regional 
arrangements, is clearly dishonest. !e arrangements with Nauru 
and PNG are bilateral and antithetical to moves towards a regional 
cooperation framework.

1.27 !e Prime Minister has stated her interest in expanding the 
membership of the Party. But why should one bother joining a 
party, go through all the processes of policy development to get a 
policy adopted by National Conference, only to find that the policy 
is ignored by Labor in Government?

The quandary facing party members

1.28 !e experience of two members of Labor for Refugees sharply 
demonstrates the quandary that many in the Australian Labor Party 
(ALP) struggle with each day over the Government’s handling of 
asylum seeker and refugee policy.

1.29 In early February 2013, Kate Je#ery submitted her resignation 
from the ALP. As a highly motivated activist, Kate was then Vice 
President of Labor for Refugees Victoria and a member of the 
National Coordinating Committee. In 2012, Kate completed 
the qualifications for a Master of Social Science (International 
Development), which included work on the restrictions surrounding 
refugee family reunion.

In a letter to her local Federal member, Kate outlined her reasons for 
resigning. She drew his attention to reports describing conditions 
on Manus Island and Nauru and reminded him of the responsibility 
that Labor now carries for the harm that such o#shore detention 
camps cause to the people sent there and to Australia’s integrity:

‘Australia has ceded responsibility for the processing of applications 
to countries ill-equipped to handle claims for refugee status 
– countries that are dependent on Australia for development 
assistance and in no position to refuse to cooperate. !is would 
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have once been of concern to Labor MPs, as it is a form of neo-
colonialism’.

She identifies the ‘no advantage’ test as a myth and ‘… an excuse 
to lock people away indefinitely’. Asylum seekers ‘… represent the 
unwanted and the unwelcome for the main political parties" …’ 
With its use of deterrence tools like bridging visas, Labor is 
‘…"causing the same psychosocial harms and condemning people 
to marginalisation …’ as did TPVs (Temporary Protection Visas). 

‘In future years we will look back on this period with shame in the 
same way as we do with the Stolen Generations’.

She mourns the Party’s lost opportunity:

‘Labor could have led a di#erent narrative after being elected in 2007. 
It chose not to do so, despite the early reforms under Chris Evans. 
!ere was a failure to reassess policies like the linking of the onshore 
and o#shore refugee and humanitarian intake, which deliberately 
pits refugees against asylum seekers. !is is … a deliberate act to 
achieve a political outcome (demonising asylum seekers), no matter 
how destructive this policy is, and its consequences for social 
cohesion in the community. !ere is no commitment by Labor to 
family reunion … which is now largely una#ordable for low income 
people. Labor is in denial about the extent to which denial of family 
reunion acts as a pull factor for people getting on boats. !at 
evidence is repeated annually in the consultations undertaken by 
the Refugee Council of Australia, whose reports are clearly not read 
by anyone other than bureaucrats in DIAC with closed minds’.

1.30 Nizza Siano is Secretary of the National Coordinating Committee 
of Labor for Refugees. In her reply to Kate, Nizza reached out to 
share her pain:

‘I also understand only too well about the way you feel. I fight with 
my depression and despair about the Party all the time. I"feel like 
weeping today when reading your email’.

Nizza has however decided to take a di#erent route:

‘I guess I remain because I know so many good ALP people who like 
me, have decided to keep fighting from within the Party and I am 
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also lucky that I have good local ALP comrades in my Branch who 
support each other’.

1.31 !ose people involved in bringing this publication together are 
hopeful that it will play a part in reinvigorating the policy debate 
and encourage Government to move away from the cruel policies 
of deterrence to decent polices which respond with humanity and 
justice to the asylum seekers and refugees seeking protection in our 
community.
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2.1 Under its terms of reference, the Expert Panel on Asylum Seekers 
was asked to ‘provide advice and recommendations to the 
Government on policy options available, and in its considered 
opinion, the e$cacy of such options, to prevent asylum seekers 
risking their lives on dangerous boat journeys to Australia’. 

!is focus has allowed the Expert Panel to present its 
recommendations as ‘… a policy approach that is hard-headed but 
not hard hearted; that is realistic not idealistic; that is driven by a 
sense of humanity as well as fairness’. 

2.2 Such language would suggest that we are not talking about people 
in horrendous circumstances and with few options but about a 
business challenge whose outcomes are to be measured in terms 
of e$ciency and risk management. !is language has encouraged 
policy makers to see the people involved as victims, foolish, 
irrational, with selfish motives and unwilling to wait their turn.

2.3 Many of the submissions to the Expert Panel saw the review as a 
chance to open up the debate on Australia’s asylum seeker policies 
and to canvas the development of durable long term and resilient 
policies that treated asylum seeking as a global problem that would 
not go away. !e review would provide an opportunity for Australia 
to demonstrate leadership within our region through cooperative 
arrangements and by adopting ‘best practice’ policies to assist 
desperate people.

2.4 Overall, the Expert Panel has failed to respond to such calls. 
While some recommendations contain the potential for a better 
quality response over the longer term, those that have gained the 
most attention and on which the Government has decided to take 
immediate action are the ones that see the question through the 
lens of deterrence and punishment.

2.5 !is has left those advocating for a more principled, humane 
approach asking probing questions about where to from here. It is 
hoped that this publication will contribute to calls for a reassessment 
of the policy settings by making available to a wider audience the 
rich source of information contained in the submissions to the 
review.
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2.6 To bring about change, we must continue to challenge the 
framework on which the Expert Panel and the Government have 
built their recommendations and initiatives. !is is not a problem 
that can be solved in a day, a year or even a decade. It has many 
dimensions and can be easily exploited to further the ambitions of 
those incapable or unwilling to acknowledge the pain of people in 
horrendous circumstances. Dogged persistence and commitment 
will be needed to show the Australian community there are other 
ways to understand and respond to the su#ering of people seeking 
our help.

Factors in"uencing the stance adopted by the 
Expert Panel

2.7 It should be remembered that the circumstances in which 
Government set up the Expert Panel were highly political. !e 
review was seen as a means of breaking a political deadlock around 
asylum seeker policies, and to generate support in the wider 
community for the Government’s preferred approach. Ostensibly, 
the Expert Panel was set up in response to the drowning of asylum 
seekers en route to Australia from Indonesian and Sri Lanka. !e 
Government moved quickly to establish the Expert Panel after the 
sinking of another boat and the drowning of more than 90 asylum 
seekers in June 2012. 

2.8 !ere is no doubt that the three panel members are highly regarded 
and principled men with long records of good and honourable work 
in the name of the Australian community. Is it possible however, 
that their backgrounds may have led them to emphasise national 
security concerns and to favour a more adversarial, punitive 
approach than would others with a di#erent background?

2.9 While national security and border integrity are appropriate 
questions to pose in this context, they should not be allowed to 
dominate the debate or to distract from the real questions behind 
asylum seeking. 
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A comment from the Green’s submission mirrors that made in 
other submissions: ‘!e arrival of asylum seekers to Australia is 
fundamentally an international issue that requires an international 
response. It is also a humanitarian issue; not an issue of border 
control or national security’.

!is point is taken up in the submission by the ACT Refugee Action 
Committee which expresses the view that ‘!e treatment of asylum 
seekers is a humanitarian and human rights issue rather than a 
security issue’.

2.10 !e Expert Panel appears to have been influenced by the view 
promulgated by Government which depicts ‘people smugglers’ as 
exploiting the desperation of supposedly naïve asylum seekers, by 
enticing them on to boats and causing them to risk their lives at sea. 
!is somewhat indirect but none the less e#ective strategy has been 
used by Government to reduce public sympathy for asylum seekers 
by cultivating antipathy towards the ‘criminal’ people smugglers.

!is rhetoric has e#ectively distracted the public debate from the 
often life threatening circumstances from which asylum seekers 
understandably flee, and has reduced the extent to which the 
wider community understands and sympathises with the actions of 
asylum seekers.

!is demonisation of ‘people smugglers’ contrasts markedly with 
the Government’s action on 6 May 2013 when it granted Australia’s 
first honorary citizenship to the late Raoul Wallenberg.  !rough his 
‘people smuggling’ activities, the Swedish diplomat and courageous 
humanitarian saved up to 100,000 Hungarian Jews from deportation 
and certain death at the hands of the Nazis in World War 2.

2.11 !is also shifts responsibility away from the dysfunctional, corrupt 
or lawless countries whose governments are unable or unwilling 
to create safe conditions for all their citizens on to the individuals 
involved in this activity. 

!e ACT Refugee Action Committee pointed out that ‘!e refugee 
problem is not that refugees seek asylum in Australia, but that some 
governments cannot or do not protect the lives and freedoms of the 
people under their jurisdiction’.
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As the Brigidine Asylum Seekers Project noted, it will be 
‘…"impossible to save people from drowning on these trips unless 
we address the issues that made them get on boats in the first place’.

2.12 By shifting the blame to the individual, the Expert Panel and the 
Government fail to acknowledge the desperation that these people 
feel. While some may argue that numbers will fluctuate over time 
and for many reasons, we cannot dispute the fact that anything we 
do will never be worse than the persecution they are fleeing from. 
No deterrence or threat of punishment will succeed in light of the 
desperation that drives people to make such dangerous decisions.

In an Open Letter from Academics, the writers express the view 
that ‘Stopping boats of asylum seekers reaching Australia (if that 
is even possible) does nothing to address the reasons why people 
flee persecution in their own countries. Neither does it address the 
needs of asylum seekers to find a durable solution elsewhere’.

!e submission by Labor for Refugees draws attention to the 
impetus that this desperation provides. ‘!e motivation amongst 
asylum seekers to take boat journeys is desperation caused by 
uncertainty and the absence of a clear and defined pathway. If that 
desperation can be removed, the motivation will be removed’.

2.13 !e idea that asylum seekers are motivated primarily by ‘pull’ 
factors (the prospect of a better life) rather than ‘push factors’ 
(flight to preserve life and liberty) underpins the commitment 
to deterrence policies. !is presupposes that asylum seekers are 
‘pulled’ to Australia by more welcoming policies, and so provides 
a rationale for policies based on deterrence. Advocates and asylum 
seekers generally emphasise the role of ‘push’ factors such as fear, 
persecution and human rights violations in driving people to flee 
their homes to seek safety by seeking asylum in another country. 

In her research paper entitled ‘Destination anywhere? Factors 
a#ecting asylum seekers’ choice of destination country’,11 Harriet 
Spinks of the Parliamentary Library takes up this point:

11 http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/
rp1213/13rp01
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‘… beyond a simple correlation between policy changes and the 
numbers of boat arrivals at certain points in time, little empirical 
evidence has been presented to demonstrate that such pull factors 
are actually at play …

!e number one factor determining where refugees go when they 
leave their country of origin is geography. Most of the world’s 
refugees and asylum seekers are hosted in developing countries, in 
close proximity to the major refugee-producing countries …

Without legal status and the personal freedoms and opportunities 
that accompany such status, people will, unsurprisingly, feel 
compelled to keep moving until they reach a country in which a 
legal framework exists for the protection of refugees. For many, this 
means making their way to the industrialised countries of Europe, 
North America and Australia.’

2.14 !e Expert Panel has chosen to see asylum seeking through the 
prism of immigration. In the foreword to its report, the Expert 
Panel states ‘We" believe that the only viable way forward is one 
that shifts the balance of risk and incentive in favour of regular 
migration pathways and established international protections and 
against high-risk maritime migration’.

!is statement implies that asylum seekers have a choice between 
‘irregular’ migration (seeking asylum) and regular migration. !is 
attitude not only denies the reasons why people flee from their home 
countries but also demonstrates a blind faith in formally established 
mechanisms that have been shown to be manifestly inadequate for 
such a complex and intractable problem. 

2.15 !e unsuitability of regular migration processes for supporting 
asylum seekers is discussed in the submission made to the Expert 
Panel by Frederika Steen on behalf of the Sisters of Mercy Romero 
Centre .12

‘I urge you to help the Government and the people of Australia 
move beyond an immigration mind set to recognise and accept that 
asylum seekers who cross our borders to seek our protection are 

12 http://www.refugeecouncil.org.au/r/sub/sub-ep/1207-FSteen.pdf
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our direct responsibility, and are neither illegal and rarely, if at all, a 
threat to national security.’

She points to the culture of the Immigration Department as an 
important influence on the formulation and content of asylum 
seeker policy: 

‘Border control thinking is deeply imbedded in the policies 
and operation of the Immigration Department, whose senior 
management in its early years was dominated by servicemen 
returned from war zones. !e control mentality survives. Asylum 
seekers cannot be controlled in the same way that immigrants can. 
Pitting o# shore selected refugees against asylum seekers who are 
refugees is divisive, unhelpful, potentially damaging to community 
harmony. It must stop’. 

She makes a heartfelt plea for new arrangements:

‘Please consider whether better national outcomes could be 
achieved if the processing of air and sea asylum seekers was 
undertaken by a federal agency other than Immigration, sta#ed 
by professionals trained in international law. Only those who are 
assessed to be refugees would then be referred to Immigration for 
settlement services, and those refused would be referred to police 
and compliance agencies for deportation’.

2.16 !e presumption that source countries for asylum seekers have 
well established migration pathways and that these mechanisms are 
accessible and appropriate is questioned in a submission by Associate 
Professor Anne Pedersen: ‘… there is not enough awareness in the 
community that Australia has a quota system rather than a queue, 
and little awareness of the factors that leave many asylum seekers 
no choice but to enter Australia unauthorised’.

In its submission, the International Detention Coalition asserts:

‘!e strongest systems assumed a level of irregular migration and 
unauthorised arrivals and planned accordingly within their existing 
immigration and reception processes … With e#ective laws and 
policies, clear systems and good implementation, managing 
asylum seekers, refugees and irregular migrants can be achieved 
in the community … In most instances cost-e#ective and reliable 

ATOP_Text_6pp.indd   36 22/05/13   12:33 PM



37Chapter 2 | How the Expert Panel on Asylum Seekers and Labor in Government have failed Australia 

alternatives to detention are currently used in a variety of settings 
and have been found to benefit a range of stakeholders’.

2.17 !e Expert Panel seeks to encourage the Government to adopt 
policies to prevent what they call ‘high-risk maritime migration’. 
As Pamela Curr of the Asylum Seekers Resource Centre has 
consistently observed, ‘people do not choose to be refugees’. 
Migration in contrast remains a free choice and policies to manage 
it have very di#erent objectives from those dealing with asylum 
seekers and refugees.

!e focus of Australian migration policies especially in recent years 
has been on the economic benefit to Australia and particularly the 
creation and maintenance of the country’s workforce and on border 
security. Family reunion has been replaced as a priority by programs 
to attract skilled workers. 

!is contrasts markedly with the situation of asylum seekers who 
are fleeing their home country in fear of persecution or worse. 
In" many cases, they have been targeted in their home country 
because of their position in that society as educated people or as 
people of standing. Some such as the Hazara are persecuted simply 
because of their ethnic background. 

2.18 It must be noted that Australia is failing in its recognition of the 
significant contribution that refugees have made and will continue 
to make to the Australian society and economy. !e extent of this 
contribution is discussed in a literature review prepared by the 
Refugee Council of Australia for the Department of Immigration 
and Citizenship entitled ‘Economic, Civic and Social Contributions 
of Refugees and Humanitarian Entrants’ that was released in 
February 2010: 13

‘!e 740,000 refugees and humanitarian migrants settled by 
Australia since Federation have had a profound impact in enhancing 
the nation’s social, cultural and economic life.

Australia’s refugees and humanitarian entrants have found success 
in every field of endeavour, including the arts, sports, media, 
science, research, business and civic and community life.’

13 http://www.refugeecouncil.org.au/r/rpt/2010-Contributions.pdf
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2.19 !e utilitarian argument that motivates the Expert Panel is hinted 
at in their assessment of Australia’s capacity to balance competing 
demands: ‘!e realities we face also engage Australia’s capacity for 
responding to consequent humanitarian needs, both in their own 
right and in the context of international humanitarian obligations 
which Australia has upheld over many decades.’

!e statistics provided in the Expert Panel’s report present a picture 
that suggests Australia is being confronted by a deluge of ‘boat 
people’ and that our capacity to respond to the more deserving is 
being stretched to the limit. !e following extract from the report 
is a tiny distorted fragment of the true story and does nothing to 
indicate that comparatively Australia is shouldering a very small 
part of the burden:

‘!e number of IMAs who have arrived in Australia in the first seven 
months of 2012 (7,120) has exceeded the number who arrived in 
total in 2011 (4,733) and 2010 (6,850). !e number of IMAs in July 
2012 (1,798) constitutes the largest ever monthly number and was 
the ‘largest ever’ number for the third month in a row. Passenger 
numbers per boat arrival have also been increasing’.

2.20 !e view that Australia is ‘doing it hard’ is challenged in a number 
of submissions. Many countries, especially those much less wealthy 
than us, are confronted with significantly larger refugee flows than 
Australia. For example, the Coalition for Refugees, Asylum Seekers 
and Detainees expresses concern over the inaccurate views held by 
many on the size and complexity of the problem:

‘Compared to other countries, Australia, there are relatively small 
numbers of persons seeking asylum and accepted in Australia …

Afghanistan’s ongoing wars have the largest diaspora of any country 
and it continues to be the major source of asylum seekers for 
Australia. !ere is no place east of Afghanistan where Hazaras can 
find protection until they arrive in Australia …

!ere is serious misinformation in public and political realms about 
the complexity of refugee flows and the global nature of need’.

!e International Detention Coalition comments that Australia 
faces a very small problem compared to other countries: ‘Australia 
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is by no means alone in receiving unauthorised asylum seekers, 
an occurrence observed in all regions of the globe … Australia 
continues to have one of the lowest overall numbers of arriving 
asylum seekers’.

2.21 In Chapter 1, UNHCR statistics for asylum applications received for 
2012 in 44 industrialised countries are discussed. Australia’s relative 
contribution as an industrialised country on both a GDP basis and 
on a population basis is rather unimpressive. Even less impressive 
is our contribution when the ranking also includes developing 
countries as discussed below. 

In its Statistical Yearbook for 2010, the UNHCR discussed the 
relative capacity and contribution of industrialised and non-
industrialised countries to absorb and support refugees: 14

‘Countries with strong economies are more likely to be capable of 
absorbing and supporting refugees … 

!e 20 countries with the highest number of refugees per [$US1 
of GDP per capita] are all developing countries, including 12 Least 
Developed Countries … 

At the end of 2010, Pakistan had the highest number of refugees 
compared to its national economy), hosting 710 refugees per [$US1 
of GDP per capita]. !e Democratic Republic of the Congo was 
second with 475 refugees per [$US1 of GDP per capita], followed 
by Kenya (247), Chad (225), the Syrian Arab Republic (191), and 
Ethiopia (149). !e first developed country was Germany, in 25th 
place, with 17 refugees per [$US1 of GDP per capita]’.

On this basis, Australia was ranked 174th in 2010 with 0.6 refugees 
per $US1 of GDP per capita.

14 UNHCR Statistical Yearbook. 10th ed. Country Data Sheets 27 Dec 2011 (http://www.unhcr.
org/4ef9cc9c9.html)
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What values have motivated the Federal 
Government in its review response and 
subsequent policy initiatives?

2.22 In its response to the Expert Panel’s report, the Government stated 
that it had endorsed in principle all 22 recommendations. It also 
stated that: ‘!e Australian Government believes in strong policies 
and decisive action to prevent loss of life through dangerous 
irregular maritime passages and ensuring there is no advantage for 
those who seek to arrive in Australia by such means’. 

2.23 !is view that ‘tough love’ is the only workable solution is challenged 
in a number of submissions. For example, Australian Refugee Law 
Academics point out that:

‘Saving lives at sea is of utmost importance. However, this cannot 
be done at the expense of blocking refugees’ access to international 
protection … !e debate has lost sight of underlying human rights 
violations that prompt asylum seekers to make dangerous sea 
journeys and to engage the services of people smugglers … Australia 
needs to consider a multidimensional response that positions the 
asylum seeker at the centre of its sphere of concern’.

2.24 Implicit in the adoption of policies based on deterrence and 
punishment is an assumption that this is what Australians want 
and support. !e former Prime Minister, the Hon Malcolm Fraser 
expresses the opinion that this is not necessarily so: 

‘If the toxic political debate of the last several years can be put 
aside, and if people can be told of the conditions from which 
asylum seekers and refugees flee, then the humanitarian instincts 
of Australians will be aroused instead of fear and concern about 
damage to Australian values. !ere is much evidence that Australia 
benefitted greatly from migration’.

In his submission, Geo# Hacquoil notes that:

‘Australia is a wealthy country and Australians will respond 
generously to genuine need when given the true facts of a situation. 
!e current political debate has misrepresented the facts to suit 
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the political interests of the major parties so that Australians on 
the whole are not aware of the need and the possibilities to assist. 
Australia has been generous before and it can be generous again’.

2.25 In the past, Australia has taken a leading role in international debates 
on human rights. We were one of the first countries to accede 
to the Refugee Convention of 1951. Australia was also an early 
signatory to the Universal Declaration of Human Rights of 1948, 
the Convention Against Torture, the Convention on the Rights of 
the Child, the International Covenant on Civil and Political Rights 
and the UN Conventions on Statelessness all of which contain 
obligations relevant to our response to asylum seekers and refugees.

2.26 !e approach adopted by the previous and current governments has 
jeopardised Australia’s reputation as a good global citizen. Attempts 
to get other less fortunate countries to take over the obligations 
we seem unwilling to meet paints Australia as mean, selfish and 
disdainful of the burden borne by other countries in the region and 
around the world. It also severely undermines Australia’s e#orts to 
negotiate for a regional solution.

!e Human Rights Law Centre in their submission has noted that:

‘Several policies proposed by the Government and the Coalition, 
such as proposals to transfer asylum seekers to third countries, 
including Malaysia and Nauru, breach Australia’s international 
human rights obligations …

Neither the “Malaysia Solution” nor the proposal to send asylum 
seekers to Nauru complies with Australia’s non-refoulement 
obligations …

 No policy exposing child asylum seekers to the risk of ongoing 
detention is capable of complying with Australia’s international law 
obligations’.

!e Asylum Seeker Resource Centre takes up this point:

‘Australia must pursue a regional refugee protection framework 
underpinned by the Refugee Convention. !e emergency action 
plan outlined … will demonstrate to our neighbours that Australia 
is prepared to commit meaningfully to a real engagement with 
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refugee protection in the region and that Australia does not view 
the region as a dumping ground. Cooperative action and dialogue 
is essential to long term solutions’.

Time to take leadership 

2.27 !e Centre for Policy Development acknowledges the limits for 
governments to act unilaterally to find a durable solution:

‘!ere are no easy answers or quick fixes on how to deal with 
asylum issues or to address the condition of people displaced from 
their home countries. !e policy levers available to government to 
take unilateral action are limited. !e best we can hope for is to ease 
the anguish of people who are displaced by providing humane and 
compassionate responses.

For any policy approach there are consequences and it is making 
these di$cult and finely balanced judgment calls that public policy 
makers must contend with.’

2.28 However, just because it is di$cult does not mean we should walk 
away from trying to find a durable solution that reflects the capacity 
of Australian people to act with compassion and generosity. 
Government should take on a leadership role to ensure that the 
debate is conducted in a civil manner and based on accurate facts 
and humane values including fairness, justice, compassion and 
equity.

!e Asylum Seeker Resource Centre has expressed the view that:

‘!e Australian Government’s policy response and public 
pronouncements regarding asylum seekers and humanitarian 
arrivals has played a central role in how the broader community has 
responded to change.

We know the language and tone used by community leaders and 
political figures in discussing the arrival of asylum seekers has been 
critical in how the Australian public views our new arrivals.’
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!e Humanist Society believes that:

‘Current policies and proposals by Australia’s major political parties 
and some independent MPs for o#shore processing of asylum 
seekers in neighbouring nations actually contribute to the escalation 
of boat people numbers, by fostering regional fears and instabilities, 
rather than acting as a deterrent’.

!e Humanist Society goes on to say much more needs to be done 
to ensure this debate is conducted in a dispassionate and sensible 
way:

‘Fears regarding Australia’s border control, including those implied 
in these very Terms of Reference, are disproportionate to the 
relatively small danger posed by actual asylum-seeker boat arrivals 
… 

Such rhetoric contributes to an atmosphere of xenophobia and 
often remains unchallenged in public discourse, thereby potentially 
setting the scene for predetermined outcomes in the public debate’.

A more durable and humane approach to 
asylum seekers

2.29 If and when we oppose the o#shore processing of asylum seeker 
claims, what are we specifically against? Submissions to the Expert 
Panel use the terminology to cover a number of circumstances, 
depending on who does it, how it is done, where it is carried out 
and what triggers the process.

2.30 !e narrowest definition involves the processing under local law 
of asylum claims by people who have arrived on Australian soil by 
boat and been transferred to a third country (Nauru, Manus Island 
or Malaysia). Under this method, the Australian Government 
has contracted out its legal obligations to a third country; the 
assessment is done under the laws of that country; and there is no 
duty for Australia to o#er resettlement to those assessed as refugees. 
!is method is contrary to our obligations under a number of 
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international treaties to which we are a signatory; in particular 
because it discriminates on the basis of the method by which people 
arrive in Australia. 

2.31 Many submissions oppose this approach on moral, ethical, legal 
and human rights grounds. Several pointed out the potential for 
Australia to be legally liable for decisions over which it had no 
control and the risk of human rights abuse and refoulement. 
Practical application has shown how wrong this approach is with 
its horrendous impact on the physical and mental health of people 
sent to Manus Island or to Nauru.

Julian Burnside in his submission comments that:

‘Apart from the fact that “o#shore processing” is not really about 
processing at all, both schemes (the Pacific Solution (Mark I or 
Mark II) [and] the Malaysian Solution) only come into operation 
after asylum seekers have got onto a boat in an attempt to get to 
safety in Australia. In short, it operates only after they are exposed 
to the risk from which we want to protect them. 

!us, neither … is a solution to the identified problem. In e#ect, 
they are a device to push asylum seekers away if they set sail for 
Australia, and they have nothing to do with processing. I submit 
that “solutions” which are misleadingly described, and which do 
not solve the problem at which they are directed, should not be 
adopted’.

!e Australian Psychological Society (APS) submits that it 

‘… is concerned about the significant harmful impacts of policies of 
deterrence, such as immigration detention, o#shore processing and 
turning boats away, on the mental health and wellbeing of asylum 
seekers.

… policies on refugee claimants … have been widely associated with 
harmful mental health and wellbeing outcomes by compounding 
pre-migration trauma through the nature of the treatment received 
by asylum seekers in the Australian setting.’

For over a decade, the APS has highlighted the harmful impacts of 
detention whether as part of on-shore or o#shore processing:
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‘Detention is experienced by asylum seekers as dehumanising, 
characterised by confinement, deprivation, injustice, inhumanity, 
isolation, fractured relationships and mounting hopelessness and 
demoralisation … !e harmful impact of detention persists upon 
release into the community, and include high incidence of mental 
health symptoms such as depression, anxiety and post-traumatic 
stress disorder, as well as debilitating problems with concentration, 
memory and profound changes to views of self and ability to relate to 
others. In this way, detention eventually compromises the capacity 
of refugees to benefit from opportunities ultimately a#orded by 
permanent protection …, and is implicated in far greater long-term 
costs to the eventual host country (most commonly Australia)’.

!e APS expresses its opposition to o#shore processing:

‘!e APS is seriously concerned that sending such vulnerable people 
to countries other than Australia (especially those that may not 
be signatories to the UN Refugee Convention) risks exacerbating 
existing vulnerabilities, adding to their sense of uncertainty, fear 
and despair. Again, these are extremely costly options in both short 
and long term’.

2.32 Other circumstances in which o#shore processing could apply 
include:

where people are seeking asylum in countries that are not 
signatories to international conventions or are without a local 
legal framework for processing asylum claims

where people in third countries have already been assessed as 
refugees by the UNHCR and are seeking resettlement in Australia

Several submissions argue that o#shore processing could be part 
of a program to create well defined pathways for asylum seekers. 
!is could go a long way to providing confidence that there is a 
durable solution within the foreseeable future and may remove 
much of the motivation for getting on to boats to reach Australia. 
Such programs could include:

an agreement with a third country such as Indonesia

a regional agreement with several countries such as an outcome 
of the Bali Process
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tasking the UNHCR to undertake assessment for the Australian 
Government.

In each case, processing could be done on behalf of the Australian 
Government by the local Government under local law, by Australian 
Government o$cials in the third country under Australian law or 
by the UNHCR.

2.33 Approaches which link o#shore processing to regional agreements 
also attracted unease regarding the contracting out of Australia’s 
international legal and human rights obligations. Several 
submissions warned that membership of the Bali Process did not 
necessarily guarantee capacity or willingness to abide by relevant 
international treaties or law.

Shaping future policy

2.34 !roughout history, wars, civil disturbances and turmoil have forced 
people to move to escape threats to their lives and of persecution. 
As the Asylum Seeker Resource Centre (ASRC) points out: 

‘Asylum seekers and refugees are an inevitable part of a world where 
war and oppression exist. In such a global environment, there are no 
final “solutions”, only e#ective and ine#ective methods of managing 
what is an ongoing problem’.

!e ASRC also notes that we have a particular responsibility with 
respect to Afghanistan: ‘After having been militarily involved in 
Afghanistan for over 10 years, Australia has an obligation beyond 
funding war to investing in peace and stability to remove the need 
for people to flee’.

Amnesty International (AI) expresses the view that:

‘As long as refugees have little chance of finding safety through 
o$cial channels many will be forced to seek protection through 
dangerous uno$cial channels. As such, a successful regional 
approach to refugees can only work if refugees and asylum seekers’ 
access to protection and durable solutions is improved, as evenly as 
possible, across all regional countries.’
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AI also observes that the majority of the region’s refugees originate 
from countries that are either emerging from or in the middle of 
protracted conflict and with long histories of severe persecution of 
minority groups. ‘!e Australian Government must play its part in 
addressing ongoing security issues in the Asia Pacific region through 
development, peace keeping and the promotion of international 
human rights standards’.

2.35 !e growing integration of Australia into South East Asia has 
encouraged Australian governments to work with other governments 
in the region to build infrastructure to foster cooperation in the 
fields of commerce, trade, defence and the arts. Work to extend this 
cooperation to refugees is progressing slowly almost haphazardly.

2.36 !e need for Australia to take a leadership role in encouraging 
greater regional cooperation is identified often in submissions. 
!e submission compiled by a group of refugee and asylum seeker 
organisations and individuals including Amnesty International, 
Get Up, Welcome to Australia, Asylum Seekers Resource Centre, 
Human Rights Law Centre, Refugee Council of Australia, ChilOut 
(Children out of Detention), Brigidine Asylum Seekers Project and 
Malcolm Fraser states:

‘Irregular migration is an international issue which cannot be solved 
by one country acting in isolation. As has successfully occurred 
in the past, Australia must work with our regional neighbours to 
encourage the protection and orderly management of irregular 
migrants in our region’.

Amnesty International stresses the importance of Australia taking a 
leading role in the region:

‘Australia has an important role to play in encouraging and leading 
the development and implementation of crucial elements of refugee 
protection throughout the Asia Pacific region. Australia must work 
with its neighbours to provide appropriate financial and technical 
support for these measures’.

!e Refugee Council of Australia highlights a potential benefit of 
this leadership:
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‘It is ultimately in Australia’s national interest to provide 
leadership which encourages greater protection for people facing 
persecution. Much of the flow of asylum seekers to Australia has 
been influenced by asylum seekers’ views – often well-founded – 
about the limited opportunities for e#ective protection in Asia. 
If protection opportunities for refugees within Asia increase as 
part of a working regional cooperation framework, the pressure 
on movement to Australia must inevitably decrease. !e United 
Nations High Commissioner for Refugees (UNHCR) and the many 
non-government organisations that assist in meeting the physical 
and psychological needs of these people should form an important 
element of future policies’. 

2.37 !ere is also a beneficial role for the UNHCR and other non-
government organisations to play in future policy. In its submission 
to the Expert Panel, the UNHCR said:

‘UNHCR’s operations in the [South East Asian] region have played 
and continue to play a significant role in providing a basic protection 
safety net for persons in need of international protection. In the 
absence of an appropriate institutional framework that provides 
for a rights-based approach, State responsibility and predictable 
partnerships, the e#ect of the O$ce’s activities on maintaining or 
expanding protection space in countries people transit through 
might best be described as limited in scope and palliative in nature’.

!e Save the Children Fund (SCF) submission drew attention to the 
achievements of many organisations and their potential role:

‘!e role of the global agencies such as the United Nations High 
Commissioner for Refugees and UNICEF and for regional bodies 
such as the Association of South East Asian Nations would be 
crucial in many of the suggestions and other strategies possible. 
Organisations such as Save the Children can also play a strategic 
role in supporting the initiatives and advising on the ongoing 
involvement and impact on children and communities’.

SCF provided an example of a project it is undertaking to emphasise 
the valuable role that NGOs can perform:

‘In addition, the Government can support existing or proposed 
projects that aim to reduce the risks faced by children and families 
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on the move. An example of such a project is Save the Children’s 
Cross-border Project against Tra$cking and Exploitation of 
Migrant and Vulnerable Children in the Mekong Sub-Region. Such 
initiatives contribute to the development of cross-border protection 
systems that are inclusive and that work for all children, respecting 
their dignity, rights and protection needs, regardless of their status’.

2.38 A durable solution that protects the human rights of all people, 
enhances human welfare and enables an equitable sharing of 
the burden will reflect the obligations contained in the Refugee 
Convention and other relevant treaties and international law to 
which we are signatories.

!e Human Rights Centre points out:

‘Attempts to deter and prevent asylum seekers from travelling 
to Australia by boat that do not also provide an alternative safe, 
expedient and durable protection pathway will violate Australia’s 
obligation to implement the Refugee Convention and various 
international human rights treaties in good faith’.

Where to from here?

2.39 Australia’s asylum seeker and refugee policies have caused much 
dissension and division within our community. Political leaders 
have exploited this situation for their own ends and thereby added 
to the pain and distress endured by people already traumatised and 
despairing. For this country to regain its position in the international 
community as a democratic nation proud of its strong tradition of 
human rights, we must demand an end to these shameful policies.
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3.1 On Monday, 13 August 2012 the Expert Panel on Asylum Seekers 
presented its report to the Prime Minister Julia Gillard and to 
then Minister for Immigration Chris Bowen. At the joint press 
conference, the Prime Minister responded to the report by saying:

‘!is is a day for action and getting things done.

Consequently the Government today has determined to endorse in 
principle, all of the recommendations of Angus Houston’s report. 
!at means that in the coming weeks and months, we will be 
working through those recommendations and the implementation 
of dealing piece by piece with those recommendations.

But we will urgently move on a set of these recommendations. 
First and foremost, we will in Parliament tomorrow, introduce 
amendments to the Government’s bill before the Parliament to its 
piece of legislation on asylum seekers and refugees.

!ose amendments will be to enable us to commence processing 
arrangements on Nauru and on PNG. !ey will be amendments in 
the form recommended by Angus Houston. !at is, amendments 
that enable the Parliament to make a determination about each 
country that becomes part of an o#shore processing arrangement.

We will also move to immediately implement the recommendations 
on family reunion, and Minister Bowen will outline some further 
details of that.

We have endorsed in principle increasing our refugee intake to 
20,000. !at is a key part of this report and we have endorsed that 
part in principle today with proper consideration to be made of 
managing the costs of an increase in the refugee intake.

And we will do what the report recommends, which is seek to enter 
into some further discussions with Malaysia on protections in the 
Malaysia agreement and on oversight of the Malaysia agreement.’

It was her urgent commitment to bring in amendments to reinstate 
o#shore processing on Nauru and Manus Island that caused 
deep distress amongst the many people who have been working 
towards a more humane and compassionate asylum seeker policy 
in Australia. Some were incredulous that we could be returning to 
the dark days of the Howard Government’s ‘Pacific Solution’; others 
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expressed confusion even anger that the huge e#ort they had put 
into making known to the Expert Panel their strong opposition to 
this barbaric policy had been so totally ignored.

What follows here is an account of how people have continued 
to voice their opposition to o#-shore processing and their hope 
that someday Australia will understand that this cruel policy is 
destroying the people it pretends to help and sullies the reputation 
of all Australians by depicting us as inhospitable, selfish people who 
can turn our backs on fellow humans in desperate need.

3.2 Labor for Refugees has had some success with its lobbying in 
the past. However, this time, notwithstanding the Expert Panel’s 
emphasis on an ‘integrated approach’, the Government’s legislative 
response has (thus far) been highly selective and driven by a 
misguided notion that it can singlehandedly solve the problem of 
desperate people climbing aboard leaky boats with unspeakably 
harsh and punitive measures. 

A hastily implemented scheme to  
punish and deter

3.3 As the Refugee Council of Australia (RCOA) states (15 August 
2012): ‘!e Australian Government’s interest in the refugee 
protection measures recommended by the Expert Panel on Asylum 
Seekers has not matched its haste to implement the Expert Panel’s 
recommendations on deterrence’. 

Laura Tingle (AFR, 16 August 2012) warns that ‘asylum seeker 
policy between now and the election risks being just about Nauru 
and Manus Island’. 

Other refugee advocates, Amnesty International, the National 
Coordinating Committee of Labor for Refugees, Malcolm Fraser 
and the Asylum Seeker Resource Centre have all expressed similar 
views to those of the RCOA. 

3.4 Nevertheless, the Federal Parliamentary Labor Party hastily 
adopted all of the Expert Panel’s recommendations, including those 
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that directly conflict with the party platform. For example, Chapter 
9 Paragraph 160 of the platform reads in part: ‘Protection visa 
applications made in Australia will be assessed by Australians on 
Australian territory’. 

3.5 Amnesty International announced (13 August 2012) that it was 
‘appalled’ with the recommendations of the Expert Panel which it 
viewed ‘as a major setback for refugee policy’. Amnesty International 
saw them as ‘ignoring altogether the fundamental right to seek 
asylum or the realities of why vulnerable people flee from horrific 
circumstances’. 

In their statement (13 August 2012) on behalf of the National 
Coordinating Committee of Labor for Refugees, Shane Prince 
and Robin Rothfield said ‘!e Expert Panel’s resort to punishment 
for those fleeing persecution is wrong and misguided’. !ey drew 
attention to Chapter 9 Paragraph 157 of the ALP’s National Platform 
which reads in part: ‘Labor will ensure that asylum seekers who 
arrive by irregular means will not be punished for their mode of 
arrival’. 

Malcolm Fraser and the Asylum Seeker Resource Centre responded 
(14 August 2012) to the Expert Panel recommendations thus: 

‘!e Asylum Seeker Resource Centre (ASRC) is shocked and 
disappointed with the release of the Expert Panel’s recommendations 
as they focus on deterrence, punishment and breach the very reason 
the Refugee Convention was established – o#ering protection to 
people fleeing persecution’. 

A cruel return to the racist ‘Paci!c Solution’

3.6 On 15 August 2012, "e Age, in an article ‘Fraser condemns “racism” 
of refugee report’, wrote that ‘Former Prime Minister Malcolm 
Fraser says recommendations in the Houston report are “racist” and 
in some ways worse than the Pacific Solution under John Howard’.

!e Sydney Morning Herald of 14 August 2012 summarised the 
response thus: 
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‘Refugee and human rights groups have condemned the 
recommendations of the expert Panel led by the former chief of 
the Defence Force, Angus Houston, badging them a “cruel return” 
to the “Pacific solution” policies of the former Prime Minister John 
Howard’.

3.7 Indonesia was not unhappy. "e Age of the same day reported that 
‘Indonesia has welcomed the recommendations of the Expert Panel 
and urged Australia to take all or some of the 5000-plus registered 
refugees it says are awaiting passage’.

Nevertheless, the Sydney Morning Herald of 14 August 2012 
discussed the ‘long wait in store for those sent to island camps’ 
writing that ‘Asylum seekers sent to Nauru or Papua New Guinea’s 
Manus Island under a revised version of the Howard Government’s 
“Pacific solution” could languish in those camps for years’.

3.8 "e Age of 14 August 2012, in announcing that the ‘Federal 
Government will rush legislation into Parliament today to process 
asylum seekers in Nauru and Papua New Guinea after accepting 
proposals that take Australia back to the harsh o#shore mandatory 
detention of John Howard’s Pacific Solution’ saw the irony in the 
‘big surprise of the blueprint crafted by Julia Gillard’s Expert Panel 
is that it is even tougher, in key respects, than the plan Tony Abbott 
was prepared to back just six weeks ago … and just as tough as John 
Howard’s Pacific Solution’.

"e Age of 15 August 2012 summarised the events thus: ‘!e ALP’s 
long struggle with the asylum seeker issue has ended in capitulation. 
!e Coalition has won the argument’, and that as a consequence, 
‘refugees could spend years languishing in exile out of sight, out of 
mind’.

Violating human rights and international 
obligations

3.9 In its 17 August 2012 media release, the President of the Australian  
Human Rights Commission, Professor Gillian Triggs, says, 
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‘!e repeal of human rights protections contained in the Migration 
Act violates one of the first recommendations of the Expert Panel 
Report, that adherence by Australia to its international obligations 
should be one of the guiding principles shaping Australian policy 
on asylum seeker issues’. 

3.10 If you read the recently adopted Migration Act you will be alarmed 
at the many clauses authorising human rights violations and 
allowing avoidance of due process. 

!e clauses have been included in complete disregard of the ALP 
platform. Part B 5 (d) (Rules) of the ALP’s Constitution reads, in 
part: ‘!e Federal Parliamentary Labor Party shall have authority in 
properly constituted Caucus meetings to make decisions directed 
towards establishing the collective attitude of the Parliamentary 
Party to any question or matter in the Federal Parliament, subject 
to … (iii) no attitude being expressed which is contrary to the 
provisions of the Party Platform’. 

Today, asylum seekers, tomorrow – who knows? !e Labor Party 
needs to be represented by MPs prepared to say ‘No’ to such things. 

3.11 In its 17 August 2012 release, !e Human Rights Law Centre 
(HRLC) pointed out that the law authorises the transfer of asylum 
seekers who arrive by boat to o#shore locations where they will 
remain indefinitely, even if they are assessed to be genuine refugees, 
in violation of Australia’s obligations under the Refugee Convention 
and the International Covenant on Civil and Political Rights. 

Stripping away protections and contravening 
the platform

3.12 !e HRLC also observed that the law strips away special protections 
for children in violation of our obligations under the Convention 
on the Rights of the Child. Phil Lynch of the HRLC noted that 
the rules of natural justice would not apply to a range of decisions 
("e Australian, 18 August 2012). Proposed amendments to the 
Bill, which would have limited o#shore detention to one year and 
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protected children’s rights, were rejected by the Government. All of 
this is in stark contravention of the ALP platform.

3.13 To quote from one part of the Bill:

‘!e Minister must cause to be laid before each House of the 
Parliament … a copy of the designation … a statement of the 
Minister’s reasons … a copy of any written agreement … a statement 
about the Minister’s consultations … a summary of any advice 
received … a statement about any arrangements’. 

!is gives the appearance of due process, until one reads on:

‘… the fact that some or all of those documents do not exist does 
not a#ect the validity of the designation … A failure to comply 
with this section does not a#ect the validity of the designation … 
In this section, agreement includes an agreement, arrangement or 
understanding … whether or not it is legally binding …’

!e law now requires a human rights statement on every piece of 
new legislation. !e Government was accused of bypassing this 
law by making amendments to a Bill introduced before a human 
rights statement was required, instead of introducing a new Bill 
("e#Sunday Age, 19 August 2012).

3.14 On 15 August 2012, "e Age reported on plans by the Government 
for Australian Defence Force to help to fast-track the asylum camps 
so as to have asylum seeker processing start on Nauru and Manus 
Island within a month, as it faced bitter criticism over its plan to 
hold refugees for unspecified times before they were resettled.

!e same day, the Sydney Morning Herald noted that ‘processing 
[was scheduled] to start in weeks but detention to last years’ and 
that the Prime Minister had stated: ‘I accept responsibility for my 
actions’, notwithstanding that the Federal Government’s move to 
send asylum seekers to Nauru or Papua New Guinea’s Manus Island 
for processing had made headlines overseas, drawing attention to 
denouncements by human rights groups.

On 16 August 2012, "e Age reported that the United Nations High 
Commissioner for Refugees had warned that asylum seekers must 
not be held on Nauru or Manus Island for so long that they su#er 
psychological damage.
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A desperate Government’s desperate hope

3.15 !e same day, the Sydney Morning Herald noted that the people 
smugglers in Indonesia had stepped up the pace and price of a 
passage to Australia in response to the Gillard Government’s new 
policy on asylum seekers, as the United Nations High Commissioner 
for Refugees warned Australia risked breaching international 
obligations.

On 17 August 2012, "e Age reported that Labor was desperately 
hoping the boats would now stop and the issue will lose its potency. 
!e boats didn’t stop and the issue did not lose its potency. 

A political football

3.16 On 17 August 2012, "e Age reported that Desh Balasubramaniam, 
a former asylum seeker and founder of arts and literature movement 
Ondru, which seeks to promote community dialogue, had argued 
that asylum seekers ought not be treated as a political football but 
as resilient people we should embrace.

On 18 August 2012, in a Sydney Morning Herald article, ‘Islands of 
the dammed’, Deborah Snow asked, ‘It’s costly, it’s been tried before 
and could tarnish Australia’s name. So why is the latest refugee 
gambit being seen as the answer’.

An 18 August 2012 article in the Illawarra Mercury noted that the 
report of the Expert Panel chaired by retired Defence Chief Air 
Chief Marshall Angus Houston ‘obviously delighted Tony Abbott 
and provided relief to many in the Government benches’, thereby 
indicating that it was all about politics and nothing about good 
policy.

3.17 On 20 August 2012, "e Age discussed how ‘No advantage’ might 
be a solution in name only and may turn out to be hollow for those 
languishing in refugee camps.
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Seeking to provide some perspective on the numbers of asylum 
seekers, "e Age documented on 22 August 2012 the record 
migration from New Zealand, which it termed, ‘a flood of economic 
refugees’. 

Snubbing neighbours and ignoring the 
desperate

3.18 In an 18 August 2012 article, ‘How to snub neighbours and ignore 
the desperate’, the Sydney Morning Herald wrote ‘As Canberra looks 
forward to a blueprint for engaging with the “Asian Century” from 
economic gurus Ken Henry and Peter Drysdale, our politicians this 
week heard the dog whistle of xenophobia and took us well back 
into the past century’.

3.19 On 19 August 2012, "e Sunday Age reported that the Nauru 
Government demanded rights and freedom for asylum seekers sent 
to Nauru, stating that whilst they would have a night curfew and 
be banned from paid employment, they otherwise would be free 
to roam the island, send their children to schools and do voluntary 
work in the community. !is did not happen.

3.20 On 23 August 2012, both "e Age and the Sydney Morning Herald 
reported that the Commonwealth Ombudsman has urged the 
Gillard Government to find an urgent solution to deal with refugees 
deemed security threats by ASIO but whose mental and physical 
health is threatened by indefinite detention. 

On 24 August 2012, the Newcastle Herald reported that ‘Australia 
will resettle an extra 6000 refugees every year in the biggest 
increase in the country’s humanitarian program in 30 years’, but 
the Opposition Leader has subsequently advised that this will not 
happen under a Liberal Government.

3.21 !e same day, the Sydney Morning Herald, in an article ‘Foreign 
aid cash may be used to fund island centres’, reported that ‘money 
from Australia’s foreign aid budget could be used to pay for some 
of the $3 billion cost of reopening asylum seeker processing centres 
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on Nauru and Manus Island, the Minister for Foreign A#airs, Bob 
Carr, has revealed’.

!en there was a word of protest from an unlikely quarter, with 
"e# Age (24 August 2012) reporting that mining magnate Clive 
Palmer has called o# his bid for Liberal National Party pre-selection, 
in part because of the federal Coalition’s stance on asylum seekers.

3.22 On 24 August 2012, "e Age observed that ‘Dozens of Indonesians 
who crewed boats carrying asylum seekers to Australia will no 
longer face mandatory five-year jail terms if convicted of people 
smuggling, after the Gillard Government moved yesterday to 
restore judicial discretion.’

3.23 In a 25 August 2012 article, ‘UN refugee agency wary of any role 
in islands plan’, "e Age reported that the UNHCR has ruled out 
any role in processing asylum seekers on Nauru or Manus Island, 
saying Australia would be responsible for their health, welfare and 
processing and protection of those found to be refugees.

Calls of distress

3.24 "e Sunday Age of 26 August 2012 reported that ‘hundreds of 
asylum seekers on Christmas Island are believed to have gone on 
hunger strike to protest against being sent to Nauru for their claims 
to be assessed’, whilst the Newcastle Herald of 28 August 2012 
lamented that whilst 

‘Australians have witnessed recently the usual debates about asylum 
seekers, in the media and by our politicians, disappointingly, the 
same tired myths about asylum seekers are being trotted out by both 
sides, … even children are [now] paying for this inaction [to"counter 
the myths] with their lives’.

3.25 On 29 August 2012, the Sydney Morning Herald, in an article headed 
‘Pacific heads want accepted refugees resettled’, reported that whilst 
‘Prime Minister, Julia Gillard, will get her “Pacific solution” for 
processing asylum seekers, … [both] Papua New Guinea and Nauru 
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have made clear Australia must be willing to settle people found to 
be refugees’.

On 31 August 2012, "e Age reported that ‘just 55 people had 
been rescued by last night from a boatload of 150 or more asylum 
seekers that foundered only kilometres o# the coast of Java on the 
way to Christmas Island’, whilst the Sydney Morning Herald raised 
questions over the ‘slow response to [the] asylum seeker distress 
call … after survivors were discovered almost 24 hours after they 
first issued a distress call while only eight nautical miles o# the coast 
of Java’.

3.26 On 3 September 2012, the Sydney Morning Herald noted that 
‘Hazaras have a case to be given priority status’. It wrote that: 

‘…as another boatload of asylum seekers sinks with enormous 
loss of life … the saved and the drowned … [being] all Hazaras 
from Afghanistan and Pakistan [and] that … this terrible statistic 
– repeated over and over in the annals of such escape journeys – 
should draw attention not to the e#rontery or impertinent ambition 
of these Afghans and others who try to reach Australia by sea, but 
to the mass calamity of everyday living that drives people to such 
desperate measures. !e Hazara, mostly Shiites from the highlands 
of central Afghanistan, have been the target for at least two decades 
of successive regimes in that country – above all of the Taliban, 
but even at the hands of relatively benign and well-intentioned 
administrations such as that of Rabbani and Massoud in the 1990s’. 

Unheeded warnings 

3.27 On the same day, the Syndey Morning Herald reported that ‘Asylum 
seekers will be warned against trying to reach Australia by boat in 
a series of videos and posters telling them they could be sent to 
Nauru or Manus Island and will not be processed faster than people 
who wait in refugee camps’. "e Age reported that the ‘Opposition 
is demanding Sri Lankan asylum seekers be immediately deported 
back to their homeland without having their refugee claims assessed 
following the latest arrival of a boat at the Cocos Islands’. However, 
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the next day, the Sydney Morning Herald noted that there had been 
‘outrage over [the] Coalition vow to turn back the Sri Lankans’.

3.28 After the restoration of judicial decision making for people smuggler 
charges, "e Age reported on 4 September 2012 that ‘After two years 
in detention, most of it in maximum security prison, it took barely 
10 seconds yesterday for Jeky Payara to be told he wasn’t facing 
any charges after all, and could return to his village in the remote 
Maluku Islands of Indonesia’.

On 5 September 2012, "e Age noted that ‘Indonesia has threatened 
to refuse future requests by Australia to transfer rescued refugees 
from one ship to another in mid-ocean so they can be returned to 
Indonesia’.

3.29 !e same day, "e Age praised the Governor-General writing,

‘On the issue of refugees, our Governor-General is showing our 
political leaders what compassion and decency look like. After 
years of dog-whistle politics and the deceptive demonisation of 
asylum seekers as “security threats”, “illegal immigrants” and “queue 
jumpers”, Quentin Bryce represented the fairer, more humane face 
of Australia when she visited a Syrian refugee camp in Jordan. With 
simple human compassion, she said: “It is enormously distressing 
for all of us to reflect on the huge numbers” …’

Surely we could do more to assist our fellow 
human beings 

3.30 On 11 September 2012, the Newcastle Herald reported that ‘!e 
asylum seekers Australia sends to Nauru for processing will have 
access to training courses and pastoral care provided by the 
Salvation Army, and any children will be sent to school’.

3.31 Also on 11 September 2012, the Sydney Morning Herald, in an 
article underlining the failure of the Government’s policy reported 
that ‘!e Government will send the first handful of asylum seekers 
to Nauru this week as boats continued to pour into Australian 

ATOP_Text_6pp.indd   63 22/05/13   12:33 PM



64 Alternatives to Offshore Processing

waters at record levels, threatening to overwhelm any deterrence 
factor the revived “Pacific solution” is designed to create’.

A similar article appeared in "e Age of that day, ‘PM’s asylum-
seeker policy fails to deter boats’, which reported ‘Refugees from 
Afghanistan and Pakistan are still arriving in Indonesia en route to 
Australia despite the Gillard Government’s “no advantage” policy 
and the introduction of processing on Nauru’.

3.32 On 12 September 2012, the Newcastle Herald advised that ‘!e"first 
group of asylum seeker boat arrivals to be sent to an o#shore 
processing centre on Nauru will be accompanied by about 90 
Australian Federal Police o$cers’.

!e next day, a writer in that newspaper said that 

‘We should let the people settle here. !e plight of asylum seekers 
is an issue that divides many, including the current Federal 
Government. As one of this writer’s family members came to these 
shores as a refugee, this is an issue close to the heart…Australia 
is a developed country yet ranks 47th in terms of the number of 
refugees accepted. Surely we could do more to assist our fellow 
human beings.’ 

However, a day later, the Newcastle Herald reported that ‘!e first 
transfers of asylum seekers to Nauru since Labor abolished o#shore 
processing in 2008 will start within days.’

On 14 September 2012, the Sydney Morning Herald reported 
the sad news: ‘First flight to Nauru shrouded in secrecy. !e first 
planeload of asylum seekers left Christmas Island for Nauru last 
night, ushering in the revival of the “Pacific solution” 11 years after 
the Howard Government sent to the Pacific those rescued by the 
MV"Tampa.’

3.33 However, the same day, the Newcastle Herald published an article, 
‘Refugee intake set for boost’ in which it discussed how ‘One 
thousand people fleeing violence in Syria will be among 20,000 
refugees to be resettled in Australia, the Federal Government says’.
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Woeful planning leads to safety concerns

3.34 On 18 September 2012, "e Age reported: ‘Labor’s “Pacific Solution” 
gets going in Nauru. A planeload of Sri Lankan boat people is 
expected to land on Nauru today as the Labor Party’s reinvigoration 
of the so-called “Pacific Solution” gathers pace.’ 

3.35 However, there were no proper preparations. In an article in "e 
Age of 19 September 2012: titled ‘Nauru demands segregation at 
camp’ it was reported that ‘!e Nauruan Government ruled out 
accepting women and children asylum seekers until “modifications” 
are made to the tent city that has sprung up on their tiny island 
nation over the past six weeks, echoing criticisms by the Salvation 
Army.’

On 22 September 2012, concerns were elevated. !e Sydney Morning 
Herald of that day headlined an article ‘Onus is on Australia for child 
safety – UN’ in which it stated ‘!e international refugee watchdog 
has warned Australia will remain accountable for children sent to 
Nauru and should undertake “vulnerability” assessment for the 
welfare of under-age asylum seekers.’

More problems emerged. On 26 September 2012, the Sydney 
Morning Herald wrote in an article ‘Overflow forces refugees to 
mainland’ that: ‘!e Federal Government has begun moving asylum 
seekers from Christmas Island to the Australian mainland, despite 
their having arrived after Labor’s deadline for its Pacific solution.’

But if we turn these poor, disadvantaged 
people away, where else will they go?

3.36 On 29 September 2012, the Sydney Morning Herald, in an article 
titled ‘Policy by numbers ignores complex motivations’ wrote:

‘Numbers tell a story, but not, perhaps, the story. More than 3670 
Sri Lankans have taken to the open ocean this year – most in the 
past few months – to journey to Australia and claim asylum … But 
the surge in arrivals can be interpreted another way. “!e war is 
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formally over for now, bombs are not falling any more,” says Bala 
Vigneswaran of the Australian Tamil Congress. “But not a lot has 
changed in terms of safety and human rights.” A British judge lent 
support to this view this month, blocking the deportation of failed 
Sri Lankan asylum seekers over fears they could be tortured.’

On 29 September 2012, the Illawarra Mercury reported that ‘A boat 
carrying close to 200 asylum-seekers has made September a record 
month for would-be refugees arriving by boat.’

On 9 October 2012, the Newcastle Herald asked, 

‘It seems like every day we hear something in the media about all 
the “boat people” that are arriving on our shores. We keep hearing 
that it costs us money. We hear that it isn’t our problem. We hear 
that it needs to be stopped. But if we turn these poor, disadvantaged 
people away, where else will they go?’

3.37 On 16 October 2012, "e Age reported a rare positive story: ‘Hope 
for refugees deemed to be threats.’ It noted that ‘Refugees deemed 
threats to national security by the Australian Security Intelligence 
Agency and, as a consequence, kept in indefinite detention will now 
have the right to have the assessments reviewed by a former Federal 
Court judge’.

On 26 October 2012, the Sydney Morning Herald reported that:

‘Most of the 20,000 refugees Australia will accept every year under 
its expanded humanitarian intake will come from source and transit 
countries and regions including the Middle East, Africa, Malaysia, 
and Pakistan as part of Government’s plan to dissuade people 
getting on boats.’ 

Morally bankrupt policy making

3.38 On 1 November 2012, "e Age once again wrote an article 
highlighting the folly of the Government and its policy reversal. 
!e article, entitled: ‘A backward step beyond the Pacific Solution. 
Morally bankrupt policy making has overturned principle’ read, 
in"part:
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‘!e Refugee Convention has a core principle: people who flee 
persecution or death must be given refuge. !e fate of refugees 
from Nazi Germany who were turned away prompted convention 
signatories to accept this principle as legally binding.’ 

!ose lessons are forgotten in the irrationality of today’s politics. 
Labor plans to do the very thing for which it once denounced the 
Coalition: excise the whole mainland from Australia’s migration 
zone. When the Howard Government proposed this legal fiction, 
Chris Bowen said it would be ‘the day that Australia turned its 
back on the Refugee Convention’. It was a well-argued speech.15 
As"Immigration Minister, he later said it is ‘entirely in keeping with 
our obligations’. 

3.39 On 21 November 2012, "e Age published an article stating ‘Nauran 
police intend to pursue wilful damage and riot charges against two 
asylum seekers who returned to Iran before facing court over a 
disturbance at the island’s processing centre in September’.

Abolishing basic rights – in limbo and without 
political leadership

3.40 On 22 November 2012, "e Age reported that the Government was 
about to embark on a new crackdown on refugees stating that ‘!e 
Federal Government has announced it will keep refugees who are 
processed onshore in limbo – without the right to work and at risk 
of being sent to an o#shore centre at any time – in a tough new 
attempt to attack the people-smuggling trade’.

3.41 On 23 November 2012, "e Age reported that ‘Tony Abbott is 
set to up the ante on asylum seeker policy by promising to make 
the thousands of people soon to be released into the community 
work for their limited welfare payments’, whilst ‘Labor backbencher 
and former human rights lawyer Melissa Parke has urged the 
Government to consider allowing refugees on bridging visas to 
work in regional areas where there are labour shortages’.

15 http://www.chrisbowen.net/media-centre/speeches.do?newsId=2061
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3.42 On 24 November 2012, "e Age expressed the problem well in 
an article entitled, ‘Cynicism mars the debate on refugees’, when 
it wrote: ‘!is newspaper has said it before, we say it again today 
and we will repeat it until honesty and decency replace cynicism 
and dog-whistle tactics: Australia does not have an asylum-seeker 
problem; Australia has a political leadership problem.’

On 27 November 2012, "e Age noted that ‘New rules denying 
asylum seekers work rights for up to five years will be softened in 
response to a backlash from Labor MPs and one of the principal 
architects of the Gillard Government’s policy to stem the number 
of boat arrivals’.

3.43 On 29 November 2012, "e Age reported ‘ten episodes of self-harm 
at the Nauru processing centre in 24 hours were a direct response to 
the Government’s decision to release thousands of recently arrived 
asylum seekers into the community, according to Nauru detainees’. 

!is was followed, on 1 December 2012, with a report by "e Age 
that ‘Omid, the Iranian man on Nauru gravely ill after starving 
himself for 50 days, has been flown to Australia … in a secret 
operation’.

Sending them back to danger

3.44 On 6 December 2012, both "e Age and the Sydney Morning 
Herald observed that persecution claims by Sri Lankan refugees 
had been ignored, ("e Age) quoting one refugee as saying, ‘I have 
great fear for my life … I needed Australia to help me, but they 
just sent me back to danger’, whilst the Sydney Morning Herald 
reported that ‘Asylum seekers forcibly deported from Australia say 
the Government ignored their claims of persecution, granted them 
only one brief interview in detention and knowingly sent them back 
to danger in Sri Lanka’.

!en, Immigration Minister Chris Bowen agreed to process 57 
Tamil asylum seekers’ protection claims a day after they were due 
to be deported ("e Age, 6 December 2012), but two days later  
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"e#Age reported that the Immigration Minister ‘… [told the] court 
he has the power to remove genuine refugees from Australia.’

On 11 December 2012, the Newcastle Herald, in an article, 
‘Protester’s return to Nauru cruel’, reported that ‘An asylum seeker 
who held a hunger strike for 50 days on Nauru and was airlifted 
to Australia for medical care has been returned to the island’s 
detention centre’.

Inde!nite detention and other immoral  
and low practices

3.45 On 12 December 2012, the Sydney Morning Herald reported that 
‘!e Federal Government will defend its right to keep refugees in 
indefinite detention by claiming a High Court judgment in relation 
to one Sri Lankan asylum seeker does not apply to boat people.’

!e same day, "e Age expressed the view that 

‘Boycotting a national team sends a powerful message because 
sport is so closely tied to national prestige. !e Sri Lankan 
Government is credibly accused of gross abuses of the rights of the 
Tamil minority during and after a brutal civil war. In 2010–11 and 
2011–12, Australia granted more protection visas to refugees from 
Sri Lanka than all but three other countries. !at is why demands 
for a boycott as Sri Lanka’s cricketers prepare for a three-Test series 
in Australia cannot easily be dismissed’.

3.46 Sadly, on 14 December 2012, "e Age reported that ‘!e High Court 
has dismissed a challenge by a teenage Afghan refugee whose bid to 
bring his mother and younger siblings to Melbourne was rejected 
by the Department of Immigration and Citizenship because they 
were unable to get the consent of his father’ (perversely, because 
he could not be located on account of the fact that he was probably 
dead). 

3.47 On 15 December 2012, "e Age reported that ‘One of Australia’s 
leading mental health experts has quit the Gillard Government’s 
advisory council on asylum seekers and detention after more than a 
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decade, citing plans to indefinitely deny work rights to thousands of 
recent arrivals as “the last straw”.’ 

In an article, ‘Despair at refugee hell’, it expressed the opinion:

‘Harry Minas is no naive novice when it comes to asylum seeker 
policy. !e mental health expert served on the Government advisory 
council through the Howard Government’s hardline Pacific solution 
and then the Gillard Government’s revival of o#shore processing. 
Now, after 20 years of mandatory detention of boat arrivals who 
exercise their legal right to seek refuge from persecution, the latest 
bid in the political battle to see “who can be the more hard-arsed” 
drove Professor Minas to resign.’

!e same day, "e Age reported that the United Nations High 
Commissioner for Refugees had found that ‘Australia and Nauru 
could be in breach of their international obligations to protect 
refugees …’

3.48 !e Sydney Morning Herald of 19 December 2012 reported that 

‘Australia’s contributions to United Nations humanitarian and 
development bodies will be cut by $20 million this year to pay for 
food and housing for asylum seekers in Australia, just months after 
Labor won a seat on the UN Security Council with a promise of 
increased aid.’

‘Not only devious to plunder, it is immoral as well. Bob Carr isn’t a 
silly man; he knows there is a very big di#erence between funding 
practical aid for refugees in Jordan, Lebanon and Sudan and 
diverting that money to waste on the insane policy of not allowing 
those resident in Australia to work for a period of up to five years 
(“Aid budget cut to feed refugees”, 18 December 2012). Real aid is 
genuinely supportive; sadly, our refugee policies appear to be mainly 
punitive and now an unjustifiable drain on our limited foreign aid 
budget’. 

"e Age of that day described the action as a ‘new low’. 

In a similar vein, the Newcastle Herald of 19 December 2012, 
reported that ‘Prime Minister Julia Gillard has been labelled the 
Grinch who stole Christmas from the world’s poorest people, 
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following her Government’s decision to spend foreign aid money 
on asylum seekers in Australia’.

3.49 On 23 December 2012, the Sun Herald, in an article ‘Unaccompanied 
teenage refugees could be at risk during holidays’, reported that 
‘teenage refugees released into the community could spend this 
Christmas either homeless or couch surfing because of serious gaps 
in arrangements for their care’. 

Adverse assessments – a legal blackhole

3.50 "e Age of 27 December 2012 addressed the issue of refugees who 
had been given an adverse assessment by ASIO thus: 

‘… the most desperate cases involved more than 50 people trapped 
in what one MP described as a “legal black hole” – found to be 
genuine refugees but branded a security threat by the intelligence 
agency, ASIO, and not permitted release. Nor were the group 
– mostly Tamil – allowed to know the reasons for their adverse 
assessment or to appeal the finding. No other country was willing to 
accept these refugees and some had been held in detention for up to 
three years. !e mental toll led to a spate of suicide attempts. David 
Manne, the lawyer who successfully upended the Government’s 
so-called “Malaysia solution” – before the Coalition scuttled the 
Government’s attempt to legislate around the finding – brought a 
new High Court challenge over the fairness of holding people in 
indefinite detention. !e case was won but the outcome produced 
a Clayton’s review, with detainees allowed to apply for review but 
ASIO retaining a final veto over their assessment’.

On 27 December 2012, "e Age reported that protesters had called 
for ‘Sri Lanka and its cricket team [to] … be exiled from world sport 
in the same manner as Zimbabwe and boycotted by Australia’. 

On 28 December 2012, "e Age reported that ‘seven people, 
including a sta# member, were injured in a Christmas Eve scu%e 
between asylum seekers at the Australian immigration detention 
centre on Manus Island, Papua New Guinea’. 
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3.51 !e New Year saw "e Age of 2 January 2013 making further appeals 
to our humanity in its article ‘!ose seeking refuge deserve dignity 
and respect. !e divisive scare tactics on asylum seekers must end’. 

On 16 January 2013, "e Age reported that a Tamil woman Ranjini 
locked in immigration detention for the term of her pregnancy 
after the Australian Security Intelligence Organisation branded her 
a security risk, had given birth to a boy.

On 3 February 2013, "e Sunday Age reported that ‘ASIO will have 
unfettered powers to brand refugees a security risk to Australia 
under a Coalition Government – condemning more than 50 people 
presently held in detention to a legal black hole’.

Our obligations and our past

3.52 "e Age of 22 January 2013 reported that the ‘number of Afghans 
arriving at the world’s borders seeking asylum is tipped to increase 
with the withdrawal of foreign forces from the country next year’ 
and on 23 January 2013, Barry Tranter, in a letter to the Sydney 
Morning Herald reminded us of our 

‘… obligation to the Afghan Hazaras, noting that [given] John 
Howard volunteered for the war in Afghanistan, Australia must deal 
humanely with the consequences of that war and provide security to 
the minority Hazaras whose only crime is to flee unsought violence 
in their homeland’. 

3.53 On Australia Day 2013, the Sydney Morning Herald in an article 
headed ‘Our past can help inspire our future’, wrote ‘Australia Day, 
which marks the landing of the First Fleet at Sydney Cove, should 
remind us that we are very much a nation of “boat people”. Since the 
arrival of the First Fleet 225 years ago, thousands have arrived here 
by boat as economic and political refugees’. 
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Not a suitable place

3.54 In a transcript of a 4 February 2013 interview,16 Senator Sarah 
Hanson-Young states: 

‘I spent last week on Manus Island. I saw the conditions of the camp 
there, I spoke to people who worked there, all the di#erent service 
providers and the refugees who have been kept in a abhorrent 
conditions on the island. !e UNHCR report as released today 
confirms everything that I saw with my own eyes. It confirms that 
this is not a suitable place to be detaining vulnerable refugees. 

One of the most disappointing things about the trip was that I was 
banned from using my camera, banned from using my telephone 
and had all of those items confiscated from me. I said that I was 
happy not to take photos of people, just photos of the facilities and 
of course the conditions are so bad that the Government did not 
want that photographic evidence to be shown. 

So what I do have however is pictures from children who are 
detained there and this shows through a child’s eyes just how bad 
the situation is, the desperation, the sadness and the distress. I had 
7-to-17-year-olds talking to me about the horrors of hearing about 
people self- harming, attempted suicide, the fact that they can’t go 
to their parents when they’re upset because their parents are already 
distressed. One of the children’s pictures here talks about the fact 
that his mother is crying and that is what I heard from the children 
over and over again, that their parents are just in total distress. 

!is policy that both the Labor Party and the Opposition have 
installed is robbing children of their childhood. It is what the 
UNHCR report is most concerned about, it’s what the Greens are 
most concerned about and it’s time that we brought these children 
and their families here to Australia and started looking after them 
and caring for them, not punishing them further.’

16 http://christine-milne.greensmps.org.au
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A bad precedent

3.55 On 1 February 2013, "e Age discussed the international implications 
of Australia’s approach. In an article ‘Asylum plans bad precedent’, 
the newspaper reported the UNHCR’s view that ‘Australia is 
setting a worrying international precedent that – if followed – 
would undermine the international protection system for asylum 
seekers’. United Nations High Commissioner for Refugees regional 
representative Richard Towle said the recently adopted package 
of policies designed to deter asylum seekers from travelling to 
Australia by boat would have ‘a significant and deleterious impact 
on the international system of refugee protection’ if other countries 
followed suit.

On 4 February 2013, the Sydney Morning Herald reported that 
Sri Lankan o$cials have been accused of complicity in directing 
unwanted ethnic groups towards Australia.

3.56 !e same day, "e Age discussed a scathing report on conditions 
on Manus Island which has urged incoming Immigration Minister 
Brendan O’Connor to stop sending asylum seekers to the remote 
Papua New Guinea site until sweeping recommendations are 
considered.

On 5 February 2013, the Sydney Morning Herald reported on 
pictures drawn by children of the Manus Island detention centre. It 
said that in a ‘childish self-portrait, the 12-year-old girl’s cheeks are 
streaked with tears as she stands forlornly beside a purple, boarded-
up school. A lone palm tree is the only clue to her location: Papua 
New Guinea’s Manus Island processing centre’. "e Age, making 
reference to the same pictures talked about how the ‘asylum 
children (are) scarred at Manus … even though … at first glance, 
the children’s drawings are no di#erent from those stuck on family 
fridges in homes anywhere.’

3.57 "e Age of 5 February 2013 noted that ‘!e United Nations and 
international law experts say a Coalition plan to block every Sri 
Lankan asylum seeker boat from reaching Australian waters, 
without first testing refugee claims, may breach international laws’.
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Appalling conditions

3.58 On 6 February 2013, "e Age reported that ‘A record 10,000 asylum  
seekers were held in detention centres and in the Australian 
community in November, figures released by the immigration 
department reveal’. 

On 7 February 2013, the Newcastle Herald reported that ‘New 
Immigration Minister Brendan O’Connor will examine allegations 
by a veteran nurse of “appalling” conditions, including a series of 
suicide attempts and gang rapes, at the Nauru detention centre’.

On 12 February 2013, the Newcastle Herald reported that 

‘!e Immigration Department admits asylum seeker boat arrivals 
have already exceeded Government forecasts for this financial year’ 
and that ‘!e New Zealand Government is under fire from all sides 
for agreeing to take 150 refugees from Australian detention centres 
each year’.

3.59 On 22 February 2013, the Newcastle Herald reported that ‘Almost 
100 asylum seekers are believed to have starved to death on their 
way to Indonesia and Australia during a two-month ocean ordeal 
that has reignited the blame game over refugee policy’.

On 15 February 2013, the Newcastle Herald reported that ‘Lawyers 
challenging the constitutionality of the Australian-run detention 
centre on Manus Island have been granted permission by a Papua 
New Guinean court to visit the facility and interview detainees’. 

3.60 On 19 February 2013, the Sydney Morning Herald reported that 
ten asylum seekers charged with rioting at the Nauru processing 
centre in September pleaded not guilty at Nauru Magistrates 
Court on Monday. Five others had charges dropped. !e Nauruan 
Government says the disturbance at the centre last year caused 
damage estimated at $24,000. !e prosecution withdrew ‘riotous 
damage’ charges but charges of rioting and causing wilful damage 
remain. 

23 February 2013 saw the Sydney Morning Herald, in an article 
‘Critically ill party needs to restore soul’ writing 
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‘!ere is nothing more to add to Waleed Aly’s excellent take on 
the political malaise that has terminally infected the Australian 
Labor Party (“Labor has lost the plot, and the narrative”, February 
22), except to say that the party has sold its soul in the interests of 
gaining 30 worthless pieces of silver’.

Compassion not capriciousness

3.61 On 25 February 2013 the Newcastle Herald reported that, the 
Federal Government was mixing politics with sport, by enlisting 
Sri"Lankan cricket stars to dissuade would-be refugees. 

3.62 On 26 February 2013,17 "e Age observed, in an article ‘Out of 
sight, out of mind: a journey to nowhere’ that ‘Asylum seekers 
need compassion, not capriciousness’ and reported that the Gillard 
Government has been urged to reassess the claims for refugee 
status of scores of asylum seekers from the Hazara ethnic minority 
in Pakistan.

!e PM was unsympathetic. "e Age of 27 February 2013 reported 
that ‘Hunger strikes and suicide attempts by asylum seekers on 
Nauru won’t get asylum seekers “anywhere”, Prime Minister Julia 
Gillard said on Monday’.

3.63 !e Sydney Morning Herald of 27 February 2013 reported that the 
advocacy group Human Rights Watch had alleged rape was being 
used as an instrument of torture by Sri Lankan security forces to 
extract confessions from suspected Tamil separatist supporters.

An opportunistic opposition

3.64 "e Age of 28 February 2013 noted that

‘A Liberal backbencher has accused his own party of vilifying asylum 
seekers, after Coalition immigration spokesman Scott Morrison 

17 http://www.rferl.org/content/pakistan-shiite-hazara-targeted/24905910.html
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called for special “behaviour protocols” for those released into the 
community and the mandatory notification of police and residents 
in areas where they were housed’.

"e Age of 28 February 2013 wrote that the Opposition’s unhesitating 
call for a freeze on bridging visas for asylum seekers, sparked by a 
single case of alleged sexual assault, is not merely opportunistic, 
it is symptomatic of an election contest being defined in terms of 
western Sydney.

!e Liberals then came under the hammer over asylum seeker 
crime claims on 1 March 2013, with the Sydney Morning Herald 
reporting that asylum seekers living in the community on bridging 
visas are about 45 times less likely to be charged with a crime than 
members of the public.

Self-harm and other horrors on Nauru and 
Manus Island

3.65 On 1 March 2013, in an article ‘Asylum seekers on Nauru forced to 
play scapegoat’, "e Age reported 

‘the distressing news that asylum seekers were attempting to hang 
themselves and self-harming within one month of arrival at Nauru. 
We know this now because the Department of Immigration and 
Citizenship has belatedly released – under freedom-of-information 
laws – incident reports about the first three months of the 
processing centre. Among the self-harm documented was that two 
men tried to commit suicide on October 13, less than a month after 
the centre began taking asylum seekers. On one day, November 
3, authorities estimated 260 people were on hunger strike. !ere 
were then 377 asylum seekers on the island. !is month the UN 
High Commissioner for Refugees warned that on Manus Island the 
accommodation for single men was “deplorable”.’

On the same day, "e Australian expressed the view that: ‘Fears 
that Labor’s policies would lead to the creation of an underclass of 
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asylum-seekers within Australia appear vindicated, amid revelations 
that they are living in squalid properties’.

Speaking up for those who can’t

3.66 In an appeal to our hearts, ‘Speaking up for those who can’t’, "e Age 
of 2 March 2013 wrote:

‘A reader asked in a letter on these pages on Friday why "e Age 
“crusades” in support of asylum seekers. He said “most of us”, 
referring presumably to Australians generally, wanted a reduction 
in migration and that refugees should simply be rejected. 

Irrespective of what the majority may or may not support, "e Age 
has its views. We respectfully welcome the opportunity today to 
explain our position on asylum seekers, especially as this nation 
begins a prolonged and no doubt bitter election campaign. 

We crusade for asylum seekers, and do so proudly, because we 
believe in liberty and justice. We believe that civilisation is enhanced 
by aiding the disadvantaged, not by demonising classes of people 
or ostracising individuals. We believe in equity, in giving people 
opportunities to build better lives, and in fostering the human 
spirit, not quashing it. And we believe democracy and this nation’s 
economy is, and always will be, enriched by the extraordinary 
diversity of people who have come from all over the world to make 
Australia their home’.

On the same day, it was revealed just how shaky was the ground 
under the Government when, in an article in "e Australian 
headed ‘Nauru forced to call early election’, it was reported that 
‘Nauru will elect a new government within weeks after President 
Sprent Dabwido was left with just two cabinet members following 
resignations and a sacking’.

ATOP_Text_6pp.indd   78 22/05/13   12:33 PM



79Chapter 3 | Events post 13 August 2012 

In the name of every Australian

3.67 "e Age of 4 March 2013 published an article by former Prime 
Minister, Malcolm Fraser entitled ‘Open our hearts, and our doors, 
to refugees’, in which he wrote:

‘We all share the blame for Australia’s inhumane policies. On the 
front page of "e Age last Monday, we were given an authoritative 
account of what is happening on Nauru. !e despair, the disillusion, 
the self-harm, the attempted suicides are all testimony to the 
brutality of the current Australian Government’s policy – a policy 
that was initiated by the Liberal Party. We need to realise that the 
Government is doing these things in our name, in the name of 
every Australian. Every Australian carries some part of the guilt for 
asylum-seeker policies that are inhumane and brutal’.

A great deal of this information about the dreadful things going on 
in our name was only revealed as a consequence of the Government 
being forced to do so by a Freedom of Information application.

3.68 "e Age of 5 March 2013 then exposed just how susceptible our 
Government had become to ‘covering up’ (recall how Greens 
Senator Sarah Hanson-Young was barred from taking photographs 
when visiting the o#shore detention centre) when in an article 
headed ‘O$cial barred from visits to Nauru, Manus Island’ it wrote 
‘!e Federal Government’s top legal adviser has told Australian 
Human Rights Commissioner Gillian Triggs she cannot visit Nauru 
and Manus Island to assess and act on complaints from asylum 
seekers about conditions on the islands’.

"e Australian on the same day, reported that ‘Advocates [had] 
sco#[ed]) at [the] department’s monitoring claim’, noting that 
refugee advocates have cast doubt on assurances by the Immigration 
Department that authorities are e#ectively monitoring the lives of 
asylum-seekers released into the community without work rights.

3.69 However, it took until this time for the downward spiral of refugee 
policy to be given context. 7 March 2013 saw "e Australian, in an 
article entitled, ‘Foreign worker row damaging Asian strategy’, that 
‘Julia Gillard’s attack on foreign worker visa rorts is jeopardising 
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Australia’s global standing and risks reinforcing perceptions of 
racial and religious intolerance’. 

3.70 On 8 March 2013, "e Australian reported that ‘!e first asylum-
seeker to be transferred to Manus Island has become the first to 
leave it voluntarily, with an Iraqi man abandoning his asylum claim 
and returning home’.

The grubby political panic button marked x 

3.71 In a 9 March 2013 article entitled ‘!e “first rule” that eludes leaders’, 
Peter Hartcher of the Sydney Morning Herald wrote as follows:

‘Our politicians need to avoid the tendency during election 
campaigns to make damaging statements. Sadly, that principle 
has been wantonly disregarded by the Prime Minister in her 
extraordinary attacks on foreign workers this week. 

Mind you, she wasn’t the first to reach for the grubby political panic 
button marked ‘x’ for xenophobia. !at honour went to the Liberal 
Party’s Scott Morrison. Energetically exploiting the news that a 
refugee on a bridging visa had been charged with sexual assault, 
Morrison proposed that a special new system of “behavioural 
protocols” be imposed on asylum seekers in the community. !at 
is, in addition to the behavioural protocols otherwise known as 
the"law.

Rather than let Morrison monopolise the x-button, the Prime 
Minister soon followed and pressed it, hard and repeatedly. !ough 
Gillard did not seek to vilify refugees, she did target temporary 
foreign workers admitted under 457 visas, a program designed 
to fill areas of skills shortage where Australian workers cannot be 
found … Gillard’s xenophobia in pursuit of low political advantage 
is a shameful moment, divisive and damaging in a country built on 
immigrants. !e measure of her conduct was that it was warmly 
approved by Pauline Hanson.’
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Denial of the right to work

3.72 !e focus of this publication has been on those asylum seekers who, 
because they have tried to reach Australian shores by boat to claim 
refugee status, have become entrapped in o#shore processing and 
related deterrence measures. For whatever reasons, there are some 
asylum seekers arriving by boat who cannot be sent to Nauru or 
Manus Island. !e Government has determined a special kind of 
punishment for such people – upon release into the community, 
asylum seekers on bridging visas will be denied any rights to work. 

3.73 As former Prime Minister Malcolm Fraser observes18 on the Right 
to Work website: 

‘With 90.8% of boat arrivals found to be refugees, not only are we 
damaging the individuals who are seeking our protection but we 
are also losing out as a nation. !e contribution made by refugees 
to the Australian community and way of life is invaluable. Everyone 
should have the right to work.’

Patrick McGorry, Professor of Youth Mental Health at the University 
of Melbourne and Director of Orygen Youth Health has stated 
on Right to Work website that: ‘High quality research and even 
commonsense tell us that work is a key pillar of personal identity 
and an antidote to poverty and despair. !e right to work for asylum 
seekers is a fundamental human one which Australia must respect.’

3.74 !e Asylum Seeker Resource Centre (ASRC) discusses this issue 
in its policy position paper ‘Asylum Seekers and the Right to Work’ 
published in March 2013 on the Right to Work website:19

‘Twelve years of advocacy and engagement with asylum seekers 
has provided the ASRC with a unique insight into the lives and 
experiences of those seeking a new life in Australia. We know that 
asylum seekers do not want to live o# welfare payments; they want 
to work so they are able to support their families and contribute 
to their community. Asylum seekers see meaningful employment 

18 http://www.righttowork.com.au

19 http://righttowork.com.au/wp-content/uploads/2013/03/Right-to-work-policy-paper-March-2013-1.pdf

ATOP_Text_6pp.indd   81 22/05/13   12:33 PM



82 Alternatives to Offshore Processing

as vital in providing a greater sense of belonging and value to their 
lives as they settle in Australia.

As asylum seekers released into the community are not able to 
work many will be forced to rely on the not for profit sector for 
additional support. !is will put strain on already under resourced 
organisations. !e ASRC has seen a doubling in presentations over 
the past 12 months and expect this to increase as more asylum 
seekers are granted bridging visas without the right to work. As the 
case studies below demonstrate, the pressure this policy has placed 
on the not for profit sector is being felt nationwide. Agencies such as 
the Asylum Seeker Project in Melbourne, Asylum Seekers Centre in 
Sydney and the Brisbane Refugee Asylum Seeker Support Network 
and members of the Network of Asylum Seekers Vic (NASAVic) are 
reporting a sharp increase in demand for their services.

!ere is an economic benefit that asylum seekers contribute – by 
being gainfully employed they spend money and pay tax. Having 
an underclass of asylum seekers who are homeless, desperate and 
depressed is not good for the Australian community.’

3.75 Article 17 Para 3 of the Convention and Protocol Relating to the 
Status of Refugees states, in part: ‘!e Contracting States shall give 
sympathetic consideration to assimilating the rights of all refugees 
with regard to wage-earning employment to those of nationals …’

3.76 !is policy is also in direct conflict with the ALP National Platform 
of 2011:

Chapter 9 Paragraph 150 reads: ‘Australia will adhere to 
its international protection obligations under the Refugees 
Convention and other relevant international instruments to 
which it is a party’.

Chapter 9 Paragraph 24: ‘Labor is committed to a program 
of continuous improvement for newly arrived refugees and 
humanitarian entrants as they build their new lives in Australia, 
including … increasing employment outcomes for newly arrived 
refugees and improving employment participation in the long 
term’.

ATOP_Text_6pp.indd   82 22/05/13   12:33 PM



83Chapter 3 | Events post 13 August 2012 

Artworks from children on Manus Island

!e artworks on the following four pages were drawn by children who, 
having arrived in Australia by boat after 13 August 2012, were sent by 
the Australian Government into o#shore detention on Manus Island, 
Papua New Guinea. !e artworks were hand-delivered by the children 
to Australian Greens Senator Sarah Hanson-Young when she visited the 
Manus Island Regional Processing Centre in late January 2013.
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Introduction

4.1 With the implementation of the Government’s response to the 
report by the Expert Panel on Asylum Seekers, we have seen a 
number of extremely troubling developments that threaten to 
further diminish Australia’s stance on protecting human rights both 
domestically and internationally. !ree of these developments are 
discussed below.

4.2 In the first part of this chapter, Pamela Curr, the Campaign 
Coordinator, Asylum Seekers’ Resource Centre discusses proposals 
by the Government of Nauru to pass legislation which will directly 
impact on asylum seekers in that country.

!e second part of the chapter is a discussion by Andrew Zammit of 
the Global Research Centre Monash University on what an adverse 
ASIO security assessment actually means. !is was originally 
published in Andrews’s blog !e Murphy Raid.

!e third part relates to Tamil deportations and the staging of 
CHOGM (Commonwealth Heads of Government Meeting) in 
Sri Lanka in November 2013. !is discussion was prepared by the 
Australian Tamil Congress.

A Worrying New Development in Nauru
Pamela Curr

4.3 In mid 2013, the Nauruan Government began considering a 
legislative proposal which if implemented would see Australia 
descend into a dark pit of abuse such that none of us could ever 
have envisaged. 

4.4 !e Australian Government represented by the Department of 
Immigration and Citizenship is seeking from the Government of 
Nauru the implementation of two new laws. !ese are to directly 
impact on the asylum seekers in the Nauru camps. !e first is 
legislation to be passed in the Nauruan Parliament which aims to 
make the acts of self-harm and suicide into a criminal o#ence subject 
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to charges and legal consequences. !e second is to encourage the 
Nauruan Government to enact legislation which would permit 
force feeding to be legalised in Nauru.

4.4 In April 2013 there were 19 men from the Nauru camps in Australian 
hospitals for medical treatment for a range of conditions. Clearly 
the intent of such laws is to inhibit the right of individuals to protest 
the conditions of their detention and its arbitrary and indefinite 
nature and limit their transfer to Australia on health grounds.

4.5 Clearly also and most disturbingly, these are legislative changes 
which would not be tolerated in Australia nor remain unchallenged 
if passed by Parliament. !at Australia would encourage our 
impoverished Pacific neighbours to consider such breaches of 
fundamental human rights is shocking. !is development is 
indicative of the slippery slope on which our human rights are 
poised.

What do ASIO’s adverse security assessments 
of refugees actually mean?
Andrew Zammit

4.6 By May 2013, there had been some progress towards achieving due 
process for Australia’s “legal black hole” refugees. !ese are 60-odd 
people whom the Department of Immigration and Citizenship has 
certified as genuine refugees, but then kept detained because ASIO 
(Australian Security Intelligence Organisation) gave them adverse 
security assessments.

4.7 !e independent reviewer, retired Federal Court Judge Margaret 
Stone, has ensured they can now receive ASIO’s reasons for judging 
them a security risk. However, human rights advocates have 
pointed out the limitations of Stone’s role, and that it’s doubtful ‘the 
independent reviewer process will give refugees enough to be able 
to defend themselves e#ectively’.

4.8 A bigger question is why should an adverse assessment result in 
indefinite detention at all? Given that ASIO’s adverse security 
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assessment are being posited by the government as so serious as 
to justify their current treatment, it’s worth reflecting on what an 
adverse assessment actually means.

4.9 At a talk in February 2012, Director-General of ASIO David Irvine 
used the following words to describe adverse assessments for visa 
applications:

‘ASIO has, over the years, developed very careful processes that 
enable us to eventually make a predictive judgement as to whether 
this person might be a potential security risk to Australia, and the 
security here being defined in terms of section 4 of the ASIO Act. 
Someone who might be coming to Australia to conduct espionage, 
someone who might be coming to Australia to conduct an act of 
sabotage, someone who might be coming to Australia to conduct 
an act of terrorism, and so on’. [emphasis added]

Australia is detaining people indefinitely based on a predictive 
judgement that they might pose a security risk. !e type of risk 
does not necessarily involve direct danger to Australia. !e available 
information (which is limited, but fortunately more is coming out) 
suggests that the adverse assessments are based on less immediate 
security concerns.

4.10 Most of the people detained are Sri Lankan Tamils suspected of 
involvement with the Liberation Tigers of Tamil Elaam (LTTE, 
or Tamil Tigers). A recent High Court case, Plainti# M47/2012 v. 
Director-General of Security &Ors, allowed insight into the issues 
at stake in one adverse assessment, which revolved around the 
refugee’s alleged support for LTTE violence in Sri Lanka, not any 
threat of violence in Australia.

Involvement with the LTTE (or its subsequent incarnations) is 
a legitimate security concern, as Australia has an international 
obligation to prevent its territory being used as a base for violence 
against other countries. And sometimes support networks for 
external insurgencies can become threats to their host country. But 
there is a huge di#erence between a security concern and something 
that necessitates detention.

4.11 Some of the adverse assessments are not LTTE-related and likely 
have nothing to do with violence, such as one teenage Kuwaiti 
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refugee reportedly deemed a security risk because his father was 
involved in people-smuggling. So the detained refugees are hardly 
people suspected of planning to shoot up a shopping centre if 
released.

4.12 !is is a weak basis for indefinite detention, and ASIO itself has 
not stated (at least publicly) that this treatment is required. !e 
Government, not ASIO, makes the decision to detain them, and in 
the February 2012 talk David Irvine said:

‘ASIO does not have a view, and certainly not a public view, on 
whether people who receive adverse assessments generically 
should be held in detention or not. !ere are other ways, and other 
solutions, to that problem, and is up to the Government to examine 
all the possibilities and make its decision’.

4.13 Yet most of our elected leaders see these security assessments as 
justifying the current system, which involves locking people up for 
potentially the rest of their lives. !is is no exaggeration, as one 
adversely-assessed refugee has committed suicide and several more 
have made attempts. !is is why it is important to be aware of what 
an adverse security assessment from ASIO actually means.

4.14 !ese are not people proven to be dangerous, like paroled criminals. 
Indefinite detention is already at odds with liberal democratic 
norms, but in this case it’s worse because the detention is based 
simply on predictive judgements that someone might pose a risk.

Australia does not indefinitely detain convicted terrorists who 
planned acts of violence in Melbourne and Sydney. It makes no 
sense to indefinitely detain people because of vaguer and less 
immediate security risks, and is not necessary.

4.15 It is di$cult to find a single security expert who supports the 
Government’s current approach, and several have expressed various 
forms of opposition to it. A report by the Joint Select Committee on 
Australia’s Immigration Detention Network also contains examples 
of expert opposition.
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4.16 Our security agencies have extensive resources and powers to address 
the various risks these individuals may pose. Many conditions can 
be placed on released refugees to ensure this, including restrictive 
measures such as electronic tagging if in some cases there does turn 
out to be evidence of direct danger to Australia.

4.17 !ere are already many laws in place to allow this, and if necessary 
new laws can be passed. As a Canberra Times editorial pointed 
out, ‘the legal and administrative mind is capable of devising any 
number of variations of supervised or monitored freedom, parole 
and conditional rights of residence in ways which secure all of the 
relevant interests.’

4.18 In short, the assumption that the ASIO assessments show that 
these refugees pose a danger that requires the current regime of 
indefinite detention is baseless. !is is no knee-jerk critique; I have 
often defended ASIO and supported some of its most controversial 
powers. But its adverse security assessments do not justify the 
horror of indefinite detention.

Tamil Deportations and CHOGM
Australian Tamil Congress

4.19 Australia is due to attend the Commonwealth Heads of Government 
Meeting in Colombo, Sri Lanka from the 15th to the 17th 
November 2013. Australia should not attend CHOGM if it is to 
be held in Sri"Lanka. Why? Because the Rajapaksa Government in 
Sri Lanka has an appalling human rights record that the Australian 
Government should not endorse or be associated with in any way. 

4.20 No one has ever been brought to justice for the massacres that 
occurred at the end of the Civil War in Sri Lanka in 2009. And there 
are reports and now evidence of continuing human rights abuses 
against the Tamil people in Sri Lanka. !e ABC 7.30 Program on 
24 April 2013 reported on a man who was severely tortured on 
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his return to Sri Lanka. !e link given in the footnote shows clear 
physical evidence of the man’s torture,20

4.21 Admiral Samarasinghe, the current Sri Lankan High Commissioner 
to Australia is a suspected war criminal. Admiral Samarasinghe was 
a high ranking naval o$cer in Sri Lanka in 2009 and is suspected 
of crimes against humanity with respect to the Tamil People of Sri 
Lanka. !ere were reports in Australia in July 2013 that the Federal 
Police were evaluating a brief about the Admiral. 

4.22 Labor for Refugees wrote to Bob Carr in July 2013 expressing 
concern that the Admiral was not an appropriate person to 
represent the interests of Sri Lankans in Australia. We received the 
following reply Foreign Minister Carr:

‘It is the view of the Australian Government that any and all 
allegations of human rights and humanitarian law violations in Sri 
Lanka should be assessed and, if substantiated, action taken. !e 
Government regularly makes clear to the Sri Lankan Government 
its concerns about human rights violations, including concerns 
about civilian casualties during the final stages of the conflict in Sri 
Lanka from December 2008 to May 2009. Accountability is crucial 
to promoting reconciliation and lasting peace.

!e Australian Federal Police undertook a thorough and detailed 
evaluation of allegations contained in a brief submitted by the 
International Commission of Jurists (Australia) and decided to take 
no further action against Admiral Samarasinghe.

!e positions held by Admiral Samarasinghe in the Sri Lankan 
Navy are a matter of public record. In considering the request for 
agrément for Admiral Samarasinghe, the Australian Government 
consulted all sources of information available to it, including the 
UN Secretary General’s Advisory Panel on Sri Lanka and saw no 
reason to deny agrément’.

!is response from our Government is inadequate in addressing 
the realities of Sri Lanka today and it does not address international 
concerns about Admiral Samarasinghe, whom the current 

20 http://www.abc.net.au/news/2013-04-24/sri-lankan-details-claims-of-rape-and-torture-by-army/4649954
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Government continues to rely on as an authoritative voice 
representing Sri Lankan interests in Australia.

4.23 Meanwhile Australia is returning Sri Lankan asylum seekers to 
Sri"Lanka without due and fair processing.

Tamil Asylum Seekers from Sri Lanka

4.24 !e humanitarian problem has unfortunately turned into a tug-
of-war between the Government and the Opposition in Australia. 
Understanding the underlying cause is critical before one can claim 
that their policy will succeed in stopping the Irregular Maritime 
Arrivals (IMAs) from Sri Lanka. To bring these IMAs to an end, 
one needs to understand Sri Lanka’s current position after the 
military conflict ended in 2009 and the e#orts of the International 
community. Australia is one of 147 signatory countries to the 
Refugee Convention so what should Australia do?

UN Human Rights Council (UNHRC) and 
Sri#Lanka

4.25 !e International community turned a blind eye to the atrocities 
that occurred during the last stages of the conflict in Sri Lanka in 
the hope that peace would eventually come. Unfortunately, contrary 
to everyone’s expectation, violence continues. 

4.26 At the 19th session of the UNHRC and for the first time in its 
history, the international community supported a country specific 
resolution against Sri Lanka in recognition of what it saw as the 
failure of the Government of Sri Lanka (GoSL). !e resolution 
introduced by the USA called upon the GoSL to implement the 
recommendations of their own Lesson Learnt and Reconciliation 
Commission (LLRC). 

4.27 GoSL failed to implement the resolution and a similar resolution 
was passed at the 22nd session calling upon the GoSL to implement 
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the earlier resolution. !e External A#airs Minister of Sri Lanka 
has said in the Parliament that the GoSL will neither hold talks 
nor implement the resolution,21 challenging the International 
community. What should be done? 

Repression in Sri Lanka and its consequences

4.28 In contrast to views expressed and the wish to find a quick solution 
to the inflow of IMAs from Sri Lanka by both the Australian 
Government and the Opposition, it is apparent that finding a 
humanitarian and lasting solution needs more serious consideration 
and cooperation from the international community. 

4.29 Prior to Independence in 1948, a pogrom against Tamils was the 
genesis of the refugee or migrant outflow from Sri Lanka. !e first 
group that migrated were the ‘Burghers’ (descendants of European 
colonialists of fair skin colour) who were readily accepted by 
Australia in the fifties and sixties. Tamil settlers came to Australia 
after the White Australia policy was abandoned by Australia in the 
1970s. Since then about a million Tamils have left the shores of Sri 
Lanka and sought refuge in Western countries including Australia. 

4.30 In 1956 the ‘Sinhala Only’ Act was passed by the Sri Lankan 
Parliament in contravention of the previous understanding that 
Sinhala and Tamil would be the o$cial languages.

Since the “Sinhala Only” act, Sinhala Buddhist chauvinism has 
dominated the landscape in Sri Lanka and subsequent regimes 
in Sri Lanka have failed to acknowledge that Sri Lanka is a multi-
ethnic, multi-lingual and multi-religious country. Instead, they have 
supported the extreme views of Sinhala groups that it is a Sinhala 
Buddhist country. Tamils, who were occupying most of the coastal 
areas except in the south, were the next group targeted. !e GoSL 
partially succeeded in depopulating North East Sri Lanka, which is 
the Tamil homeland of the original inhabitants of Sri Lanka. Tamils 
being a seafaring people, took to the sea to escape from tyranny. 

21 http://www.dailymirror.lk/news/27940-govt-wont-comply-with-unhrc-resolution-gl.html
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4.31 Examining the past shows that stopping the outflow of Tamils 
from Sri Lanka, is not as easy as envisaged by the politicians. First 
and foremost, it is important that Australia joins the international 
community and pursues the initiative taken by the USA at the 
UNHRC. !e US resolution is designed to resolve the conflict in Sri 
Lanka by way of a lasting political solution to protect the rights and 
security of minorities. !is is preferable to placating the current 
regime which has committed war crimes and crimes against 
humanity and has intransigently refused to answer the call from 
the UNHRC. Labor should continue to address this issue either in 
Government or in Opposition. 

Denial of legal rights and deportation

4.32 Australia’s previous Immigration Minister Chris Bowen visited 
Sri"Lanka in May 2012 as has Foreign Minister Senator Bob Carr 
in December 2012 and opposition counterparts Ms Julie Bishop 
and Mr Scott Morrison in January 2013. !e purpose of these visits 
was to acquaint themselves with the situation there and to focus on 
stopping the Tamil asylum seekers from taking the dangerous boat 
journey to Australia. 

4.33 !e Government and the Opposition are absolutely right in 
realising the solution to the problem lies with the Government of 
Sri Lanka (GoSL), as evident from their statements below. Both 
have taken a position that working with the GoSL can stop IMAs 
and additionally have made threats that the IMAs be brought back 
to Sri Lanka within 72 hours or that the boats from Sri Lanka be 
turned back. 

!ey have argued that these measures will solve the problem, not 
realizing the need to address the root cause of the problem including 
the GoSL’s failure to respect international agreements.

4.34 In his statement, Chris Bowen said ‘Australia will continue working 
closely with Sri Lanka on issues relating to people smuggling, 
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including preventing and disrupting people smuggling ventures by 
air and sea’. 22

Bob Carr has said that ‘!ey want to see us get out a message 
in Sri" Lanka that if you give money to a people smuggler, you’re 
not going to get to Australia. You’re going to be brought back  
(to Sri" Lanka) within 72 hours. And even if you were to get to 
Australia … you wouldn’t be able to work.’23

A Coalition delegation of Julie Bishop and Scott Morrison returned 
from the country, saying that while it still has some way to go on 
the path to reconciliation, it is making fast progress and reports of 
persecution are rare. !e Federal Coalition appears more adamant 
than ever that its policy of turning boats back from Sri Lanka is the 
right one.24

4.35 !ere were two reports released early in 2013 on the current 
situation in Sri Lanka – one each by the USA and the UK, which 
points to the failure of the GoSL. !is confirms that Australia failed 
to comprehend the real situation in Sri Lanka and the position of 
the GoSL with respect to minorities in Sri Lanka and the fact that 
the GoSL cannot be relied upon to tackle this refugee problem. 

4.36 !e report released by U.S. Secretary of State John Kerry in 
Washington on April 19 2013 says major human rights problems 
include ‘… widespread impunity for a broad range of human rights 
abuses, particularly involving police torture, and attacks on media 
institutions and the judiciary’.

!e report noted that:

‘Other serious human rights problems included unlawful killings 
by security forces and government-allied paramilitary groups, often 
in predominantly Tamil areas; torture and abuse of detainees by 
police and security forces; poor prison conditions; and arbitrary 
arrest and detention by authorities’. 25

22 http://www.theistimes.com/immigration-minister-bowen-visits-india-sri-lanka/

23 http://www.abc.net.au/news/2012-12-17/australia2c-sri-lanka-to-boost-naval-ties/4430780

24 http://www.abc.net.au/worldtoday/content/2013/s3682427.htm

25 http://www.scribd.com/doc/137034165/Country-Reports-on-Human-Rights-Practices-for-2012-Sri-
Lanka
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4.37 !e UK Foreign and Commonwealth O$ce in their report has 
said ‘!e human rights situation in Sri Lanka in 2012 remained 
of serious concern, with a number of negative developments, 
including with regard to freedom of expression and media and 
judicial independence’. 26

4.38 Contrary to the positions announced by both the Australian 
Government and the Opposition, the situation in Sri Lanka is 
causing the push factor for Sri Lankan Tamils to escape from 
persecution and death at home by trying their luck in crossing the 
ocean. !e GoSL, having escaped punishment so far for war crimes 
and crimes against humanity in the war with the Liberation Tigers 
of Tamil Eelam where 118,000 Tamils died; 27 has now unleashed 
its forces and turned its action against other minorities such as 
Muslims and Christians. 

4.39 !e undercurrent of racial tensions sweeping through Sri Lanka 
is gaining momentum. Unchecked and unrestrained by the GoSL, 
the terrorist Buddhist group, the Bodu Bala Sena (Buddhist Power 
Force) is threatening to turn the island into a bloody battlefield.28 
A"prominent refugee lawyer Lakshan Dias, urged Senator Carr, when 
he was visiting Sri Lanka, to pressure Mr Rajapaksa for ‘a"political 
solution that Sinhalese, Muslims and Tamils can accept which will 
give them a guarantee for their life and for their wellbeing’. Only 
answering this call by the international community can stop the 
arrival of refugees in foreign land; it is the only option to stop the 
need for o#shore processing of refugees by tackling the cause of 
refugee outflow at the source. 

4.40 Recently the Australian Government deported around 1,000 
Sri"Lankans, predominantly of Sinhalese ethnicity. However, Tamils 
from North-East Sri Lanka were also deported without giving them 
an opportunity to have their cases heard and denied legal rights. 

!e ‘enhanced screening’ process, which only applies to Sri Lankans, 
is a discriminatory approach which targets one nationality. For 
example, on the 18 April 2013, some of the Sri Lankan asylum 

26 http://www.hrdreport.fco.gov.uk/human-rights-in-countries-of-concern/sri-lanka/?showall=1

27 www.groundviews.org/author/the-social-architects/

28 http://gulfnews.com/opinions/columnists/tears-of-muslims-in-divided-sri-lanka-1.1169972
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seekers who were deported did not have the opportunity to speak 
with lawyers before they were expelled. !is was confirmed by 
Immigration Minister Brendan O’Connor. 

!e Government on that day sent 39 Sri Lankans home on a charter 
flight, including 38 of the 66 asylum seekers who arrived in Geraldton 
after 44 days at sea. !e group was sent back after being subject 
to ‘enhanced screening’ processes, in which people are ‘screened 
out’ of the refugee determination process, before they have entered 
into the formal processing period. Mr O’Connor said authorities 
had found no evidence that those who were returned were genuine 
refugees. Further, the Minister defended his department over 
revelations that some of those asylum seekers forcibly returned, 
did not have the opportunity to meet with lawyers to seek help in 
understanding the screening process.

‘I’ve been advised those that have not been provided with legal advice 
did not seek legal advice’, Mr O’Connor said. ‘In these individual 
circumstances they did not engage our international obligations’. 

‘Women and children were among those sent home’, Mr O’Connor 
said after authorities had determined they did not have genuine 
claims for refugee status in Australia. Refugee lawyer David 
Manne, who successfully led the High Court challenge against the 
Government’s Malaysia solution, said the expulsions were ‘a radical 
retreat’ from long-standing laws and practices in Australia.

4.41 Australian Human Rights Commissioner Gillian Triggs said she was 
‘’profoundly concerned’’ about the forced returns. ‘!e commission 
understands that these people were subjected to an “enhanced 
screening process” that has been used in recent months exclusively 
for unauthorised maritime arrivals from Sri Lanka’, Professor Triggs 
said. ‘If the claims of asylum seekers are not properly assessed, 
Australia risks breaching its non-refoulement obligations’.

4.42 As a signatory to the UN Refugee Convention, Australia has 
a fundamental obligation not to expel or return (‘refouler’) a 
refugee to any place where that person’s life or freedom would be 
threatened as a direct result of his or her race, religion, nationality, 
membership of a particular social group or political opinion. 
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Article"33 of the Refugee Convention specifically prohibits this, as 
does the International Covenant on Civil and Political Rights and 
the Convention against Torture.
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5.1 !e Australian Government must take heed of the strong 
opposition to o#shore processing and related measures that exists 
within a substantial part of the community. !ose in authority must 
not put their desire for power over their duty to provide principled 
leadership to the broad electorate. !ey must resist the short term 
temptation to exploit divisions within the community for political 
purposes and look to enhancing the good reputation of Australia 
as a compassionate and generous nation willing to share its good 
fortune and to assist those in dire need. 

5.2 Australia will be a better country for opening our hearts to these 
people who are so frightened that they will leave their homes and take 
whatever means possible to escape tyranny, oppression and threat of 
death. !e many refugees that have already settled in Australia have 
enriched our country in a myriad of ways. In welcoming them, we 
show the personal qualities of openness, compassion and generosity 
that Australians are renowned for in times of need. For this country 
to regain its position in the international community as a nation 
proud of its strong tradition of human rights, we must demand an 
end to the shameful policies surrounding o#shore processing.

5.3 Our analysis of the submissions has strengthened our opposition 
to o#shore processing. It is an unsustainable policy that causes 
enormous pain and su#ering while diminishing Australia in the 
eyes of the international community. It has created dissension and 
division and has done nothing to bring about a long term durable 
approach to handle a problem that is way beyond the capacity of 
one country to solve.

5.4 In searching for alternatives to o#shore processing, we advocate 
that policy makers go back to the submissions to the Expert Panel 
on Asylum Seekers and take note of the conclusions and principles 
identified by many of the writers. !ose that we consider especially 
important are as follows: 

Regional and global conditions will continue to produce large 
numbers of refugees. Australia cannot pretend that it is so far 
away from much of the strife that it need not feel any responsibility 
for the people a#ected.
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As an a%uent and developed democracy which values liberty 
and human rights, we have an ongoing responsibility to o#er 
resettlement and permanent protection to people who are at risk 
of persecution in their homelands. 

!ere is great benefit in working with our neighbours in the 
region including Indonesia and Malaysia to create a cooperative 
regional response to the flow of asylum seekers from trouble 
spots in surrounding countries.

In responding to the needs of asylum seekers and refugees, we 
should never forget our basic humanity and the values that we 
proudly proclaim as Australians. !at we see ourselves as a 
country of generous and compassionate people where everybody 
deserves a ‘fair go’ should be reflected in the way we respond 
to those seeking asylum and to those who are resettled in our 
community.  

!e recent policy and legislative changes represent a harsh and 
punitive approach to a di$cult and complex issue. !ese are 
human beings in desperate circumstances who have every right 
to seek our help.

Initiatives such as o#shore processing in Nauru and Manus Island 
and the imposition of a ‘no advantage’ test will never provide the 
durable solution that is needed.

5.6 We note the Expert Panel’s identification of a set of principles 
that includes the implementation of a strategic, comprehensive 
and integrated approach across the region. We believe, however 
that the success of such an approach does not depend upon the 
implementation of harsh and punitive measures built on deterrence. 
!e application of a ‘no advantage’ principle in particular as an 
incentive is unjust and harsh in the extreme and will condemn 
people to many years in a ‘no man’s land’ 

5.7 Former ACTU secretary, Bill Kelty in !e Australian of 30 March 
2013 expresses the view that the fear of foreigners or racism implicit 
in the current policy approach is not part of modern day Labor 
philosophy: 
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‘… that the use of the term ‘foreigners’ was not the language of the 
Labor Party … the language you should never concede, ever, not 
for one second, is one with a racist overtone or racist undertone. 
!e Labor Party doesn’t stand for it. It should never stand for it 
and never embrace it … Do you think for one moment that Hawke 
would ever use language about foreigners? He didn’t … When issues 
arose, he reconvened parliament. You don’t have to guess what Bob 
Hawke’s position would have been. Bob Hawke was emotionally 
tied to that sense of unity, multiculturalism, and welcoming people. 

When they said there were too many Vietnamese, he rejected that 
view within the Labor Party. When they said there were too many 
Chinese coming in, he rejected that view. Against every poll, he 
put his political credibility on the line. Against every poll that said 
we have too many Vietnamese or too many Chinese, not for one 
moment, not for one second of his life, that I was involved with him, 
did I ever see him tolerate anything that reeked of racism’.

5.8 Simon Crean, in his 21 March 2013 leadership challenge, talked 
about Labor’s history as a party of ideas and progressive reform:

‘People have got to believe we have conviction; that we believe 
in what we stand for, there is a coherence of message and we 
are determined to pursue it … look beyond the prism of the two 
individuals. Look at where we go as a party, look at where we want 
to take the country, inspire the people … re-inspire them again’.

5.9 !ere is nothing inspirational in the unbelievably cruel treatment 
that Labor has meted out to asylum seekers. With the election of 
the Rudd Government in 2007, and the reforms which followed, 
there was hope that the Labor Government would move away from 
deterrence as a policy approach and adopt more humane policies in 
its response to asylum seekers and refugees.

!e Government has failed to demonstrate a commitment to 
human rights and has chosen to continue the political contest set 
in train by the Howard Government in 2001 with the response to 
the Tampa a#air and the establishment of the Pacific Solution. Both 
the Government and the Opposition are actively exploiting fear and 
xenophobia in the community by portraying the arrival of asylum 
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seekers as unlawful and denying them their rights to freedom, 
justice, and compassion. 

5.10 !is is truly a dark period in our history, and diminishes us all. 
It"is the responsibility of all of us to work together to bring an end 
to these harsh policies, and to make sure that asylum seekers are 
treated fairly and with compassion.

5.11 We encourage people to go back to the submissions that were 
made to the Expert Panel.  We hope that they will use the ideas 
and information contained within to dispute the many myths that 
exist about asylum seekers and to challenge the current policy 
approaches. We want to reinvigorate the debate and to inspire hope 
in all those who despair at the muddle headed, unworkable and 
inhumane policies that the current Government has put into e#ect 
following the Expert Panel’s review. We believe the words of the 
submissions show that there are much more valid and rational ways 
of addressing the horror of deaths at sea than measures based on 
deterrence and punishment.
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Summarised below are 33 of the submissions made to the Expert Panel on 
Asylum Seekers. !ey comprise three joint submissions, 20 by organisations 
working in refugee advocacy or related areas and 10 by individuals.  
!e summaries report the major conclusions and recommendations 
contained in each submission. 

Joint submissions

1. Australian Refugee Law Academics
!e proposed processing of asylum seekers on Nauru raises many 
international human rights law concerns leading to doubts about 
the extent to which Australia is implementing its treaty obligations 
in good faith. 

For a country to be considered as a ‘safe third country’ for refugees 
or asylum seekers, it is important to consider the legal framework 
in that country and how it treats people in practice. 

Processing on Nauru is unlikely to result in any o#ers of resettlement 
by third States.

Australia would need to grant protection visas to all those 
determined to be refugees on Nauru and to ensure that they were 
treated in accordance with international human rights and refugee 
law while held there.

Australia cannot use arrangements such as the Malaysia 
Arrangement or the Pacific Solution to ‘contract out’ of its 
international legal obligations.

Unless Australia individually assesses whether an asylum seeker is 
at risk of persecution or other ill-treatment in a third country prior 
to transfer there, it risks breaching its non-refoulement obligations.

!ere are insu$cient safeguards in the Malaysia Arrangement to 
exclude the possibility of ill-treatment of persons transferred to 
Malaysia. !is falls considerably short of Australia’s human rights 
obligation. 
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!ere is extensive evidence of human rights abuses that occurred 
in Nauru under the Pacific Solution, in particular in relation to the 
treatment of unaccompanied children and prolonged detention.

!e Government is presenting its Malaysia Arrangement and the 
Coalition is presenting its Pacific Solution as the answer to saving 
asylum seekers’ lives, but in fact, both are policies designed simply 
to ‘stop the boats’.

We are concerned that the political debate has lost sight of the 
underlying human rights violations that prompt asylum seekers 
to make dangerous sea journeys in the first place, as well as the 
other factors that prompt people to engage the services of people 
smugglers.

Australia needs to consider a multidimensional response that 
positions the asylum seeker at the centre of its sphere of concern.

!is calls not only for a significant expansion of Australia’s 
resettlement intake, but also for an approach that strengthens the 
quality of protection in regions/countries of asylum or transit other 
than as a self-interested quid pro quo for receiving transferred 
asylum seekers.

It also calls for a meaningful review of the practical and legislative 
impediments to asylum seekers travelling to Australia safely, 
including carrier sanctions and the refusal of visas to people 
regarded as an ‘asylum risk’.

!e Refugee Convention contains a wide range of other rights, 
some of which are applicable as soon as a refugee or asylum seeker 
is physically within Australia’s territory.

Australia has additional human rights obligations under a number 
of international human rights treaties and customary international 
law.

Human rights organisations have documented the extensive ill-
treatment of asylum seekers in Malaysia, including their uncertain 
legal status and lack of access to basic services.
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!ere are insu$cient safeguards in the Malaysia Arrangement to 
exclude the possibility of such ill-treatment, especially over the 
longer term.

Under the Convention on the Rights of the Child, Australia has 
undertaken to give primacy to the best of interests of the child in 
all actions concerning children and to ensure that children receive 
appropriate protection and humanitarian assistance.

!e stipulation in the Malaysia Arrangement that special 
procedures for vulnerable cases ‘will be developed’ is an insu$cient 
guarantee that Australia will meet its protection and human rights 
obligations towards unaccompanied minors.

!e Australian Government argues that the reason for the Malaysia 
Arrangement is that it will ensure that 800 people will ‘go to the 
back of the queue.’ !is fails to recognise that the lack of protection 
in Malaysia is a reason for people to move on to Australia in the first 
place, and that a ‘queue’ is a heartless and inappropriate analogy for 
circumstances in which the right to seek asylum is not recognised 
and asylum seekers are subjected to detention for attempting to 
earn a living.

!e Refugee Convention is silent as to whether a State may 
engage in a responsibility sharing arrangement with another State. 
However, what is clear is that a State cannot ‘contract out’ of its 
legal obligations or transfer responsibility for such legal obligations 
to another State.

Australia must ensure that asylum seekers will not be sent back to 
their country of persecution by Malaysia, which necessarily requires 
that they have access to an adequate procedure for determining 
their eligibility for refugee status.

!e Malaysia Arrangement states that Malaysia will ‘respect the 
principle of non-refoulement’, but this undertaking is in a non-
binding political agreement.

Malaysia does not have a domestic refugee status determination 
procedure in place. 

Malaysia exercises jurisdiction over asylum seekers in its territory 
and could decide to expel them.
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Putting the onus on to UNHCR represents an abrogation of 
Australia’s responsibilities as a country with the ability and 
resources to conduct refugee status determination.

Asylum seekers in Malaysia do not have access to the same degree 
of merits or judicial review as they would if their claims were 
processed in Australia.

Under Malaysian law, refugees and asylum seekers are considered 
to be ‘illegal’ migrants and have no formal legal status.

!e Arrangement provides no express protection to children, apart 
from stating that special procedures for vulnerable cases, including 
unaccompanied minors, ‘will be developed’.

It is clear that the Arrangement between Australia and Malaysia is 
driven by domestic political considerations and not by international 
legal principle or ethical considerations.

!e Arrangement shows a remarkable level of ignorance about the 
way forced displacement occurs in practice. 

It would be a far more productive exercise to pour resources into 
root causes of movement as well as improving conditions for asylum 
seekers in the region broadly, and encouraging our neighbours to 
implement international legal standards and domestic safeguards. 

We strongly urge the Government to re-read the many 
recommendations made by previous inquiries into refugee issues 
in Australia. Rather than spending countless hours yet again 
retracing the same material in a slightly di#erent guise, taking note 
of submissions and recommendations made by experts in the field 
over many years might lead to an alternative strategy which actually 
produces humane, principled and e$cient outcomes.

!e reintroduction of the Pacific Solution and related policies 
would once again raise serious human rights concerns and the 
extent to which Australia is implementing its treaty obligations in 
good faith.

ATOP_Text_6pp.indd   114 22/05/13   12:33 PM



115Appendix 1 | Summary of submissions to the Expert Panel on Asylum Seekers 

2. Open Letter from Academics
!e two major political parties claim that the most e#ective 
solution is to ‘stop the boats’. However, stopping boats of asylum 
seekers reaching Australia (if that is even possible) does nothing 
to address the reasons why people flee persecution in their own 
countries. Neither does it address the needs of asylum seekers to 
find a durable solution elsewhere. We argue, therefore, that none 
of the solutions proposed by either major political party is in fact 
a solution.

We prefer a di#erent approach with a focus on protection to 
provide durable solutions for asylum seekers and refugees in the 
region. Refugees must have viable alternatives to jumping on boats. 

Australia should implement its UN Refugee Convention 
obligations in good faith by processing those asylum seekers 
who come to Australia and seek protection. We should not shift 
them to other countries as it reinforces regional perceptions that 
Australia is interested in exporting its refugee ‘problem’ rather than 
collaborating in a genuine multilateral process.

Australia should immediately increase its yearly humanitarian 
intake to 25,000 and resettle refugees from both Indonesia and 
Malaysia. It should consult with UNHCR to make protection 
available to asylum seekers who would otherwise seek their own 
solutions.

Applications should be promptly assessed by the UNHCR in 
Indonesia and Malaysia so that refugees have viable alternatives 
to jumping on boats. Alternatively, Australia could process asylum 
seekers in Indonesia themselves and then transport the refugees 
safely to Australia.

Australia should bring an end to the mandatory detention policy 
and – after health and security checks – allow all asylum seekers 
to live in the community while their refugee claims are processed. 

O#er bridging visas and community detention to asylum seekers 
not considered a risk to the community. 
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Legislation should be adopted to enshrine this policy and to 
ensure that detention is used as a last resort and is not of indefinite 
duration.

!ere should be judicial oversight in cases where long-term 
detention is sought.

Any policy should preserve rather than compromise the human 
rights of asylum seekers – including their right to seek asylum.

3. Refugee and Asylum Seeker Organisations and Individuals
We know from on the ground experience that the current policies, 
based on deterrence, don’t work. !e terror in which refugees flee 
cannot be matched by anything we do.

Focus should be on humanitarian policy options that are e#ective, 
sustainable, responsive and consistent with Australia’s international 
obligations.

!ere is a need to shift the policy objective to focus on: substantially 
reducing, at source, the incentive for asylum seekers to engage 
people smuggling networks and make dangerous boat journeys to 
Australia; improving protections for asylum seekers in our region; 
ensuring Australia fulfils its international human rights obligations.

Do not support any of the policy options currently before Parliament 
as they are harsh, unjust and contrary to our international 
obligations.

Re-opening a Detention Centre on Nauru or Manus Island will 
not be an e#ective deterrent to asylum seekers seeking to come to 
Australia on boats.

Temporary Protection Visas (TPVs) did not deter boat arrivals 
when they were first introduced and will not be an e#ective 
deterrent now.

Turning boats around is di$cult and dangerous, putting both 
asylum seekers and border security personnel in danger and 
leading to more deaths at sea.
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!e Malaysia Arrangement is not a long-term or even medium-
term solution. Malaysia has a well-documented history of ill-
treatment towards asylum seekers and refugees and the Malaysia 
Arrangement undermines compliance with Australia’s international 
law obligations.

Australia must work with our regional neighbours to encourage 
the protection and orderly management of irregular migrants in 
our region.

Recommend focusing on long term and medium solutions within 
our region, in addition to making immediate changes to Australia’s 
approach to asylum seekers.

Immediate initiatives should focus on measures to provide greater 
incentive for asylum seekers to utilise orderly migration procedures, 
rather than seek out the services of people smugglers, and to 
enhance maritime rescue operations to avert loss of life at sea. 

!ese include: doubling Australia’s annual humanitarian intake, 
to o#er additional places for vulnerable refugees within the region 
and to target programs in key source countries; encouraging 
other governments to increase their commitment to resettlement; 
increasing resources to UNHCR in our region; and increasing 
regional cooperation to avert loss of life at sea.

Medium term strategies are practical suggestions which the 
Government should adopt to demonstrate its commitment to 
a regional approach to asylum seeker and refugee issues. !ese 
include: assisting regional neighbours to create conditions of safety 
for asylum seekers while their protection claims are assessed in a 
timely manner; reviewing the current composition of Australia’s 
refugee and humanitarian program; and promoting accession to 
the Refugee Convention within our region.

Sustained and genuine long term commitment is required to 
build a regional protection framework. !e Bali Process’ Regional 
Cooperation Framework o#ers a suitable platform for these e#orts 
and the Australian Government should work to enhance the 
protection elements which underpin it.
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To understand how to stop people getting on boats, we need to 
understand what drives people to risk their lives at sea. People get on 
boats because they have no other choice. As a group representative 
of people working directly with asylum seekers, people leave their 
homes as it’s the only option compared to imprisonment, torture 
and persecution. We have been told time and time again by people 
on the ground who are going through the process in Malaysia and 
Indonesia, that boats are the only option for people who fear arrest, 
lack basic legal protection and believe there is no future for their 
families.

Submissions from organisations

4. ACT Refugee Action Committee 
!e treatment of asylum seekers is a humanitarian and human 
rights issue rather than a security issue. 

Australia should accept its fair share of refugees by processing 
refugee claimants who arrive in Australian territory and resettling 
those found to be refugees under the Convention, and do so in 
accordance with internationally accepted standards. !is should be 
done without mandatory detention.

Concern for the lives of asylum seekers who have died so tragically 
in recent and past disasters at sea should not lead to the panicked 
adoption of flawed ‘solutions’.

Successful policy in this area needs to be based on access to 
genuinely e#ective refugee protection, on better measures for the 
rescue of asylum seekers who are in danger, and on alternative 
pathways for asylum seekers in countries of origin and transition 
to obtain e#ective protection through integration (in a transition 
country) or refugee resettlement (in another country) other than 
by risking their lives on boats.

It will be necessary for the Government to explain in the media 
exactly why these measures are needed and how they are linked 
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to the alleviation of maritime deaths and how they are linked to a 
lingering existence on the edges of the society of a transit country.

After years of negative political pronouncements on boat arrivals, 
this will require strong leadership and commitment.

Immediately renegotiate with Indonesia the current search 
and rescue arrangements, increasing the area of Australian 
responsibility for response to emergencies from its present 
confined area, and providing substantial resources for increased 
maritime rescues, both in communication capability and adequate 
boats. Wherever possible, assist asylum seekers arriving by boat to 
reach the mainland safely for processing of their claims. 

As an emergency measure, resettle two groups of refugees from the 
region (as proposed by the ASRC, 1,000 from Indonesia and 4,000 
from Malaysia, in e#ect honouring the undertaking made in the 
invalid Australia–Malaysia Arrangement). !is would be evidence 
of good faith by Australia in trying to meet refugee needs in a way 
that is non-punitive and removes the pressure for them to board 
boats.

Note that in practical terms it is virtually impossible to construct 
a scheme of o#shore processing by a third country in the region 
that would comply with Australia’s international obligations under 
the Refugee Convention and other human rights instruments to 
which we are a party. Australia should not seek to avoid those 
responsibilities on the highly speculative ground that it may save 
lives at sea.

Endorse the principle that asylum seekers who come to Australia 
by any means to seek protection will have their claims processed 
on the Australian mainland and not be removed for this purpose to 
any other country, or interdicted from making a claim in any way. 
Australia has an obligation to process claims and provide protection 
for those found to be refugees under the Refugee Convention. 

Repeal the provisions allowing excision of territory from the 
Australian Migration Zone and allowing refugee processing in a 
declared country.
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End detention during processing, except as a last resort, and 
subject to legal review on a regular basis, and normally carry out 
initial checks in a community setting on the mainland. 

Community processing would free up large amounts of funding 
that could be spent on the other measures discussed here.

Emphasise through international forums, especially in the region, 
the need asylum seekers have for common standards for humane 
treatment, determination of refugee status and provision of a 
durable solution through resettlement or integration in a country 
of asylum.

Rule out Australia funding, or being party to, the detention of 
refugees in other countries.

Take immediate steps to negotiate arrangements with major 
refugee transit countries in the region and with countries of refugee 
origin for Australia (and perhaps later other countries who wish 
to participate) to accept for resettlement a significant number of 
refugees recognised as such by Australian o$cials or the UNHCR.

Expand the number of places for resettlement from o#shore to 
about double the present total refugee and humanitarian quota, to 
say 25,000.

At the same time remove any ‘quota’ on onshore refugees, and 
end the unnecessary and unjust competition for settlement places 
between refugees processed overseas by the UNHCR or similar 
bodies and refugees recognised ‘onshore’ by Australian authorities.

Create a separate family reunion category in the annual migration 
program – the competition for places causes deep distress among 
families and contributes to attempts to come by boat because of 
lengthy waiting times.

Negotiate with Indonesia for the resettlement by Australia of some 
2,000 recognised refugees per annum, and make arrangements for 
the assessment of refugee claims in Indonesia either by Australian 
personnel, or by UNHCR personnel with an appeal mechanism 
provided by Australia comparable to that for onshore arrivals. 
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Renegotiate with Malaysia for ongoing resettlement of a substantial 
number of refugees per annum in addition to the initial 4,000 
(above).

In the longer term, it may be possible, through the Bali Process 
or otherwise, to work out a regional framework within which the 
above measures can function optimally.

End the policy of indefinite detention for refugees receiving 
negative ASIO assessments.

Ensure that the security clearance process is quick, transparent and 
subject to challenge and review.

End the policy of scuttling the vessels on which refugees arrive to 
discourage the use of unseaworthy craft.

End the policy of arresting the crew of such vessels.

!ere should be absolutely no refoulement of asylum seekers or 
stateless persons to countries where there are known human rights 
issues, such as Sri Lanka, Myanmar and Afghanistan.

Strongly oppose o#shore processing for moral and humanitarian 
reasons, but if an Australian Government proceeds with an o#shore 
scheme it must be one which does not abandon its international 
obligations to those who have sought asylum here.

Strongly urge the Expert Panel not to recommend to the 
Government and Parliament any proposal that does not ensure 
those obligations are met by any country to which asylum seekers 
may be transferred.

Australia has to accept that o#shore processing schemes are 
not politically feasible at this point and are not ever likely to be 
compatible with Australia’s international obligations.

Stress the need both now and in the future for Australian refugee 
and asylum seeker policy to abide by our Refugee Convention and 
other international obligations in full.
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5. Asylum Seeker Resource Centre
Immediately resettle two groups of refugees from the region as 
an emergency measure. !is includes one thousand of the twelve 
hundred people in Indonesia who have been assessed and approved 
as refugees and who are currently waiting for resettlement. 
!e" second group must include four thousand assessed and 
approved refugees from Malaysia, and must include those who are 
stateless.

Increase Australia’s annual refugee intake to 25,000 with a 
substantial number of this increase to come from our region 
including Indonesia.

Increase funding to the UNHCR in Indonesia and our regional 
neighbours. !is funding needs to be monitored and its use tied to 
the protection of the human rights of asylum seekers in the region 
so that their claims are processed fairly and within a reasonable 
time frame.

Recommend immediate negotiation with Indonesia to codify 
and regularise the search and rescue response of both Indonesia 
and Australia in order to save lives. !e current situation placing 
Indonesia as responsible for the area extending 230 nautical 
miles from the Indonesian coastline to the 12 nautical mile limit 
surrounding Christmas Island and Cocos Island has failed. If we 
want to save lives at sea we must immediately put more resources 
into maritime rescue operations. !ese must include boats, not 
only communication facilities. We recommend that the bulk of 
these resources needed come from Australia because we are the 
more a%uent country.

Delink the o#shore resettlement of refugees/humanitarian 
entrants (family reunion) and the recognition of asylum seekers 
onshore. !ere is evidence that increasingly family reunion is being 
attempted by boat because of the current 23 year wait.

O#shore processing as defined by the Government and opposition 
is not a deterrent. We reject both the Malaysian and Nauruan 
plans on the basis that they fail the safety test. Both require people 
seeking asylum to place their lives at risk by boarding dangerous 
boats in order to trigger rescue and removal to an o#shore place. 
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!is solution is morally repugnant as it is predicated on risk of 
deaths in order to be enacted as a deterrent.

Reject the Nauru and Malaysia plans because they breach the 
human rights of people seeking asylum and will not work. People 
seeking asylum will still put their lives at risk to get there as a 
stepping stone to resettlement in Australia. We know from past 
experience that they may lose not only their lives en route, but also 
their mental and physical health while in detention on Nauru.

Reject Malaysia on the grounds that the High Court of Australia 
found this to be illegal and that it requires 800 people to put their 
lives at risk in order that they be transported to Malaysia after they 
have arrived in Australia and then dumped for the rest of their 
lives behind 90,000 others. !e issue of excluding unaccompanied 
minors complicates this brutal policy still further. If minors are 
excepted, boatloads of teenagers could be a consequence of this 
flawed policy. We are mindful of the conditions in Malaysia where 
6000 asylum seekers are caned annually as highlighted by Amnesty 
International.

Reject the plan to interdict and return boats on the basis that this 
policy is likely to cause deaths at sea and is a violation of both the 
Safety of Life at Sea Convention (SOLAS) and Refugee Convention.

Australia must pursue a regional refugee protection framework 
underpinned by the Refugee Convention.

Australia must commit to a real engagement with refugee 
protection in the region and indicate that Australia does not view 
the region as a dumping ground.

Australia must use its good o$ces at an international level to 
encourage real commitment to the Refugee convention and ensure 
the provision of a safety net for asylum seekers who seek protection.

Australia must support reforms in these countries including the 
granting of legal status to refugees and asylum seekers, a#ording 
right of stay, protection against arrest, detention and deportation, 
permission to work.

Establish a formal multi-party parliamentary committee to discuss 
refugee and asylum seeker issues in a cooperative dialogue and 
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to find an acceptable and humane way forward which begins the 
process of de-politicisation of the issue.

Engage in leadership to the Australian community and media 
demonstrating that the days of treating refugees and asylum seekers 
as a political football are over. 

Australia must recognise that asylum seekers and refugees are an 
inevitable part of a world where war and oppression exist. In such 
a global environment, there are no final ‘solutions’, only e#ective 
and ine#ective methods of managing what is an ongoing problem.

After having been militarily involved in Afghanistan for over 10 
years, Australia has an obligation beyond funding war to investing 
in peace and stability thus removing the need for people to flee.

Increase funding to the UNHCR and our regional neighbours 
to build their capacity to ensure that human rights protection is 
provided to asylum seekers.

Funding for these options could be found through community 
processing in Australia which is an existing, workable alternative to 
processing asylum seekers in detention centres. It currently costs 
the Government an estimated $140–$850 per asylum seeker, per 
night in a detention centre. Community processing at $215 a week 
is more humane and more cost e#ective.

6. Australian Council For International Development (ACFID)
!e Australian Government initiate a parliamentary inquiry into 
the prospects for peace and prosperity in Afghanistan.

!e Australian Government should clearly articulate a plan of how 
it will work with other like-minded states to accelerate changes 
in policy and practice of the Sri Lankan Government in regards 
to; a) reducing its military presence in the north of Sri Lanka, 
b)"reducing discrimination, c) helping people resettle and register 
land titles, d) explaining why election in the north of Sri Lanka 
were postponed, e) initiating peace programs and f ) promoting 
economic investment.
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Utilising a human rights based approach to address the situation 
of refugees.

All parties recognise that Australia pushing back boats at sea will 
contribute to a deterioration of regional human rights, weaken 
Australia’s and other states diplomatic representations around 
safety at sea in regards to refugee reception, and over time may 
lead to a greater number of deaths at sea in the region.

Further strengthening the whole of government approach to 
interventions designed to address the root causes of flight and 
onward movement through the Australian aid program.

Commit to building peace and security by addressing root 
causes, i.e. supporting development programs of the Australian 
Government which take into account regional geography and the 
particular susceptibility of the Pacific, and South and South East 
Asian nations to the e#ects of conflict and post conflict situations.

Create a Forgotten Emergencies Fund to provide financial support 
for non-government organisations and multilateral agencies 
to work in protracted crisis situations which also comprise the 
majority of protracted refugee situations.

7. Australian Greens
Increase Australia’s humanitarian intake to 25,000 per year and as 
part of that increase urgently resettle at least 1,000 people from 
Indonesia and at least 4,000 people from Malaysia.

Immediately increase funding to the United Nations High 
Commission for Refugees in Indonesia, or a specially deployed 
Australian assessment team, to boost the capacity to assess asylum 
applications in Indonesia.

Immediately escalate discussions with the Indonesian Government 
around preventing boat departures from Indonesian territory and 
enhancing their search and rescue capacity, and codify and abide 
by our obligations to provide safety of life at sea. 

Immediately escalate multilateral discussions in aid of establishing 
a New Regional Plan of Action that is fair, safe and legal. 
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Support regional e#orts through the Bali Process Secretariat to 
work with regional governments and civil society organisations in 
developing a sustainable and e#ective regional response. 

De-link the onshore and o#shore quotas for humanitarian visas. 

Address the lack of humanitarian family reunion pathways by 
immediately and significantly boosting the numbers of family 
reunion places within the Humanitarian Program;

More strategically target humanitarian development assistance 
programs that benefit local communities and asylum population 
such as access to housing, livelihoods and education. 

Review carrier sanctions and visa impediments for people seeking 
protection by air. 

Establish an Australian Ambassador for Refugee Protection to 
assist the Government with high-level advocacy in the region.

Demonstrate best practice in assisting asylum seekers, which would 
mean putting time limits on detention and urgently improving 
other aspects of immigration detention in Australia.

8. Brigidine Asylum Seekers Project
We recommend an immediate increase in the current annual 
number from 13,750 to 25,000. We also recommend immediately 
o#ering places to 5,000 asylum seekers registered with UNHCR 
who are waiting indefinitely in Indonesia and Malaysia.

We recommend negotiation with Indonesia about how both 
countries can cooperate to save lives. We recommend that the bulk 
of the resources needed come from Australia because we are the 
more a%uent country.

We recommend that the money currently spent on detention 
and the numbers of rejections and subsequent appeals, be used 
to manage an increased flow of asylum seekers. We could, in 
cooperation with Indonesia and UNHCR, establish some o$ces 
for processing claims and fund this with the money saved.
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We recommend a working party be established with Government 
and NGO membership to explore the potential for community 
involvement in o#ering care and support to asylum seekers. 

We also recommend a serious exploration of rural and regional job 
opportunities for asylum seekers and refugees.

We reject the idea that we can e#ectively deter desperate people 
from getting on boats by punishing those who do. !e passion 
to find a safe place for those in desperate need should be our top 
priority.

9. Centre for Policy Development
Governments alone cannot ‘solve the problem’ it is multi-
dimensional. It requires input, support and action from regional 
governments, non-government organisations, and experts in civil 
society as well as international agencies.

Immediately increase funding to UNHCR to boost its capacity to 
register people quickly.

Increase the number of people to be resettled under the refugee 
component of the resettlement program up to 20,000 in the 
first two years and progressively increasing it to 30,000 by 2017, 
particularly from within the region.

Introduce an Orderly Departure Program from targeted countries.

Expand the seasonal worker program to countries such as 
Afghanistan and Sri Lanka.

Incorporate into the relevant domestic legislation those elements 
of SOLAS that spell out the obligations to assist persons in distress 
at sea.

Establish a Parliamentary working group to explore the options 
for legislative change that could for example: a) consider the 
incorporation into the legislation of the concept of e#ective 
protection in its broadest sense b) when undertaking the transfer 
of people, consider how transfers can be a#ected with due regard 
to how Australia discharges its obligation under the Refugee 
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Convention c) address the treatment of particular cohorts and in 
particular unaccompanied minors.

In the medium term – next 1–2 years: review Australia’s humani-
tarian aid e#ort and developing targeted intervention strategies 
where there are indicators of growing or emerging displacement 
because of civil disturbances and breakdowns in civil society.

Establish a Civil Society/Regional Governments partnerships 
program funded under the Bali process to facilitate the training of 
protection o$cers in the region.

Implement a significant and well-targeted aid response in transit 
countries that supports the development of alternative livelihoods, 
the building of schools and health clinics and creating new training 
opportunities for young people.

When working with ‘at risk’ communities in the 19 transit countries 
we should work with local village elders, leaders and government 
o$cials to know and understand what will help them develop 
alternatives and make a positive di#erence to current practices.

Support strategies for creating a ‘legal space’ where displaced 
people can live. !is for instance could include: a) working with 
host governments on giving limited legal status (not dissimilar 
to Australia’s bridging visa regime for example); b) support the 
development of a housing infrastructure that ensures that host 
communities are not disadvantaged with the presence of asylum 
seekers; c) working with civil societies and NGOs to explore options 
for provision of schooling, skills training and health services that 
support communities and families in building a future rather than 
a sense of creeping hopelessness.

Developing a comprehensive and sustainable returns framework 
for people who are not refugees.

In the longer term – 2 years plus: undertake a comprehensive 
study of the causes of displacement and motivations for 
onward movement that can assist in the design and delivery of 
comprehensive approaches to stabilising population movements.

Working with governments under the Bali umbrella in developing 
managed migration systems in the region, building the tools 
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and systems to identify people with protection needs while also 
developing systems that address all three durable solutions.

Establish and fund an independent organisation to initiate the 
development of track 2 dialogue bringing together the key experts 
from government, the region, international agencies and civil 
society to map out approaches and strategies for the future.

Finally, population movements are complex. !ere is never one 
simple story about why and how people move and this will continue 
to be the case. At no time over the past 60 years has there been a 
period when there have not been asylum seekers to Australia. !e 
numbers have ebbed and flowed but our asylum trends have largely 
followed the patterns to Europe and North America. 

People will continue to travel to Australia by whatever means and 
will continue to seek asylum. !ey will not always play by the rules. 
It is our job to have in place processes in Australia that can test a 
person’s claim for protection and ensure that such protection is 
provided where it is needed.

10. Chilout (Children out of detention) 
Increase Australia’s humanitarian intake to at least 20,000 per year.

Increase resettlement from our region. Australia could commence 
immediate resettlement of people already in Indonesia and Malaysia 
who have already been assessed by UNHCR as refugees. Concurs 
with the widely suggested numbers of 1,000 people from Indonesia 
and 4,000 from Malaysia as a positive start to this process.

Improve the present system of family reunion. At present average 
waiting time for a family reunion visa to be granted to reach an 
immediate family member in Australia is 23 years. !is is regardless 
of relationship; parent, child, wife; the wait is clearly unbearable 
and drives some to undertake a boat journey they may otherwise 
not even consider.

!e very fact that nations like Malaysia and Indonesia categorise 
themselves solely as transit countries for asylum seekers and 
refugees immediately absolves them of some responsibilities to 
these vulnerable people. If they were ‘host countries’, or better 
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still, Refugee Convention and Protocol signatory countries, then 
their obligations to provide safety and security to these vulnerable 
groups would be greatly increased. 

Australia must work with so called transit countries in our region 
to ensure their adherence to basic human rights principles when it 
comes to the treatment of asylum seekers and refugees.

Membership of the Bali group does not in any way constitute a 
safeguard for the lives of asylum seekers or even recognised 
refugees, especially given the fact that some member states are 
source countries of people fleeing.

An increase in Australia’s financial contributions to the UNHCR in 
our region would have a positive impact on people’s lives. Rather 
than contribute huge amounts of money to detention facilities in 
the region, money could be spent on training local sta#, employing 
more UNHCR sta# and facilities and basic services needed by 
those who are in limbo in Malaysia and Indonesia.

!e Expert Panel should consider a policy position that focuses on 
why people flee and what it is to be a refugee.

Wish to see policy that upholds all of our international obligations, 
these are indivisible rights and Australia has a responsibility to 
protect them all in all cases for all individuals.

!e current policy proposals of o#shore processing, returning 
people to Malaysia, detention on Nauru or Manus Island and 
the reintroduction of Temporary Protection Visas all jeopardise 
Australia’s ability to uphold its responsibilities under the Convention 
of the Rights of the Child (CRC). All involve placing children at risk 
and none are acting in the best interests of the child.

Refugee children, asylum seekers, and rejected asylum seekers are 
entitled to all the rights of the CRC.

Notions of ‘national interest’ and ‘border security’ are not to be 
used for political gain or to permit inhumane asylum policies 
towards irregular maritime arrivals as many asylum seekers arrive 
by plane as by boat and never is this fact raised in the context of 
border security or presented as a potential national threat.
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Remote immigration detention for long periods damages people, 
in particular children, and can only result in further expense to 
the Australian Government over time, and therefore the Australian 
taxpayer.

Deterrence should not be the cornerstone of Australia’s asylum 
policies. Regional leadership and upholding international 
obligations whilst protecting lives are the tenets of sound and 
sustainable policy.

!e community detention program should be expanded and made 
more flexible with more creative housing options.

Legislative changes should be made that presumes against the 
detention of children.

Does not support ‘turning boats back’ as it is at complete odds with 
a policy that saves lives.

11. Coalition for Asylum Seekers Refugees and Detainees (CARAD)
Immediately resettle increased numbers of refugees who have been 
assessed by UNHCR and are residing in Indonesia and Malaysia so 
as to demonstrate a safe and durable solution for people vulnerable 
to exploitation.

Increase Australia’s humanitarian refugee intake to at least 25,000.

Discuss with, and fund, UNHCR in Malaysia and Indonesia to 
process asylum seekers more quickly and support those refugees 
living in perilous conditions there, and increase funding to non-
government agencies to provide essential services to asylum 
seekers and refugees.

Use the recommendations and protocols of the Bali Process in 
order to develop an e#ective Asia-Pacific regional protection 
plan and framework. !e principles of the High Court decision of 
August 2011 should also apply.

Delink the on and o#shore programs to facilitate family reunion.

Enter an agreement with Indonesia about search and rescue 
operations.
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12. Darwin Asylum Seeker Support and Advocacy Network
Review of issues and detailed analysis of the reasons that lead 
people to undertake the dangerous journey by boat and a realistic 
and concrete attempt to address those issues.

Address such questions as to why they are making this decision to 
risk their lives rather than waiting for o#shore processing.

Address issues of safety in relation to those waiting extended 
periods of time in regions beyond their country of origin that are 
unsafe and unsustainable.

Look at issues around stateless persons, who when trapped in their 
country of birth or residence have no capacity to make application 
for refugee status despite being unrecognised as a citizen of any 
country.

Address the fact that by July of this year we have accepted less 
than half of the 300 that Australia committed to for 2012 from 
Indonesia. Immediately commencing the settlement process for 
1,000 refugees from Indonesia and 4,000 from Malaysia.

Improve the present system of family reunion (including de-linking 
the onshore and o#shore quotas) so that the wait isn’t so long that 
family members are left with little choice but to board a boat.

Increase our annual refugee intake from its current quota.

Increase our funding to UNHCR and regional neighbours for 
specific purposes around asylum seekers/refugees. Ensure that 
distribution of funding is monitored and acquitted in a responsible 
manner and not just used in a punitive way.

Evaluate current search and rescue methods for boats in distress 
for the purposes of addressing gaps in current processes and 
procedures, in order to save lives.

Improve the legal issues and waiting times around family reunion 
so individuals who arrive by boat are less likely to attempt to bring 
their families in the same manner.

Reject o#shore processing given questions around the e$cacy of 
current proposal.
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Reject Malaysian solution as a viable alternative.

Reject plans to turn boats back.

Politicisation of vulnerable people is an unacceptable act and a real 
attempt must be made to re-frame the issue so that scare-mongering 
using a highly vulnerable group of traumatised individuals is no 
longer seen as a viable means of addressing a highly complex and 
world-wide problem.

Australia needs to take responsibility for how it can more 
intelligently approach the debate and the development of a regional 
framework that protects people fleeing from war, persecution and 
torture.

Ensure that it is noted that individuals from backgrounds of trauma 
and torture are not further harmed in our current systems, as the 
process of detention further compounds those issues.

Recognise that asylum seekers are a long term and ongoing issue 
across the globe and not something restricted to Australia.

13. Hotham Mission Asylum Seeker Project
Endorses the Refugee Advocacy Network submission to the Expert 
Panel on Asylum Seekers.

Believes a coordinated, regional response is required to 
appropriately respond to the numbers of people seeking asylum in 
the region.

Alert members of the Expert Panel to European states’ responses 
to challenges associated with people seeking asylum such as the 
use of minimum standards for asylum procedures and minimum 
conditions for reception of asylum seekers, including housing, 
education and health.

Recommends that the Australian Government be proactive in 
setting up an Asia Pacific Reference Group to look at developing a 
coordinated regional response to people seeking asylum.
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!e funding that is currently allocated to mandatory detention 
could be used instead to resource the asylum sector to appropriately 
house and support people seeking asylum in the community.

Funding for case worker training and other capacity building 
activities should be considered.

Australia has been supporting asylum seekers in the community 
for many years. Given adequate funding, this model could be 
expanded to accommodate a much higher number.

Australia should look to the best practise standards that have come 
out of Europe to steer us forward. 

14. Human Rights Law Centre
Is concerned that several policies proposed by the Government 
and the Coalition, such as proposals to transfer asylum seekers to 
third countries, including Malaysia and Nauru, breach Australia’s 
international human rights obligations. 

As a wealthy, secure country with a history of good international 
citizenship, Australia has an ethical and legal obligation to treat 
these people humanely.

To minimise the number of people who make the boat journey to 
Australia in a way that does not violate international human rights 
law, Australia should increase its humanitarian intake and provide 
additional resources for UNHCR to process and resettle asylum 
seekers in the region.

To ensure compliance with its international law obligations, 
Australia should not transfer asylum seekers to third countries 
that have not ratified the Refugee Convention or that do not have 
adequate procedures in place for determining eligibility for refugee 
status, or where they are otherwise at risk of being subject to 
significant violations of their human rights.

To ensure compliance with its international law obligations, 
Australia should avoid policies involving the detention of child 
asylum seekers or their transfer to third countries.
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Australia has an obligation not to return a person to a territory 
where they would face a serious violation of their human rights.

!e non-refoulement obligation extends to all people under 
Australia’s jurisdiction or control, including those outside 
Australian territory. Further, the obligation extends to both direct 
and indirect refoulement.

In order to comply with international law, the Australian 
Government must not transfer an asylum seeker to a third country 
unless it can ensure that the asylum seeker: (a) does not risk being 
exposed to a serious violation of human rights in that country; and 
(b) does not risk being returned to another country where they 
would be exposed to a serious human rights violation. !e fact that 
the third country is a party to the Refugee Convention or a member 
of the Bali Process is not su$cient to fulfil the criteria. 

Neither the ‘Malaysia Solution’ nor the proposal to send asylum 
seekers to Nauru complies with Australia’s non-refoulement 
obligations.

!e Malaysian Government’s ‘assurances’ that refugees would not 
be refouled were not legally binding and were not su$cient to meet 
Australia’s non-refoulement obligation.

Proposals under which Australia sends asylum seekers to Nauru 
and maintains control over their refugee status determination, but 
does not guarantee resettlement in Australia, are also problematic.

Mandatory immigration detention is a violation of international 
human rights law.

In order to comply with Australia’s international human rights 
obligations, any proposal that involves the detention of asylum 
seekers must: a) codify in law that asylum seekers are detained 
only where strictly necessary and as a last resort; b) codify in law 
that no children are held in immigration detention; c) codify in law 
that detainees have access to regular, periodic, judicial review of 
their detention; d) codify in law time limitations on immigration 
detention; and e) ensure that all detainees have adequate access 
to legal counsel, interpreters, communication facilities, education, 
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physical and mental health services and social, cultural and 
religious support networks.

No policy exposing child asylum seekers to the risk of ongoing 
detention is capable of complying with Australia’s international law 
obligations.

In order to comply with international law, the Australian 
Government must not transfer a child asylum seeker to a third 
country unless such decision is made after the comprehensive 
consideration of, and is compatible with, that child’s best interests. 
In the majority of cases, the forced transfer of a child asylum seeker 
to a third country will run counter to their best interests and, 
consequently, be in violation of international law.

Urges that Australia avoid any policy involving the detention or 
international transfer of child asylum seekers.

A State lacks good faith when it ‘seeks to avoid or divert the 
obligation which it has accepted, or to do indirectly what it is not 
permitted to do directly’. 

Australia must not a) impose penalties on refugees on account of 
their illegal entry or unauthorised presence in a contracting State 
(article 31 of the Refugee Convention); b) frustrate attempts by 
asylum seekers to leave any country, including their own (article 
12(2) of the ICCPR); and c) discriminate against asylum seekers 
on the basis of their nationality (article 1 of CERD and article 26 of 
the ICCPR).

Attempts to deter and prevent asylum seekers from travelling 
to Australia by boat that do not also provide an alternative safe, 
expedient and durable protection pathway will violate Australia’s 
obligation to implement the Refugee Convention and various 
international human rights treaties in good faith.

Conversely, providing greater support to UNHCR-facilitated 
resettlement so as to dissuade asylum seekers from travelling to 
Australia by boat through promoting a safe alternative means of 
seeking protection would be consistent with Australia’s obligations 
under the Refugee Convention.
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15. Humanist Society of Victoria
Calls upon the Australian Parliament:

1. Immediately to accept the detainees who have been recognised 
as genuine refugees by the UNHCR and are currently housed, 
we understand, in Malaysia and Indonesia. Such resettlement 
will help to discourage others from making perilous journeys 
across the ocean;

2. To unlink the o#shore and on-shore humanitarian visa 
programs, so that those awaiting processing in transit camps 
overseas are not required to compete with boat people for a 
place in Australia’s annual intake;

3. To increase Australia’s refugee intake, in line with our 
international legal and moral obligations as an a%uent nation. 
!is would reduce waiting periods for those detained in 
regional refugee facilities. Other humanitarian and social 
justice organisations have suggested that the Australian intake 
could rise to 20,000 or more refugees per year. We consider that 
some such increase is quite justifiable, given that we have an 
a%uent, tolerant and peaceful society, and the rate of residents 
emigrating from Australia is far greater.

Current policies and proposals by Australia’s major political parties 
and some independent MPs for o#shore processing of asylum 
seekers in neighbouring nations. We believe that these policies 
actually contribute to the escalation of boat people numbers, by 
fostering regional fears and instabilities, rather than acting as a 
deterrent. We ask the Australian Parliament:

1. To provide greater international, diplomatic and UN assistance 
to encourage the peaceful resolution of civil problems which 
currently create large numbers of refugees and asylum seekers;

2. To initiate a regional network which would enable nations, UN 
agencies and NGOs collaboratively to implement universal, 
humane and e#ective processes for the treatment of asylum 
seekers;
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3. To provide regional leadership through the humane processing 
and treatment of all asylum seekers and refugees, in line with 
Australia’s moral standards and international obligations.

We ask the Australian Parliament:

1. To acknowledge the basic human right of all people to seek 
asylum, and accordingly to undertake an overhaul of our 
current national asylum-seeker network;

2. To adopt the Universal Declaration of Human Rights and 
the Refugee Convention as standards by which all legislative 
and refugee policy frameworks will be measured and held 
accountable;

3. To work more closely with UN agencies and NGOs in the 
formulation and adoption of a better asylum seeker process;

4. To undertake a national education program explaining refugees 
and Australia’s humanitarian obligations, as required under the 
Universal Declaration of Human Rights. !is public education 
campaign would supplement the Australian Government’s 
Diversity and Social Cohesion Program.

We urge the Australian Parliament:

1. To engage in educated, informed public discourse about 
refugees and asylum seekers, in order to mitigate irrational and 
xenophobic public fears about so-called ‘border security’ or 
other issues which do not reflect reality. 

Call for the following reform:

1. Abandonment of mandatory detention, which violates the 
Universal Declaration of Human Rights and endangers the 
physical and mental health of detainees, especially children.

2. Implementation of a faster and humane method of assessing 
health, security and refugee status.

3. Guarantees that all applications shall be processed within three 
months of arrival.
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4. Reform of the immigration detention network to ensure that 
all asylum applicants are dealt with respectfully, humanely and 
expeditiously.

5. Release from detention into community-based accommodation.

Australia’s current system of deterrence and detention is desperately 
in need of reform, and the current ‘quick fix’ policies by our major 
political parties are clearly inadequate to the task. It is obvious to us 
that what is called for is greater commitment to human rights and 
social justice, and long-term planning.

16. International Detention Coalition
Short-term: Emergency e#orts are required to improve measures 
to save lives at sea, including immediate negotiation with Indonesia 
to codify and regularise bilateral search and rescue e#orts.

Mid-term: Increasing resettlement numbers to 25,000, with a focus 
on our region, including Indonesia.

Long-term: Increased funding and prioritisation of humanitarian 
e#orts in countries of origin.

!e development of a Regional Cooperation Framework and 
the establishment of the Regional Support O$ce to focus on 
its implementation is a significant step towards seeing e#ective 
protection. !e principles of any Regional Cooperation Framework 
should:

1. Involve collaboration of government, UN and with civil society 
to ensure the protection of refugees and asylum seekers and 
other persons of concern.

2. Address human rights issues in source countries.

3. Ensure the right to asylum, including credible, durable and 
timely protection for people in transit and destination countries.

4. Ensure safe and sustainable repatriation of those without 
refugee or other protection needs.

5. Implement international human rights standards, which 
prohibit refoulement and arbitrary detention and require 
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detention to be used only as a last resort, and which is 
underpinned by the Refugee Convention.

!e role of civil society in the region is crucial to the success and 
sustainability of any regional cooperation framework.

Consultation is urgently required in terms of civil society capacity, 
engagement and implementation role in the RCF.

17. Labor for Refugees
!e objectives of Australia’s asylum seeker policy should be: 

1. Comply with the principles of the Refugee Convention;

2. Respect the human rights of asylum seekers and refugees;

3. Comply with the UN Convention for the Rights of the Child 
and complementary protection legislation;

4. Establish alternative pathways to resettlement that discourages 
asylum seekers travelling to Australia onboard unseaworthy 
boats;

5. Show compassion to people in distress; and

6. Avoid costly long-term detention of asylum seekers in o#shore 
detention camps that are known to cause psychological distress 
and long-term harm.

Ensure all asylum seekers are promptly assessed in the region (with 
the right of review).

Provide security check refugees (with the right of appeal) before 
they come to Australia.

Promptly bring asylum seekers accepted as refugees to Australia in 
substantially increased numbers.

Make it easier for refugees to have family reunion in Australia.

Increase capacity within the above policy framework to fund asylum 
seeker programmes including providing accurate information to 
the Australian population regarding refugee issues and to combat 
racism.
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Understand the motivation for asylum seekers embarking on sea 
journeys.

!e key cause of desperation amongst asylum seekers is uncertainty 
and the absence of a clear and defined pathway. If that desperation 
can be removed we believe that the motivation to take boat journeys 
will be removed.

!e ‘honeypot’ argument should be rejected.

Guiding principles for reform should include:

1. Genuine concern and compassion for the wellbeing and future 
of asylum seekers who come by boat; alternatives to ‘dangerous 
journeys’ should not be driven by political considerations. 
Policy should not be simply motivated by border control and 
exclusion but a genuine desire to find safer alternatives for 
people in need of protection.

2. Respect for the integrity of the Refugee Convention and 
the international protection frameworks and compliance 
with Australia’s legal obligations under the convention and 
complementary protection legislation.

3. Respect for the time-honoured maritime principle of rescue at 
sea above all other considerations. 

4. Recognition that punitive policies targeting asylum seekers 
arriving by boat are contrary to the Refugee Convention by 
discriminating on the basis of mode of entry.

5. Recognition of the profound psychological harm caused 
to asylum seekers found to be refugees of harsh deterrence 
policies including o#shore internment in remote Nauru and 
Manus Island and Temporary Protection Visas.

6. Recognition of compelling ‘push’ factors including internal 
conflict and human rights abuses that influence the decision to 
seek irregular access to Australia’s protection frameworks from 
source countries such as Sri Lanka, Afghanistan and Burma.

7. Recognition that the vast majority of asylum seekers who come 
by boat are found to be in need of protection and are therefore 
by definition, vulnerable people who have experienced trauma.
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8. Recognition of the very limited options for asylum seekers in 
Indonesia and Malaysia in being resettled permanently within 
a reasonable time-frame; that pathways to resettlement are not 
well established and supported in the region.

9. Recognition that while it is desirable for Australia to control 
entry, it will not always be possible to achieve this in the context 
of world-wide forced migration movements.

10. Recognition that Australian Government policies such as 
severe restrictions on refugee family reunion contribute to the 
number of irregular arrivals.

11. !at the Bali Process should involve genuine engagement and 
collaboration with countries of the region aimed at addressing 
the needs and human rights of asylum seekers and refugees, 
and raising the standards for protection within the region.

Suggested measures to prevent asylum seekers risking journeys by 
boat include:

1. Establishing immediate pathways to resettlement from 
Indonesia, with 2,000 places to be allocated annually. 

2. Assist with the processing of refugees in Indonesia and the 
region. 

3. Increase funding to UNHCR and have more people processed 
in Indonesia.

4. Increase the refugee intake to Australia to 20,000.

5. Create a separate quota for preferential and concessional 
refugee family reunion in the Family stream of the annual 
migration program.

6. Regional cooperation to work collaboratively and constructively 
with neighbours in our region to find solutions to refugee 
movement and protection. !e Bali Process should not be 
used merely for the purposes of achieving exclusion of asylum 
seekers from Australia by thwarting boat departures but should 
aim to extend, through inter-country cooperation, access 
to protection and resettlement for refugees. !is includes 
accelerated processing and support for refugees and asylum 
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seekers living in the region, including access to housing, health, 
education and employment. Enduring solutions are needed 
which enhance protection and minimise harm to vulnerable 
people.

7. Cost advantage of onshore processing which is ten times 
cheaper than processing a refugee in Nauru or Christmas 
Island and will avoid the potential for substantial litigation.

8. Labor for Refugees vigorously opposes the return of asylum 
seekers to Malaysia; o#shore processing on Nauru or Manus 
Island; reintroduction of Temporary Protection Visas; and 
towing boats back to sea/enforced return to Indonesia.

9. It is crucial that we learn from the experience of o#shore 
processing and TPVs under the Howard years. 

18. Law Council of Australia
Any policy option or legislative option recommended by the Expert 
Panel should, at a minimum: comply with international human 
rights standards; comply with relevant High Court decisions; 
integrate with the Bali Process Regional Cooperation Framework; 
align with the New Directions in Detention policy; address key 
recommendation of recent parliamentary inquiries; include specific 
legal safeguards and protections; include minimum standards 
for immigration detention facilities that adhere to human rights 
standards; and include provision of adequate legal assistance.

In accordance with Australia’s obligations under the Convention 
of the Rights of the Child, in all decisions a#ecting a child, the best 
interests of the individual child must be of paramount consideration. 
Children are entitled to have their views heard and taken into 
account, according to their age and maturity, in all decisions 
a#ecting them.

Is opposed to mandatory and non-reviewable immigration 
detention and to a system of processing that treats the claims 
of asylum seekers di#erently according to their mode of arrival. 
However, acknowledges that a limited period of detention may be 
necessary for health, identity and security checks. 
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Opposes indefinite immigration detention, which occurs in 
circumstances such as when refugees are issued with an adverse 
security assessment by the Australian Security Intelligence 
Organisation (ASIO).
Emphasised the need to ensure that sta# employed in immigration 
detention facilities are subject to training and performance 
management mechanisms that include a strong focus on treating all 
people in immigration detention with humanity and with respect 
for their dignity; continue to consult with specialists in suicide 
prevention as well as mental health professionals about measures 
to mitigate the risk of further suicides across the detention network; 
conduct safety audits across all immigration detention facilities, 
and ensure that all appropriate measures are taken to minimise the 
risk of suicide and self-harm.

In addition to outlining these minimum requirements, the 
Law Council proposes that the Expert Panel should consider 
the following when recommending short, medium and long 
term policy options to the Commonwealth Government. !ese 
include: increasing resettlement numbers under the o#shore 
Refugee and Humanitarian program; decoupling the link between 
the o#shore Refugee and Humanitarian program and onshore 
protection programs; reforming the family migration program; and 
establishing a Regional Protection Framework. 

19. Project SafeCom
!e Expert Panel, in line with its mandate, should show excellence 
of performance in identifying, unpacking and setting aside those 
aspects of asylum seeker policy that have become embedded 
notions in political discourse but that are in nature manipulative 
rhetorical constructs.

!e Expert Panel should take note of the rhetorical notion of 
instilling fear into the population and unmasks it as not being 
substantiated by facts.

!e Expert Panel should note how other countries regard Australia’s 
policies of repelling and deterring refugees, and it should note that 
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none of the deterrent policies have had any impact on the asylum 
seekers’ urgency to find safety and resettlement options.

!e Expert Panel should note the fact that neither diverting asylum 
seekers to Nauru or to Malaysia stops them taking to boats, because 
these policies only apply to those who have already jumped on 
boats trying to reach Australia.

Australia’s annual humanitarian intake should be increased to 
25,000 in order to start clearing the backlog of asylum seekers in 
our region and to implement some measure of generosity in taking 
our share of the world’s refugee burden by attending first to those 
in our immediate region.

UNHCR in Jakarta should immediately receive su$cient levels of 
direct funding from Australia in order to complete quick refugee 
assessment in collaboration with Australian immigration and 
resettlement o$cers and that this funding is tied to UNHCR 
performance and outcome levels.

Adequate resourcing of UNHCR in Jakarta is regarded as an 
immediate redress of asylum seekers taking recourse to smugglers 
and that Malaysia is in similar circumstances as Indonesia, and 
that in order to prevent an increase of vessels sailing from Malaysia 
to Indonesia Australia needs to also increase its resourcing of 
UNHCR in Malaysia.

!e Expert Panel should go beyond the limited and punitive culture 
and solutions that have thus far emerged from the Immigration 
Department in its search for solutions, and that it regards the need 
to assist asylum seekers to find durable solutions as more important 
than the entrenched departmental (and political) culture that seeks 
to punish asylum seekers.

20. Queenscli" Rural Australians for Refugees
We recommend that Australia immediately increase its yearly 
humanitarian intake to 25,000.

We ask that the family re-union places be de-linked from the yearly 
humanitarian intake.
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We recommend the immediate resettlement of those UNHCR-
recognised refugees currently waiting in Indonesia for resettlement.

We recommend the immediate resettlement of at least 4,000 
recognised refugees currently waiting in Malaysia. !is must also 
include those deemed to be ‘stateless’.

21. Refugee Advocacy Network 
As an emergency measure immediately o#er resettlement to two 
groups of people who have been assessed and approved as refugees 
and who are currently waiting for resettlement. !is includes 
the twelve hundred people in Indonesia, and four thousand in 
Malaysia, including those who are deemed to be stateless. Providing 
resettlement directly from Malaysia and Indonesia provides the 
safe alternative to a perilous boat journey.

Increase Australia’s annual refugee intake to at least 25,000 with 
a more substantial number to come routinely from our region 
including Indonesia.

Delink the o#shore resettlement of refugees (family reunion) and 
the recognition of asylum seekers onshore. !ere is evidence that 
increasingly family reunion is being attempted by boat because of 
the current waiting period of up to 23 years.

Increase funding to the UNHCR in Indonesia and our regional 
neighbours. !is funding needs to be monitored with its use tied 
to the fair and timely processing of claims for refugee status, and 
the protection of the human rights of asylum seekers in the region.

!ere should be immediate negotiation with Indonesia to codify 
and regularise the search and rescue response of both Indonesia 
and Australia in order to prevent further drownings. !e bulk of 
these resources need to come from Australia because we are the 
more a%uent country.

Increase the commitment to community processing and wind 
down the detention regime. Community processing is an existing, 
workable alternative to detention.
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!ere should be an inquiry into the 21 June tragedy at sea in 
which 90 people died, to fully understand why it took Australian 
authorities a day and a half to respond, and why an asylum boat in 
distress was told to turn back to Indonesia.

We reject the plan to interdict and return boats as unconscionable 
on the basis that this policy is highly likely to cause deaths at sea and 
is a violation of both the Safety of Life at Sea Convention (SOLAS) 
and Refugee Convention.

We reject the Nauru proposal because it breaches the human rights 
of people seeking asylum and will exacerbate human su#ering. 

We also reject Malaysia people swap proposal as it also breaches 
the human rights of people seeking asylum. !e High Court of 
Australia found this proposal to be illegal – this is reason enough 
to discard this idea.

O#shore processing is proposed by the Government and 
Opposition as a deterrent, because it is assumed that Australia will 
not have an obligation to provide resettlement if claims for refugee 
status are processed o#shore. We believe this is unconscionable as 
Australia does have a legal and moral obligation as a global citizen 
to respond reasonably and humanely to asylum seekers.

22. Refugee Council of Australia
!e Refugee Council of Australia recommends that the Australian 
Government:

Not pursue any option which involves removing asylum seekers 
from Australian territory.

Engage the Indonesian Government and UNHCR in dialogue 
about collective options to respond to the situation of asylum 
seekers moving through Indonesia towards Australia, including 
the possibility of a joint approach to processing applications for 
refugee status and to finding durable solutions for those in need of 
protection.

Engage UNHCR in dialogue about reducing delays in 
processing asylum and resettlement applications and improving 
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communication with applicants, supporting UNHCR, if necessary, 
with additional resources to address these concerns.

Explore how the Bali Process and the Regional Support O$ce 
can support the development of civil society dialogue on refugee 
protection in the Asia-Pacific.

Develop a whole-of-government strategy for refugee protection 
which articulates how it intends to use the collective e#orts of its 
di#erent agencies (including DIAC, AusAID and the Department 
of Foreign A#airs and Trade) to promote refugee protection in the 
Asia-Pacific region and globally and to respond to issues in refugee 
source countries.

Give greater funding support through AusAID to NGOs working 
to support vulnerable refugees and asylum seekers in Asia, the 
Middle East and Africa.

Increase the o#shore Refugee and Humanitarian Program to at 
least 20,000 places per annum as soon as possible. 

Remove the numerical link between the Onshore Protection 
and o#shore Refugee and Humanitarian Programs, returning to 
the pre-1996 policy under which Onshore Protection visas were 
issued according to protection need without any impact on other 
humanitarian visas.

Maintain significant refugee resettlement programs from Africa 
and the Middle East while exploring how resettlement to Australia 
can be used strategically to improve protection for refugees in Asia.

Engage UNHCR and other resettlement states in developing a 
collective resettlement strategy to support the development of an 
Asia-Pacific Regional Cooperation Framework.

Enhance humanitarian entrants’ access to family reunion through 
the Migration Program by waiving application fees, lifting bars 
on access to social security for family reunion visa holders who 
have been proposed by humanitarian entrants and examining 
alternatives to complex legal and eligibility requirements which 
cannot be met by people living in refugee situations overseas.
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Explore how other existing visa options, including the In-Country 
Special Humanitarian Program and temporary work visas, can 
be used as a valid alternative pathway for people seeking to enter 
Australia to achieve greater protection.

Consider providing alternative options for people to seek asylum 
in Australia, including applying through Australian embassies 
in particular locations and providing legal permission to enter 
Australia on a temporary basis for the purposes of seeking asylum.

Ask the Regional Support O$ce to work on an independent audit 
of access to asylum procedures and to durable solutions in Bali 
Process countries as a means of encouraging dialogue on what next 
steps need to be taken regionally to boost refugee protection.

23. Save the Children 
To employ a rights-based approach in order that governments 
and individuals are accountable for respecting, protecting and 
promoting children’s rights. A rights-based approach should 
support the active involvement of the Government and the wider 
community in the promotion and protection of children’s rights. 

To prevent asylum seekers risking their lives by travelling to 
Australia by boat there is a need to reduce the need for movement 
and to reduce risk in movement. 

Concrete measures can be taken by the Australian Government 
at the di#erent stages of families’ journey, all aimed at preventing 
children and families’ lives being put at risk through dangerous 
boat travel to Australia. !ese include: reducing the factors 
that cause families to flee their country of origin; strengthening 
processing systems and services in transit countries; and creating 
and maintaining healthy and safe conditions for families arriving in 
Australia to seek asylum, in line with Australia’s obligations under 
international law.

Relevant international obligations under the international law on 
the rights of the child and the international Refuge Law should be 
fulfilled. 
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!e Australian Government use the current situation as an 
opportunity to commit to long-term sustainable solutions that will 
give priority to the protection of children on the move in Australia 
and in the Asia Pacific Region.

It is recommended that the Australian Government:

Work with aid agencies and others processing asylum claims in the 
region to identify the factors causing families to flee their country 
of origin in the first instance.

Review the Australian Government’s budget and priorities of 
foreign aid and defence policy in relation to relevant countries of 
origin in order to address the identified factors.

Work with UNHCR and other international agencies processing 
asylum claims in ‘source’, ‘transit’ and ‘destination’ countries to 
develop and implement best practice standards for processing. 
!is should include guidance on working with children including 
those seeking asylum. !ese standards should be developed to 
ensure compliance with international law.

Provide funding for agencies working in the region to raise 
awareness of risks associated with dangerous boat travel amongst 
populations at highest risk, and of safer alternatives. All such 
initiatives should include child-friendly material appropriate to the 
culture, language and religion of the target population.

Work with agencies and authorities in countries of first asylum to 
ensure that asylum seekers have access to appropriate services and 
protection while their claims are being processed.

Increase its humanitarian intake on all fronts, including the number 
of places available in the Special Humanitarian Program, through 
removing the numerical link with the onshore protection program.

Ensure the best interests of the child are the primary consideration 
in administrative decisions that impact on children and give 
appropriate priority to the protection of children in the development 
and implementation of policy a#ecting children.

Ensure policy and practice meets Australia’s obligations under 
international law. In addressing the rights of children, specific 
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attention should be given to any potential separation of children 
from their family; any discrimination between children, regardless 
of their country of origin; and children’s fundamental right to 
survival and development. 

To reduce the need for movement, it is recommended that the 
Australian Government: 

Work with agencies processing asylum claims in the region to 
identify the factors causing families to flee their country of origin 
in the first instance. 

Review the Australian Government’s budget and priorities of 
foreign aid and defence policy in relation to relevant countries of 
origin in order to address the identified factors. 

To reduce risk in movement, it is recommended that the Australian 
Government: 

Work with UNHCR and other international agencies processing 
asylum claims in “source”, “transit” and “destination” countries to 
develop and implement best practice standards for processing. 
!is should include guidance on working with child asylum 
seekers, and regulations to ensure compliance with international 
law. Longer-term, this could contribute to a regional approach that 
gives families and asylum seekers in the region greater confidence 
in the fairness of the processing of claims. !is should also give 
clear evidence to provide to those who may otherwise consider the 
more dangerous option of travel by boat. 

Ensure that children’s rights to social welfare, education and 
healthcare are clearly recognised in national legislation and 
implemented, irrespective of a child’s residence status and whether 
they possess relevant documentation.

Support the development of cross-border protection systems that 
are inclusive and that work for all children, respecting their dignity, 
rights and protection needs, regardless of their status including 
through Australia’s international development assistance program. 

To reunify children and their families, it is recommended that the 
Australian Government: 
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Amend the Migration Regulations 1994 to remove the five-year 
rule contained in the ‘split family’ provision. 

Review the definition of ‘family’ to align with the UNHCR 
Resettlement Handbook’s definition. 

Increase the number of places available in the Special Humanitarian 
Program, through removing the numerical link with the Onshore 
Protection Program and expanding the overall program numbers. 

With the proposed increase of places in the Special Humanitarian 
Program, there is a need for complementary funding for the 
Settlement Grant Program for the provision of appropriate and 
relevant services. 

To ensure the best interests of children in Immigration detention, it is 
recommended that the Australian Government: 

Develop and implement a plan of action to guarantee the release of 
the remaining children and families in detention. 

Revise the current immigration policy to provide clear and specific 
guidelines as to the exceptional circumstances where detention 
may be warranted. In doing so, there should be a presumption in 
legislation (Migration Act) against the detention of children for 
immigration purposes. 

Implement a universal regulatory framework to protect the rights 
of children seeking asylum in Australia.

To find a regional solution, it is recommended that the Australian 
Government: 

Focus on protection principles. Develop a process which prioritises 
child protection needs (including asylum) and provides durable 
solution for separated children. !is process must ensure the best 
interests of the child as a primary consideration. 

Promote greater understanding of asylum seeking and refugee 
protection needs. Ensure that Australia undertakes appropriate 
high-level advocacy on child protection measures within the 
Asia-Pacific region. Also, give support to a parallel process for 
the development of regional solutions that includes a range of 
community-based and non-government organisations from the 
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region that have proven experience working with children on the 
move. 

Model best practice in asylum procedures. Review Australia’s 
current approach and legislation in regard to immigration 
detention. Develop and endorse a Statement of Good Practice 
which is relevant for the Asia-Pacific region. 

Encourage and support change in countries of first asylum. 
Encourage governments in the region to work towards policies 
that enable the best interests of children on the move, including 
providing appropriate protection to children and their families. 

Enhance resettlement. Provide best practice examples and lessons 
learnt with governments in the region, including creating better 
resettlement pathways for children in refugee situations overseas. 

Develop strategies for sustainable and monitored return. Lead on 
an agreement with Asia Pacific governments regarding a rights-
based and protection framework for asylum seeking and stateless 
children and return to country of origin. It should include specific 
and tangible guidelines that align with the best interests of the 
child.

Submissions from individuals

24. John Bernacki
Australia clearly needs an independent, permanent body (e.g. statutory 
authority or commission), for managing requests for asylum, that is 
quarantined as much as possible from political abuse, interference, 
manipulation and exploitation.

!e terms of reference and responsibilities to include (not limited to) 
things like:

Develop short and long term goals and practices, that best comply, 
and work with international humanitarian and asylum conventions 
and agencies including the UNHCR.
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Ongoing research to obtain accurate, specific and up to date data 
and information. For example, the realities and nature of notions 
such as ‘push and pull’ factors, ‘queues’, ‘people smuggler’s business 
models’. It would include both quantitative and qualitative research.

Determine the best policies and practices for processing and 
reviewing requests for asylum, so that they are conducted in a 
proficient, humane and timely manner. In addition, this would 
include appeal mechanisms involving natural justice with 
appropriate levels of transparency.

Ongoing research to determine how to obtain the best immediate/
crisis, short-term and long-term outcomes for people, from the 
moment asylum is requested by them. It would include ways to 
maximise their mental and physical health, community participation 
and productivity. Children’s needs would be paramount.

Have an educational responsibility to the public. For example, 
making available data, including narrative information, in plain 
language/readable format. !is would be provided in many 
languages. !e goal would be the elucidation facts, and provision 
of relevant resources (including their website having links to other 
resources and agencies.

Establish formal, transparent protocols and mechanisms for 
working with relevant government departments and agencies, 
including international ones.

Be transparent of itself, and maintain the highest standards of 
integrity. It would be likely to need a unit for managing and 
responding demands from the media.

25. Right Honourable Malcolm Fraser AC, CH 
Recent debates on asylum seeker problems revolve around two 
approaches that are not going to work.

!e Opposition’s Nauru solution involves intercepting boats 
or taking people from Christmas Island to Nauru. !is is not a 
deterrent to get people o# boats. It is regarded as a stepping stone 
to come to Australia. !e Pacific Solution, which saw asylum 
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seekers detained on Manus Island and Nauru, cost more than 
1"billion dollars over 5 years, or $500,000 per person.

!e Malaysian solution is no better. It still requires people to come 
to Australia by boat. Eight hundred people who come here are 
going to be traded for 4,000 proven refugees, 1,000 a year for 4 
years. It is a short-term policy, based on the fact that people will 
still try to come to Australia by boat.

!e Government believes that the number 800 will not be reached 
because the policy will be a deterrent. It implies that those who 
are sent to Malaysia will not get any protections or any rights 
accorded to refugees. !is so called Malaysia solution was found 
to be unconstitutional by the High Court as it breaches Australia’s 
domestic law and international obligations as signatory to the 
Refugee Convention. In addition, the policy will not be a deterrent 
against the barbarity that occurs in a number of countries from 
which refugees flee.

It is clear that we need to resource the UNHCR o$ces in Indonesia 
and Malaysia if the main objective is to save lives and stop people 
getting on dangerous boats. Increasing the number of people we 
resettle in Indonesia and Malaysia is the only way to stop people 
getting on boats. It should be run and managed by UNHCR with 
funding from the Australian Government. 

Increase the number of humanitarian refugees to at least 25,000. 
Increasing humanitarian intake is something that the three major 
political parties agree on, so implement this immediately.

!e humanitarian intake (which includes a backlog of over 20,000 
from family reunion) should be delinked from any who arrive by 
boat. We need to resettle those waiting for family reunion as soon 
as possible. 

It wouldn’t hurt Australia to show a little generosity and get rid 
of the backlog of 20,000 for family reunion as quickly as possible, 
probably in a year. !is should be taken as part of onshore 
processing.

If these suggestions could be put into e#ect, it would mean that 
refugees in Indonesia would be treated decently, humanely and in 
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accordance with international conventions. It would mean that we 
put ourselves within the law in Australia and within the provisions 
of the Refugee Convention. 

Some may argue that there is no element of deterrence in this 
policy. !is is where Australia started to make a major mistake, by 
believing that a democratic country such as Australia with a strong 
humanitarian record and with largely a compassionate population 
would be able to be a deterrent to the terror and oppression from 
which most refugees have been fleeing from a number of countries. 
!is is why the policy of deterrence has not and will not work.

!e Opposition claims that the policy of deterrence worked in 
earlier times. But the decrease in boat arrivals then was due to geo-
political factors such as the fall of Taliban in 2001 rather than any 
deterrence policy of Australia. 

An e#ective policy can be put in place immediately with negotiation 
between Indonesia, Australia and with full support from UNHCR. 

A second stage would involve internationalisation of this local 
regional approach where Australia should seek to persuade the 
United States, Canada, New Zealand and other recipient countries 
to take more refugees from holding centres in Indonesia if the 
numbers continued to rise. Australia could make this achievable if 
it has already acted with generosity and e#ective diplomacy in stage 
one. !is is exactly what happened in relation to the much larger 
intake of refugees from Indo-China in the late 70s and early"80s.

To stop Malaysia pushing people out to sea, it was necessary to 
persuade them to establish a centre to have people processed there. 
!is was only possible with the commitment we and many others 
made to take many thousands from that centre, which meant 
they were not left with a major problem on their own doorstep. 
!at worked, and the countries that took large numbers of Indo-
Chinese and Vietnamese benefitted economically and culturally as 
a consequence, and that applies with special emphasis to Australia. 

Such a policy of overall resourcing of UNHCR o$ces in places such 
as Indonesia and Malaysia would probably much less expensive 
than current policies which create a deterrence that does not work.
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With appropriate political leadership, the Australian public will 
accept such a humanitarian policy. If anyone says ‘why Australia’, we 
are the wealthiest country in the region and we have the space and 
the capacity to absorb large numbers of people. We are a successful 
multicultural country and we also have the need for many skills 
which refugees have. 

If the toxic political debate of the last several years can be put 
aside, and if people can be told of the conditions from which 
asylum seekers and refugees flee, then the humanitarian instincts 
of Australians will be aroused instead of fear and concern about 
damage to Australian values. !ere is much evidence that Australia 
benefitted greatly from migration. 

!e short and long term measures outlined above will save 
money, do not require legislative changes and will save lives at 
sea. Protecting asylum seekers seems to have been lost from the 
current debate and it’s time to restore this protection as integral to 
our approach to asylum seekers.

26. Geo" Hacquoil 
If Australia actively seeks to welcome and assist asylum seekers who 
are currently in Sri Lanka, Malaysia, Indonesia and !ailand, then 
much of the incentive for them to risk their lives will be removed.

Australia is a wealthy country and Australians will respond 
generously to genuine need when given the true facts of a situation. 
!e current political debate has misrepresented the facts to suit 
the political interests of the major parties so that Australians on 
the whole are not aware of the need and the possibilities to assist. 
Australia has been generous before and it can be generous again.

 Refugees and asylum seekers fleeing from persecution are desperate 
to get to Australia because they see it as a safe country where they 
can rebuild their lives. !e measures proposed by either party in 
the current political debate, e.g. ‘Stop the Boats’ or the ‘Malaysia 
Solution’ will not work and rely on the unethical idea of punishing 
refugees. !is is not acceptable.

Short term measures:
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1. Immediately increase funding and assistance by Australian sta# 
to the UNHCR in Sri Lanka, Malaysia, Indonesia and !ailand 
to boost the Refugee Status Determination assessments 
consistent with a determined annual increase in refugee 
placements in Australia;

2. For those found to meet the UNHCR refugee definition, and 
within the numbers as determined in point 1 above, issue 
documentation advising that in due course, and within a 
period of one year, that safe passage will be available to come to 
Australia;

3. Hold discussions with UNHCR and NGO’s to improve resources 
for processing asylum claims in Indonesia and Malaysia and 
support for refugees living in di$cult circumstances in those 
countries;

4. Enter urgent discussions between Australia and Indonesia 
to address increased cooperation, intelligence sharing and 
resourcing to prevent boats leaving Indonesia.

Medium term measures (within one year):

1. Increase Australia’s annual humanitarian intake from 13,750 to 
40,000 allocating the additional places to refugees living in Sri 
Lanka, Malaysia, Indonesia and !ailand.

2. Codify Australia’s Safety of Life at Sea Convention 1974 
obligations across all relevant government agencies and 
increase Australia’s rescue capacity in Australia’s northern 
waters, reviewed on a regular basis depending on the ongoing 
number of Irregular Maritime Arrivals.

Longer term measures:

1. Establish an Australian Refugee Resettlement Commission 
working with the Immigration Department to assist refugee 
arrivals with housing, jobs, and integration into the Australian 
community.

2. Negotiate agreements with countries who are signatories to 
the Refugee Convention to o#er refugees from the Asia Pacific 
region resettlement in those countries.
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3. Annually review the e#ectiveness of these measures.

4. Annually review Australia’s humanitarian intake in the light of 
the observed social and financial e#ects on Australia and the 
ongoing needs in the region.

27. Marg Hutton
!e exercise of good professional judgement by Australia’s rescuers 
is being shamefully pilloried in the press, with talk of the Navy 
being used ‘like the NRMA’ or as a ‘collection service to Christmas 
Island’. Given that 90 people lost their lives just three weeks ago in 
the Barokah tragedy due in part to Australia’s tardy rescue response 
time, it is alarming that Australian ‘o$cials’ are going to the media 
with stories like these, cruelly undermining our Safety of Life at Sea 
(SOLAS) obligations to those who come by boat seeking refuge in 
Australia and risking damage to the morale and self-esteem of our 
Navy professionals.

It is a basic tenet of the International Convention for the Safety 
of Life at Sea that all lives at risk are equal on the water. SOLAS 
rules are part of the law of Australia. In order for our Navy to be 
able to rescue asylum seekers in distress they first need to know 
that they are out there. !erefore it is crucial that for as long as 
asylum seeker vessels keep coming to Australia and sending out 
calls for help to our o$cial Search and Rescue organisation, that 
they are responded to immediately and without discrimination. 90 
lives were lost needlessly on 21 June. !is must never be allowed 
to happen again.

!e Expert Panel should express a public view on these matters of 
Australian responsibility for asylum-seeker safety of life at sea.

28. Tony Kevin
Challenge the assumption in the Terms of Reference that irregular 
asylum-seeker boat journeys to Australia are necessarily dangerous.

Challenge the now-entrenched community belief that when things 
go wrong and asylum seekers die at sea, these are unavoidable 

ATOP_Text_6pp.indd   159 22/05/13   12:33 PM



160 Alternatives to Offshore Processing

deaths and are necessarily the fault of the people smugglers who 
send the boats. 

Believe that Australia’s intelligence-based and still largely secret 
border protection system must itself carry a large share of 
responsibility when people die at sea whose lives could have been 
saved under di#erent Border Protection Command Operations 
(BPC)operational doctrines and protocols. 

!e central issue for the border protection culture now is the need 
to make international safety-of-life-at-sea obligations explicit and 
binding on all Customs-coordinated SIEV intelligence collection 
and assessment operations, and on all Border Protection Command 
Operations operations to surveil, detect and intercept SIEVs at sea.

It is just not acceptable for a BPC commander or his Customs 
superior o$cer to claim that BPC is not a search-and-rescue 
organisation. Of course it is – and BPC proves that it is every day, 
in its normal surveillance, detection and interception practice.

Duty-of-care safety-of-life-at-sea obligations should properly 
attach to the border protection system as a whole, broadly defined to 
include Australia’s intelligence gathering and assessment agencies’ 
work, and from the time a SIEV leaves its last embarkation point 
in Indonesia bound for an Australian destination, to the time its 
passengers enter into Australian onshore custody. 

!e Australian border protection system as a whole must accept 
expanded responsibilities for safety of life at sea in the waters to 
our north.

Knowledge – intelligence – creates a moral necessity of action 
whenever things go wrong on these voyages, or whenever the risk 
of their going wrong increases as a result of adverse dangerous 
weather degrading radar and aerial surveillance. 

It is clear now that Australia’s present rescue-at-sea practice 
in the international waters between Indonesia and Christmas 
Island is inconsistent and ad hoc. It is rescue by choice, not in 
accordance with Australia’s legal maritime rescue obligations 
under international SAR and SOLAS conventions. 
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I recommended that the responsible Minister for Customs could 
dust o# the then-agreed but never implemented recommendation 
of the 2002 Senate Committee into a Certain Maritime Incident 
that: International and legal safety obligations be given prominence 
in all mission tasking orders for ADF operations, especially in law-
enforcement operations involving non-combatants. 

!e Expert Panel should set down a firm public marker against the 
present creeping debasement of SOLAS rescue-at-sea doctrine and 
practice in respect of asylum-seeker boats reporting or observed to 
be in distress in international waters north of Australia. Otherwise, 
the illegal and the unethical will become normalised in Australian 
operational doctrine and practice, to the operational demoralisation 
of our Navy. Already there is a developing public confusion , with 
widespread views expressed that distress calls from asylum-seeker 
boats are likely to be phoney and should not attract the normal 
Australian SOLAS response. 

Every distress call in international waters needs to be properly 
investigated by those nations or vessels with capacity to do so.

I contend that policy to deter irregular asylum-seeker voyages 
should have nothing to do with correct Australian rescue-at-sea 
doctrine and practice. !e latter areas must not be allowed to be 
politicised. If they are, people will continue to die at sea who could 
have been saved, using present ADF and Customs intelligence and 
interception resources.

When things do go wrong, as they occasionally do, there have 
been unseemly attempts by Customs and Border Protection and 
AMSA to hide from the bereaved families and the public the facts 
of Australia’s avoidable failures to save life.

29. Associate Professor Anne Pedersen
I am responsible for the writing and distribution of the open letter 
signed by 204 academics regarding asylum seeker policy. We 
wanted to keep the letter quite short and as such did not cover all 
points. I would like to make one further point.
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Over the last decade, I have examined prejudice against asylum 
seekers and refugees. I have consistently found that the higher the 
prejudice, the higher the acceptance of false information as true 
(false beliefs). For example, people who are prejudiced against 
asylum seekers are more likely to believe that asylum seekers 
are ‘queue jumpers’ and ‘illegals”. !ese false beliefs are mirrored 
in conservative politicians’ rhetoric both under the Howard 
Government as well as more recently. 

!ere is not enough awareness in the community that Australia 
has a quota system rather than a queue, and little awareness of 
the factors that leave many asylum seekers no choice but to enter 
Australia unauthorised.

!e refugees in Australia seeking family reunification apply 
through the o#shore programme. !us, any increase in asylum 
seekers accepted as refugees in Australia means a decrease in the 
number of places available for family reunification. !is creates 
tension between those who arrive onshore compared with o#shore 
applicants, and is to some degree inflamed by people who argue 
that boat arrivals take the place of others who apply ‘the right way’. 

Research also tells us that people who are highly prejudiced against 
asylum seekers are more likely to over-estimate support for their 
attitudes in the community. !is is worrying because people who 
believe that their views are consensually shared are more likely 
to be vocal about expressing their (hostile) attitudes. !us, those 
people who ‘shout the loudest’ and with the most prejudice are 
unlikely to be representative of the Australian community.

Australia’s obligations under the Convention is to provide 
protection to people who come to Australia and claim asylum 
(including plane and boat arrivals) and whose claims are assessed 
as valid. At the moment, any shortfall from the onshore quota 
is made up by o#shore applicants. !e o#shore program is in 
addition to Australia’s obligations under the Convention, and 
does not abrogate Australia from its Convention responsibilities. 
!e rhetoric has become so warped that most people believe the 
opposite to be true which feeds prejudice and animosity. 
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A cohesive society does not benefit from animosity from one 
group to another. And aside from the inflammatory aspects of the 
rhetoric, the system is unfair. One way of dealing with this is to  
de-link the programmes.

!ere is also the question of the quota. I believe that Australia 
should be flexible and be prepared to increase its refugee 
intake in response to situations as they as happened in the past  
(e.g. Vietnamese ‘boat people’ in the past).

30. Shane Prince
!e underlying cause of people getting on boats is the desperation 
caused by limiting resettlement places for Indonesia to an average 
of 56 per year. !is means that asylum seekers are presented with 
the choice of waiting for an indefinite time, and likely more than 
12"years in Indonesia, or get on a boat. 

If they were given a definite pathway in Indonesia to have their 
claims fairly considered by Australia, say 2 years, then they would 
not get on the boats.

!is option would require no legislative change and would save the 
Commonwealth substantial money in deterrence and enforcement 
measures. More importantly, it would save human lives and be 
consistent with our commitments under the Refugee Convention. 

!is proposal requires the allocation of 2,000 of the current 13,500 
resettlement places to Indonesia. It is unlikely that the reduction in 
places for boat arrivals would account for that in any event.

!e proposal would not create any ‘honey pot’ e#ect as the increase 
in numbers of asylum seekers in Indonesia has been very minimal. 
!e large numbers of asylum seekers in Malaysia and !ailand are 
form Myanmar and they have never been able to get to Indonesia 
or on to boats. !ere is nothing to suggest that the situation would 
change if this proposal is adopted.

!e reason people get on boats is that they see no hope of being 
resettled if they stay in Indonesia. !ey see no hope for their children. 
!e reason for this is because successive Government policies have 
resulted in an unrealistically low number of places available for 
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resettlement in Indonesia, creating an artificial bottleneck. !at 
approach does not stop people coming to Indonesia. It just makes 
them desperate to leave once they arrive there. 

!e ‘Malaysia Solution’ is based on a false premise that deterrence 
is the only e#ective means of preventing people getting on to boats. 
!ere is no deterrent e#ect due to the intensity of the sense of 
desperation of those who make the boat journey. !e fundamental 
problem with the Malaysia Solution is that it will not alleviate the 
desperation that motivates asylum seekers to embark on boats. 
It"will compound the desperation.

Quite apart from the inhumanity, there are a number of reasons 
why the Malaysia Solution will not work:

1. It assumes that desperate people make rational and well 
informed decisions. !ey do not. 

2. It will drive the asylum seeker to try and reach the mainland so 
that they can arrive avoiding detection thus creating another 
level of desperation and danger which will inevitably lead to 
further loss of life.

3. If the legislation passes the Parliament, it will almost certainly 
be the subject of another High Court challenge. !is is good 
because unless the Parliament is clear that the Migration Act 
no longer gives e#ect to the Refugee Convention, the same 
arguments which the High Court accepted will again have 
considerable force. Nothing in the Oakeshott Bill addresses 
the interaction of the proposed arrangements and the Refugee 
Convention. Further, there is nothing to suggest that the 
arrangements with Malaysia will be changed to deal with the 
High Court’s fundamental concern that they are not binding at 
law on Malaysia.

4. Even a temporary suspension of Australia’s obligations under 
the Refugee Convention sets a precedent that will completely 
undermine the Convention, particularly given that we are a 
foundation signatory.
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5. A resourceful and desperate person sent back to Malaysia 
is likely to attempt the voyage again because they will have 
nothing to lose.

!e Nauru and the TPV Solution again are based entirely 
on deterrence and do not address the underlying problem of 
desperate asylum seekers in Indonesia. !is proposal is based 
on the flawed assumption and assertion that the policies of the 
Howard Government stopped the boasts from coming. If the real 
objective of the Expert Panel is to stop people making terrible sea 
journeys, it would be negligent to rely on political folklore as to the 
e#ectiveness of the policies of TPVs and Nauru. !e fact is that the 
reduction of boat arrivals in 2002–2006 coincided with a dramatic 
decline in refugee applications worldwide over the same period. 

!e alternative proposal I advance is to seek the root cause of the 
problem by:

1. Establishing a process for asylum seekers to make applications 
for resettlement in Australia directly to the Australian 
Government whilst in Indonesia.

2. Inform applicants that their application would be processed to 
the same standards as they would if they were in Australia and 
that they could accept an answer within 2 years of application.

3. Applicants should be told that if they are successful, they 
will be brought to Australia by the Government. If they are 
unsuccessful, and they took a boat to Australia, they would 
have the same result.

4. Increase the proportion of the allocated places for resettlement 
from Indonesia from about 50 to 2,000 out of the total 13,500 
refugee/humanitarian places to allow a two year resettlement 
target to be achieved.

5. !e applications should be processed in good faith and with 
an expectation that the approval rates will be the same as for 
current boat arrivals.

6. !e process should be adopted on a trial basis and monitored 
by a cross-party parliamentary group on a regular basis.
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!e above proposal seeks to work within the following parameters: 

1. It directly addresses the underlying motivation of asylum 
seekers to embark on sea journeys from Indonesia to Australia.

2. It can be implemented immediately without legislative change.

3. It would not be subject to the uncertainties of legal challenge in 
the Courts

4. It is cheap and will require no substantial additional resources.

5. It can use existing frameworks and arrangements such as 
the established frameworks for processing o#shore visa 
applications.

6. It is not dependent on the actions of other agencies beyond 
the control of the Commonwealth or the establishment of 
elaborate multilateral arrangements or systems.

7. It allows Australia to retain control over the process.

8. It is unlikely that there will be a large number of disa#ected 
applicants if the determination system is run fairly, given the 
high rate of acceptance of refugee claims from those who arrive 
from Indonesia.

9. Because the processing occurs o#shore, it will not involve 
extensive litigation in Australian courts. 

!e only three criticisms of this proposal that I have heard to date 
are: 

1. It will create a ‘honey pot’ e#ect in Indonesia. !e answer to 
this is that the asylum seekers in !ailand and Malaysia will not 
be able to get to Indonesia because their movement in those 
countries is severely limited; the number of asylum seekers 
making their way to Indonesia to take advantage of the current 
policy situation is limited given the large pool of refugees in 
Afghanistan, Iran, Iraq and Sri Lanka; there are real logistical 
problems in getting to Indonesia which will not go away with 
this proposal; there is simply no evidence of the “honey pot” 
e#ect when the Fraser Government changed its policy to one of 
e$cient and quick resettlement during the 1970s; and the two 

ATOP_Text_6pp.indd   166 22/05/13   12:33 PM



167Appendix 1 | Summary of submissions to the Expert Panel on Asylum Seekers 

year waiting period is a substantial period of time to encourage 
mere opportunists.

2. !e Indonesian Government would not permit the scheme 
for fear of it making Indonesia a “honey pot”. !e answer 
to this criticism is that no one has yet raised the proposal 
to Indonesians and it would be better to do so rather than 
speculate; it is in Indonesia’s interest to permit the proposal 
to operate as Indonesia would be relieved of a responsibility 
they do not want and for which they are not equipped; and 
Indonesia, like most Australians, is sick and tired of the whole 
farce of the current policies and would be pleased to try a 
proposal that addresses the root cause of the problem. 

3. It is unfair to give those refugees in Indonesia an advantage 
over other refugees in other locations. !is criticism is flawed 
because this proposal would redress the unfairness which has 
been visited on those refugee camps in Indonesia in the past; 
and allocating 2,000 places to resettlement still only represents 
less than 15% of the overall places – an allocation to a problem 
that is in our immediate neighbourhood is hardly inequitable. 

!e Australian public is ready for a new approach to these issues 
and I perceive willingness in the community to look beyond the 
staged political rhetoric and to accept a fresh approach.

I am very concerned that reports in the Australian indicate the 
Prime Minister has ruled out this proposal even before the Expert 
Panel has reported. I do hope these reports are incorrect.

!e Expert Panel has a unique opportunity to bring a fresh 
perspective to the debate and play a significant part in reducing 
human su#ering and political toxicity. !e Expert Panel has the 
great advantage of perspectives beyond those of the Department 
of Immigration to allow it to make recommendations unbound by 
the constraints of the historical approach.

!is proposal has the realistic prospect of being implemented 
quickly and cheaply. It has worked before to substantially reduce 
the number of boats coming to Australia when Malcolm Fraser 
had the courage to focus on properly and quickly processing and 
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resettling Vietnamese refugees in transit countries. !e Expert 
Panel has the unique opportunity to replicate that success.

31. Elaine Smith
!e lives of asylum seekers are at risk where they originally come 
from, and at various points along their journey until they find safety. 
As Australians we see those who drown, and those who su#er in 
detention centres, but we pay scant attention to what is happening 
to them in the places they come from. 

If we want to prevent deaths at sea, then the safest thing to do for 
the people is accept them from the source point, before they have 
had to find smugglers, cross borders under trucks and in boats. If 
Australia has a method of taking refugees at this point then it saves 
many lives, and prevents families from separating for years. But 
the problem is that there is no intake at these points. At present the 
only way to join the queue is to travel to Indonesia and take a boat.

At the end of the Howard Government there were many refugees 
living in Australia on TPVs. !ey were not given the rights of 
permanent residents that assist in settlement and inclusion into 
Australian society, and most keenly felt, they were not permitted 
to apply for their family, or have any certainty of remaining here. 
!is resulted in women and children having to undertake the 
dangerous journey. When the Labor Government was elected, 
these men gained their permanent visas and the ability to apply for 
family reunion. So there was a sudden swell in numbers waiting a 
visa. !is swell in numbers meant that almost all applications for 
protection from source points were refused. People then had to 
make the hard decision to come by boat. 

We are faced with a backlog of numbers awaiting family reunion. 
!e solution is, not to find more and more draconian punishments 
and deterrents for people fleeing violence, but to create additional 
places for family reunion, for those waiting in Indonesia, and those 
waiting in Malaysia.

Create an additional visa stream for family reunion to break some 
of the log jam on the waiting list of the refugee quota. 
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Another way to improve the backlog is to separate the onshore 
arrivals from the quota. Additional places have to be found for 
those in detention, those coming by boat, those in Indonesia, those 
in Malaysia, families joining fathers, and to give confidence to 
those who apply formally. 

Let us remember that it is not ‘illegal’ to seek asylum. It is not 
necessary to treat asylum seekers like criminals and lock them in 
prison like facilities. It is not necessary to rail against them. !e 
political leaders could do a lot by changing the tone of the debate 
so that the Australian public can hear the true situation. Asylum 
seekers are human beings seeking safety.

Australia with other nations needs to find ways to protect people at 
the source points. Maybe more aid can be given to police training 
in places where law and order has deteriorated. 

It would be good if local leaders encouraged families to take in an 
orphan. For many this is culturally unacceptable.

I hope that Political Parties will be able to develop a strategy that 
does not include deflecting asylum seekers to Malaysia, Nauru, 
Indonesia, Manus Island or even Christmas Island. I hope that 
many people can be processed where they are, and those that come 
to Australia are processed on the mainland where there is easy 
access to lawyers, and supports.

32. Frederika Steen
Australia is a unique society built on the immigration of people 
from all parts of the globe and in compliance with the Universal 
Declaration of Human Rights. Our values as a multicultural, 
multi faith society are mirrored in that Declaration, but in recent 
dealings with a few thousand asylum seekers, our government 
and alternative government have lost their way, apparently not 
understanding the very nature of asylum seeking and the value of 
peace, freedom and democracy.

As a signatory to the 1951 UN Refugee Convention and 1967 
Protocol, Australia needs to rea$rm that protecting persecuted 
human beings remains important. 

ATOP_Text_6pp.indd   169 22/05/13   12:33 PM



170 Alternatives to Offshore Processing

I urge you to help the Government and the people of Australia 
move beyond an immigration mind set to recognise and accept 
that asylum seekers who cross our borders to seek our protection 
are our direct responsibility, and are neither illegal and rarely, if at 
all, a threat to national security. !ey should be given the benefit 
of the doubt and treated with compassion and respect for their 
human rights.

!ere is no justification for mandatory indefinite detention of 
people who generally are confirmed to be refugees and thereby, 
future Australians.

Huge savings are available for managing asylum seeker populations 
closer to refugee source countries if mandatory detention and 
excessive border protection (from refugees?) measures were 
abandoned.

I cannot condone passing the buck to another nation, no matter 
their mode of transportation or the cost of their travel, especially 
for favour or money. Responsibility for processing asylum seekers 
must not be out sourced. 

I find it amoral and a breach of that legal undertaking to propose 
again the outsourcing of our legal humanitarian responsibility 
to a mendicant state like Nauru or Papua New Guinea, or to an 
inappropriate Government with a poor human rights record, 
like Malaysia. To distance ourselves from this responsibility is to 
destroy our credibility and reputation on the world stage. 

!e task of protecting and assessing asylum seekers in Australia is 
absolutely manageable when the average per year under Labor has 
been under 5,000 asylum seekers.

!ere should be no o# shore outsourced asylum seeker detention. 
I cannot describe the full catastrophe for human beings of that 
abandonment on Nauru by the Australian Government, of the 
1,600 asylum seekers in its care. !e deliberate distancing of this 
holding centre from support and community interaction and 
poor quality services has severely damaged the men, women and 
children imprisoned on this small equatorial island for two to five 
years.
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!e Nauru detention was an unmitigated disaster, never to be 
done again. !e Nauru nation cannot undertake the fair processing 
expected of a signatory nation, it is distant from Australia with 
inadequate, costly transportation, has inadequate skilled human 
and physical infrastructure to sustain the detention and processing 
of a large number of asylum seekers and the fly-in fly-out workers 
required. Importantly, it has no responsibility to resettle those 
found to meet the UN Refugee Convention criteria.

Temporary protection visas (TPVs) damage people and our 
society. It should not be used again. !e TPVs were no deterrent 
to persecuted people seeking asylum here. It is an ill-conceived 
policy designed to punish and is unworthy of a democratic 
society. TPVs cruelly separated parents from children, wives from 
husbands. Women and children desperate for reunion were forced 
to make the same dangerous journey by boat. TPVs delayed the 
settlement and establishment of families, delayed and undermined 
the development of strong communities. !ey resulted in millions 
of dollars being sent o#shore for the essential support of families, 
of whole villages of dependants. !ey drew discrimination and 
exploitation in employment. !ey denied access to English and 
education, and undermined long term settlement success. !ey 
demeaned the status of refugees, and prolonged the su#ering of 
future Australian citizens. It is an injustice and inhumanity. It is a 
cruel disadvantage imposed on a vulnerable human being. 

As a former immigration o$cer (1984–2001), I encourage you to 
DELINK refugee resettlement ‘over there’ from protecting asylum 
seekers ‘here’. !e latter is a legal obligation, the former an elective 
and migration-like program. 

What is missing in the current uninformed public discourse 
is clarity about our asylum policy derived from the 1951 UN 
Refugee Convention and 1967 Protocol and the fair and proper 
management of people whose claims for protection must be fairly 
processed. !eir ultimate resettlement in Australia or removal is 
a separate matter, requiring a separate response. Our migration 
framework since the end of World War II has seen government 
o$cials select migrants and refugees in a nation building exercise, 
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where selection is ‘in the national interest’ and must not incur great 
financial burden.

Urgent action is needed to facilitate refugee family reunion so 
that wives and children are not pressured into making the escape 
journey, and families’ relationships are healed and settlement is 
commenced as soon as possible. !is is in the national interest.

!e annual Migration Program can be increased or decreased by 
Cabinet decision at any time. !e Humanitarian Program could 
respond to global and regional crises in people movements, but 
rarely does so. !e permanent protection which is granted to 
asylum seekers, who prove to be refugees, cannot by its very nature 
be a capped resettlement visa program. !e number of permanent 
protection visas granted will ebb and flow with the asylum claims 
lodged and upheld. It would be better managed as a separate 
category from that of o#shore selected refugees. !e arrival of 
asylum seekers onshore should focus the Government’s attention 
on dealing with the causes, finding solution short and long term 
close to source country.

!e refugee program is managed like a migration program in 
Australia. Australia is a member of a select club of developed 
nations which together resettle 70,000 to 100,000 mandated 
refugees whom UNHCR identifies for resettlement in a third 
country each year. We should do more, and one forward step is to 
fix refugee resettlement managed in partnership with UNHCR as a 
percentage of the annual Migration Program, say 10%.

!e deliberate policy of deterrence has included ignoring the 
growing pools of UNHCR registered and mandated refugees in 
Indonesia, Malaysia, !ailand, etc. Settlement in those countries is 
hardly a durable solution for those who are confirmed to be refugees. 
We must test the anecdotal advice that orderly resettlement from 
Indonesia will create a safer pathway and dangerous boat journeys 
to Australia will decrease. Australia should arrange with UNHCR 
for the orderly resettlement from the Jakarta pool of at least 
1,000 mandated refugees this year, and approach New Zealand to 
increase its total intake from 700 to 1,000.
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Australia has capacity in its aid and development budget to build 
greater capacity for UNHCR to manage its responsibilities in 
non-signatory countries in our region. Abolition of mandatory 
detention of maritime asylum seekers would significantly add to 
the existing budget.

Mutual benefit would flow from financing the secondment of 
appropriately qualified Australian sta# to work with UNHCR in 
Kuala Lumpur and Jakarta on three year postings. 

Additional resources are required by UNHCR to improve the timely 
processing of protection claims and the resettlement of refugees 
who cannot settle or be reunited with dependants in Malaysia or 
Indonesia. 

Reunion of separated refugee family members is a humanitarian 
priority. !e crisis which has generated asylum seekers who are 
refugees requires an immediate response, outside the proscribed 
humanitarian resettlement program quota. A clearly defined, 
discrete refugee family reunion program linked to the protection 
process claims must be separated from the current general 
humanitarian program. For economic, social and cultural reasons 
it must be inclusive of financial dependants and not confined to 
nuclear family. !ere should be a doubling – of visa numbers 
immediately. Costs will be o#set by faster and better settlement 
and retention of money in Australia needed to support dependants.

Australia’s geographic location and surrounding seas make this 
island continent an unlikely destination for great numbers of asylum 
seekers fleeing persecution from war zones, particularly those in 
impoverished developing countries. Our national experience of 
direct arrivals claiming protection is relatively small in the context 
of the post war Migration Program.

Border control thinking is deeply imbedded in the policies 
and operation of the Immigration Department, whose senior 
management in its early years was dominated by servicemen 
returned from war zones. !e control mentality survives. Asylum 
seekers cannot be controlled in the same way that immigrants 
can. Pitting o# shore selected refugees against asylum seekers 
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who are refugees is divisive, unhelpful and potentially damaging to 
community harmony. It must stop.

Consider whether better national outcomes could be achieved if 
the processing of air and sea asylum seekers was undertaken by 
a federal agency other than Immigration, sta#ed by professionals 
trained in international law. Only those who are assessed to be 
refugees would then be referred to Immigration for settlement 
services, and those refused would be referred to police and 
compliance agencies for deportation.

Ask former refugees for better options. Let these spokes people 
tell you whether there are safe UNHCR camps closer to home, 
where claims will be processed and resettlement as refugees is a 
possibility. What di#erence would safe UNHCR camps make? 
Let them report the e#ect of refused humanitarian sponsorships 
for dependants. Let them explain the exact nature of push factors 
which drive desperate people to try, and what future Pakistan or 
India or Malaysia or Indonesia holds for them and their children. 
Ask them what would and would not deter a desperate asylum 
seeker.

If refugees are patriots who leave their country of birth under 
duress of persecution and reluctantly, who yearn to go home but 
cannot for fear of persecution, then it is these former refugees who 
may o#er you the best options and insights into a humane asylum 
policy and process which minimises deaths at sea, which might 
by pass the greedy travel organisers and which would inform the 
Australian people about the tragedy of losing your country and the 
commitment you o#er to the country which grants you a new life 
in peace and safety.

33. Graham Wells
Wherever there is chaos or war that a#ects non-combatants, there 
will be an exodus of people seeking to escape violence and harm.

!e simplest way to stop asylum seekers risking their lives by 
travelling to Australia is to:
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1. Provide su$cient overseas aid to countries experiencing 
dysfunction and crisis, so that its citizens feel safe. It is 
somewhat self-evident, that if people feel safe, then they do not 
normally wish to leave their families, homes or work.

2. Minimise the risk by providing pathways to safety than are of 
less risk than what presently exist, i.e. make it easier for asylum 
seekers to find a safe country to enter and live in.

3. Better resource the existing refugee agencies already seeking to 
mitigate risks faced by asylum seekers.

Australia has signed o# on various international instruments 
a$rming the rights of all people. We need to either live up to these 
obligations or withdraw our support from these treaties. I urge 
this Expert Panel, to adopt a view that supports our international 
obligations and seek to treat all people fleeing conflict humanely 
and respectfully.

We should be liaising and negotiating with other sovereign 
countries, to develop joint policy that supports asylum seekers’ 
safety and human rights. Rather than ‘turning back the boats’, we 
should be exploring ways asylum seekers can seek refuge, without 
endangering themselves or anyone else by lengthy sea passages in 
crafts that are not up to the journey.

O# shore processing of asylum seekers is a wasteful and increasingly 
harmful form of managing asylum seekers seeking refuge from war 
and dysfunction in their home countries. 

Upon arrival within Australian territory, asylum seekers may be 
held for no more than 90 days for processing. 

!e indefinite detention of any asylum seeker should be prohibited. 

Upon release into the community, asylum seekers should be able 
to access housing, health, education, the opportunity to work and 
all of the other benefits permanent residents and citizens take for 
granted.

!e Expert Panel needs to appoint actuarial studies to report on 
how much money might have been saved, and what might be 
saved in the future by a complete policy reversal that o#ers asylum 
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seekers a more humane and respectful experience upon arrival in 
Australia.

It is so distressingly obvious that both major parties are unable to 
address this problematic and emotionally charged issue with any 
real understanding. All most asylum seekers want is a safe place 
to live and bring up their families, free of the anarchy and violence 
that a#ects their home countries.
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Principles

Recommendation 1
!e Expert Panel recommends that the following principles should shape 
Australian policymaking on asylum seeker issues:

!e implementation of a strategic, comprehensive and integrated 
approach that establishes short, medium and long-term priorities for 
managing asylum and mixed migration flows across the region.

!e provision of incentives for asylum seekers to seek protection 
through a managed regional system.

!e facilitation of a regional cooperation and protection framework 
that is consistent in the processing of asylum claims, the provision of 
assistance while those claims are being assessed and the achievement 
of durable outcomes.

!e application of a ‘no advantage’ principle to ensure that no benefit is 
gained through circumventing regular migration arrangements.

Promotion of a credible, fair and managed Australian humanitarian 
program.

Adherence by Australia to its international obligations.

Australia’s Humanitarian Program

Recommendation 2
!e Expert Panel recommends that Australia’s Humanitarian Program be 
increased and refocused:

!e humanitarian program be immediately increased to 20,000 places 
per annum. 

Of the 20,000 places recommended for the Humanitarian Program, 
a minimum of 12,000 places should be allocated for the refugee 
component which would double the current allocation.
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Subject to prevailing economic circumstances, the impact of the 
program increase (recommended above) and progress in achieving 
more e#ective regional cooperation arrangements, consideration be 
given to increasing the number of places in the Humanitarian Program 
to around 27,000 within five years. 

!e Humanitarian Program be more focused on asylum seeker flows 
moving from source countries into South-east Asia. 

Regional engagement

Recommendation 3
!e Expert Panel recommends that in support of the further development 
of a regional cooperation framework on protection and asylum systems, the 
Australian Government expand its relevant capacity-building initiatives 
in the region and significantly increase the allocation of resources for this 
purpose.

Recommendation 4
!e Expert Panel recommends that bilateral cooperation on asylum seeker 
issues with Indonesia be advanced as a matter of urgency, particularly in 
relation to:

!e allocation of an increased number of Humanitarian Program 
resettlement places for Indonesia.

Enhanced cooperation on joint surveillance and response patrols, law 
enforcement and search and rescue coordination.

Changes to Australian law in relation to Indonesian minors and others 
crewing unlawful boat voyages from Indonesia to Australia.

Recommendation 5
!e Expert Panel recommends that Australia continue to develop its 
vitally important cooperation with Malaysia on asylum issues, including 
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the management of a substantial number of refugees to be taken annually 
from Malaysia.

Recommendation 6
!e Expert Panel recommends a more e#ective whole-of-government 
strategy be developed for engaging with source countries for asylum 
seekers to Australia, with a focus on a significant increase in resettlement 
places provided by Australia to the Middle East and Asia regions.

Regional processing

Recommendation 7
!e Expert Panel recommends that legislation to support the transfer 
of people to regional processing arrangements be introduced into the 
Australian Parliament as a matter of urgency. !is legislation should 
require that any future designation of a country as an appropriate place 
for processing be achieved through a further legislative instrument that 
would provide the opportunity for the Australian Parliament to allow or 
disallow the instrument.

Recommendation 8
!e Expert Panel recommends that a capacity be established in Nauru as 
soon as practical to process the claims of IMAs transferred from Australia 
in ways consistent with Australian and Nauruan responsibilities under 
international law.

Recommendation 9
!e Expert Panel recommends that a capacity be established in PNG as 
soon as possible to process the claims of IMAs transferred from Australia 
in ways consistent with the responsibilities of Australia and PNG under 
international law.
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Recommendation 10
!e Expert Panel recommends that the 2011 Arrangement between the 
Government of Australia and the Government of Malaysia on Transfer 
and Resettlement (Malaysia Agreement) be built on further, rather 
than being discarded or neglected, and that this be achieved through 
high-level bilateral engagement focused on strengthening safeguards 
and accountability as a positive basis for the Australian Parliament’s 
reconsideration of new legislation that would be necessary.

Family reunion

Recommendation 11
!e Expert Panel recommends that the current backlog in the Special 
Humanitarian Program (SHP) be addressed as a means of reducing the 
demand for family reunion through irregular and dangerous maritime 
voyages to Australia, and that this be achieved through removing family 
reunion concessions for proposers who arrive through irregular maritime 
voyages – with these proposers to instead seek reunion through the family 
stream of the migration program.

Recommendation 12
!e Expert Panel recommends that in the future those who arrive in 
Australia through irregular maritime means should not be eligible to 
sponsor family under the SHP but should seek to do so within the family 
stream of the migration program. 

Other recommendations

Recommendation 13
!e Expert Panel recommends that Australia promote more actively 
coordinated strategies among traditional and emerging resettlement 
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countries to create more opportunities for resettlement as a part of new 
regional cooperation arrangements.

Recommendation 14
!e Expert Panel recommends that the Migration Act 1958 be amended 
so that arrival anywhere on Australia by irregular maritime means will not 
provide individuals with a di#erent lawful status than those who arrive in 
an excised o#shore place.

Recommendation 15
!e Expert Panel recommends that a thorough review of refugee status 
determination (RSD) would be timely and useful.

Recommendation 16
!e Expert Panel recommends that a more e#ective whole-of-government 
strategy be developed to negotiate better outcomes on removals and 
returns on failed asylum seekers.

Recommendation 17
!e Expert Panel recommends that disruption strategies be continued as 
part of any comprehensive approach to the challenges posed by people 
smuggling and that relevant Australian agencies be resourced with 
appropriate funding on a continuing basis for this purpose.

Recommendation 18
!e Expert Panel recommends that law enforcement agencies in Australia 
continue their activities in countering involvement of Australian residents 
who are engaged in funding or facilitating people smuggling operations.

Recommendation 19
!e Expert Panel notes that the conditions necessary for e#ective, lawful 
and safe turnback of irregular vessels carrying asylum seekers to Australia 
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are not currently met, but that this situation could change in the future, in 
particular if appropriate regional and bilateral arrangements are in place.

Recommendation 20
!e Expert Panel recommends that Australia continue to work with 
regional countries in a focused way to develop joint operational guidelines 
for managing search and rescue (SAR) activities in the region and to 
address the need for any further regional and national codification of 
arrangements across SAR jurisdictions.

Recommendation 21
!e Expert Panel recommends that, in the context of a review of the 
e$cacy of the recommendations put forward in this report, the linkage 
between the onshore and o#shore components of the Humanitarian 
Program be reviewed within two years. 

Recommendation 22
!e Expert Panel recommends that the incompleteness of the current 
evidence base on asylum issues be addressed through a well-managed 
and adequately funded research program engaging government and non-
government expertise.
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187Appendix 3 | List of Acronyms and Abbreviations 

ALP Australian Labor Party
ASIO Australian Security Intelligence Organisation
ASRC Asylum Seekers Resource Centre
Bali Process An international framework agreement initiated 

at the ‘Regional Ministerial Conference on People 
Smuggling, Tra$cking in Persons and Related 
Transnational Crime’ held in Bali in February 2002

CHOGM Commonwealth Heads of Government Meeting
DIAC Department of Immigration and Citizenship
Expert Panel Expert Panel on Asylum Seekers
GDP Gross Domestic Product
GoSL Government of Sri Lanka
IMA Irregular Maritime Arrivals
Immigration  
Department

Department of Immigration and Citizenship 

Labor Australian Labor Party
Malaysia  
Solution

Policy announced in May 2011 by the Gillard 
Government whereby up to 800 asylum seekers 
trying to enter Australia would be sent to the back of 
the queue in Malaysia. In exchange, Malaysia would 
send 4000 genuine refugees to Australia over a four 
year period.

Pacific  
Solution

Howard Government policy of transporting asylum 
seekers to detention centres on small island nations 
in the Pacific Ocean, rather than allowing them to 
land on the mainland and implemented from 2001 
to 2007.

Panel Expert Panel on Asylum Seekers
Party platform Australian Labor Party National Platform
PNG Papua New Guinea
RCOA Refugee Council of Australia
Refugee 
Convention

United Nations Convention Relating to the Status  
of Refugees

UNHCR United Nations High Commissioner for Refugees
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on Asylum Seekers 2012

With a Foreword by Malcolm Fraser

 Labor for Refugees activists, after reading the many submissions to the 
Expert Panel on Asylum Seekers, were heartened to note that most of 
them were in accord with the aims of Labor for Refugees. However, 
when the recommendations of the Expert Panel on Asylum Seekers were 
announced and the Government issued its own statement as to which 
of these recommendations it would implement, it was apparent that 
the submission from Labor for Refugees, plus those of numerous other 
refugee advocacy groups, had been ignored.

! e question then arose, “How can we raise awareness about the many 
submissions that people have not heard about?”

After consulting other refugee advocates, the decision was made to 
publish these submissions in a book.

However, this book o" ers more than just the submissions. It contains 
thoughtful analysis and an update on a number of aspects of current 
refugee policy.


