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The Issues Paper 
The Commission has released this issues paper to assist individuals and organisations to prepare 
submissions to the inquiry. It contains and outlines: 

• the scope of the inquiry 

• the Commission’s procedures 

• matters about which the Commission is seeking comment and information, and  

• how to make a submission. 

Participants should not feel that they are restricted to comment only on matters raised in the 
issues paper. The Commission wishes to receive information and comment on issues which 
participants consider relevant to the inquiry’s terms of reference. 

Key inquiry dates 
Receipt of terms of reference 21 June 2013 
Due date for submissions Monday 4 November 2013 
Release of draft report Early April 2014 
Draft report public hearings Early June 2014 
Final report to Government 19 September 2014 

Submissions can be made: 
By email: access.justice@pc.gov.au By fax: 02 6240 3399 
By post: Access to Justice Arrangements 
 Productivity Commission 
 PO Box 1428 
 Canberra City  ACT  2601 

Contacts 
Administrative matters:  Pragya Giri Ph: 02 6240 3250 
Other matters: Alan Raine Ph: 02 6240 3304 
Freecall number for regional areas: 1800 020 083 

Website www.pc.gov.au 

 

The Productivity Commission 
The Productivity Commission is the Australian Government’s independent research and 
advisory body on a range of economic, social and environmental issues affecting the welfare of 
Australians. Its role, expressed most simply, is to help governments make better policies, in the 
long term interest of the Australian community. 

The Commission’s independence is underpinned by an Act of Parliament. Its processes and 
outputs are open to public scrutiny and are driven by concern for the wellbeing of the 
community as a whole. 

Further information on the Productivity Commission can be obtained from the Commission’s 
website (www.pc.gov.au) or by contacting Media and Publications on (03) 9653 2244 or email: 
maps@pc.gov.au 
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Terms of reference 
Access to Justice Arrangements 

Productivity Commission Act 1998 

I, David Bradbury, Assistant Treasurer, pursuant to Parts 2 and 3 of the Productivity 
Commission Act 1998, hereby request that the Productivity Commission undertake 
an inquiry into Australia's system of civil dispute resolution, with a focus on 
constraining costs and promoting access to justice and equality before the law. 
 
Background 
 
The cost of accessing justice services and securing legal representation can prevent 
many Australians from gaining effective access to the justice system. For a well-
functioning justice system, access to the system should not be dependent on 
capacity to pay and vulnerable litigants should not be disadvantaged. 
 
A well-functioning justice system should provide timely and affordable justice. This 
means delivering fair and equitable outcomes as efficiently as possible and 
resolving disputes early, expeditiously and at the most appropriate level. A justice 
system which effectively excludes a sizable portion of society from adequate 
redress risks considerable economic and social costs. 
 
Scope of the Inquiry 
 
The Commission is requested to examine the current costs of accessing justice 
services and securing legal representation, and the impact of these costs on access 
to, and quality of justice. It will make recommendations on the best way to improve 
access to the justice system and equity of representation including, but not limited 
to, the funding of legal assistance services. 
 
In particular, the Commission should have regard to: 
 

1. an assessment of the real costs of legal representation and trends over time  

2. an assessment of the level of demand for legal services, including analysis 
of:  

a. the number of persons who cannot afford to secure legal services but 
who do not qualify for legal assistance services, and  

b. the number of pro bono hours provided by legal professionals  
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3. the factors that contribute to the cost of legal representation in Australia, 
including analysis of:  

a. the supply of law graduates and barriers to entering the legal services 
market  

b. information asymmetry  

c. other issues of market failure  

d. the structure of the legal profession in State and Territory jurisdictions  

e. legal professional rules and practices  

f. court practices and procedures  

g. models of billing practices  

h. the application of taxation laws to legal services expenditure, and  

i. other features of the legal services market which drive costs  

4. whether the costs charged for accessing justice services and for legal 
representation are generally proportionate to the issues in dispute  

5. the impact of the costs of accessing justice services, and securing legal 
representation, on the effectiveness of these services, including analysis of:  

a. the ability of disadvantaged parties, including persons for whom 
English is a second language, to effectively self-represent, and  

b. the extent to which considerable resource disparity impacts on the 
effectiveness of the adversarial system and court processes  

6. the economic and social impact of the costs of accessing justice services, and 
securing legal representation  

7. the impact of the structures and processes of legal institutions on the costs of 
accessing and utilising these institutions, including analysis of discovery and 
case management processes  

8. alternative mechanisms to improve equity and access to justice and achieve 
lower cost civil dispute resolution, in both metropolitan areas and regional 
and remote communities, and the costs and benefits of these, including 
analysis of the extent to which the following could contribute to addressing 
cost pressures:  

a. early intervention measures  
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b. models of alternative dispute resolution  

c. litigation funding  

d. different models of legal aid assistance  

e. specialist courts or alternative processes, such as community 
conferencing  

f. use of technology, and  

g. expedited procedures  

9. reforms in Australian jurisdictions and overseas which have been effective at 
lowering the costs of accessing justice services, securing legal representation 
and promoting equality in the justice system, and  

10. data collection across the justice system that would enable better 
measurement and evaluation of cost drivers and the effectiveness of 
measures to contain these.  

The Commission will report within fifteen months of receipt of this reference and 
will consult publicly for the purpose of this inquiry. The Commission is to provide 
both a draft and final report, and the reports will be published. 
 
David Bradbury  
Assistant Treasurer 
 
[Received 21 June 2013] 
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1 About this inquiry 

What has the Commission been asked to do? 

The cost of accessing justice services and securing legal representation can prevent 
many Australians from gaining effective access to the justice system. Despite 
significant efforts by Commonwealth and state and territory courts and governments 
to improve the ability of Australians to access justice, concerns remain:  

The hard reality is that the cost of legal representation is beyond the reach of many, 
probably most, ordinary Australians … In theory, access to that legal system is 
available to all. In practice, access is limited to substantial business enterprises, the 
very wealthy, and those who are provided with some form of assistance. (Chief Justice 
of Western Australia, Wayne Martin 2012, p. 3) 

While concerns about accessing justice are commonly centred on costs, an 
accessible civil justice system implies dispute resolution processes that are widely 
available and well understood. Here too, there are worries about failings in the 
system. 

It is against this backdrop that the Commission has been asked to undertake an 
inquiry into Australia’s civil dispute resolution system, with a focus on constraining 
costs and promoting access to justice and equality before the law. The Commission 
is to examine the costs of accessing justice services, including the costs of securing 
legal representation, and to consider whether the costs incurred and mechanisms 
employed are proportionate and appropriate to the issues in dispute. 

The full terms of reference are set out at the front of this Issues Paper. 

What is in scope? 

Civil law defines rights and obligations in many areas of daily life — such as family 
relationships, education, employment, money, debt, injury, health, housing and 
dealings with governments. Reflecting this, civil legal issues and problems are 
relatively common. These issues arise under Commonwealth and state and territory 
laws. 

While the inquiry is to examine the civil (including family law) dispute resolution 
system, the Commission will also explore interactions between the criminal and 
civil justice systems where appropriate. Such interactions include individuals with 
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complex legal needs that span both criminal and civil matters, and the allocation of 
limited legal assistance funds between civil and criminal matters.  

Disputes within scope include those between individuals and businesses (individual 
to individual, individual to business and business to business) and individuals and 
businesses with governments and their instrumentalities. Businesses should be taken 
broadly to include not-for-profit organisations. Throughout this issues paper, terms 
such as ‘parties’ and ‘individuals’ should be taken to include businesses except 
where in context this is not appropriate. 

The Commission is not an appropriate body to revisit the outcomes of legal 
disputes. The Commission is not a court or tribunal for rehearing a particular matter 
and has no power to amend or revoke the decisions of these institutions. The 
Commission cannot resolve unresolved disputes. 

While the terms of reference ask the Commission to consider how to promote 
access to justice and equality before the law, access to justice can only ever mean, 
in broad terms, relatively equitable access to, and treatment by, legal processes. 
Access to justice is no guarantee of a successful outcome from the process. 

This inquiry is not concerned with the provision of what might be called 
‘transactional services’, such as conveyancing, preparation of other contracts and 
the preparation of wills. Such issues are important but do not relate to ‘justice’. 
Also, the Commission will be less concerned with disputes between well-resourced 
parties — such as disputes between major companies, between major companies 
and governments, or intergovernmental disputes, unless features of these disputes 
affect the system more broadly. 

Individuals have a variety of options for resolving disputes. Court-based solutions 
are the exception rather than the rule — the bulk of civil disputes are resolved 
privately by parties. Clearly the extent to which this occurs determines, along with 
certain institutional issues, the demand for more formal civil dispute resolution 
mechanisms, such as courts and tribunals. The Commission is particularly interested 
in understanding which disputes should be resolved formally, and perhaps more 
importantly, how the number of such disputes can be appropriately minimised and 
how other matters can be kept out of more formal processes. 

For matters that parties cannot resolve themselves, the Commission is taking a wide 
view using the term ‘civil justice system’ to refer to the full array of judicial, 
administrative review and community- and court-based alternative dispute 
resolution schemes.  
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How can the Commission best add value? 

Over the years, there has been a steady stream of official reviews and reports, some 
broad ranging and some on single issues, aimed at improving access to civil justice. 
As noted by Ronald Sackville:  

At almost any given time in Australia, there is an inquiry under way into access to 
justice or consideration is being given to the latest report on the subject. (2010, p. 12)  

Given the work already undertaken and the expansive nature of the terms of 
reference, the Commission considers it can most add value by focusing on those 
areas that are likely to provide the greatest benefit to the wider community through 
reform.  

In what areas can the Commission most add value in undertaking this inquiry? 

Reform of which particular aspects and/or features of the civil dispute resolution 
system will generate the greatest benefits for the community? 

2 Avenues for dispute resolution and the importance 
of access to justice  

Avenues for civil dispute resolution 

When individuals are unable to resolve a disagreement and decide to pursue the 
matter further, there are various informal and formal pathways for helping resolve a 
dispute. 

The pathway taken will generally depend on the nature of the dispute, the level of 
assistance available and the resources of the individual. For example, a person in 
dispute with their ex-partner regarding custody arrangements over their children 
may seek assistance from a Family Relationship Centre. A small business in dispute 
with their electricity retailer may approach an Energy Ombudsman.  

Most parties attempt to resolve their disputes through informal dispute resolution 
mechanisms. These may be provided through the private sector, complaint handling 
bodies (including public and industry ombudsmen), as well as courts, tribunals and 
other public institutions. 

Where a dispute cannot be resolved informally or has public interest implications 
(including to test the law or create a precedent), a formal court or tribunal hearing is 
necessary. While only a very small proportion of disputes are resolved through 



   

4 ACCESS TO JUSTICE 
ARRANGEMENTS 

 

 

these processes, they are the keystone of the civil justice system and provide 
avenues for formal appeal, where required.  

The Commission invites comment and evidence on the main strengths and 
weaknesses of the civil justice system. What should the objectives of the civil justice 
system be, and are they being achieved?  

Why is access to justice important? 

The ability of parties to access appropriate, timely and efficient dispute resolution 
pathways is important from both an individual and societal perspective. The direct 
benefits of accessing justice accrue to individuals by enabling them to effectively 
and fairly resolve their disputes and enforce their legal rights.  

But there are also indirect benefits to the broader community. Individual judicial 
decisions uphold and shape the economic and social relationships between people, 
organisations and governments, and create valuable precedents so other disputes can 
be resolved more efficiently — improving certainty and reducing the risks and costs 
involved in transactions. 

Collectively, individual judicial decisions also contribute to a well-functioning, 
modern democratic society. As noted by the Australian Government’s Strategic 
Framework for Access to Justice in the Federal Civil Justice System, access to 
justice: 

• facilitates the continued development of the rule of law in conjunction with 
legislative policy 

• maintains confidence in the rule of law which frames the relationship between 
state and society and reflects an accepted set of social, political and economic 
norms 

• ensures that mechanisms are available to resolve disputes lawfully, peacefully 
and fairly  

• protects disadvantaged communities including by enabling people to protect 
their rights against infringement, including by government (Attorney-General’s 
Department 2009). 

Effective access to justice may also provide a comparative advantage for Australia 
in both attracting investment (for example, in comparison with a number of other 
nations with high mineral prospectivity) and in settling trade disputes. 
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In contrast to the direct benefits, these system-wide benefits are widely dispersed, 
long-lived and less easy to define and measure.  

What are the benefits to individuals and the community of an accessible civil 
dispute resolution system? How does a failure to provide adequate access to justice 
impact on individuals and the community more broadly?  

3 Exploring legal needs 

What is legal need? 

The Commission has been asked to examine the extent to which individuals’ legal 
needs are met in relation to civil matters. In order to answer this question, it is 
necessary to first consider what legal need is. As some have observed, this is 
complex:  

… civil justice problems may be dealt with in a variety of ways. One can attempt to 
solve the problem on his or her own, one can seek advice and assistance from a variety 
of sources other than people with legal training and having varying levels of 
competence, or one can ignore the problem at least for a while. The problems of 
everyday life with potentially significant legal aspects can have a long life history, 
becoming more serious with the passage of time. Thus, the need may be for assistance 
of a preventative nature before the problem becomes more serious requiring crisis 
intervention. This variety of circumstances is what makes defining unmet need 
precisely so difficult. It is not as simple as in criminal justice matters where one can be 
said to have a legal problem if he or she is arrested and must appear in court to answer 
the charge. (Currie 2007, p. 3) 

For the purposes of this inquiry, the Commission proposes defining ‘legal need’ as 
legal issues that individuals have not been able to resolve effectively by their own 
means (Johnsen 1999 cited in Currie 2007). As noted earlier, the Commission will 
not be examining the need for legal assistance for transactional services, focusing 
instead on need as it relates to solving disputes. 

Further, some legal issues have little or no impact on the lives of individuals.1 
Consistent with the intention to focus on areas which are likely to generate the 
greatest benefits for the community, the Commission proposes focusing on legal 
issues that have, or are likely to have, a moderate or significant impact. 

                                                           
1 For example, two-thirds of consumer legal problems were reported by individuals as having no 

consequences (Law and Justice Foundation 2012). 
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The Commission invites comment on how best to define and measure legal need. 
How does legal need relate to the concept of access to justice? 

What constitutes unmet need in the civil dispute resolution system and how 
significant is it? How has the level of unmet legal need changed over time? What 
has driven this change and what evidence is there to support it? 

What are the consequences of unmet legal need? For example, what are the social 
and economic impacts arising from problems that are either unresolved or escalate 
due to lack of access to legal assistance? 

Given the finite resources that are available to respond to legal need, are there 
particular types of civil legal need that are less critical?  

How many Australians experience legal need? 

There are a limited number of estimates on the extent of legal problems in Australia. 
The results of the Legal Australia-Wide (LAW) Survey conducted by the Law and 
Justice Foundation of New South Wales show just under a half of respondents 
experienced at least one civil and/or criminal legal problem in the previous 
12 months. Of those, around half experienced a substantial legal problem — defined 
as having a moderate or severe impact on everyday life (Law and Justice 
Foundation 2012).2 

The evidence suggests that a relatively small group of Australians account for a 
very large proportion of all legal problems. Just under 5 per cent of respondents 
accounted for half of all legal problems (Law and Justice Foundation 2012). 

How frequently do Australians — including individuals, businesses and other 
organisations —  experience substantial civil legal disputes including in the area of 
family law? What is the nature of these disputes? 

How strong is the evidence that a relatively small number of individuals account for 
the bulk of civil legal disputes at a given point in time and/or over time? How well 
does the legal system identify and deal with cases of persistent need? 

What are the characteristics of individuals who experience multiple problems and 
what types of disputes are they typically involved in?  

                                                           
2   The survey excluded events that may have legal implications but were not problematic, such as 

routine purchasing or selling of a house or making of a will. Respondents were aged 15 years 
and over. 
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4 The costs of accessing civil justice  

Parties to disputes give a number of reasons why they are deterred from accessing 
justice. These include that it is too expensive, it would take too long or that they 
simply do not know how to pursue the matter. There is scant information from a 
community-wide perspective on the magnitude of these barriers.  

In large part, this reflects the complexity of the task. Accessibility of the system is 
determined by a combination of factors, such as the magnitude of costs compared to 
the amount or values in dispute, the time taken to resolve a dispute and geographical 
and physical constraints on access. Each of these is in turn influenced by the nature 
of the dispute, the parties involved, and the dispute resolution process employed. 

Financial costs  

Resolution of legal disputes, both formal and informal, can come at a significant 
financial cost to disputants. These costs can arise indirectly from the time and effort 
expended on resolving a dispute, or more directly from the cost of legal services 
such as advice, representation, disbursements and court fees. Financial costs can be 
incurred at various stages — from the costs of gathering information or seeking 
initial advice, to costs incurred throughout the dispute resolution process and any 
final award of costs by courts or tribunals. 

The financial costs of dispute resolution can be a barrier to accessing justice. Some 
disputants with justifiable claims may be dissuaded from pursuing or defending 
their legal rights if the costs of obtaining a resolution are too high. Parties can also 
be dissuaded by the risk, or perception, of excessive costs, such as where an 
opposing party threatens protracted litigation.  

Others may not be informed about the costs involved, or may be unable to properly 
evaluate the potential expenses associated with pursuing dispute resolution. This 
can mean unexpected charges, as well as legal expenses that are disproportionate to 
the amount or value in dispute.  

The Commission invites comments on the financial costs of civil dispute resolution 
and the extent to which these costs dissuade disputants from pursuing resolution. 
Data are sought — from parties, lawyers, the courts and other institutions — on 
these financial costs, including the costs of advisory services, alternative dispute 
resolution and litigation. 
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What evidence is there that the financial costs of civil dispute resolution are 
changing? Where in the legal process and/or in which areas of the law are these 
changes in cost accruing?  

To what extent are the costs of dispute resolution proportional to the matters at 
stake? How frequently are parties dissatisfied with their legal expenses and has this 
been changing over time? 

Can consumers readily judge the expected costs and benefits of taking action? Are 
perceptions of cost accurate? Should the legal costs of resolving common disputes 
be made more transparent? 

Timeliness and delays 

Legal disputes can be complex and so will necessarily take some time to resolve. 
However, unnecessary delays can also be caused by the conduct of the other 
disputant or inefficiencies in the system. Delays can result in greater financial costs, 
to both the individuals involved and the justice system, and can create distress and 
exert a significant personal toll on parties to a dispute. Consequently, disputants 
may forego resolution of their dispute or accept a lesser settlement than they may on 
the facts be entitled to.  

The Commission invites comments on the timeliness of civil dispute resolution. Data 
are sought — from parties, lawyers, the courts and other institutions — on the time 
taken to resolve disputes, both in and out of court, and the satisfaction of 
individuals with timeliness. 

Are disputes taking more or less time to resolve and does this depend on the type of 
dispute? What causes delays and where are they generally encountered? What are 
the costs of delays to disputants? 

How have particular mechanisms, court practices or processes increased or 
reduced delays? 

How should the economic cost of delay of justice be measured? 

Simplicity and usability 

The process of navigating the legal system, seeking out legal information and 
assistance, and engaging in dispute resolution can itself be a barrier to accessing 
justice. Complexities — arising within the law itself, through jurisdictional 
responsibilities, court practices and procedures — make it more difficult for people 
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to know how to resolve legal matters, may increase their need to seek assistance, or 
may deter them from pursuing a legitimate case.  

These same complexities increase the time that legal professionals must spend 
delivering services to clients. This, in turn, impacts on both the financial costs and 
timeliness of resolving disputes. 

The Commission invites comments and evidence on the ‘user friendliness’ of the 
civil dispute resolution system.  

Does the way in which civil laws are drafted contribute to the complexity of the law, 
and could it usefully be reformed? Do legal practitioners contribute to complexity, 
and if so how? What, if any, incentives do legal practitioners face to contribute to a 
more user-friendly system?  

Which particular parts of the civil system are unnecessarily complex? Are there 
leading examples of reducing complexity and promoting transparency? How does 
complexity impact on parties to a dispute? 

Which particular mechanisms, processes or court practices have improved the ‘user 
friendliness’ of the legal system? 

How should the economic cost of unnecessary complexity be measured? 

How should non-financial factors such as psychological and physical stress caused 
by legal disputes be taken into account when they relate to access to justice issues? 

Geographic constraints 

Face-to-face contact is often made when engaging with various aspects of the legal 
system — from seeking legal advice to appearing in court. In rural and remote areas 
some individuals may not seek appropriate resolution to legal issues because there 
are no locally available services and the costs of travelling for services are too high.  

How important is face-to-face contact with lawyers or court officers? Does a lack of 
physical proximity represent a barrier to accessing justice? To what extent can 
technology overcome geographic barriers? 

Which particular regions, groups or case types face geographic constraints to 
accessing the justice system? What are the costs to individuals and the community 
as a result of geographic barriers? Which particular mechanisms or jurisdictions 
have been effective at dealing with these barriers? 
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In addition to financial costs, timeliness, complexity and geographic constraints, 
what other issues affect accessibility? 

5 Is unmet need concentrated among particular 
groups?  

The previous section discussed a number of issues that impact on the costs of 
accessing justice generally. However, some Australians may experience particular 
challenges in accessing justice as a result of their socioeconomic circumstances, 
language, cultural background, mental and physical wellbeing, or poor literacy and 
education. A number of people experience multiple barriers in accessing the civil 
justice system. 

Some of these individuals are also more likely to experience legal problems and/or 
have more complex needs spanning criminal and civil issues. 

In Australia as a whole, people with a disability had significantly higher prevalence of 
legal problems overall … Indigenous people, the unemployed, single parents, people 
living in disadvantaged housing and people whose main income was government 
payments also had significantly higher prevalence according to several measures. (Law 
and Justice Foundation 2012, p. xv) 

However, the likelihood of experiencing legal problems is only a partial indicator of 
disadvantage in accessing justice. Information on the propensity of parties to seek 
advice and to take action, along with resolution rates, are also important in 
understanding whether particular groups are disadvantaged in seeking access to 
justice. 

What groups are particularly disadvantaged in accessing civil justice and what is 
the nature of this disadvantage? 

How can disadvantage in accessing justice be meaningfully measured? What data 
and information is available on the extent of disadvantage faced by particular 
groups? 

Self-represented litigants  

Self-represented litigants (SRLs) face particular difficulties in accessing civil 
justice. Self-representation can be either a matter of choice, or a matter of necessity 
where a disputant is unable to obtain legal representation because they cannot afford 
a lawyer or because no representative is willing to act on their behalf.  
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Some court and tribunal processes have adapted or are geared towards the needs of 
SRLs. Even so, some contend that SRLs are likely to be disadvantaged in all but 
minor or routine matters. It is not clear if this is due to the alienating nature of legal 
language and the broader legal environment or whether the difficulties arise due to 
the attributes of the litigants themselves (Richardson, Sourdin and Wallace 2012).  

The large and reportedly increasing number of SRLs can create challenges for 
courts and tribunals, as SRLs often require assistance, which impacts on the 
administration of the system.  

Why do individuals or organisations choose to represent themselves in courts? 
What has driven the apparent growth in SRLs? What data are available on the 
numbers of SRLs and the reasons for self-representation?    

What is the impact of self-representation on opposing parties, courts and tribunals 
and the parties themselves?  

How does the legal system accommodate SRLs and does this take into account the 
attributes of SRLs themselves? How can parties best be assisted to self-represent? 

6 Avenues for improving access to civil justice 

Improving access to civil justice has a number of dimensions: 

• preventing issues from evolving into bigger problems  

• better matching the dispute resolution process to the nature of the dispute and 
directing parties to the right place 

• using less formal dispute resolution mechanisms, such as ADR and ombudsmen, 
to greater effect 

• improving the accessibility of courts and tribunals 

• improving the effectiveness of legal services — be they publicly or privately 
provided 

• having appropriate funding mechanisms 

• better measurement of performance and cost drivers. 

The following sections explore each of these dimensions in greater depth. 

What approaches to improving access to justice are not captured in the above 
taxonomy?  
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What lessons can be learnt from the criminal justice system that could improve 
access to and outcomes from the civil justice system or interactions between the 
two? 

7 Preventing issues from evolving into bigger 
problems 

Just as the health system seeks to both prevent and treat disease to reduce overall 
costs, so too the justice system should seek to prevent legal problems in addition to 
providing assistance when they arise.  

In complex areas such as tax and social security, legal issues can arise from a lack 
of understanding of the law, leading to unintended violations and preventable 
escalation of disputes. Improving the clarity and accessibility of laws can allow 
people to better identify, and act in accordance with, their legal obligations and 
rights. Similarly, legal information that is clear and accessible makes it easier for 
people to resolve their own disputes. 

Access to legal education and information can also help people deal with disputes 
informally and early. In the legal assistance sector, community legal education is 
used to inform people of their legal rights, responsibilities and options prior to, or at 
the outset of, any legal problem with a view to avoiding or minimising the impacts 
of disputes.  

More broadly, building resilience and capabilities helps parties to deal with both 
routine and unexpected legal issues. For example, for an individual with outstanding 
debts, improving resilience may involve helping them address the underlying 
budgetary issues that led to the debt situation. The capacity of businesses to deal 
with disputes may be improved through conflict resolution education or establishing 
informal complaint mechanisms, such as those provided in a number of states by 
Small Business Commissioners. 

The concept of ‘legal health checks’ brings together the ideas of prevention, 
resilience and increased legal capability. Within Australia, a number of legal 
assistance service providers offer a ‘legal health checkup’ or offer checklists of 
situations in which legal issues often arise. For example, in Queensland, legal health 
checks are being used by service providers to determine whether homeless people 
seeking one form of assistance have other problems that could be addressed through 
an appropriate referral. In Tasmania, checklists are being used to provide general 
advice on ‘how to stay legally healthy’.  
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The Commission invites comment on strategies for the avoidance and early 
resolution of civil disputes. What evidence is there of the benefits and costs of these 
approaches and strategies?  

What mechanisms help people deal directly with their own legal needs? How 
successful and cost-effective have these been in resolving disputes? 

What barriers and incentives do individuals face in attempting to avoid disputes or 
resolve them early, and which types of disputes are more or less amenable to 
avoidance or early action? 

Can indicators be used to predict disputes or the individuals more likely to 
experience them? How can early intervention programs be best targeted and 
delivered? How can the use of instruments, such as legal health checks, be used to 
best effect? 

8 Effective matching of disputes and processes 

An accessible and efficient civil justice system requires that parties have available 
to them, and are directed to, dispute resolution settings appropriate to their situation. 
This can be both within and outside of the civil justice system, where:  

• relatively complex matters are dealt with by superior, or perhaps specialist, 
courts with processes geared to dealing with conflicting and complex arguments. 
Other relatively more straightforward matters are dealt with by lower tier courts, 
tribunals, or registrars  

• matters that can be dealt with administratively, or through other informal 
mechanisms including ombudsmen, do not make their way to courts  

• matters that are best dealt with through other forms of social welfare service 
provision, such as support for those who are homeless or who experience mental 
illness, do not make their way to the formal justice system. And where they do, 
court-based solutions are part of a broader response. This is closely tied to the 
concept of early intervention (as discussed in the previous section) and to 
effective referral arrangements.  

Joined-up services and effective referrals are already occurring in some parts of the 
system. For example, initiatives such as Family Law Pathways Networks allow a 
range of community service providers (such as family relationship advice lines, 
family violence prevention services and community legal centres) to have 
information on other services available in the system to promote informed referrals. 
‘One-stop shop’ models such as Neighbourhood Justice Centres allow a range of 
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community providers to physically co-locate with courts, including mental health 
assessment providers, financial counselling and drug and alcohol support services. 

How easy is it for disputants to identify the most appropriate dispute resolution 
pathway, and how could improvements be made?  

Where are there gaps, pressure points or overlaps in the various dispute resolution 
mechanisms now in place? To what extent does the current system direct people to 
the right place at the right time in dealing with their disputes? 

How might people with complex legal issues be better directed to multiple legal and 
non-legal services to meet their needs? How can services be ‘joined-up’ to assist in 
this regard? 

Which matters, given their nature, are best directed to superior or lower tier courts 
and to what extent is this already occurring? 

How do specialist courts and tribunals impact on the cost of dispute resolution and 
access to justice? How do they compare with consolidated courts/tribunals? 

How could registrars and other court personnel be used to greater effect? 

Which issues lend themselves more to administrative rather than judicial 
resolution? What would be the costs and benefits associated with changing current 
arrangements?  

What place should the cultural mechanisms adopted by some groups to deal with 
disputes within their communities have in the dispute resolution system?  

How can referral services be best employed within the civil justice system?  

9 Using informal mechanisms to best effect  

Informal mechanisms, including alternative dispute resolution (ADR), are the main 
means by which individuals resolve their disputes.  

Alternative dispute resolution 

ADR is typically taken to mean dispute resolution methods that do not involve 
traditional trial or hearing processes and encompasses both privately-provided 
services as well as publicly-funded resolution services — such as those offered by 
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government and other ombudsmen, legal aid commissions and community 
organisations such as Family Relationship Centres. 

There are three broad types of ADR processes — facilitative, advisory and 
adjudicative — with various specialised processes within each of these broad areas. 
Each of the three vary in their formality, the extent to which outcomes are binding, 
and in their use of facilitators to assist parties in developing an agreed resolution 
(NADRAC 2012) (box 1). 

By allowing for greater flexibility, choice and confidentiality, ADR can result in 
more favourable outcomes for all parties involved. The relative lack of formality of 
ADR processes can make it more attractive for those individuals who find court 
settings threatening or alien to pursue a dispute, and also help produce outcomes 
more quickly and at lower cost. However, the advantages of ADR need to be 
weighed against considerations of fairness and equity, which have the potential to 
be distorted if one party to the dispute can exert excessive influence on the ADR 
process and outcome.  

There are a number of initiatives to encourage parties to avoid litigation and/or 
consider the use of ADR mechanisms. In business and other disputes, parties may 
have contractual obligations to use arbitration. Under the Civil Dispute Resolution 
Act 2011 (Cwlth) parties are encouraged to take genuine steps to resolve a dispute 
before commencing legal proceedings in the Federal Court and Federal Circuit 
Court. Similar obligations are imposed on parties who wish to commence 
proceedings in the Family Court of Australia. While ADR is often associated with 
early dispute resolution it can be employed at any point in the dispute resolution 
process, and courts and tribunals can also require parties in dispute to participate in 
ADR as part of litigation proceedings. 

In addition to being bound by the Civil Dispute Resolution Act, Australian 
Government agencies are also encouraged to develop dispute resolution plans with a 
view to identifying and managing complaints early and fostering a culture of active 
dispute management, which avoids court proceedings. The Australian Tax Office 
and the Australian Competition and Consumer Commission are among the agencies 
that have developed dispute resolution plans. 
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Box 1 The various roles for alternative dispute resolution 
The scope of alternative dispute resolution methods — encompassing facilitation, 
advice and adjudication — provides a range of options to assist in resolving civil 
disputes no matter what stage they are at.  

Some legal issues may be resolved through a facilitated discussion between affected 
parties to determine what the key issues are and negotiation as to what might be a 
suitable resolution for both sides to agree. Negotiation and mediation processes are 
relatively informal and may allow parties to identify a resolution that does not require 
further legal action. These processes are a particularly useful way to resolve disputes 
when there is a continuing relationship, such as in business or family disputes.  

Finding solutions to other legal issues may benefit from the advice of an experienced 
professional to guide conciliation or neutral evaluation. In addition to facilitating the 
discussion, these processes provide advice on the relative merits of a dispute and may 
make suggestions on alternative courses of action and their likely outcomes.   

By contrast, adjudicative processes involve each side putting forward their case to an 
independent expert who then makes a judgment based on the merits of the evidence 
presented. This removes the need to engage in more costly court proceedings and is 
commonly used for commercial disputes, including for building and construction 
contracts and employment matters.  
 

The Commission seeks data on the number, proportion and types of disputes 
resolved through ADR and the relative satisfaction of disputants with the outcomes 
of using these mechanisms.  

What evidence is there that ADR translates into quicker, more efficient and less 
costly dispute resolution without compromising fairness and equity (particularly 
where there is an imbalance of power between disputants)? What is the potential for 
resolving more disputes through ADR without compromising fairness or equity? 

How might ADR be strengthened to improve access to justice? In what 
circumstances or settings is it appropriate (or not) to facilitate greater use of ADR 
in resolving civil disputes? How successful has ADR mandated by courts and 
tribunals been in resolving disputes and lowering the cost of litigation?  

What is the appropriate balance between public and private provision of ADR? 
Should practitioners delivering ADR services be regulated? If so, who needs to be 
accredited and at what level for the provision of different types of services? 
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Ombudsmen 

Ombudsmen provide another informal dispute resolution pathway. Their role is to 
assist individuals to resolve disputes with governments, government agencies or 
businesses. General parliamentary ombudsmen, such as the Commonwealth 
Ombudsman, investigate complaints concerning the conduct and decision making of 
government agencies while specialised government ombudsmen operate in 
particular policy areas, for example the Fair Work Ombudsman. Industry 
ombudsmen oversee the conduct of firms in a particular industry, including 
telecommunications, electricity and gas, and financial services. 

When internal review has been unsuccessful, ombudsmen can provide advice on 
rights and the best course of further action. Where the complaint has merit, the 
relevant ombudsman will investigate and seek to resolve the dispute between the 
parties involved. Ombudsmen have a range of methods for resolving disputes 
including negotiation, conciliation and investigation.  

Individuals making complaints do not pay for ombudsman services, which are 
funded by the relevant government or industry. Industry ombudsmen typically 
charge firms, which are legislatively required to sign up to external dispute 
resolution services, according to the number and/or complexity of complaints 
received about each firm.  

Workloads of ombudsmen have been increasing. The Commonwealth Ombudsman 
received 16 per cent more complaints in 2011-12 compared to 2010-11, while 
complaints to the Energy and Water Ombudsman of New South Wales increased by 
43 per cent in the same period (Commonwealth Ombudsman 2012; Energy and 
Water Ombudsman NSW 2012). Some ombudsmen have expressed concern that 
these increasing workloads signal that government agencies and firms view 
ombudsman services as a substitute for their own internal dispute resolution 
processes (McLeod 2012). 

The Commission invites comments on the scope and operation of ombudsman 
services in Australia.  

What data are available on the frequency and timeliness of disputes resolved 
through ombudsman services? Are ombudsmen an efficient and effective way of 
resolving disputes with government and industry – where do they work best? How 
might ombudsman services be improved? 
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10 Improving the accessibility of tribunals 

Tribunals adjudicate a range of disputes, including: 

• civil disputes — between consumers and traders, employee/unions and 
employers, and tenants and landlords 

• human rights disputes — relating to issues such as discrimination, mental health 
and guardianship 

• administrative law disputes (involving the citizen and the State) — 
encompassing licensing and regulatory disputes, professional discipline, 
planning and the environment and freedom of information (COAT 2012). 

Tribunal proceedings are usually less formal than court proceedings, largely 
because tribunals are not subject to the rules of evidence. As such, tribunals may be 
able to resolve disputes more quickly and at a lower cost than courts, as well as 
being more accessible, especially to those parties that are self-representing. The 
former President of the Victorian Civil and Administrative Tribunal, Justice Morris, 
commented: 

First, the method of bringing cases before the Tribunal is relatively simple; complex 
pleadings are unnecessary. Second, the tribunal engages a substantial registry staff to 
assist parties and to perform work which would ordinarily be done by solicitors in 
courts of law. Third, hearings are conducted in an ordered manner, but with as little 
formality and technicality as is practicable. Fourth, the tribunal is empowered to inform 
itself on any matter as it sees fit and this power is used to promote the fair conduct of a 
case as well as to achieve a just outcome according to law. For example, tribunal 
members often ask questions or raise issues in order to overcome an inability of a party 
to articulate its true case. (VLRC 2008, p. 63) 

From a system-wide perspective, tribunals can improve responsiveness and assist in 
alleviating the workload of courts — for example, small claims tribunals can assist 
in diverting work from the magistrates’ courts (SCRGSP 2013).  

The proliferation of specialist tribunals has been described by stakeholders as 
complex and bewildering (NSW Standing Committee on Law and Justice 2012). In 
response, jurisdictions have been grappling with whether, and to what extent, to 
consolidate their tribunals. Governments in Victoria, Western Australia, Queensland 
and the ACT have all established some form of consolidated tribunal — providing a 
‘one-stop shop’ for minor disputes and review of administrative decisions. And 
governments in New South Wales, South Australia and Tasmania are exploring 
options for consolidation. 

How are tribunals being used to promote access to civil dispute resolution and 
justice more broadly? What lessons can be learned from the various tribunal 
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structures used across different jurisdictions in Australia? How and to what extent 
has the move towards consolidated tribunals impacted on access to justice and 
affected efficiency? 

Should scope for having legal representation within the context of tribunals be more 
or less limited and why? What mechanisms could be used to help ensure that the 
benefits of simplicity and informality of tribunals are not undermined by lawyers 
acting as if they are appearing before a court? 

What principles should be used to determine the balance between generalist and 
specialist tribunals? 

11 Improving the accessibility of courts 

The accessibility of courts is affected by a range of factors such as court processes, 
fees and rules governing the behaviour of parties. 

The conduct of parties in civil disputes and vexatious litigants 

The behaviour of parties in proceedings can impact on the efficient operation of the 
courts and can be particularly important where there is a substantial imbalance of 
resources, as might occur in disputes between individuals and government or 
individuals and large businesses. In recognition of this (and for other reasons), 
government agencies and statutory authorities have adopted self-imposed ‘model 
litigant’ guidelines in respect of their own conduct in litigation.  

A number of jurisdictions have also introduced obligations with respect to the 
conduct of civil proceedings which apply, not only to legal practitioners, but also to 
the parties involved in the litigation and other related persons (for example, those 
providing financial assistance to a party). In exercising the discretion to award 
costs, a judge may take account of any failure to comply with these obligations.  

How effective are model litigant rules and other existing legislative conduct 
obligations?  

Should existing obligations to encourage cooperation be strengthened or expanded? 

At the extreme, some parties — referred to as querulous or vexatious litigants — 
bring legal action that has no basis in law, often bringing multiple claims against the 
same defendants. The disproportionate pursuit of claims by these parties may come 
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at great personal and financial cost, both to themselves and to other parties to the 
dispute.  

While there are processes in place to minimise these harms, courts appear reluctant 
to make a declaration that a litigant is vexatious because of the effect such a 
declaration would have on that individual’s right to justice. 

What processes are most appropriate for declaring an individual a vexatious 
litigant? What principles should courts use in making such declarations? How 
could less ‘binary’, more graduated arrangements produce better outcomes? What 
account should be taken of the long-term impacts that vexatious litigants have on 
their own personal wellbeing when making court declarations? 

Having been declared a vexatious litigant, how difficult is it for a litigant to access 
justice when a dispute has merit? 

Court processes 

While the details of civil procedure vary from court to court, there are certain 
common steps or milestones that characterise the process of resolving a dispute 
through civil litigation. Some argue that these processes remain focused on 
preparation for trial rather than encouraging dispute management and resolution 
(VLRC 2008). Further, concerns have been put that processes such as discovery and 
the use of expert witnesses can involve significant cost and/or delay, without 
compensating benefits.  

Concerns about low-value and costly procedures are magnified where 
well-resourced parties exploit such processes, in combination with the threat of an 
adverse cost order, to raise the stakes in litigation to a point where opposing parties 
are forced to abandon their case or settle on distinctly unfavourable terms. 

Other than the matters discussed below, are there any other court or tribunal 
practices and procedures which may impede access to justice? 

How are imbalances in the resources available to disputing parties best addressed 
so that outcomes are not based on one party being able to effectively exhaust the 
resources of another, rather than winning on merit? Should model litigant 
obligations be extended to circumstances where a private party is significantly 
better resourced than the other in proceedings? 

How should the costs of any inefficient or ineffective court processes be best 
assessed? 
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Discovery 

Discovery is a court-based process which allows the parties to the litigation to 
obtain and/or inspect documents and other information held by the opposing party 
that are relevant to the issues in dispute. Discovery is often the single largest cost in 
any corporate litigation, giving rise to concern about the magnitude of costs 
(ALRC 2011).  

Discovery practices and procedures vary considerably across Australian 
jurisdictions. Under common law, a document relevant to a question in issue is 
discoverable if it would lead to a train of inquiry which would either advance a 
party’s own case or damage that of the adversary (ALRC 2000). Certain courts have 
the power to limit this general common law right to discovery. For example, in the 
Federal Court, discovery is not automatic and parties are required to make a case for 
discovery as well as estimate the costs involved (Attorney-General’s 
Department 2009). 

How and to what extent do the current discovery rules impact on access to justice? 
In what areas does discovery particularly affect access to justice? How could rules 
of discovery be reformed to improve access? 

Witnesses and experts 

Along with discovery, expert evidence has also been identified as one of the 
principal sources of expense, complexity and delay in civil proceedings 
(VLRC 2008). The problem has been portrayed in terms of an increase in the 
numbers of experts used at trial, as well as partiality of the experts. 

Some have suggested providing courts with greater powers to call their own 
witnesses, even where the parties do not consent. For example, the Family Court of 
Australia has powers to call its own witnesses in certain circumstances.3  

How and to what extent do the current approaches to expert evidence impact on 
access to justice? In what areas do issues relating to experts particularly affect 
access to justice? How could they be reformed to improve access? 

                                                           
3  Section 69ZX(1) of the Family Law Act 1975 (Cwlth) regarding child-related proceedings, and 

rule 15.71 of the Family Law Rules 2004 (Cwlth). 
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Reforms in court procedures 

Courts are concerned about the ability of people to access justice, and a number 
have implemented procedural reforms with a view to improving access to justice 
through more efficient use of scarce judicial resources. These include case 
management processes, docket systems, pre-action procedures and expedited 
procedures.  

Case management  

Case management refers to the arrangements implemented by courts (and tribunals) 
to process cases from filing to finalisation (ALRC 2000). Case management 
encompasses the systems for how cases are assigned to judges, the methods 
(including supporting information technology systems) for tracking the status and 
progress of cases, and the approaches of individual judges in managing cases, with 
judges taking an increasingly active role. Case management systems, procedures 
and practices are intended to improve the efficient conduct of litigation, reducing 
cost and delays.  

There are two basic approaches to the allocation of cases in Australian courts.  

• The ‘individual list model’ — which involves continuous control by a judge, 
who personally monitors each case.  

• The ‘master list model’ — where all cases are assigned to a central pool when 
filed. The cases are then listed before a judge, as may be required, for each step 
of the process. Parties are required to report to the court (or tribunal) at fixed 
milestones so that the court exercises routine and structured control 
(LRCWA 1999).  

The docket systems implemented by the Federal Court, Family Court and Federal 
Circuit Court are examples of the individual list model. These systems seek to 
narrow the issues in dispute, require fewer events in the litigation process, and 
ensure that cases more suitable for ADR are easily identified (Attorney-General’s 
Department 2009). 

As part of the general move towards more active judicial case management, some 
have suggested greater powers be provided to the courts. This includes powers to 
deliver summary judgments, modifying the power to make decisions without giving 
reasons and allowing more decisions to be made ‘on the papers’ (VLRC 2008). 
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How effective have the case management systems, processes and practices adopted 
in different jurisdictions been in reducing cost and delay? How has their 
effectiveness been evaluated?  

What are the barriers to the effective implementation, operation and evaluation of 
case management systems, processes and practices? 

How could the case management systems, processes and practices adopted in 
different jurisdictions be improved to reduce the costs of litigation and improve 
access to justice more broadly?  

Are there examples of ‘best practice’ in case management systems, processes or 
practices? Could these examples be adopted or adapted by other courts and 
tribunals? 

How might modern management and communication practices inform alternative 
approaches to the administration and delivery of court services? 

Pre-action requirements and procedures 

Pre-action requirements describe a wide range of processes, from mandatory 
pre-action mediation through to targeted or expansive information and evidentiary 
exchange (Attorney-General’s Department 2009). The general objective is to 
facilitate early communication and disclosure between parties with a view to 
identifying issues in dispute and encouraging them to settle.  

Where parties fail to settle, the procedures already undertaken can subsequently 
facilitate more efficient court proceedings. As noted by the Attorney-General’s 
Department, pre-action requirements can contribute to changing the culture of 
courts and lawyers by entrenching an expectation of early cooperation in resolving 
disputes.  

Pre-action requirements have been implemented in several jurisdictions, for 
personal injury, transport accident and workers’ compensation claims 
(VLRC 2008). 

How useful have pre-action requirements been in resolving disputes earlier? To 
which particular disputes are pre-action requirements most suited?  
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Expedited procedures 

With a number of concerns centred on timeliness, several courts, including the 
Federal Court, have implemented measures, such as fast track lists, to expedite 
procedures. 

As noted by the Federal Court of Australia (2012), the principal objective of its Fast 
Track List is to streamline court procedures and thereby significantly reduce the 
cost of litigation, including by: 

• conducting a pre-trial conference where outstanding issues are dealt with, 
objections to evidence resolved, and witnesses and documents to be tendered are 
identified 

• abolishing pleadings — in the place of pleadings, each party provides a case 
summary 

• conducting a conference approximately six weeks after filing, which the parties’ 
lawyers must attend. The principal issues in dispute and likely witnesses are 
identified and the case is set down for hearing 

• in all but urgent cases, dealing with interlocutory applications ‘on the papers’ 

• restricting discovery to significant documents, where the search for discoverable 
documents is a ‘good faith proportionate search’ 

• conducting a ‘chess-clock’ style trial — assigning a specific amount of time to 
each party — following the current trend in arbitration. 

What evidence is available to demonstrate whether fast track lists have been 
effective in expediting procedures and increasing the efficiency of litigation? In 
what types of litigation are such approaches likely to be most successful? 

What other forms of expedited procedures can improve access to justice and 
achieve lower cost dispute resolution without incurring substantial trade-offs?  

Cost awards and court fees 

Arrangements for awarding costs 

Legal rules determine the allocation of private costs in civil litigation between a 
plaintiff and a defendant. In Australia, the loser is typically forced to bear (some 
part of) the winner’s legal expenses, although there are some exceptions. In family 
law, for example, parties are generally responsible for their own costs. Parties to 
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tribunal hearings also typically bear their own costs. In estate matters, the estate 
usually pays for the costs of administration (including disputes).  

Rules for allocating the private costs of civil litigation, or ‘fee-shifting’ rules, can 
provide powerful incentives for settlement. One interesting class of rules bases the 
allocation of costs on settlement offers made before trial. Each court has its own 
rules, but the general approach is to encourage parties to settle before trial. Take, for 
example, a case where a reasonable offer of settlement is made but is rejected and 
the case then goes to trial. In the event that the judgment is similar (or less 
favourable) to the pre-trial offer, the successful applicant generally pays the costs 
incurred by the defence since the settlement offer was made. 

The Commission seeks information on different approaches adopted by courts and 
tribunals to the allocation of legal costs among the parties to a dispute.  

What principles should apply in deciding how to award costs so that they create 
appropriate incentives for equity and efficiency in civil dispute resolution? In 
particular, what principles should apply to help ensure that the costs incurred are 
proportionate to the issues in dispute? 

Court fees 

Court fees are often described as a barrier to accessing justice by adding to the cost 
of appearing in court. However, as with arrangements for awarding costs, fees can 
also act as a price signal, creating incentives for disputants to avoid litigation and 
investigate alternative avenues of dispute resolution. An important caveat to both 
these arguments is that court fees generally appear to comprise a small share of 
legal costs in litigation. 

Court fees should balance incentives correctly — based on the financial 
circumstances of disputants, the strength of their claims, and the cost and 
complexity of cases — such that the most appropriate cases reach court and others 
do not.  

Despite some cost recovery through court fees, courts are operated by both 
Commonwealth and state and territory governments at a significant net expense. 
While cost recovery through fees can vary widely — from around 2 per cent in the 
Family Court of Australia to just under 60 per cent in the District Court of 
Queensland — on average cost recovery is roughly 20 to 35 per cent 
(SCRGSP 2013). 

The Commission invites comments on the appropriateness of court fees. 
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What factors should be considered in determining court fees? How can processes 
for determining fee structures be developed to improve the incentives for 
disputants? 

To what extent do court fees send appropriate signals to parties involved in ‘mega 
litigation’ that may obstruct access to justice for the community by tying up court 
time? 

The use of technology 

Advances in technology offer scope to improve the operation of all types of dispute 
resolution. While more extensive use of technology appears to be welcomed by all 
stakeholders, the issue of funding it appears to be a major barrier.  

Technology is increasingly being used as a tool by courts and tribunals to deliver 
information and services. For example, courts are developing virtual court rooms to 
allow for electronic filing of documents, formal submissions, directions and other 
orders.  

Technology is also being embraced in the informal part of the civil dispute 
resolution system as a means of providing quick access to legal information and 
assisting the delivery of legal services. For example, telephone-based mediation 
services are being employed by many ADR providers where face-to-face interaction 
is either not possible (this has particular relevance for people living in rural and 
remote areas) or is not considered appropriate. A trend towards video-conferencing 
has also been used to achieve similar outcomes.  

Additionally, in an effort to better coordinate services, web-based software used by 
government departments and agencies is increasingly being integrated and linked to 
facilitate ‘one-stop shop’ access for members of the public who are trying to seek 
information on legal processes and services. For example, Legal Aid NSW 
integrated its Grants Management System with Centrelink to streamline the 
application process and reduce complexity for clients applying for Legal Aid.  

The work of lawyers is also being transformed by new software and technology. For 
example, developments in technology have partly led to an increase in the 
outsourcing of legal work in Australia and around the world (Kenny and 
Gordon 2012). Software has been developed to help lawyers analyse settlement 
options by providing information on the expected value of cases in areas such as 
personal injury. 
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To what extent is lack of funding a barrier to greater use of technology in dealing 
with legal issues — both in terms of court processes and management and in 
providing outreach and other online services for those using the civil justice 
system? How can such barriers be mitigated? 

How can technology be best used to improve the efficiency and scope of service 
delivery? What opportunities exist to increase collaboration across the sector to 
further develop the use of technology? 

What opportunities are there to use technology to cost-effectively expand services, 
particularly for regional and remote Australia? What other groups might benefit 
from the delivery of cost-effective outreach and online services? Do some groups 
face particular obstacles in using online services? 

What does the use of online dispute resolution overseas suggest about its potential 
use in Australia? 

12 Effective and responsive legal services 

The availability and use of legal services provided by private lawyers (either for fee 
or pro bono), legal aid or community legal centres (of all types) is an important 
component of access to justice. 

A responsive legal profession  

Consumers of legal services are often unable to make accurate judgments about the 
price, quality or quantity of services they need or receive, either before or after 
purchase. Their lack of experience, coupled with the difficulties of comparing 
varied professional services and providers, makes it hard for consumers to identify 
whether the service being provided is necessary, adequate and cost effective. For 
these and other reasons, regulations govern many aspects of legal practice, such as: 

• admission to practice, including academic qualifications, practical legal training 
and suitability for admission 

• practising entitlements, including the grant, renewal, suspension and cancellation 
of practising certificates, conditions on practising certificates, professional 
indemnity insurance requirements, and continuing professional development 

• professional conduct, including duties to clients, the court and other practitioners 
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• business practices, including requirements for trust money and trust accounts, 
costs disclosure, billing and costs assessments, management of fidelity fund 
claims and the regulation of business structures. 

While state and territory governments provide the legal framework, courts also 
maintain an oversight role, particularly in the area of admission to practice and 
professional standards of conduct. Industry associations also play a part with 
co-regulatory arrangements in a number of areas, including complaint mechanisms. 

Recent reform efforts have focused on improving the consistency of legal 
profession regulations across jurisdictions. However, this inquiry provides an 
opportunity to examine the appropriateness (rather than the consistency) of the 
current regulatory framework. In particular, it provides an opportunity to examine 
whether changes to the regulatory framework can improve incentives for lawyers to 
be more responsive to their clients’ needs. The importance of the regulation of the 
legal services market for consumers was highlighted by The Hon Justice Sackville: 

If the legal profession is regulated in a manner that impedes the freedom of lawyers to 
compete with each other, legal services will not be provided efficiently and consumers 
of legal services will pay the additional costs. Similarly, if the structure of the legal 
profession is such that consumers are required to pay for duplication of legal work or 
unnecessary services, the cost of legal representation will be increased and access to 
justice diminished. If the exclusive right of lawyers to perform legal services is framed 
too broadly, consumers are likely to be denied the chance to purchase services from 
providers (such as conveyancers) who may be prepared to provide them at lower prices 
than lawyers. (1994, p. 65) 

How appropriate are the restrictions on non-lawyers that prevent them from 
carrying out certain forms of legal work and how could improvements be made? 
How might the development of legal skills for non-legal professions improve access 
to justice, especially for those users who face significant barriers?  

How do the restrictions on lawyers’ business structures and models (for example in 
relation to ownership and/or advertising) impact on both lawyers and consumers? 

What problems stem from inconsistent regulation of the profession across 
jurisdictions? What are the costs and benefits associated with creating a national 
legal profession? 

What evidence is there of competition in the market for legal services? How do 
consumers of legal services fare in terms of choice, prices or efficiency in the 
conduct of legal work? How do the rules or behaviours of professional associations 
obstruct or facilitate competition and consumer protection in the markets for legal 
services?    
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Are complaints process arrangements sufficiently independent (of government, the 
courts and professional bodies) and transparent? What principles should apply to 
ensure that complaints bodies have sufficient powers to investigate and deal with 
individual complaints and systematic issues? 

Legal education and skills 

While each state and territory independently regulates its own legal profession, the 
path to obtain admission to practice in Australia generally requires the following: 

• academic qualifications: an approved law degree with successful completion of 
certain prescribed subjects (the ‘Priestley 11’ subjects) 

• practical legal training: depending on the state/territory, generally involves a 
period of supervised workplace training and/or completion of an approved 
practical legal training course 

• admission: applying for admission to the relevant state/territory supreme court 
by demonstrating that requisite academic and practical legal training have been 
met, as well as satisfying a ‘fit and proper person’ test 

• practising certificate: renewed annually upon payment of relevant fee and 
completion of mandatory continuing legal education. 

These extensive requirements ensure a certain level of quality and confidence in the 
supply of lawyers. However, they also represent a barrier to entry for those who 
may have the skills to undertake certain tasks, such as paralegals, law students and 
law graduates who may not be admitted to practice.  

Given the significance of ADR in Australia’s civil justice system, it is important to 
assess whether following the path to practice ensures lawyers are sufficiently 
trained in ADR.  

Are the requirements for entry into practice as barristers and solicitors appropriate 
and what are their costs and benefits? Where they exist, what are the costs and 
benefits from the formal or informal divisions between solicitors and barristers? 

What evidence is there of a shortage or oversupply of lawyers and how does this 
impact on legal costs?  

What reforms could usefully be made to the academic qualifications and legal 
training required of prospective lawyers?  
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Billing practices 

The Commission has been specifically asked to examine the billing practices of 
lawyers. Legal service providers use a number of arrangements for billing their 
clients. One common and somewhat controversial billing practice relates to 
time-based billing, which provides incentives to undertake unnecessary work and 
maintain inefficient ways of doing work. This form of billing arrangement is 
particularly unpopular with consumers, as consumer consultation for the National 
Legal Profession Reform Project in 2010 revealed:  

Consumers raised many concerns about legal costs, the most common being the 
practice of charging by time which was felt to be frequently abused leading to delayed 
or dragged out legal matters and associated increased legal costs … The charging 
practices that were of most concern to consumers were — set minutes for billing units, 
so that a thirty second phone call was charged as five minutes, and administration tasks 
being charged at lawyer’s rates or at unacceptably high rates. It was generally agreed 
that current charging structures and practices need to be changed in order to prevent 
unnecessary, unfair and unreasonable legal costs. (ARTD Consultancy 2010, p. 17) 

These same practices are reported to cause lawyers, particularly those new to the 
profession, some angst in meeting the billable hour targets set by their employers. 
This is of some concern given the reported prevalence of mental health issues 
among those in the legal profession (Legal Services Board of Victoria 2013). 

While relatively less common, legal firms also use a number of other fee 
arrangements, including event-based billing, capped fees, fixed fees, contingency 
fees, and so called ‘blended’ billing rates. These arrangements depart from 
time-based billing to varying degrees. For example, capped fees apply hourly fees 
until an aggregate ceiling (or maximum) is reached, while fixed fees set one price 
for handling an entire legal matter.  

Another alternative work practice that can be used to limit fees are ‘unbundled’ 
legal services. Also known as ‘discrete task assistance’ this entails the lawyer only 
helping the client with particular elements, not an entire legal matter (for example 
the lawyer may prepare briefings and coach the client on strategy and court 
procedure, but the client would self-represent at hearings). By limiting the lawyer’s 
involvement, for a given fee structure, this reduces fees, but shifts workload and 
responsibility to the client. 

What evidence is there of the uptake of alternative fee arrangements in Australia? 
Are there any barriers (legal or practical) to their uptake? Has the use of 
alternative fee arrangements altered the costs to both lawyers and consumers? 
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What restrictions should apply to billing arrangements, and what cost disclosure 
rules should apply? Which billing practices more frequently result in client 
complaints or dissatisfaction, and how much of this relates to poor communication 
of costs? 

Legal assistance services 

Legal assistance services play a key role in improving the accessibility of the justice 
system for those with very limited means to pay for legal services. Government 
funded legal assistance services are available from legal aid commissions (LACs), 
community legal centres (CLCs), family violence prevention legal services 
(FVPLS) and Aboriginal and Torres Strait Islander legal services (ATSILS). 

LACs ‘aim to provide Australians with better and early access to information and 
services to help them prevent and resolve disputes’ (Attorney-General’s 
Department 2009). There are eight independent LACs in Australia, one in each of 
the states and territories. Services provided by LACs include:  

• community legal education, publications and other programs about the law and 
legal rights  

• legal advice and information about legal rights and remedies (call centres and 
customer service counters) 

• legal representation in court proceedings for people who cannot afford a lawyer 

• duty lawyer services, legal representation on the day for people who appear at 
court without a lawyer (National Legal Aid 2013). 

Eligibility for a grant of legal assistance for legal representation is based on a means 
and merit test, and the issue must meet the relevant LAC’s guidelines. Legal aid 
assistance is provided through a ‘mixed model’ with service delivery provided by 
in-house public sector practitioners as well as private practitioners. 

CLCs are not-for-profit, independent, community organisations that provide a range 
of legal services, focusing on the disadvantaged and people with special needs. 
CLCs provide free legal advice, information, assistance and representation as well 
as contributing to community legal education and law reform. There are around 200 
CLCs located across Australia (NACLC 2013). They provide a mix of generalist 
and specialist services (box 2).  
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Box 2 Catering for diversity 
The circumstances of parties to disputes vary markedly. As noted earlier, parties have 
different capabilities and face different barriers. Some forms of legal assistance and 
advice are tailored to overcoming particular barriers and/or meeting the needs of 
particular groups.  

Both ATSILS and FVPLS provide advice tailored to the needs of Aboriginal and Torres 
Strait Islander people. In some jurisdictions and/or in some areas of the law, this is 
complemented by tailored processes, such as Aboriginal courts and justice schemes, 
which specialise in the hearing of matters relating to Aboriginal and Torres Strait 
Islander people.  

Women’s legal services have had a longstanding presence in the legal assistance 
landscape and tend to specialise in issues arising from relationship breakdown, child 
protection and violence against women. As in other areas of legal assistance, many 
run preventative programs and provide education and training. 

Some community-based legal centres specialise in providing legal advice, advocacy, 
education and law reform programs for people living with mental illness — though 
some centres appear to have recently lost their funding or had it reduced. Other 
organisations specialise in the provision of services to people with a disability and their 
carers. Assistance is generally limited to matters relating to disability discrimination 
legislation. 

Other specialist services focus on those with complex needs — people with heightened 
vulnerability to multiple legal issues and multiple disadvantages. This can include more 
intensive and integrated legal service delivery, such as brokering a package of mental 
health, education, housing and human services or support to shepherd clients through 
the complex civil system. 

Some specialist legal advice is focused on overcoming barriers in particular areas of 
the law. For example, all states and territories have an Environmental Defender’s 
Office, which assists individuals and community groups seeking to protect the 
environment in the public interest. There are also specialist consumer and credit law 
centres that provide advice and representation to vulnerable consumers.  

Source: FCLC Victoria 2013  
 

ATSILS are independent, not-for-profit bodies that provide culturally sensitive 
services to Aboriginal and Torres Strait Islander people. Legal assistance services 
provided by ATSILS include information, initial legal advice, minor assistance and 
referral, duty lawyer assistance and legal case work services for criminal and civil 
(including family law) matters.  

The primary function of FVPLS is to provide legal assistance, casework, 
counselling and court support to Indigenous adults and children who are victim-
survivors of family violence, including sexual assault/abuse, or who are at 
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immediate risk of such violence. The FVPLS also provide a law reform and 
advocacy function, community legal education and early intervention and 
prevention activities. 

In addition to assistance provided through these four schemes, grants are available 
for particular legal action under a range of statutory and non-statutory schemes. The 
schemes cover human rights matters, administrative appeals, serious overseas 
criminal matters, overseas child abductions, Commonwealth and public interest and 
test cases, and royal commissions and inquiries. Applications under the majority of 
schemes are assessed against the Commonwealth Guidelines for Legal Financial 
Assistance 2012.  

The broad objectives and priorities of legal assistance services are set out in the 
National Partnership Agreement (NPA) on Legal Assistance Services between the 
Commonwealth and the states and territories. The agreement, which came into 
effect in 2010, is intended to support a holistic approach to the delivery of legal 
assistance services by LACs, CLCs, ATSILS and FVPLS.  

Do legal assistance service providers deliver the right mix of services (in terms of 
forms of assistance and across the various areas of law)? Do they complement each 
other or are there areas of overlap? Is the current model of legal assistance service 
delivery efficient, effective and appropriately focused on specific legal needs?  

How effective and appropriate are the current eligibility criteria for legal aid at 
targeting service provision? Which Australians are not eligible for legal assistance 
but also not in a financial position to pursue a legal problem? What course of 
action do these individuals take after being denied assistance? What options 
(including private sector involvement) are there for improving their ability to access 
the legal system?  

How well do legal assistance services assist those with complex needs? What is the 
evidence on the relative merits and success of targeted strategies to increase access 
to justice for particular groups? What are the costs and benefits of these strategies?  

How difficult is it for legal aid services to attract and retain appropriately qualified 
lawyers as core staff? How well does the ‘mixed’ service delivery model work for 
the successful delivery of legal aid services? To what extent are the fees paid to 
private lawyers/law firms to undertake legal aid work sufficient to attract 
adequately qualified lawyers/law firms? What other approaches (such as the use of 
vouchers) could be more effective?  

How effective has the NPA for legal assistance services been in addressing its 
objectives? 
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Legal assistance service funding  

LACs are funded by the Australian government, the relevant state and territory 
government, service charges, client contributions and interest on trust accounts. The 
majority of Australian government funding for LACs is provided to the state and 
territory governments under the NPA on Legal Assistance Services (additional 
funding is delivered through separate funding agreements). The Australian 
Government provides funding for ATSILS and FVPLS.  

Australian government funding for legal representation services is typically 
restricted to family law, Commonwealth criminal law and Commonwealth civil law 
priority matters, but it also covers early intervention and prevention services, such 
as legal education, information, advice, assistance and advocacy services 
(irrespective of whether the matter comes under Commonwealth or state/territory 
law).  

Under the Commonwealth Community Legal Services Program, CLCs can be 
funded to provide generalist and/or specialist legal services in areas such as child 
support, credit and debt, environmental law, welfare rights and disability 
discrimination. CLCs also receive funding from state governments in most 
jurisdictions and this funding is administered together with Commonwealth funding 
through tripartite service agreements. CLCs also receive donations, support from 
volunteers and pro bono contributions.  

A number of reviews and legal professionals have expressed concern about the 
adequacy of current levels of legal assistance service funding. There are also reports 
of people being turned away from legal assistance services and services being more 
tightly targeted (ACOSS 2013).  

What factors determine the volume and distribution of current funding for legal 
assistance at both the Commonwealth and state and territory level? 

How should the total volume of funding and distribution of funds for legal 
assistance in Australia be determined and how should it be managed over time? 

What principles should determine the relative contribution of Commonwealth and 
state governments to that funding? How should it be apportioned in terms of 
responsibility for funding particular types of matters and for specialist services? 

How does the funding of legal assistance for criminal matters affect the funding 
available for civil (including family law) matters? Other than direct competition for 
resources, how does the funding of civil and criminal matters interact, especially in 
relation to people with complex legal issues? 
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Are there examples of ‘work arounds’ in response to resource constraints, and what 
impacts have these ‘work arounds’ had on system-wide costs?  

Pro bono  

Pro bono work refers to legal services provided by private lawyers for free or at a 
significantly reduced rate for: 

• people who can demonstrate a need for legal assistance but cannot afford the full 
cost of a lawyer’s services and cannot otherwise obtain legal assistance  

• non-profit organisations which work on behalf of members of the community 
who are disadvantaged or marginalised, or which work for the public good 

• public interest matters, being matters of broad community concern which would 
not otherwise be pursued.  

While governments recognise that pro bono work is not a substitute for publicly 
funded legal services, they have sought to encourage its provision as it can make an 
important contribution to access to justice for individuals and organisations. A 
National Pro Bono Aspiration Target of 35 hours of pro bono legal work per lawyer 
per year has been established. The Australian and Victorian Governments 
incorporate pro bono work into tendering decisions to undertake government legal 
work (NPBRC 2013). In addition, specialist funds have been established to help 
meet the costs of disbursements such as filing fees, transcripts, and experts’ reports.  

A number of non-government schemes have also been introduced in an effort to 
better coordinate the provision of pro bono services. Some are coordinated by the 
relevant Law Society, while others are attached to the courts or to community legal 
centres and organisations, such as the Public Interest Advocacy Centre and the 
Public Interest Law Clearing House (NPBRC 2013).  

The Salvation Army has also developed a new model of legal assistance service 
provision incorporating pro bono services. Salvos Legal is a not-for-profit 
organisation that undertakes commercial activities in order to fund free legal 
services for the disadvantaged and marginalised (Salvos Legal 2013). In addition, 
the service also runs an in-house pro bono desk to provide opportunities for lawyers 
from the government and private sector to undertake pro bono work.  

Despite efforts to encourage the provision of pro bono services, some lawyers 
continue to report obstacles. For some, such as government or retired lawyers, this 
can be a lack of a practising certificate and/or professional indemnity insurance. The 
national legal profession reforms were partly intended to overcome these barriers. 
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Lawyers in rural and remote areas appear to face additional barriers in delivering 
pro bono services. These include geographical isolation, limited access to resources 
and issues around conflicts of interest. 

How important is pro bono work in facilitating access to justice? How much pro 
bono work is currently undertaken, by whom and for whom? What areas of the law, 
which groups, or geographic locations is pro bono particularly important for? 

How successful has the National Pro Bono Aspirational Target been in encouraging 
pro bono work? 

What are the costs and benefits that accrue to legal service providers who provide 
pro bono services? 

What cost effective ways are there to make the provision of pro bono services more 
attractive? How well do pro bono programs operate, how are they resourced, and 
are they effectively targeted?  

What barriers are faced by lawyers seeking to provide pro bono services and how 
are they being addressed? To what extent are the responses to these barriers linked 
to the success of the national legal profession reform?  

13 Funding for litigation 

There are a number of means by which parties fund dispute resolution and 
litigation. Two private funding arrangements, contingent billing and litigation 
funding, have the potential to promote access to justice by allowing the prosecution 
of meritorious claims by parties who would otherwise lack the resources to do so. 
However, such arrangements are not without controversy. 

Contingent billing 

Under contingent billing arrangements, lawyers provide the initial funding for 
disputes. Schemes under which a lawyer takes a percentage of the settlement of 
litigation by way of a fee have typically been unlawful in Australia because of 
concerns that it would result in more litigation and pose ethical dilemmas for legal 
practitioners. A variant on this type of funding arrangement, however, is a fee uplift 
scheme, where the practitioner agrees that, in the event that the case is lost, no fee 
will be rendered, but in the event the case is won, the fee rendered will be a multiple 
of the fee normally charged, to reflect the risk that the practitioner will not be paid 
at all. Multiples of up to double are not unheard of.  
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How has the use of contingent billing improved access to civil justice in Australia, 
and could it be improved? What regulatory constraints should be used in relation to 
contingent billing and why? 

Litigation funders  

Litigation funders are third parties, not related to the dispute, that provide funding 
for the litigation action in return for a share of the proceeds if the case is successful, 
while also bearing the financial risks associated with a non-favourable judgment. 
Most commonly this occurs through a litigation funding company, a commercial 
entity that contracts with potential litigants, but can be sourced from any individual 
or organisation with sufficient financial resources.  

Litigation funding is not commonplace in Australia and is largely confined to 
insolvency, commercial cases and class actions. It constitutes less than 0.1 per cent 
of the overall civil litigation market by volume (Barker 2011). That said, Australia 
is considered a pioneer in third-party funding for non-insolvency litigation and 
litigation funders are exploring opportunities in non-traditional areas.  

While the courts themselves provide some regulation of litigation funding 
agreements, there appears to have been relatively little legislative and regulatory 
guidance from government. Rather than being proactive, it appears the formal 
regulatory response to the growing importance of litigation funding has been 
predominantly shaped by legal interpretation and policy reaction.  

Concerns have been raised over the adequacy of litigation funding regulation in 
relation to addressing conflict of interest issues, consumer protection in the event of 
default or misconduct, and whether litigation funders should be required to hold an 
Australian Financial Services Licence. Regulation of litigation funding has been 
further complicated by situations in which lawyers have provided litigation funding, 
possibly in an effort to circumvent traditional restrictions on financing clients’ legal 
claims (Standing Committee of Attorneys-General 2006). 

What risks are posed by litigation funding arrangements and how do these differ 
from the risks posed by contingent and other billing practices? What proportionate 
and targeted regulatory responses are required to manage these risks, and is more 
uniform regulation required across jurisdictions on this matter? 

What are the benefits of litigation finding? In what areas of civil justice is it 
appropriate to consider use of litigation funding? 
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Is the availability of litigation funding encouraging a growth in the amount of 
litigation in some sectors, with a consequent adverse impact on access to justice for 
other litigants?  

Is there evidence that firms are settling more cases due to the availability of 
litigation funding? 

Class actions 

An issue closely related to litigation funding is that of class actions or representative 
proceedings. Class actions can come about when a number of people have a claim 
which arises out of the same or similar circumstances and there is a substantial 
common issue of law or fact (Attorney-General’s Department 2009). 

Class actions are intended to promote the efficient use of resources in resolving 
disputes and enhance access to justice by providing a means for considering a 
collection of claims of a similar nature that may be too small to pursue by 
themselves.  

How effective are class action procedures in providing access to justice?  

How effective are general disclosure requirements, such as for cost estimates, in the 
context of class actions? 

Tax deductibility of legal expenses  

Governments also provide indirect funding for some litigants through the tax 
system. Some parties may be able to deduct their legal expenses from income for 
tax purposes. For example, legal expenses incurred by businesses will usually be tax 
deductible. This is less likely to be the case for individuals, as legal advice or action 
is more likely to be personal and unrelated to earning assessable income.  

It has been argued that the disparity in taxation treatment is unfair. Critics of these 
arrangements argue that companies are more likely to pursue litigation as their costs 
are reduced by the tax deduction. 

Do tax arrangements create and/or accentuate imbalances in bargaining between 
business and private litigants? Do such arrangements encourage businesses to 
pursue litigation? 
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Should tax deductions for legal expenses be limited, for example, restricting 
deductions to a percentage of total expenditure on litigation costs or restricting 
deductibility to only those costs that are assessed as reasonable? 

What other options are available for reducing inequities created by tax deductibility 
arrangements? What are the potential costs and benefits associated with such 
measures? 

14 Better measurement of performance and cost 
drivers  

Given the community-wide benefits of accessible civil justice, governments and 
society more broadly have a keen interest in how well both the informal and formal 
parts of the system function. Civil justice also involves a substantial application of 
public resources and governments inevitably want reasonable assurance that such 
resources are being applied efficiently and effectively (Gleeson 2008).  

But information on the performance of the system is lacking, particularly with 
respect to disputes that are resolved outside of courts. For example, aside from 
survey data, information on the provision of legal advice by private professionals 
appears to be limited. Similarly, there appears to be very little collection of data on 
the use and effectiveness of private ADR processes.  

While data are more widely available on the performance of the courts, the extent 
and types of data collected and published in court annual reports appear to vary 
widely across jurisdictions. This may partially reflect differences in processes, 
resourcing, and perceptions around the purposes of data collection. In many cases, 
data appears to be primarily collected for operational purposes or for use as 
makeshift performance indicators.  

The only comparable performance indicator data currently available on Australian 
courts’ administration are published annually in the Report on Government Services 
produced by the Productivity Commission for the Steering Committee for the 
Review of Government Service Provision. Aggregate data on performance 
indicators — such as lodgements, finalisations, backlogs, attendances, clearance 
rates, judicial officers, staffing levels, expenditure and cost recovery — are 
collected at each court level according to agreed counting rules. 

Data collection appears to be both more prevalent and consistent in the legal 
assistance sector. Community legal centres use a mutual database to store 
information about clients, their legal problems and disputes, and the services 
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provided to them. Similar data collection practices also appear to be currently 
employed by legal aid commissions. 

How can the performance of the civil justice system be best measured? Are there 
limits to the extent to which data can inform comparisons across jurisdictions or 
across time? 

What data are and can be collected across the justice system to enable better 
measurement and evaluation of cost drivers and the effectiveness of measures to 
contain these? 

How can the costs of data collection be minimised? What is the value of the data 
currently being collected? 

What administrative data are currently collected, at the Commonwealth and 
state/territory level, that may be useful in early identification of individuals at high 
risk of substantial legal need? What can be done to access such information and 
how can it best be coordinated and used?   
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Attachment A  

HOW TO MAKE A SUBMISSION 

This is a public inquiry and the Commission invites interested people and 
organisations to make a written submission. 

Each submission, except for any information supplied in confidence (see below), 
will be published on the Commission’s website shortly after receipt, and will remain 
there indefinitely as a public document. Copyright in submissions sent to the 
Commission resides with the author(s), not with the Commission. 

How to prepare a submission 

Submissions may range from a short letter outlining your views on a particular topic 
to a much more substantial document covering a range of issues. Where possible, 
you should provide evidence, such as relevant data and documentation, to support 
your views.  

This is a public review and all submissions should be provided as public documents 
that can be placed on the Commission’s website for others to read and comment on. 
However, under certain circumstances the Commission can accept sensitive 
material in confidence, for example, if it was of a personal or commercial nature, 
and publishing the material would be potentially damaging. You are encouraged to 
contact the Commission for further information and advice before submitting such 
material. Material supplied in confidence should be provided under separate cover 
and clearly marked ‘IN CONFIDENCE’. 

How to submit a submission 

Each submission should be accompanied by a submission cover sheet. The 
submission cover sheet is available on the inquiry webpage and a copy provided 
below. For submissions received from individuals, all personal details (eg home and 
email address, phone and fax number) will be removed before it is published on the 
website for privacy reasons. 

The Commission prefers to receive submissions as a Word (.doc) file attachment to 
an email (see address below). PDF files are acceptable. To ensure your PDF is as 
electronically readable as possible, the Commission recommends that it is derived 
from word processing software (eg Microsoft Word or Lotus notes) and not from a 
scanner, fax or photocopying machine. 
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Track changes, editing marks, hidden text and internal links should be removed 
from submissions before sending to the Commission. To ensure hyperlinks work in 
your submission, the Commission recommends that you type the full web address 
(eg http://www.referred-website.com/folder/file-name.html). 

Submissions can also be accepted by fax or post (see address below). 

By email*: access.justice@pc.gov.au 

By fax: 02 6240 3399 

By post: Access to Justice 
 Productivity Commission 
 PO Box 1428 
 Canberra City  ACT  2601 

* If you do not receive notification of receipt of an email message you have sent to 
the Commission within two working days of sending, please contact the 
Administrative Officer. 

Due date for submissions 

Please send submissions to the Commission by Monday 4 November 2013. 



Productivity Commission 
SUBMISSION COVER SHEET 
(not for publication)  

Please complete and submit this form with your submission to: 
Access to Justice OR By facsimile (fax) to: 
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