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Abstract 
This paper examines the legal structure of securities lending in Australia, and also Europe, the United 
Kingdom and United States. It provides an analysis of the widely used industry documents, the Australian 
Master Securities Lending Agreement and the Global Master Securities Lending Agreement (GMSLA). It 
outlines the regulation of securities lending and short selling, including restrictions on short selling and 
the applicable disclosure requirements. It discusses the collapse of Opes Prime and the key Federal Court 
decision which considered the legal effect of the AMSLA. It also outlines the regulatory responses to 
securities lending and short selling taken by IOSCO, in Europe, the United States and the United 
Kingdom during the global financial crisis.  
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I. INTRODUCTION  

Securities lending is the temporary transfer of securities (mainly shares) from one party to another. At the 
conclusion of the loan, the borrower is required to deliver equivalent securities to the lender. Securities 
lending is an important and growing part of global market activity. While it is said to perform valid and 
useful functions such as increasing market liquidity, many – particularly during the global financial crisis 
– have expressed concerns that it also leads to market instability. Concerns with securities lending have 
focused primarily on its role in facilitating short selling. During the global financial crisis, markets and 
regulators were concerned about the potential destabilising effect of short selling on financial markets.1 
Regulators across the globe took action to ban naked and covered short selling.  

This paper undertakes a comprehensive examination of the legal structure of securities loans in Australia. 
It examines securities lending in Australia and other major financial markets, namely Europe, the United 
Kingdom and United States. This paper examines the Australian and international industry standard form 
contracts and the current regulatory environment in those jurisdictions. It also considers the regulatory 
responses to short selling during the financial crisis.  

 

II. WHAT IS SECURITIES LENDING? 

Securities lending is where one party (the lender) transfers securities to another (the borrower), with the 
borrower obliged to redeliver to the lender securities which are equivalent in number and type at a later 
date.2 Securities lending has become an increasingly important part of international financial markets;3 it 
is said to increase market liquidity, assist with price discovery and the efficient settlement of market 
trading, and potentially reduce the cost of capital.4 Reflecting this increased prominence, in recent years 
industry publications explaining securities lending have been released in the United Kingdom,5 and 
adapted in Australia6 and Canada.7  

Perhaps the most important feature of securities lending is that it involves the absolute transfer of title to 
the securities to the borrower, so that the borrower is free to deal with those securities as it wishes 
(including without any obligation to vote the shares as instructed by the lender). The redelivery obligation 
is not to return the exact securities provided to the borrower, rather, it is to return securities of an 
equivalent number and type. Thus the legal nature of securities lending differs from its commercial or 
economic substance and the terminology of “lending” is inaccurate: at law, a “loan” of securities involves 
a transfer of title to the securities.8 Borrowed securities are very often sold or on-lent; indeed, in most 
cases this is the very purpose of borrowing the securities, and so it is essential for the borrower to obtain 
title to enable it to deal with the securities.  

                                                      
1 On the global financial crisis, see Michael Legg and Jason Harris, ‘How the American Dream Became a Global 
Nightmare: An Analysis of the Causes of the Global Financial Crisis’ (2009) 32 University of New South Wales Law 
Journal 350.  
2 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 363 [4] 
(Finkelstein J). 
3 Securities lending has been an important part of financial markets for some decades: see Technical Committee of 
the International Organization of Securities Commissions (IOSCO) and the Committee on Payment and Settlement 
Systems (CPSS), Securities Lending Transactions: Market Development and Implications (July 1999) 61. 
4 Nadja Dreff, ‘The Role of Securities Lending in Market Liquidity’, The Bank of Canada Financial System Review 
(June 2010); Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007), 13, 39. 
5 Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007). 
6 John C King, An Introduction to Securities Lending (Australia) (Mallesons Stephen Jaques, 2005), and the shorter 
version: John C King, Securities Lending of Equity Securities in Australia (Mallesons Stephen Jaques, 2005). 
7 Mark C Faulkner, An Introduction to Securities Lending: First Canadian Edition (Spitalfields, 2006). 
8 Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007), 13. 
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There are several motivations for borrowing and lending securities.9 Lenders have one motivation: to 
derive income.10 Typically, lenders of securities are institutional investors such as insurance companies, 
pension or superannuation funds and investment funds which lend out securities forming part of their 
asset portfolios in order to generate income in the form of lending fees.11 For some lenders, securities 
lending contributes a significant proportion of their revenue from their investment portfolios.12 

Borrowers are usually securities dealers and hedge funds who wish to use the borrowed securities as part 
of their trading strategies. The most common reason for borrowing securities is to cover a short position, 
especially to enable the borrower to fulfil a settlement obligation and to enable the borrower to engage in 
a short sale of the borrowed securities.13 Securities lending is also used by market makers, as part of 
arbitrage transactions,14 and to avoid withholding tax on dividends.15 Securities are also borrowed and 
lent for other reasons, such as the desire to borrow cash collateralised against the lent securities.16 In 
Australia, the principal type of transaction is a “securities-driven” one, where the borrower of the 
securities wishes to obtain temporary access to specific securities.17 Market makers are the largest 
borrowers of securities, and do so primarily for hedging related reasons and to cover settlement 
obligations, as well as short selling.18  

Securities loans are normally collateralised with either cash or other securities. If collateral other than 
cash is provided, the borrower pays a fee as agreed between the parties, taking into account factors such 
as the quality of the security, market demand and the collateral accepted by the lender.19 If cash is 
provided as collateral, the lender pays interest on the cash at rates relative to market rates, less the fee 
payable by the borrower.20 Any economic benefits related to ownership of the securities, including 
dividends and corporate actions, are “manufactured” back to the lender, with the borrower contractually 
obliged to make equivalent payments to the lender.21 

Over US$1.5 trillion in shares and bonds are on loan at any one time internationally, with a further US$2 
trillion on offer.22 In Australia, the value of equity securities on loan was approximately A$16.7 billion as 
at end June 2013, with a further A$226 billion available.23 As at 30 September 2013, the Australian 
securities lending market was estimated to be worth between A$15 billion to A$25 billion.24 

It is not regarded as acceptable market practice to borrow securities for the specific purpose of influencing 
a shareholder vote. The Securities Borrowing and Lending Code of Guidance prepared by the Bank of 
England’s Securities Lending and Repo Committee states as follows:  

                                                      
9 See especially Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007) and Financial 
Stability Board, Securities Lending and Repos: Market Overview and Financial Stability Issues Interim Report of 
the FSB Workstream on Securities Lending and Repos (27 April 2012).  
10 International Securities Lending Association, Securities Lending: Your Questions Answered (April 2009), 6.  
11 Pension funds annually generate estimated revenue of US$800m from securities lending: Sophia Grene, ‘Guide 
Issued on Securities Lending’, Financial Times (London), 13 September 2010, 4. 
12 Matthew Dive, Ronan Hodge, Catrin Jones and James Purchase, ‘Developments in the Global Securities Lending 
Market’ (2011) 51 Bank of England Quarterly Bulletin 224, 225.  
13 Jonathan W Willson, ‘Securities Lending: An Overview and Update for Domestic and Cross-Border 
Transactions’, in Report of Proceedings of Sixty-First Tax Conference (Toronto: Canadian Tax Foundation, 2010), 
vol 9, 3.  
14 Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007), 39-47. 
15 ‘Spring Break: Securities Lending’, The Economist (London), 11 May 2013, 74.  
16 Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007), 25. 
17 John C King, An Introduction to Securities Lending (Australia) (Mallesons Stephen Jaques, 2005), 73. 
18 John C King, An Introduction to Securities Lending (Australia) (Mallesons Stephen Jaques, 2005), 73. 
19 Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007), 23-5. 
20 Mark C Faulkner, An Introduction to Securities Lending (4th ed, Spitalfields, 2007), 26-8. 
21 John C King, An Introduction to Securities Lending (Australia) (Mallesons Stephen Jaques, 2005), 13. 
22 ‘Spring Break: Securities Lending’, The Economist (London), 11 May 2013, 74.  
23 Markit, Resurging Arbitrage: Securities Finance Review, Q2 2013 (2013), 11. 
24 Madeleine Heffernan, ‘Securities Lending on the Rise’, Sydney Morning Herald (Sydney), 30 September 2013. 
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A person could borrow shares in order to be able to exercise the voting rights and influence the voting 
decision at a particular meeting of the company concerned. There is a consensus, however, in the market 
that securities should not be borrowed solely for the purpose of exercising the voting rights at, for example, 
an AGM or EGM.25 

Closely related to securities lending is the practice of short selling, of which there are two main types. 
“Naked” short selling occurs where a seller does not own and has not arranged to borrow securities at the 
time of sale but intends to acquire securities by purchasing or borrowing them in order to meet the 
Australian three business day settlement obligation.26 Naked short selling is perceived by some to have 
detrimental impacts on financial markets and was blamed for contributing to market instability during the 
financial crisis.27 “Covered” short selling is where the seller has arranged to borrow the securities in order 
to meet their obligations to deliver prior to entering into the agreement to sell the securities.28 Securities 
lending plays a key role in enabling sellers to fulfil their obligations under naked (where this is still 
permitted) and covered short sales. Industry bodies, such as the United States Conference Board, have 
expressed concerns about the use of securities loans to facilitate short sales: ‘[s]hare lending negatively 
impacts engagement between investors and companies, which do not know whether the investor will 
actually vote due to its active share lending strategy’.29 

III. INDUSTRY STANDARD SECURITIES LENDING AGREEMENTS 

Standard securities lending agreements have been prepared for use in securities lending transactions. 
These include the Global Master Securities Lending Agreement which is widely used internationally and 
the Australian Master Securities Lending Agreement which is widely used in Australia. These are 
discussed in this Part.  

A. Australian Master Securities Lending Agreement  

The Australian Securities Lending Association has produced a standard document for use in securities 
lending arrangements, the Australian Master Securities Lending Agreement (AMSLA). This was prepared 
by the law firm Mallesons Stephen Jaques and adapted from the International Securities Lending 
Association’s Overseas Securities Lender’s Agreement.30 It is the document typically used in Australian 
securities lending arrangements. The AMSLA sets up a framework for two parties to engage in securities 
lending transactions and specifies the legal effect of those transactions. The parties will agree from time 
to time on the terms of a loan of securities, relating to such matters as the number and type of securities to 
be lent, the fees to be paid and the amount and type of collateral to be provided to the lender.  

The AMSLA makes clear that although the terminology of borrowing and lending is used in connection 
with securities lending, a “loan” of securities transfers ‘all right, title and interest in and to’ those 
securities, ‘free and clear of any liens, claims, charges or encumbrances or any other interest’ of the 
transferor.31 Upon delivery, the lender is required to deliver all documents necessary to vest title in the 

                                                      
25 Bank of England Securities Lending and Repo Committee, Securities Borrowing and Lending Code of Guidance 
(July 2009), cl 7.4. 
26 Explanatory Memorandum, Corporations Amendment (Short Selling) Bill 2008, 15.  
27 Alexis Brown Stokes, ‘In Pursuit of the Naked Short’ (2009) 5 New York University Journal of Law & Business 1, 
11–14; Emilios Avgouleas, ‘A New Framework for the Global Regulation of Short Sales: Why Prohibition Is 
Inefficient and Disclosure Insufficient’ (2009) 15 Stanford Journal of Law, Business and Finance 376. James W 
Christian, Robert Shapiro and John-Paul Whalen, ‘Naked Short Selling: How Exposed are Investors?’ (2006) 43 
Houston Law Review 1033 discuss the harms associated with naked short selling.  
28 Commonwealth Treasury, Short Selling Disclosure Regime – Regulation Impact Statement, 1.  
29 The Conference Board, Recommendations of the Task Force on Corporate/Investor Engagement (March 2014), 
13. 
30 The User’s Guide to the Australian Master Securities Lending Agreement (November 2003), 2-17 contains a 
clause by clause comparison of the AMSLA and the OSLA.  
31 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 1.4(b).  
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securities in the borrower.32 The lender is further required to warrant that it is absolutely entitled to pass 
full legal and beneficial ownership of the securities, free from any encumbrances.33 

Several clauses require the borrower to “manufacture” to the lender the economic benefits of ownership. 
The borrower is required to pay to the Lender any dividends or distributions received in relation to loaned 
securities after adjusting for tax liabilities34 and the lender (whether of securities or collateral) may 
require the borrower to provide the lender with the benefits of any corporate conversion, subdivision, 
consolidation or other corporate action.35 Clause 4.3 provides that the borrower must use its best 
endeavours to ensure that any voting rights attached to borrowed securities are exercised in accordance 
with the instructions of the lender;36 however, according to the Australian Securities and Investments 
Commission (ASIC) this clause is often deleted.37 There are detailed provisions relating to the tax 
treatment of the borrowed securities and any distributions received in relation to the borrowed 
securities.38  

The borrower must provide collateral to the lender in the type and amount agreed by the parties, and 
ensure that the value of the collateral remains at the agreed level; if it falls below the agreed level, the 
borrower is required to post additional collateral to make up the deficiency, and if the value of the 
collateral rises the lender is also required to pay back any excess to the borrower.39 Where the collateral 
provided is cash, the lender (of securities) must pay a fee to the borrower (of securities) at a rate agreed 
by the parties; where there is no cash collateral, the borrower must pay a fee to the lender at the agreed 
rate.40 The collateral is to be repaid or redelivered upon redelivery of the borrowed securities.41 The 
holder of collateral is required to manufacture to the borrower the value of any payments received in 
respect of the collateral, less any applicable taxes.42 Cash is the most common form of collateral.43 

Clause 7 of the AMSLA sets out the borrower’s redelivery obligations. The borrower is required to 
redeliver securities of ‘an identical type, nominal value, description and amount to particular Securities 
borrowed’, together with the benefit of any conversion, subdivision or other specified corporate action.44 
Thus, the borrower is not required to redeliver the exact securities which were transferred to it, but instead 
is required to redeliver equivalent securities. The lender may call for the redelivery of the borrowed 
securities at any time by giving notice to the borrower, requiring redelivery on a date which must not be 
less than the period in which trades are customarily settled.45 If the borrower fails to redeliver the 
securities in accordance with the lender’s call, the lender may terminate the loan and apply the default 
provisions in relation to that loan.46 The borrower may also terminate the loan and redeliver equivalent 
borrowed securities.47 

If the borrowed securities are suspended from trading or title to the borrowed securities is unable to be 
transferred (for example due to the insolvency of the issuer), the borrower or lender may give a 

                                                      
32 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clauses 3 and 4.  
33 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 10.  
34 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 4.2(a).  
35 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 4.2(b).  
36 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 4.3.  
37 Australian Securities and Investments Commission, Consultation Paper 107: Securities Lending and Substantial 
Holding Disclosure (July 2009), 10.  
38 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 9.  
39 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clauses 6.1, 6.2, 6.3.  
40 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 5.  
41 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 6.6.  
42 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 6.7.  
43 Frank M. Keane, ‘Securities Loans Collateralized by Cash: Reinvestment Risk, Run Risk, and Incentive Issues’ 
(2013) 19:3 Federal Reserve Bank of New York Current Issues in Economics and Finance 1.  
44 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 26 (definition 
of ‘Equivalent Securities’).  
45 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clauses 7.1, 7.2.  
46 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 7.3.  
47 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 7.5.  
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suspension notice to the other, in which case the parties must negotiate in good faith to determine an 
agreed market value for the securities.48 The AMSLA does not, however, specify the legal consequences 
of such an agreement as to market value. Accordingly, the remaining provisions of the agreement, 
including those relating to default and set-off, would apply. The User’s Guide suggests that these 
problems are rare and that generally the parties will negotiate in good faith to resolve the issue.49 

The AMSLA provides for the conversion of any delivery obligations to an obligation to make payment in 
the event of default or insolvency. If an event of default50 occurs in relation to a party, the parties’ 
delivery and payment obligations are accelerated to the time of default and set-off against each other. The 
value of the securities is determined as the market value at the date of default.51 The obligations of the 
parties are netted off against each other, so that only the balance outstanding after netting-off remains 
owing by the relevant party. No obligation to deliver securities remains.  

B. Global Master Securities Lending Agreement  
The International Securities Lending Association (ISLA) has produced the Global Master Securities 
Lending Agreement (GMSLA), prepared by law firm Freshfields Bruckhaus Deringer. As with the 
AMSLA, the GMSLA establishes a framework for two parties to engage in securities lending transactions 
and specifies the legal effect of those transactions, contemplating that the parties will agree from time to 
time on the terms of a loan of securities. The terms of the GMSLA are similar to the AMSLA, and so only 
points of significance or departure from the AMSLA will be noted in this section.  

The GMSLA provides, in terms very similar to the AMSLA, that notwithstanding the use of the 
terminology of borrowing and lending, a “loan” of securities transfers title to borrowed securities and the 
lender is required to transfer securities free from any security interests or encumbrances.52 The lender is 
required to warrant that it is absolutely entitled to pass full legal and beneficial ownership of the 
securities, free from any encumbrances.53 

As noted above, the AMSLA requires the borrower to use its best endeavours to ensure that any voting 
rights attached to borrowed securities are exercised in accordance with the instructions of the lender.54 By 
contrast, the GMSLA provides that the borrower (whether of borrowed securities or collateral) has no 
obligation to exercise voting rights in accordance with the instructions of the lender, unless the parties 
have agreed otherwise.55 Clause 14(e) requires each party to warrant that, when acting as borrower, ‘it is 
not entering into a Loan for the primary purpose of obtaining or exercising voting rights in respect of the 
Loaned Securities’.56 Thus, it would be a breach of the agreement for one party to borrow shares 
specifically for the purpose of exercising the votes attached to the borrowed shares.  

 

IV. SECURITIES LENDING IN AUSTRALIA 

A. Legislation and other regulation 
Regulation of securities lending in Australia comes from several sources. First, the Corporations Act 
2001 (Cth) contains provisions relating to naked and covered short selling, and separate provisions 
relating to the disclosure of interests in listed companies and managed investment schemes. These 
provisions are directly applicable to securities lending. Secondly, Chapter 7 of the Corporations Act 
regulates the provision of financial services. Thirdly, certain entities have specific requirements such as 
                                                      
48 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 7A.  
49 User’s Guide to the Australian Master Securities Lending Agreement (November 2003), 21-3.   
50 Defined broadly in Australian Master Securities Lending Agreement, clause 12.  
51 Primebroker Securities Ltd (recs and mgrs apptd) (in liq) v Fortis Clearing Sydney Pty Ltd (2009) 28 VR 479. 
52 International Securities Lending Association, Global Master Securities Lending Agreement (January 2010), 
clauses 2.3 and 4.2.  
53 International Securities Lending Association, Global Master Securities Lending Agreement, clause 13.  
54 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 4.3.  
55 International Securities Lending Association, Global Master Securities Lending Agreement, clause 6.6.  
56 International Securities Lending Association, Global Master Securities Lending Agreement, clause 14(e).  
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prudential requirements which apply where those entities borrow or lend securities. This section discusses 
each of these in turn.  

1. Legislative provisions relating to short selling  

Many jurisdictions regulate naked and covered short selling; this section discusses the Australian 
regulation relating to short selling. Securities lending and short selling are closely related given that one 
of the main reasons for borrowing shares is to facilitate short selling. Under a typical short sale, the short 
seller will borrow shares to cover its settlement obligations, whether prior to entering into the agreement 
to sell the security (in which case the short sale is “covered”), or otherwise (known as a “naked” short 
sale). Given the key role securities lending plays in enabling sellers to fulfil their short selling obligations, 
the regulation applicable to short selling is highly relevant to securities lending. Naked short selling is 
prohibited in Australia; covered short selling is permitted where the seller has ‘a presently exercisable and 
unconditional right to vest the products in the buyer’.  

Section 1020B (which is situated in Part 7.9) is one of the key provisions of the Corporations Act which 
relates to securities lending. This provision was enacted into the Corporations Act by the Financial 
Services Reform Act 2001 (Cth) (FSR Act). As enacted by the FSR Act, s 1020B largely replicated s 846 
of the previous Corporations Law as in force prior to the commencement of the Corporations Act on 15 
July 2001.57 Section 846 had been a part of the Corporations Law for many years.58 The main substantive 
change wrought by the FSR Act was to extend the coverage of the prohibition (which applied only to 
securities)59 to other types of financial products. Presumably because they were largely replicating the 
existing law, the short selling provisions received no treatment in the explanatory documents 
accompanying the FSR Bill.60 These provisions remained in the same form until amended by the 
Corporations Amendment (Short Selling) Act 2008 (Cth) (Short Selling Amendment Act). 

Prior to the Short Selling Amendment Act, s 1020B applied to the following classes of financial products, 
defined as “section 1020B products”:  

(a) securities;61  

(b) managed investment products;  

(c) a debenture, stock or bond issued by a government;62 or 

(d) any financial products prescribed by regulations.63 

Section 1020B(2) provided that a person may only sell “section 1020B products” if, at the time of sale, 
the person has, or believes on reasonable grounds that the person has, ‘a presently exercisable and 
unconditional right to vest the products in the buyer’. If the person making the sale is selling the product 
on behalf of another person, the other person must have, or the person making the sale must believe on 
reasonable grounds that the other person has a presently exercisable and unconditional right to vest the 
products in the buyer.64 

                                                      
57 Section 846 was criticised in Vivien R Goldwasser, ‘Short Selling Revisited – The Need for a New Direction’ 
(1994) 12 Company and Securities Law Journal 277.  
58 For the early history of short selling in Australia see Andrew Kedzior, ‘Short Selling in Australia’ (1988) 11 
Adelaide Law Review 327. 
59 Corporations Law (Cth) s 846(1).  
60 Revised Explanatory Memorandum, Financial Services Reform Bill (Cth); Commonwealth Treasury, Financial 
Services Reform Bill: Commentary on the Draft Provisions (February 2000).  
61 See further Benjamin B Saunders, ‘Has the Financial Services Reform Act Fixed the Problems with the 
Regulation of Securities and Derivatives?’ (2010) 21 Journal of Banking and Finance Law and Practice 33 
regarding the definition of securities.  
62 As defined in Corporations Act 2001 (Cth) s 764A(1)(j).  
63 Corporations Regulations 2001 (Cth) reg 7.9.80B prescribed 3 classes of financial products for the purpose of 
s 1020B.  
64 Corporations Act 2001 (Cth) s 1020B(2).  
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The critical question for determining compliance with this prohibition was therefore whether the seller 
had ‘a presently exercisable and unconditional right to vest the products’. Section 1020B(3) provided 
some un-illuminating guidance65 on what constituted such a right: 

(a)   a person who … has a presently exercisable and unconditional right to have section 1020B products 
vested in the person, or in accordance with the directions of the person, has at that time a presently 
exercisable and unconditional right to vest the products in another person; and 

(b)  a right of a person to vest section 1020B products in another person is not conditional merely because 
the products are charged or pledged in favour of another person to secure the repayment of money. 

The interpretation of s 1020B remains important because only minor changes have been made to 
ss 1020B(1), (2) and (3). ASIC’s view is that, in order to have a presently exercisable and unconditional 
right to vest, ‘a person must, at the time of the sale, have power to direct a transfer of the product, that is, 
the person must have the absolute ability to give the buyer title to the product’.66 Holding legal title to the 
product would amount to a presently exercisable and unconditional right to vest for the purposes of 
s1020B.67 Thus, the requirement appears to be concerned with whether a seller holds a proprietary interest 
in the securities.68 

Various exceptions to the general rule were set out, permitting short selling where the seller did not have 
a presently exercisable and unconditional right to vest in 5 situations:  

(a) as part of an ‘odd lot’ transaction;69  

(b) as part of an arbitrage transaction;70 

(c) where the seller enters into a contract to buy the products before the time of sale and has a right to 
have those products vested in the person, conditional only on payment of the consideration, or 
receipt of an instrument of transfer or documents of title to the products;71  

(d) where the seller makes arrangements before the time of sale that will enable delivery of products of 
the class sold to the buyer within 3 business days after the date of sale;72 

(e) where a declaration is in force in relation to a class of financial products made by the operator of 
the relevant financial market.73 

These exceptions permitted naked short selling where the requirements could be satisfied. Where a 
transaction was undertaken under s 1020B(4)(b), (d) or (e) and through a financial services licensee, the 
seller was required to inform the licensee, and the seller was required to inform the buyer where a 
transaction was undertaken under s 1020B(4)(d).74 

The Short Selling Amendment Act was enacted in December 2008, in the wake of the global financial 
crisis, and was designed to ‘enhance the integrity, fairness and transparency of our markets’.75 It made 3 
sets of amendments to the Corporations Act. First, it confirmed that ASIC had power to modify the 

                                                      
65 An opinion shared by Andrew Kedzior, ‘Short Selling in Australia’ (1988) 11 Adelaide Law Review 327, 337. 
66 Australian Securities and Investments Commission, Regulatory Guide 196: Short Selling (April 2011), [196.28]. 
67 Australian Securities and Investments Commission, Regulatory Guide 196: Short Selling (April 2011), [196.29]. 
68 Andrew Kedzior, ‘Short Selling in Australia’ (1988) 11 Adelaide Law Review 327, 337. 
69 Corporations Act 2001 (Cth) s 1020B(4)(a). ‘Odd lot’ was not defined, but is defined by the Macquarie 
Dictionary to mean ‘a number of shares which is not a marketable parcel’, typically less than 100 securities. 
70 Corporations Act 2001 (Cth) s 1020B(4)(b). ‘Arbitrage transaction’ was defined in s 9 as ‘a purchase or sale of 
financial products effected in the ordinary course of trading on a financial market together with an offsetting sale or 
purchase of those financial products effected at the same time, or at as nearly the same time as practicable, in the 
ordinary course of trading on another financial market for the purpose of obtaining a profit from the difference 
between the prices of those financial products in the 2 financial markets’. 
71 Corporations Act 2001 (Cth) s 1020B(4)(c). 
72 Corporations Act 2001 (Cth) s 1020B(4)(d). 
73 Corporations Act 2001 (Cth) s 1020B(4)(e). 
74 Corporations Act 2001 (Cth) s 1020B(5) and (6).  
75 Commonwealth, Parliamentary Debates, House of Representatives, 13 November 2008, 10881 (Chris Bowen). 
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operation of the Corporations Act in relation to short selling. This was to validate the numerous class 
orders issued by ASIC. During the height of the crisis, ASIC had issued class orders modifying the 
Corporations Act in relation to short selling, which are examined further below. Prior to the Short Selling 
Amendment Act, ASIC had a general power to exempt persons or financial products from all or specified 
provisions of Part 7.9 and modify Part 7.9 of the Corporations Act,76 which includes the short selling 
provisions. Where a market operator had issued a declaration in relation to a class of financial products 
permitting naked short selling,77 ASIC also had a further power to override that declaration and prohibit 
short selling of those products.78 There was concern that the scope of these powers was uncertain, and that 
they did not extend to responding to emergency situations.79 The Short Selling Amendment Act thus 
amended s 1020F to specifically confirm that ASIC has the power to prohibit or limit the short selling of 
financial products and vary the provisions of Part 7.9 relating to short selling.80 Transitional provisions 
were inserted to confirm the validity of class orders made by ASIC prior to the passing of the Short 
Selling Amendment Act.81 

Secondly, the Short Selling Amendment Act prohibited naked short selling, or more precisely, confirmed 
in the Corporations Act the ban on naked short selling imposed by ASIC, by removing the exceptions to 
the prohibition contained in s 1020B.82 The exception permitting short sales where the seller had entered 
into a prior purchase agreement in respect of the securities, such that the seller had the right to have the 
securities vested in itself, conditional only on payment of the consideration, or receipt of an instrument of 
transfer or documents of title,83 was retained.84 Transactions of this type were considered not to be a true 
naked short sale, because of the prior purchase agreement.85 As a result, there are now fewer exceptions 
to the rule set out in s 1020B that in order to sell securities (or other products), the seller is required to 
have a presently exercisable and unconditional right to vest.86 

Thirdly, the Short Selling Amendment Act amended the Corporations Act to require the disclosure of 
covered short sales.87 Before entering into a covered short sale through a financial services licensee, a 
seller is now required to make disclosure of prescribed information88 to the financial services licensee,89 

                                                      
76 Corporations Act 2001 (Cth), s 1020F. 
77 Pursuant to Corporations Act 2001 (Cth), s 1020B(4)(e). 
78 Corporations Act 2001 (Cth), s 1020C, as repealed by the Corporations Amendment (Short Selling) Act 2008 
(Cth), sch 2 item 3. 
79 Explanatory Memorandum, Corporations Amendment (Short Selling) Bill 2008, 7.  
80 Corporations Act 2001 (Cth), s 1020F(8), as inserted by the Corporations Amendment (Short Selling) Act 2008 
(Cth), sch 1 item 1. 
81 Corporations Act 2001 (Cth), Part 10.10, as inserted by the Corporations Amendment (Short Selling) Act 2008 
(Cth), sch 1 item 2. 
82 Corporations Amendment (Short Selling) Act 2008 (Cth), sch 2 item 2, repealing ss 1020B(4), (5) and (6).  
83 Former Corporations Act 2001 (Cth) s 1020B(4)(c). 
84 Now Corporations Act 2001 (Cth) s 1020B(4). 
85 Explanatory Memorandum, Corporations Amendment (Short Selling) Bill 2008, 13.  
86 Note that ASIC has exempted certain entities and products: see below.  
87 The purpose of the disclosure requirements is identified in Commonwealth Treasury, Short Selling Disclosure 
Regime – Regulation Impact Statement, 3. This issue was also considered in Parliamentary Joint Committee on 
Corporations and Financial Services, Better Shareholders – Better Company: Shareholder Engagement and 
Participation in Australia (June 2008), 37–41. The ASX was critical of the government’s failure to include 
disclosure of securities lending data: ASX, Transparency of Short Selling and Securities Lending, Position Paper (2 
October 2008), 10.  
88 Corporations Regulations 2001 (Cth) reg 7.9.100: 

(a) the number of section 1020B products that the seller will vest in the buyer under the arrangement; 
(b) a description of the product; 
(c) the name of the entity that issued the product; 
(d) the seller’s short position as at the close of business 3 reporting days before the day the particulars must be 

given under subregulation (4). 
These regulations replicated the reporting requirements set by ASIC in Class Order 08/751 (19 September 2008).  
89 Corporations Act 2001 (Cth) s 1020AB, as inserted by the Corporations Amendment (Short Selling) Act 2008 
(Cth), sch 3 item 3.  
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who is in turn required to disclose that information to the operator of the licensed market.90 Section 
1020AB applies in the situation where a seller relies on a securities lending arrangement91 to ensure that it 
will be entitled to vest the relevant products in the buyer.92 Before a financial services licensee enters into 
a covered short sale on its own behalf, it is required to make disclosure of the prescribed information in 
relation to the transaction to the operator of the licensed market.93 The operator of the financial market is 
required to make public disclosure of the total number of each kind of “section 1020B product” that has 
been sold on a particular day and disclosed to the market.94 Financial services licensees are required to 
ask their clients whether a sale is a covered short sale.95 

These provisions are a form of transactional reporting; namely, the requirement to make disclosure is 
triggered when a short sale transaction is entered into.96 In contrast, positional reporting requires investors 
to report their overall short position. According to the Treasury Consultation Paper Short Selling 
Disclosure Regime, this type of reporting may provide a more accurate indication of market sentiment in 
relation to a particular stock at any point in time.97 In 2009 the Corporations Regulations were amended 
to introduce positional reporting requirements.98 Sellers are required to disclose their short positions – 
where their holding of a product is less than the quantity of the product which the person has an 
obligation to deliver – on a daily basis.99 

In summary, naked short selling is not permitted under s 1020B, which requires sellers to have ‘a 
presently exercisable and unconditional right to vest the products’, which is analogous to the US ‘locate’ 
requirement.100 There are some exceptions to this basic rule under various exemptions issued by ASIC.101 
Covered short selling, where sellers have the right to vest the relevant products, is permitted. Holding 
legal title to securities would satisfy the condition set out in s 1020B, as would a binding commitment to 
have securities transferred pursuant to an AMSLA. For covered short sales, reporting of both the number 
of s 1020B products sold and overall short positions held is required.  

2. Disclosure of substantial holding of securities 

A loan of securities can also trigger substantial holding disclosure obligations for both the lender and 
borrower. In addition to the specific short selling disclosure requirements outlined above, the 
Corporations Act requires disclosure of interests in listed companies and listed managed investment 
schemes (MIS) in certain circumstances. Section 671B provides that a person must make disclosure upon 
acquiring or ceasing to have a “substantial holding” in a listed company or a listed MIS.102 Disclosure is 
also required where a person has a substantial holding and there is a movement of at least 1% in their 
holding.103 The purpose of these provisions is to ‘maintain an informed market for listed shares’.104 
Simplifying slightly, a person has a substantial holding in a body corporate or a listed MIS if the person 
                                                      
90 Corporations Act 2001 (Cth) s 1020AC.   
91 Defined in Corporations Act 2001 (Cth) s 1020AA. 
92 Corporations Act 2001 (Cth) s 1020AB(1)(b)&(c).  
93 Corporations Act 2001 (Cth) s 1020AB.  
94 Corporations Act 2001 (Cth) s 1020AD; Corporations Regulations 2001 (Cth) reg 7.9.102.  
95 Corporations Act 2001 (Cth) s 1020AE.  
96 ASIC, Short Selling: Post Implementation Review (Report 302, September 2012), noted that industry feedback 
‘has been almost universally critical of the transactional reporting regime’: 25. 
97 Commonwealth Treasury, Short Selling Disclosure Regime – Consultation Paper (6 March 2009), 2.  
98 Corporations Amendment Regulations 2009 (No 8) (Cth), sch 2. 
99 Corporations Regulations 2001 (Cth), regs 7.9.99, 7.9.100. For discussion see Australian Securities and 
Investments Commission, Regulatory Guide 196: Short Selling (19 September 2008), [196.115]-[196.155]. 
100 Securities and Exchange Commission, Short Sales: Final Rule and Notice, 69 Fed Reg 48008, 48013–9 (6 
August 2004). 
101 These are conveniently summarised in Australian Securities and Investments Commission, Regulatory Guide 
196: Short Selling (19 September 2008), [196.42]. 
102 Corporations Act 2001 (Cth), s 671B(1)(a).  
103 Corporations Act 2001 (Cth), s 671B(1)(b).  
104 Australian Securities Commission v Bank Leumi Le-Israel (Switzerland) (1996) 21 ACSR 474; ASIC v Terra 
Industries Inc (1999) 31 ACSR 186. 
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and their associates have “relevant interests” in 5% or more of the total number of votes attached to the 
voting shares in the body or interests in the scheme.105 

The term “relevant interest” is defined in ss 608 and 609, which contain complicated extensions and 
carve-outs. The basic rule is that a person has a relevant interest in securities if they: 

(a)   are the holder of the securities; or 

(b)   have power to exercise, or control the exercise of, a right to vote attached to the securities; or 

(c)   have power to dispose of, or control the exercise of a power to dispose of, the securities.106 

The information required to be disclosed is set out in s 671B(3). Disclosure is made using forms 
prescribed by ASIC and released to the relevant financial market.107 If the transaction does not take place 
on a prescribed financial market, the terms of any agreement that contributed to the transaction giving rise 
to the need to make disclosure must also be disclosed.108 

It would seem to be beyond doubt that s 671B has the effect of requiring borrowers under a securities 
lending arrangement to make disclosure of their holdings.109 As discussed elsewhere in this paper, a loan 
of securities involves the transfer of legal title to those securities, including all voting and other rights 
attached to those securities. Accordingly, a loan of securities – certainly a loan pursuant to an Australian 
Master Securities Lending Agreement (AMSLA) – confers a relevant interest in those securities on the 
borrower. Further, securities lending is a common method of meeting the requirement in s 1020B(2) that 
“section 1020B products” may only be sold if the person has ‘a presently exercisable and unconditional 
right to vest the products in the buyer’. This requirement is very similar to the criterion in s 608(1)(c). It 
would be contradictory to argue that a person had a presently exercisable and unconditional right to vest 
the products, thereby complying with s 1020B(2), but did not have a relevant interest as defined in ss 608 
and 609. In Re BioProspect Ltd the Takeovers Panel held that the acquisition of securities pursuant to an 
AMSLA triggered the requirement to make disclosure under s 671B of the Corporations Act.110  

This view is supported by ASIC. In addition, ASIC considers that under a securities lending transaction, 
both the lender and the borrower will have a relevant interest in the borrowed securities. In ASIC’s view, 
a standard securities lending transaction ‘will usually result in both parties having a relevant interest in the 
securities under s608’, because: 

(a) the borrower will have a relevant interest in the securities under s608(1) when it has a legally binding 
commitment to borrow particular securities; and 

(b) the lender will continue to have a relevant interest in the securities through its right to recall the securities 
from the borrower, which, when accelerated by s608(8), amounts to a right to control disposal of the 
securities.111 

This is difficult to reconcile with the fact that the lender’s right under a securities loan is to recall 
securities of an equivalent number and type, and not to recall the specific securities that were lent to the 
borrower.112 It will be impossible to point to a parcel of securities in which the lender has a relevant 
interest; and it is not clear if a person can have a relevant interest in unspecified securities, a point not 
considered by ASIC. Nevertheless, ASIC has confirmed its view in Class Order 11/272, which provides 
                                                      
105 Corporations Act 2001 (Cth), s 9, definition of ‘substantial holding’.  
106 Corporations Act 2001 (Cth), s 608(1).  
107 Form 603 Notice of Initial Substantial Holder and form 604 Notice of Change of Interests of Substantial Holder.   
108 Corporations Act 2001 (Cth), s 671B(4)&(5). 
109 ANZ has, however, denied that it was obliged to lodge substantial holding notices in relation to interests acquired 
by it under certain AMSLAs: Securities Lending Review (22 August 2008), 6.  
110 Re BioProspect Ltd (2008) 26 ACLC 356 at [65].  
111 Australian Securities and Investments Commission, Regulatory Guide 122: Substantial Holding Disclosure: 
Securities Lending and Prime Broking (April 2011), [222.27]. 
112 Note also Australian Custodial Services Association, Submission No 2 to Australian Securities and Investments 
Commission, Consultation Paper 107: Securities Lending and Substantial Holding Disclosure (4 August 2009), 
[6.2].  
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that the lender under a securities lending arrangement is taken to have a relevant interest in the 
securities.113 A consequence of ASIC’s position is that where shares are loaned, multiple parties may be 
required to lodge substantial holding notices in relation to the same parcel of shares, a consequence 
acknowledged by ASIC.114 This would include where a borrower sells or transfers shares to a third 
party.115  

Borrowers are obliged to make disclosure, by lodging the required notice together with a copy or 
summary of the AMSLA with the ASX. Mere entry into an AMSLA will not trigger the disclosure 
requirement because the AMSLA sets up the framework for entry into securities lending transactions but 
does not of itself commit either party to transfer securities until a binding commitment is made. The 
borrower’s interest arises once the commitment to transfer the securities has been agreed.116 

3. Other applicable regulation 

Securities lending may require borrowers and lenders to obtain an Australian financial services licence 
(AFSL). Chapter 7 of the Corporations Act regulates the provision of financial services. A person is 
required to obtain an AFSL if the person carries on a business of providing financial services.117 Section 
1020B products118 are all “financial products” for the purposes of Chapter 7.119 A securities lending 
transaction may also amount to a “derivative” for the purposes of s 761D of the Corporations Act.120 
“Dealing” in a financial product is the provision of a financial service,121 and dealing includes issuing, 
acquiring or disposing of a financial product.122 However, dealing in a product on one’s own behalf is not 
taken to be dealing.123 In any case, many parties to securities lending arrangements, especially lenders, 
would hold an AFSL due to the nature of their business. The Corporations Act was also amended in 
2009124 so that margin loans, including those which use a securities lending agreement to achieve a 
similar economic outcome as a standard margin loan, are now financial products and subject to the 
various requirements of Chapter 7.125 

Special requirements also apply to particular entities.126 The Australian Prudential Regulation Authority 
(APRA) has set prudential standards which contain rules relating to securities lending for different entities 
that it supervises.127 This is important for entities such as superannuation funds and insurance companies 

                                                      
113 Australian Securities and Investments Commission, Class Order 11/272 (8 April 2011), which inserts new subs 
(8A) into s 608.  
114 Australian Securities and Investments Commission, Response to Submissions on CP 107: Securities Lending and 
Substantial Holding Disclosure, Report 235 (April 2011), 19.  
115 This view is taken in ASIC, Consultation Paper 107: Securities Lending and Substantial Holding Disclosure 
(July 2009), 11, which states: ‘[w]hen a borrower on-lends the securities to a third party, provided the borrower 
retains a relevant interest in the securities, the lender will continue to have a relevant interest in the securities under 
s608(8). In this way, a number of securities lending transactions will result in a chain of people having a relevant 
interest in the same securities’.  
116 Australian Securities and Investments Commission, Report 235: Response to submissions on CP 107 Securities 
Lending and Substantial Holding Disclosure (April 2011), 19-20.  
117 Corporations Act 2001 (Cth), s 911A.  
118 Defined in s 1020B(1) to mean securities, managed investment products, financial products referred to in 
paragraph 764A(1)(j) and financial products of any other kind prescribed by regulations.  
119 “Financial product” is defined in Pt 7.1 Div 3 of the Corporations Act.  
120 John C King, An Introduction to Securities Lending (Australia) (Mallesons Stephen Jaques, 2005), 85-6.  
121 Corporations Act 2001 (Cth), s 766A(1). 
122 Corporations Act 2001 (Cth), s 766C(1)(a) and (e).  
123 Corporations Act 2001 (Cth), s 766C(3) 
124 Corporations Legislation Amendment (Financial Services Modernisation) Act 2009 (Cth). 
125 Explanatory Memorandum, Corporations Legislation Amendment (Financial Services Modernisation) Bill 2009 
(Cth), [1.51]. The Corporations Act also has specific requirements relating to margin loans: Part 7.8 Div 4A.  
126 Note also, in the United States, Securities and Exchange Commission, The Brinson Funds et al. SEC No-Action 
Letter, 1997 SEC No-Act. LEXIS 1024 (25 November 1997), in relation to the lending of shares by mutual funds. 
127 For example, Australian Prudential Regulation Authority, Capital Adequacy: Internal Ratings-based Approach to 
Credit Risk, Prudential Standard APS 113 (January 2013), Attachment B, [39]; Australian Prudential Regulation 
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which are key participants in the securities lending industry. The Reserve Bank of Australia also has set 
various standards for Securities Settlement Facilities which contain rules relating to securities lending.128 
Tax issues relating to securities lending, which will be specific to the individual circumstances of the 
lender and borrower, are not discussed in this paper.129 

Finally, it is worth noting the potential impact of the Personal Property Securities Act 2009 (Cth) 
(PPSA). The PPSA commenced operation on 30 January 2012 and has retrospective effect on security 
interests and security agreements arising before that time.130 The purpose of the PPSA was to ‘establish a 
single national law governing security interests in personal property’,131 and regulates security interests 
with respect to their substance, not their legal form. There is equivalent legislation to the PPSA in the 
United States, Canada and New Zealand.132 

“Personal property” as defined by the PPSA includes shares.133 Thus, the PPSA governs security interests 
in relation to shares. A “security interest” is an interest in personal property that secures payment or 
performance of an obligation.134 As will be discussed below, the AMSLA provides that a transfer of 
securities pursuant to that agreement transfers “all right, title and interest in” those securities, “free and 
clear of any liens, claims, charges or encumbrances or any other interest” of the transferor.135 As a general 
rule, therefore, a transfer of securities pursuant to an AMSLA will exclude any security interests in 
relation to those securities. Of course, in a particular case, and depending on the terms of any relevant 
agreement, a security interest may exist.136 In such a case, the registration, priority and other rules in the 
PPSA would apply.  

The Australian Securities Lending Association has also produced a Code of Guidance for securities 
lending.137 In summary, this Code provides that securities loan transactions should be documented by a 
written legal agreement between the parties; the agreement should provide that each party’s claims may 
be offset immediately against the claims of their counterparty in the event of default; there should be 
appropriate authority for the securities to be lent; parties should be clear in what capacity the counterparty 
enters into the agreement; parties should monitor their exposure to counterparties; securities loans are 
normally secured against collateral acceptable to the lender; the loan and the collateral should be marked 
to market daily or as agreed; the collateral should be adjusted to maintain the appropriate margin; the 
economic benefits of ownership should be manufactured back to the lender; the rights and obligations of 
each party in relation to the recall of securities should be clearly established; there should be prompt 
notification of any intention to return or recall securities on loan; clearly specified procedures should be 
followed in the event of failed deals in all markets in which securities are lent; confirmation of each deal 
should be issued; and appropriate management controls such as exposure limits should be maintained. 
Many of these recommendations are implemented in the AMSLA.  

                                                                                                                                                                           
Authority, Capital Adequacy: Asset Risk Charge, Prudential Standard LPS 114 (January 2013), [24]; Australian 
Prudential Regulation Authority, Capital Adequacy, Prudential Standard GPS 110 (January 2013), [24].  
128 Reserve Bank of Australia, Financial Stability Standards for Securities Settlement Facilities (December 2012). 
129 On the tax issues see John C King, An Introduction to Securities Lending (Australia) (Mallesons Stephen Jaques, 
2005), 93-103; Jonathan W Willson, ‘Securities Lending: An Overview and Update for Domestic and Cross-Border 
Transactions’, in Report of Proceedings of Sixty-First Tax Conference (Toronto: Canadian Tax Foundation, 2010), 
vol 9, 1. 
130 Personal Property Securities Act 2009 (Cth) ch 9.   
131 Explanatory Memorandum, Personal Property Securities Bill 2009 (Cth).  
132 United States: Article 9 of the Uniform Commercial Code; the Canadian provinces and territories have each 
passed a Personal Property Security Act; for New Zealand: Personal Property Securities Act 1999 (NZ).  
133 Personal Property Securities Act 2009 (Cth) s 10 (definition of ‘personal property’); Explanatory Memorandum, 
Personal Property Securities Bill 2009 (Cth).  
134 Personal Property Securities Act 2009 (Cth) s 12.   
135 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clauses 1.4(b), 4.1.  
136 Lift Capital Partners Pty Ltd v Merrill Lynch International (2009) 73 NSWLR 404.  
137 Australian Securities Lending Association, Code of Guidance (December 1997). 
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B. The Opes Prime Affair and its Consequences  

This section discusses the role of securities lending in connection with the collapse of Opes Prime and the 
Federal Court decision which considered the legal effect of securities lending. The Opes Prime affair has 
been discussed separately from other cases relating to securities lending (which are discussed below) 
because the collapse provoked huge controversy regarding the role of securities lending and was the first 
judicial examination of the issue in Australia.138 

Opes Prime operated a business of providing margin loans to its clients for the purpose of investing in 
shares, but the structure of the arrangement differed from traditional margin lending facilities. Margin 
lending has been the focus of separate attention,139 including the concerns arising where directors hold 
securities in their company using margin loans to fund their holdings.140 Rather than Opes Prime taking 
security over the purchased shares to secure repayment of the loan,141 Opes Prime entered into securities 
lending arrangements with its clients, whereby the shares purchased by the clients with the funds lent by 
Opes Prime were transferred to Opes Prime, which in turn transferred those shares to its financiers as 
security for the loans which financed Opes Prime’s business.142 The client transferred legal and beneficial 
title to Opes Prime, which therefore was able to deal with the shares as principal.143 Utilising this model, 
Opes Prime allowed clients to borrow funds to invest at higher loan to valuation ratios than permitted 
under traditional margin lending144 and also allowed its clients to invest in risky and speculative stock 
which other lenders would not provide funding for, although at very low loan to valuation ratios 
(LVRs).145  

This model presented greater risks to Opes Prime clients, for in the event of Opes Prime’s insolvency, 
clients would be only unsecured creditors in respect of Opes Prime’s obligation to redeliver securities, 
whereas under traditional margin lending arrangements, clients retain ownership of the securities, subject 
to the security interest of the lender. The risks inherent in this model materialised when Opes Prime 
experienced financial difficulties;146 on 27 March 2008 administrators were appointed and ANZ Bank 
also appointed receivers over the assets of the companies in the Opes Prime group. The creditors resolved 
that the companies in the group should be wound up, and they were ultimately placed into liquidation.147 

Opes Prime’s collapse gave rise to a spate of litigation. The legal effect of the securities lending 
agreement was tested in Beconwood Securities Pty Ltd v ANZ,148 a test case for the implications of the 
Opes Prime collapse. The plaintiff, Beconwood Securities, had entered into a “Securities Lending and 
Borrowing Agreement” (SLA) with Opes Prime Stockbroking Ltd. The SLA was largely based on the 
AMSLA, with some modifications. Under that agreement Beconwood transferred shares to the value of 
approximately $7m to a related entity of Opes Prime in return for cash (approximately $1.35m). The 

                                                      
138 See the useful discussion in Stacey Steele, ‘Lessons (to be) Learnt from the Opes Prime Insolvency’ (2008) 32 
Melbourne University Law Review 1127.  
139 For example, Parliamentary Joint Committee on Corporations and Financial Services, Inquiry into Financial 
Products and Services in Australia (November 2009), ch 3; Winifred Murray, ‘Regulation of Margin Loans – 
Before and After the New Amendments to the Corporations Act 2001 (Cth)’ (2011) 26 Australian Journal of 
Corporate Law 299. 
140 Corporations and Markets Advisory Committee, Aspects of Market Integrity, Report (June 2009), ch 2. 
141 Cf the definition of ‘standard margin lending facility’ in Corporations Act s 761EA(2). 
142 Eric Preston Pty Ltd v Euroz Securities Ltd (2011) 274 ALR 705, 707 [4].  
143 ANZ, Submission No 379 to Parliamentary Joint Committee on Corporations and Financial Services, Inquiry into 
Financial Products and Services in Australia, 18 August 2009, 22.  
144 ANZ, Securities Lending Review (22 August 2008), 11; Reserve Bank of Australia, Statement on Monetary 
Policy (9 May 2008), 51.  
145 Andrew Main, ‘Logic of Assessment Turned on Its Head’, The Australian (Sydney), 11 April 2008, 6. ANZ later 
acknowledged deficiencies with the LVR models: ANZ, Securities Lending Review (22 August 2008), 13.  
146 For the reasons for these difficulties, cf Michael West, ‘Bank Was Warned of Fraud Risk’, Sydney Morning 
Herald Weekend Edition (Sydney), 31 May – 1 June 2008, 1. 
147 Re Opes Prime Stockbroking Ltd (No 2) (2009) 179 FCR 20, 24-5.  
148 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361; (2008) 66 
ACSR 116. 
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shares were transferred to ANZ, which had provided the funds which were advanced to Beconwood by 
Opes Prime. ANZ and Opes Prime had entered into an AMSLA.149  

When Opes Prime became insolvent, the question was which party had title to those securities. 
Finkelstein J commenced his judgment by analysing the function of securities lending in modern financial 
markets. In an important and often-quoted statement, Finkelstein J held: 

The term “securities lending” under these agreements is factually incorrect. The transaction that is referred 
to as “lending” is in terms an outright disposal of the securities lent, linked to a subsequent acquisition of 
equivalent securities. In other words the agreements provide that title to the securities on loan, as well as to 
any collateral that is received by the lender, passes from one party to the other. On the other hand, the 
economic benefits of ownership are “manufactured” back to the lender by the terms of the securities loan 
agreements.150 

The express terms of the SLA, mirroring those of the AMSLA,151 provided that where any securities were 
“borrowed” or “lent”, title would pass absolutely to the other party, free from any security interests.152 His 
Honour held that the substance of the transaction is to be determined in the language of the contract, that 
is, ‘the character of a transaction is to be determined by reference to its legal nature, not to its economic 
effect’. In addition, his Honour applied the principle that ‘a commercial contract should be construed 
having regard to its purpose, which requires an understanding of the genesis of the transaction, its 
background, its context, and the market in which the parties are operating’.153 The purposes for which 
market participants enter into securities lending transactions depend for their efficacy on title to the 
borrowed securities transferring to the borrower. If title did not transfer, the purpose of the transaction 
would be defeated.154 Further, the provision for netting in the event of default would not operate 
effectively unless title passed to the other party.155 

It was therefore impossible to conclude that, instead of an absolute transfer of title, the agreement should 
be characterised as a mortgage of the purchased shares in favour of Opes Prime. First, the express terms 
of the SLA provided that unencumbered title in lent securities and collateral passes on delivery. Secondly, 
when the transaction comes to an end, the borrower is obliged to deliver the same number and type of 
securities, not to deliver the securities initially lent. Thirdly, the netting and set off provisions that come 
into effect on default, which converted redelivery obligations into payment obligations, were inconsistent 
with any equitable property rights over lent securities or collateral.156 The decision was widely seen as 
vindicating the intended operation of the AMSLA (on which the SLA was modelled).157 Although 
Beconwood sits uncomfortably with other cases which emphasised the economic substance of the 
transaction (and which are consistent with the approach taken by the PPSA),158 subsequent decisions have 
upheld the approach adopted by Finkelstein J and have given effect to the contractual provisions.159 

                                                      
149 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 366-7 
[15]-[18]. 
150 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 366 [14].  
151 Australian Securities Lending Association, Australian Master Securities Lending Agreement, clause 1.4(b).  
152 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 367 [25]. 
153 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 371 [42]-
[43]. 
154 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 371 [45]. 
155 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 371 [45]. 
156 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 373 [50]. 
157 Jeremy Walter and Julia Smithers Excell, ‘Securities Lending: Title Transfer Upheld Down Under’ (2008) 2 Law 
and Financial Markets Review 348; Michael Legg, ‘The Opes Prime Litigation: Securities “Lending” Transfers 
Legal Title to Securities’ (2008) 26 Company and Securities Law Journal 407; GJ Tolhurst, ‘Securities Lending in 
Australia’ (2009) 2 Corporate Rescue and Insolvency, 22; Leonie Wood and Vanessa Burrow, ‘Opes clients left in 
the cold’, The Age (Melbourne), 3 May 2008.  
158 Paul Ali, ‘Short Selling and Securities Lending in the Midst of Falling and Volatile Markets’ (2009) 24 Journal 
of International Banking Law & Regulation 1, 11.  
159 Melewar Steel Ventures Ltd v ANZ Nominees Ltd [2008] NSWCA 68 (on appeal from Windeyer J, Melewar Steel 
Ventures Ltd v ANZ Nominees Ltd [2008] NSWSC 345); see also Melewar Steel Ventures Ltd v ANZ Nominees Ltd 
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In Re Opes Prime Stockbroking Ltd160 the administrators of Opes Prime sought directions from the court 
concerning the operation and the effectiveness of the netting provisions of the AMSLA. The set-off 
provisions are triggered by an event of default, defined to include an act of insolvency. Under these 
provisions, default pursuant to an act of insolvency occurs automatically where a liquidator or analogous 
officer is appointed, otherwise the non-defaulting party is given a choice whether to invoke the default 
provisions and close out the outstanding transactions.161 Finkelstein J held that a liquidator is not 
analogous to an administrator or a receiver, whose functions were quite different, and that accordingly, 
the netting and close-out provisions of the SLA were not engaged unless a creditor made a call for 
delivery of the lent securities.162 

Following the collapse of Opes Prime, numerous claims were initiated against Opes Prime and its 
financiers, ANZ and Merryl Lynch, and there was also extensive media scrutiny of Opes Prime’s business 
model and the role of its financiers. ANZ and Merryl Lynch agreed to make a payment to settle any 
further claims against it. Opes Prime’s liquidators proposed a scheme of arrangement under s 411 of the 
Corporations Act, to be approved by the court. Under the scheme ANZ and Merryl Lynch agreed to pay 
$226 million into a fund to be distributed to creditors. Assets to the value of approximately $27 million 
were to be returned to the liquidators for distribution. The banks were to be released from all claims by 
the Opes Prime companies, liquidators and Opes clients. This was to provide a return to Opes creditors of 
approximately 37 cents in the dollar. Finkelstein J granted leave to convene meetings of the companies’ 
creditors to vote on the scheme on 1 July 2009163 and subsequently approved the scheme on 4 August 
2009.164 

In Beconwood Finkelstein J interpreted the SLA in accordance with its legal nature, not the economic 
substance.165 He acknowledged that the ‘attempt to characterise the SLA as a mortgage might be 
attractive if one were permitted to have regard to the economic substance of the arrangement’.166 In 
contrast, the Queensland Court of Appeal in Securities Exchange Guarantee Corp Ltd v Samuel Holdings 
Pty Ltd,167 took an approach based on an analysis of the economic reality of the transaction.168 Samuel 
Holdings was a former client of Opes Prime and was owed $46,998. Samuel opened a “margin lending 
account” with Opes Prime and wished to purchase shares in Arrow Energy Ltd. Samuel and Opes Prime 
agreed on a LVR of 60; accordingly Samuel paid $74,600 (being 40% of the purchase price) to Opes 
Prime. The shares were subsequently sold and when Opes Prime went into receivership and then 
liquidation, an outstanding balance of $46,998 remained owing to Samuel. It made a claim on the 
National Guarantee Fund, a fund established under the Corporations Act and administered by the 
appellant to compensate persons who suffer loss as a result of dealing in a financial market with a dealer 
who becomes insolvent.169  

Corporations Regulation 7.5.64(1) establishes a person’s right to claim compensation from the fund, and 
provides that a person may make a claim where a dealer has become insolvent, and the person entrusted 

                                                                                                                                                                           
[2008] NSWSC 295; Melewar Steel Ventures Ltd v Opes Prime Stockbroking Ltd [2009] NSWSC 22); CMG Equity 
Investments Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 65 ACSR 650; Phisci Pty Ltd v Green 
Frog Nominees Pty Ltd [2008] FCA 638; Phisci Pty Ltd v Green Frog Nominees Pty Ltd (No 2) [2008] FCA 1492; 
Altinova Nominees Pty Ltd v Leveraged Capital Pty Ltd (2008) 66 ACSR 293; Imobilari Pty Ltd v Opes Prime 
Stockbroking Ltd (2008) 252 ALR 41; 69 ACSR 235. 
160 Re Opes Prime Stockbroking Ltd (2008) 171 FCR 473. 
161 Re Opes Prime Stockbroking Ltd (2008) 171 FCR 473, 480 [34]. 
162 Re Opes Prime Stockbroking Ltd (2008) 171 FCR 473, 487 [62]. 
163 Re Opes Prime Stockbroking Ltd (No 2) (2009) 179 FCR 20.  
164 Re Opes Prime Stockbroking Ltd (recs and mgrs apptd) (in liq) (No 2) (2009) 73 ACSR 411. 
165 For discussion see Paul Ali, ‘Short Selling and Securities Lending in the Midst of Falling and Volatile Markets’ 
(2009) 24 Journal of International Banking Law & Regulation 1, 11.  
166 Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361, 373 [53]. 
167 Securities Exchange Guarantee Corp Ltd v Samuel Holdings Pty Ltd [2012] 1 Qd R 377.  
168 Securities Exchange Guarantee Corp Ltd v Samuel Holdings Pty Ltd [2012] 1 Qd R 377, 399 [47]-[51] 
(Chesterman JA, Margaret McMurdo P and Margaret Wilson AJA agreeing).  
169 See Corporations Act, Pt 7.5, Div 4.  
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property to the dealer as part of the dealer’s securities business, and the property was entrusted on behalf 
of the person or on trust for the person.170 One of the key questions was whether the requirements of reg 
7.5.64(1) were satisfied, including whether the money received by Opes Prime was received “on behalf 
of” Samuel or because Opes Prime was a trustee of the money for Samuel. The court held that it was not 
sufficient to consider the legal form of the transaction, but that attention must also be paid to the 
economic reality.171 Even though Opes Prime acquired full legal and beneficial title to the shares, Opes 
Prime was required to confer on Samuel the economic benefit or detriment from the acquisition and 
holding of the securities, and accordingly, the shares were held on behalf of Samuel.172 

In Re Rosenberg and ASIC, the Administrative Appeals Tribunal (AAT) was called on to review a 
decision made by ASIC banning Mr Rosenberg from providing financial services for a period of 4 
years.173 Mr Rosenberg was the managing director of the Tricom group of companies. Tricom conducted 
a securities lending business with its clients, whereby its clients lent securities to Tricom as collateral for 
cash loans. Tricom obtained finance for the loans from a number of lenders, including the ANZ Bank, 
Merrill Lynch, Credit Suisse and Opes Prime. In February 2008 Opes Prime had lent approximately $43 
million to Tricom in return for the loan of a portfolio of securities transferred to Opes Prime under a 
standard AMSLA. The majority of these securities (Mr Rosenberg believed) would have been on-lent to 
Opes Prime’s financiers as security for finance provided to Opes Prime.  

In March 2008 Mr Rosenberg learned that Opes Prime was in financial difficulties and sought advice on 
how to secure the return of the securities lent by Tricom to Opes Prime. Mr Rosenberg decided to proceed 
with 12 special crossings between 2 companies in the Tricom group. A special crossing is a transfer of 
securities facilitated off-market by a stockbroker. Special crossings must be reported to the market, but 
may be at any agreed price, and so may bear no relation to the current market price. The obligation to 
transfer the securities created by the special crossing would serve as a recall notice to Opes Prime to re-
deliver the securities. The crossings were reported to the market but prior to settlement Tricom obtained 
finance from the ANZ to purchase the on-lent securities or their equivalent. Mr Rosenberg therefore 
informed the ASX that the crossings would be cancelled. ASIC was concerned that the crossings were in 
breach of s 1041B(1) of the Corporations Act, and imposed a banning order on Mr Rosenberg.174  

The AAT held that special crossings which take place off-market, are specifically designated as being 
special crossings when reported to the market, and can be transacted at any price. Accordingly a 
reasonable person would understand that the price at which special crossings are effected may not reflect 
the current market price, and so the evidence did not establish that the crossings had the effect of creating 
a false or misleading appearance of active trading in financial products.175  

Eric Preston Pty Ltd v Euroz Securities Ltd176 concerned another client of Opes Prime. In early 2008 the 
plaintiff (and appellant) Eric Preston Pty Ltd wished to purchase shares in Sundance Energy Australia 
Ltd, but its existing margin lender would not advance funds to Eric Preston to purchase shares in that 
company. Opes Prime was prepared to provide finance for that purpose. Eric Preston therefore terminated 
its existing margin lending facility and entered into a margin lending facility with Opes Prime. Upon 
                                                      
170 Corporations Regulations 2001 (Cth) reg 7.5.64(1).  
171 Securities Exchange Guarantee Corp Ltd v Samuel Holdings Pty Ltd [2012] 1 Qd R 377, 399 [47]-[51] 
(Chesterman JA, Margaret McMurdo P and Margaret Wilson AJA agreeing).  
172 Securities Exchange Guarantee Corp Ltd v Samuel Holdings Pty Ltd [2012] 1 Qd R 377, 399 [47]-[51] 
(Chesterman JA, Margaret McMurdo P and Margaret Wilson AJA agreeing).  
173 Re Rosenberg and Australian Securities and Investments Commission (2010) 117 ALD 582. 
174 Section 1041B(1) of the Corporations Act provided that ‘[a] person must not do, or omit to do, an act (whether in 
this jurisdiction or elsewhere) if that act or omission has or is likely to have the effect of creating, or causing the 
creation of, a false or misleading appearance: 

(a)   of active trading in financial products on a financial market operated in this jurisdiction; or 
(b)  with respect to the market for, or the price for trading in, financial products on a financial market operated in 

this jurisdiction’.  
175 Re Rosenberg and Australian Securities and Investments Commission (2010) 117 ALD 582, 603 (Deputy 
President Handley and Senior Member Frost). 
176 Eric Preston Pty Ltd v Euroz Securities Ltd (2011) 274 ALR 705.  
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Opes Prime’s insolvency, Eric Preston suffered significant losses. Eric Preston sued its broker for failing 
to properly advise it as to the nature of the agreement. The claim was rejected at first instance and on 
appeal to the Full Federal Court. The facts disclosed that Eric Preston continued to trade and purchase 
shares under the Opes Prime facility after being appraised of the risks of the agreement with Opes Prime. 
Further, the court held that brokers are not bound in law to give advice to their clients unless they 
voluntarily undertake to do so, in which case they are bound to provide the advice in an honest and 
competent way.177 A securities lending facility is ‘a matter which does not ordinarily relate to the nature 
or subject matter of the orders which a broker is required to undertake for its client’. While a duty to 
advise on a ‘financial product which the client was considering using in order to facilitate the purchase of 
stocks or shares’ may arise in particular circumstances, no duty was apparent from the present case.178 

ANZ was the bank which provided the funding for Opes Prime’s margin lending business. Pursuant to the 
securities lending agreement between Opes Prime and ANZ, ANZ acquired title to securities lent by Opes 
Prime. In August 2007, ANZ held 25.94% of the shares in BioProspect Ltd but had not lodged a 
substantial shareholder notice under s 671B of the Corporations Act. In Re BioProspect Ltd the 
Takeovers Panel made a declaration of unacceptable circumstances because ANZ acquired title to the 
securities in contravention of chapters 6 and 6C of the Corporations Act.179  

After the collapse of Opes Prime, ANZ held many securities to which clients of Opes Prime thought they 
were entitled, and ANZ suffered reputational and financial damage.180 As a result, ANZ conducted an 
internal review of its involvement in securities lending businesses.181 The review noted that there was an 
important distinction between the use of securities lending for “Equity Finance” (where the lender is 
motivated by the desire to obtain cash financing) and “Standard Securities Lending” (where the borrower 
of securities is motivated by the desire to acquire particular securities on a short term basis, for example 
to settle short sales).182 One of the important findings of the review was that key ANZ staff ‘did not 
appear to fully understand the nature of Equity Finance and the differences between Equity Finance and 
Standard Securities Lending, including the different risks associated with Equity Finance’.183 ANZ 
acknowledged deficiencies with the LVR models used for Equity Finance184 as well as other deficiencies, 
and noted 13 remediation actions that ANZ would take.185 

In summary, the Opes Prime litigation confirmed the intended operation of the AMSLA, namely that it 
transfers title to shares lent under a securities lending arrangement. Other cases have confirmed other 
aspects of securities lending. Re Opes Prime Stockbroking Ltd186 held that the netting and close-out 
provisions of the SLA were not engaged unless a creditor made a call for delivery of the lent securities. In 
Re BioProspect Ltd the Takeovers Panel held that ANZ ought to have lodged substantial shareholder 
notices in relation to its holding of shares under a securities lending agreement.187 The case highlights the 
complexity of securities lending; the ANZ Securities Lending Review noted that ANZ staff did not fully 
understand the nature of the arrangements it entered into with Opes Prime. Finally, it should be noted that 
Finkelstein J’s decision may not fit entirely comfortably with developments in other areas of law. While 
in Beconwood Finkelstein J interpreted the SLA in accordance with its legal nature and not its economic 
substance, the Queensland Court of Appeal in Securities Exchange Guarantee Corp v Samuel Holdings 
interpreted the same arrangement based on its economic reality.  
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C. Other Cases 

Securities lending has also featured in several other cases. Lift Capital Partners v Merrill Lynch 
International188 concerned a margin lending business operated by Lift Capital. Lift Capital lent funds, 
which were obtained from companies in the Merrill Lynch group, to its clients upon the security of ASX 
listed shares. The shares obtained from clients were transferred in favour of Merrill Lynch entities. Lift 
Capital went into administration and then liquidation; Merrill Lynch sold sufficient shares to extinguish 
the debt owed to it by Lift Capital. The question for decision was whether those transfers occurred so as 
to transfer title to the shares free from the interests of the clients as mortgagor so that the clients no longer 
had a proprietary interest in the shares.  

Under the facility agreement between Lift Capital and its clients, the client mortgaged the shares in favour 
of Lift Capital. Thus the client owned the shares, subject to the equitable interest of Lift Capital as 
mortgagee and subject also to the ability of Lift Capital to deal with the shares as provided for in the 
facility agreement. Lift Capital argued that a further agreement described as the Client AMSLA came into 
force, under a power of attorney granted to Lift Capital by the clients under the facility agreement. 
However Barrett J held that this agreement did not come into effect because appropriate steps were not 
taken under the power of attorney to bind the clients.189  

Barrett J also held that a provision of the facility agreement which denied the operation of the mortgage 
where the shares were transferred had an unconscionable operation. His Honour observed that ‘Lift 
Capital made no attempt to explain to potential clients through the product disclosure statements that a 
client’s mortgaged shares might, at the will of Lift Capital and without notice to the client (either before 
or after the event), be subjected to a securities lending arrangement so that the client’s interest in those 
shares was taken away’. Further, ‘[n]either product disclosure statement referred to the risks inherent in 
securities lending arrangements’, which risks were summarised in Beconwood.190 

Primebroker Securities Ltd v Fortis Clearing Sydney Pty Ltd concerned the insolvency of the investor 
client in a securities lending arrangement.191 Fortis provided various financial services to its clients, 
including securities lending services, and entered into an AMSLA with Primebroker, pursuant to which 
Fortis advanced funds to Primebroker. On 4 July 2008 Primebroker was indebted to Fortis in the amount 
of approximately $20 million and Fortis held borrowed securities with a market value exceeding the loan 
amount. ANZ appointed receivers and managers of Primebroker, which constituted an event of default 
under the AMSLA. It was later placed into liquidation. When notified of the appointment, Fortis, in the 
face of protest by Primebroker, immediately began to sell the borrowed securities over a 10 day period, at 
prices substantially below market price. Primebroker sued Fortis for the difference between the market 
price and the sale price. The Victorian Supreme Court held that the netting and set-off provisions of the 
AMSLA, namely clause 8, were applicable.192 Accordingly, the balance due to Primebroker was to be 
calculated by reference to the market value of the securities, not the amount realised by Fortis from the 
sale of the securities.193 As a result, Fortis had to account to Primebroker for the difference.  

                                                      
188 Lift Capital Partners Pty Ltd v Merrill Lynch International (2009) 73 NSWLR 404.  
189 Lift Capital Partners Pty Ltd v Merrill Lynch International (2009) 73 NSWLR 404, 412-20.  
190 Lift Capital Partners Pty Ltd v Merrill Lynch International (2009) 73 NSWLR 404, 432 [145]-[146], referring to 
Beconwood Securities Pty Ltd v Australia and New Zealand Banking Group Ltd (2008) 246 ALR 361 at [8].  
191 Primebroker Securities Ltd (recs and mgrs apptd) (in liq) v Fortis Clearing Sydney Pty Ltd (2009) 28 VR 479. 
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[66].  
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D. Regulatory Response during the Financial Crisis 
As with regulators in other countries, ASIC took various steps to deal with turbulence and instability 
during the global financial crisis.194 On 19 September 2008 ASIC, together with the Australian Securities 
Exchange (ASX), introduced measures targeted at short selling. The ASX announced that from the 
opening of trading on 22 September 2008, all securities would be removed from its list of securities 
approved for naked short selling under s 1020B(4)(e),195  abolishing naked short sales in relation to ASX 
listed products.196 ASIC also issued Regulatory Guide 196 and Class Order 08/751, which confirmed that 
a legally binding right to have securities delivered under a securities lending arrangement entered into by 
the seller would constitute a ‘presently exercisable and unconditional right to vest’ within the meaning of 
s 1020B.197 The order also imposed reporting requirements on brokers and disclosure requirements on 
clients.198 In the accompanying explanatory statement ASIC noted the prevalent view in the market that a 
seller who had entered into a securities lending arrangement had a presently exercisable and unconditional 
right to vest the securities and so could sell securities short without complying with the reporting and 
other requirements applicable to short sales.199 

On 21 September 2008 ASIC, relying on its power under s 1020F(1)(c) of the Corporations Act, banned 
all covered short selling of securities on Australian financial markets, including short selling relying on a 
securities lending arrangement.200 The explanatory statement noted that the prohibitions on short selling 
implemented in the United States, United Kingdom and other jurisdictions increased the risks for the 
Australian market.201 This was extended to managed investment products on the following day.202 ASIC 
later exempted from the prohibition on covered short selling hedging by market makers, dual listed 
arbitrage transactions and index arbitrage transactions, hedging in relation to underwriting reinvestment 
plans and interest purchase plans, and conversions products.203 Further exemptions were made for 
exchange traded options,204 and bonds.205  

On 13 November 2008 ASIC removed the ban on covered short selling for non-financial securities,206 
while retaining the ban in relation to financial securities.207 The Corporations Amendment (Short Selling) 
Act 2008 (Cth), which has been described above, received assent on 11 December 2008, with various 
provisions of the Act coming into force on 11 December 2008, 11 January 2009 and the remainder no 
later than 11 December 2009. On 25 May 2009 ASIC removed the ban on covered short selling for 
financial securities.208 ASIC’s view was that: 
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The [Corporations] Act recognises that short selling has a legitimate role in the market. The ban on covered 
short selling was a temporary measure aimed at limiting the potential for the Australian markets to become 
disorderly due to short selling during a time of turmoil in the global financial markets. ASIC has now 
decided that it is not warranted for the ban to continue.209 

Subsequently, ASIC issued class orders, exempting various entities and transactions from complying with 
certain provisions of Part 7.9, including exempting market makers for hedging risks using financial 
products on the S&P/ASX 200 index as part of its market making activities,210 deferred purchase 
agreements,211 short positions below a threshold of $100,000,212 and made various other amendments to 
the short selling regime.213 

In September 2012 ASIC released a review of the short selling measures.214 It identified the objectives of 
the measures relating to short selling as being to: 
(a) maintain the orderly functioning of the Australian financial market by implementing measures and  

appropriate exemptions to regulate short selling; 

(b) enhance confidence and integrity in the Australian financial market by providing greater transparency of 
short selling for investors and market participants; and 

(c) avoid the extreme share price movements that might have occurred in the Australian market if Australia 
had maintained policies on short selling that were more permissive than its international peers at that 
time.215 

ASIC noted that a study published in 2010216 revealed that the ban on short selling significantly reduced 
trading in Australian financial stocks.217 ASIC found that it was difficult to determine the impact of the 
short selling ban on stock prices in isolation, because other measures played crucial roles in supporting 
investor confidence.218 The review also noted that participants in the securities lending industry suffered 
as a result of the measures,219 and noted the costs incurred by industry in complying with the measures.220 

E. Inquiry into Financial Products and Services in Australia  

In 2009 the Commonwealth Parliamentary Joint Committee on Corporations and Financial Services 
conducted an inquiry into Financial Products and Services in Australia, in response to the collapse of 
financial services providers, especially Opes Prime and Storm Financial.221 The Report noted the 
distinction between traditional margin lending and Opes Prime’s business model, whereby legal and 
beneficial title was transferred to Opes Prime; and that this was not understood by Opes Prime’s 
investors.222 It considered the conduct of ANZ and ASIC.223  
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210 ASIC, Class Order 09/774 (18 September 2009). See also ASIC, Class Order 10/288 (21 April 2010). 
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The Committee considered that the product offered by Opes Prime was inappropriate for unsophisticated 
retail investors, but stopped short of recommending that the provision of such products to retail investors 
should be banned.224 Instead, it considered that a range of factors should ensure that such products will 
not be made available to an inappropriate customer base in the future, namely: 

• increased investor awareness and scepticism following recent collapses 

• increased caution from banks with regard to engaging in the securities lending business; 

• the passage of the Corporations Legislation Amendment (Financial Services Modernisation) Bill 2009; and 

• increased obligations on financial advisers with regard to the standard of advice they give to their clients.225 

Further, the Committee believed that inadequate disclosure to investors contributed to their lack of 
understanding of the risks involved with using securities lending for what was in substance margin 
lending. The Committee recommended improved disclosure to address this problem.226 This 
recommendation has been criticised as being unlikely to afford adequate protection to investors.227 

In a study of 16,491 stocks in 30 countries, during the period January 2008 to June 2009, Beber and 
Pagano found that the bans or constraints on short selling imposed by regulators around the globe in 
response to the financial crisis were detrimental for market liquidity, especially for stocks with small 
capitalisation and no listed options, slowed price discovery, especially in bear markets, and failed to 
support prices.228 The prohibitions on short sales imposed by regulators during the crisis have been 
criticised by commentators.229  

 

V. REGULATION OF SHORT SELLING AND SECURITIES LENDING BY IOSCO, IN EUROPE, THE 
UNITED KINGDOM AND THE UNITED STATES 

This section outlines key aspects of the regulation of securities lending by the International Organization 
of Securities Commissions (IOSCO), in Europe, the United States and the United Kingdom. This section 
also briefly outlines the approach taken to short selling and securities lending during the financial crisis.  

A. International Organization of Securities Commissions Recommendations   
After the market turbulence of 2007-8, the Technical Committee of IOSCO established a Task Force on 
Short Selling (of which ASIC was a member) to suggest principles for a consistent international approach 
to short selling. In June 2009 the Committee released a report on the regulation of short selling, noting 
that while short selling served legitimate functions, certain types of short selling may contribute to 
disorderly markets. It recommended four ‘high level’ principles for the effective regulation of short 
selling.  
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First, ‘short selling should be subject to appropriate controls to reduce or minimise the potential risks that 
could affect the orderly and efficient functioning and stability of markets’, including measures such as 
requiring short sellers to pre-borrow shares before selling them short (‘locate’ requirements) and 
regulation for strict settlement of failed trades to discourage abusive short selling behaviour.230 Secondly, 
‘short selling should be subject to a reporting regime that provides timely information to the market or to 
market authorities’, based on the view that disclosure of short positions can assist effective securities 
regulation and promote orderly markets.231 Thirdly, ‘short selling should be subject to an effective 
compliance and enforcement system’ in order to instil discipline and minimise settlement failure.232 
Finally, ‘short selling regulations should allow appropriate exceptions for certain types of transactions for 
efficient market functioning and development’ so as not to stifle legitimate short selling activities such as 
hedging, market making and arbitrage activities.233 

The Committee considered that it was not its role to determine whether short selling should be permitted 
in a particular jurisdiction; this was a matter for the regulators in each jurisdiction to determine. Further, 
the Committee emphasised that these principles were high level principles only and that regulators should 
have a significant degree of flexibility and freedom to design the detail of short selling regulation, for 
example as to the trigger level of reporting and the frequency of reporting.234 

B. Securities Lending in Europe 

1. Transparency Directive on Disclosure 

On 15 December 2004 the European Union (EU) adopted a directive, known as the Transparency 
Directive, intended to harmonise the disclosure obligations of entities listed on a stock exchange within 
the European Union.235 Article 9, paragraph 1, of the Transparency Directive requires member states to 
ensure that shareholders whose holding of voting rights in a listed entity reaches, exceeds or falls below a 
specified threshold notify the issuer of that fact.236 Article 10 provides that the notification requirement in 
paragraph 1 of Article 9 also applies where a person is entitled to acquire, dispose of, or exercise ‘voting 
rights held by a third party under an agreement concluded with that person or entity providing for the 
temporary transfer for consideration of the voting rights in question’.  

According to a review of the operation of the Transparency Directive commissioned in 2009 by the 
European Commission (the Transparency Directive Assessment Report), Article 9 read with Article 10 of 
the Transparency Directive requires notification of a stock lending transaction by both the borrower and 
lender.237 However, this interpretation has not been adopted uniformly by EU member states.238 The 
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underlying rationale for the Transparency Directive requirement, according to the Transparency Directive 
Assessment Report, is that disclosure by both borrower and lender was the only way to provide a 
complete picture of the transaction to the market.239 These requirements have been supplemented by the 
Regulation on Short Selling and Certain Aspects of Credit Default Swaps, which is discussed in the next 
section.   

2. EU Regulation on Short Selling 

In March 2012 the European Union adopted a Regulation on Short Selling and Certain Aspects of Credit 
Default Swaps.240 This Regulation, which came into force on 1 November 2012, has direct applicability in 
member states. The regulation aimed to lay down a common regulatory framework for short selling and 
credit default swaps, increase the transparency of short positions held by investors in EU securities and 
reduce settlement risks and other risks associated with naked short selling.241 The Regulation requires that 
where a person has a net short position that reaches or falls below 0.2% of the issued share capital of a 
company and each 0.1% after that to make disclosure to the relevant competent authority.242 Public 
disclosure is required for short positions of 0.5% of the issued share capital of a company and each 0.1% 
after that.243  

Article 12 also requires that, prior to effecting a short sale, a person must have fulfilled one of the 
following conditions: 

(a)  the person has borrowed the share; 

(b)  the person has entered into an agreement to borrow the share or has a legally enforceable claim to 
have a corresponding number of securities of the same class transferred so that settlement can be 
effected; 

(c)  the person has entered into an arrangement with a third party who has confirmed that the share has 
been located and there is a reasonable expectation that settlement can be effected when it is due.244 

This requirement is similar to the US ‘locate’ requirement and the Australian requirement to have ‘a 
presently exercisable and unconditional right to vest the products in the buyer’. 

The Regulation also confers power on Member States to take a range of measures in exceptional 
circumstances to reduce threats to market stability arising from short selling (and credit default swaps), 
for example by imposing further disclosure requirements or restricting or prohibiting short selling where 
the price of a financial instrument has fallen significantly during a trading day.245 

C. Securities Lending in the United Kingdom 
The UK financial regulator, the Financial Services Authority (FSA),246 considered short selling to be a 
legitimate investment activity.247 Nevertheless it considered that disclosure would serve a useful purpose 
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in informing the market.248 In June 2008 it introduced a requirement to disclose short positions of 0.25% 
of the issued shares in stocks admitted to trading on prescribed markets which are undertaking rights 
issues.249 During the financial crisis, the FSA took temporary action to respond to market instability. On 
18 September 2008 the FSA announced that it would amend the Code of Market Conduct to prohibit the 
active creation or increase of net short positions in publicly quoted financial companies. Further, the FSA 
required daily disclosure of all net short positions greater than 0.25% of the ordinary share capital of the 
relevant companies held at close of trading on the previous working day.250 The ban on short selling was 
not re-enacted after its expiry, but the FSA continued to require disclosure of short positions.251 
Subsequently, the EU Regulation on Short Selling and Certain Aspects of Credit Default Swaps came into 
effect, with direct applicability in the UK.252 As a result, the FSA repealed the short selling regime 
contained in the Financial Stability and Market Confidence Sourcebook.  

In 2009 the Panel on Takeovers and Mergers Code Committee undertook a review of the Rules of the 
Takeover Code to consider the adequacy of the disclosure regime, and consider whether any amendments 
were required to ‘increase transparency in relation to the positions of, and dealings by, persons involved 
in takeover offers’.253 The Panel considered that the treatment of securities borrowing and lending under 
the Code may be out of step with market reality as it relied on the assumption that lent securities will be 
recalled by, and redelivered to, the lender prior to the time of an offer-related vote or acceptance decision, 
which may not always be correct. Further, the Committee noted that it is not considered legitimate for a 
person to borrow securities with the aim of voting them. However, it did not propose amendments to the 
Code.254 

Finally, it should be noted that any person who conducts a securities borrowing or lending business would 
generally be carrying on a regulated activity within the meaning of the Financial Services and Markets 
Act 2000 (Regulated Activities) Order 2001, and so would have to be authorised under that Act.255 
Securities borrowers and lenders would also be subject to generally applicable market conduct rules and 
practices.256 

D. Securities Lending in the US 

1. Regulation of short selling 

Section 10(a) of the Exchange Act 1934 gives the US Securities and Exchange Commission (SEC) power 
to regulate short selling on national securities exchanges.257 It has used this power to regulate short sales, 
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with implications for securities lending.258 In July 2004 the SEC implemented a range of measures 
regulating short sales, namely several rules collectively known as ‘Regulation SHO’.259 The SEC was 
concerned to prevent or restrict abusive “naked” short selling, which they defined as ‘selling short without 
having borrowed the securities to make delivery’.260 Regulation SHO consists of the following rules.261 
First, rule 200, which defines “short sale” as the ‘sale of a security which the seller does not own or any 
sale which is consummated by the delivery of a security borrowed by, or for the account of, the seller’.262 
Rule 200 also contains a “marking” requirement, requiring brokers and dealers to mark all orders to sell 
as “long”, “short” or “short exempt”.263  

Rule 202T was a temporary provision established as a pilot program enabling the SEC to suspend the 
short sale price test in order to assess its appropriateness. Former rule 10a–1, known as the “uptick rule” 
or “tick test” provided that, subject to certain exceptions, a listed security could only be sold short at a 
price above the price at which the immediately preceding sale was effected (“plus tick”), or at the last sale 
price if it was higher than the last different price (“zero plus tick”).264 Following this pilot, the uptick rule 
was abolished in 2007, later to be replaced in 2010 by rule 201 which inserted a “short sale related circuit 
breaker”. If triggered, this circuit breaker imposes a restriction on the prices at which securities may be 
sold short, which aims to restrict the scale of intra-day price declines for securities.265 The rule prevents a 
trading centre from effecting a short sale of a covered security where the security’s price decreases by 
10% or more from the price as at close of trading on the previous day.266  

Rule 203 prohibits brokers and dealers from lending securities that have been sold “long”267 and also 
prohibits naked short sales by imposing a ‘locate’ requirement.268 Prior to accepting or effecting a short 
sale in an equity security, brokers and dealers must have borrowed the security or have reasonable 
grounds to believe that the security can be borrowed to ensure delivery on the due date. Securities on 
“Easy to Borrow” lists would satisfy the reasonable grounds requirement. The securities must be located 
and documented prior to the transaction taking place.269 Exceptions to this rule were later removed.270 

Regulation SHO has subsequently been amended on several occasions.271 The desire to restrict abusive 
naked short selling is a persistent theme of these amendments.272 
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The SEC took a range of actions during the financial crisis in an attempt to stabilise markets.273 In July 
2008 the SEC banned naked short selling of 19 listed financial stocks by providing that no person may 
effect a short sale in these securities without having made arrangements to borrow or otherwise have the 
securities available in its inventory.274 The SEC expressed concern with the ‘substantial threat of sudden 
and excessive fluctuations of securities prices generally’ and took this action in order to protect investors 
and to maintain fair and orderly securities markets.275 

On 18 September 2008 the SEC, concerned about the destabilising effect of short selling, banned short 
selling of the stocks of 799 named financial sector companies, with exceptions for market makers (the 
banning order).276 On the same day the SEC, expressing concern regarding ‘sudden and unexplained 
declines in the prices of securities’, imposed additional disclosure requirements, requiring certain 
institutional investors277 to make weekly disclosure of all securities sold short.278 Three days later the 
SEC empowered securities exchanges to select and publish lists of the financial institutions to whom the 
banning order would apply. Where any financial institution was so named, short selling of that 
institution’s shares was prohibited.279 A temporary amendment to Regulation SHO was introduced on 14 
October 2008, strengthening delivery requirements for equity securities, requiring market participants to 
close out failures to deliver within one trading day of settlement day by purchasing or borrowing 
securities.280 

2. Disclosure of short sales 

The US system of disclosure is ‘bewilderingly complex’.281 Reforms have been proposed to simplify the 
system, including as it applies to securities lending and borrowing.282 In summary, any person who 
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acquires beneficial ownership of 5% or more of a public company’s shares must file a Schedule 13D with 
the SEC, which includes shares acquired through borrowing of securities;283 Form 13F, which requires 
institutional money managers to disclose their holdings at the end of each quarter, does not apply to 
securities borrowing or lending;284 the insider and 10% shareholder disclosure requirement (s 16) does not 
require disclosure of borrowed securities;285 and mutual funds, which are required to report quarterly to 
the SEC on their portfolio holdings, are not required to report securities lending or borrowing.286 

 

VI. CONCLUSION  

This paper has examined the legal structure and regulation of securities loans in Australia, Europe, the 
United Kingdom and United States, including an examination of Australian and international industry 
standard form contracts.  

In Australia (which is the principal focus of this paper), naked short selling is not permitted under s 
1020B, which requires sellers of securities and other financial products to have ‘a presently exercisable 
and unconditional right to vest’ the securities.287 Covered short selling, where sellers have the right to vest 
the relevant products, is permitted. Holding legal title to securities would satisfy the condition set out in s 
1020B, as would a binding commitment to have securities transferred pursuant to an AMSLA. For 
covered short sales, reporting of both the number of s 1020B products sold and overall short positions 
held is required.  

Borrowers under securities lending transactions are required to make disclosure of substantial holdings 
under the substantial holdings disclosure regime of the Corporations Act because a loan of securities 
involves the transfer of legal title to those securities, including all voting and other rights attached to those 
securities and thus confers a “relevant interest” in those securities on the borrower. In addition, ASIC has 
issued a Class Order which provides that the lender under a securities lending arrangement is taken to 
have a relevant interest in the securities, so that the lender will also be required to make disclosure.  

Securities lending typically takes place using an AMSLA. The AMSLA stipulates that a loan of securities 
transfers ‘all right, title and interest in and to’ those securities, free from any encumbrances or other 
interests. The AMSLA requires the borrower to “manufacture” to the lender the economic benefits of 
ownership, such as dividends and the benefits of any corporate action. The borrower must use its best 
endeavours to ensure that any voting rights attached to borrowed securities are exercised in accordance 
with the lender’s instructions. The borrower must provide collateral to the lender, and ensure that the 
value of the collateral remains at the agreed level. The borrower is required to redeliver equivalent 
securities at the termination of the loan. The lender may call for the redelivery of the borrowed securities 
at any time by giving notice. If an event of default occurs, the parties’ delivery and payment obligations 
are accelerated and set-off against each other.  

The intended operation of the AMSLA was upheld by Finkelstein J in the Beconwood case, which held 
that the agreement transferred title to borrowed securities rather than being characterised as a mortgage of 
the shares in favour of the borrower. The GMSLA is broadly equivalent to the AMSLA, with a key point 
of difference being that the GMSLA provides that the borrower (whether of borrowed securities or 
collateral) has no obligation to exercise voting rights in accordance with the instructions of the lender, 
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unless the parties have agreed otherwise. Finkelstein J’s characterisation of the AMSLA has been upheld 
in subsequent decisions and the risk that the AMSLA (and equivalent agreements) will be treated as 
creating a security interest under the PPSA appears to be minimal. 
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