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EXECUTIVE SUMMARY 

This working paper presents the preliminary findings of a detailed empirical study of 
court proceedings brought by the Australian Securities and Investments Commission 
(ASIC) and the Commonwealth Director of Public Prosecutions (CDPP) for breach of 
directors’ duties provisions of the Corporations Act 2001 (Cth) in the ten year period 
from 2005 to 2014.   

This study is the most in-depth empirical analysis of public enforcement of directors’ 
duties to date, examining the type, frequency and magnitude of sanctions imposed in 
civil and criminal proceedings, as well as the success rates, duration and reporting of 
such proceedings.  Its findings provide the foundation for evidence-based legal analysis 
and policy development in relation to this fundamental area of corporate regulation. 

Effective enforcement of directors’ duties is central to the wellbeing of Australia’s 
society, economy and environment.  Given the rapidly growing number of companies in 
Australia, with 2,292,624 companies registered as at November 2015, it is critical to 
ensure that companies are managed lawfully and responsibly.   As Justice Middleton 
commented in ASIC v Healey (2011) 196 FCR 291, “The role of a director is significant as 
their actions may have a profound effect on the community, and not just shareholders, 
employees and creditors.” 

Court action by ASIC and the CDPP plays a significant role in the enforcement of 
directors’ duties, being responsible for approximately half of all public and private 
proceedings involving breach of directors’ duties.  Australia’s public enforcement regime 
has attracted attention from overseas jurisdictions in relation to establishing, expanding 
or refining public regimes of their own.  Yet the effectiveness of penalties for corporate 
wrongdoing has also been called into question in recent times, with the Financial System 
Inquiry concluding that the “maximum civil and criminal penalties for contravening ASIC 
legislation should be substantially increased to act as a credible deterrent for large 
firms.”  The Senate Standing Committee on Economics is currently conducting an inquiry 
into the “inconsistencies and inadequacies of current criminal, civil and administrative 
penalties for corporate and financial misconduct or white-collar crime.”   

This working paper contributes towards an empirically informed discourse on the 
adequacy of penalties for corporate wrongdoing.  The following are some of the key 
trends identified in the paper. 
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 Most previous commentary on enforcement of directors’ duties has focussed on 
the civil penalty regime, yet this paper shows that criminal enforcement of 
directors’ duties by the CDPP was significantly more prevalent than civil 
enforcement by ASIC.  Comparing directors’ duties that attract both civil and 
criminal liability, criminal enforcement by the CDPP was responsible for about 81% 
of all matters in which liability was established and about 61% of all defendants 
found liable.     
 

 Much of the debate surrounding penalties for corporate wrongdoing has centred 
on the maximum pecuniary penalty of $200,000 in the Corporations Act 2001 (Cth).  
However, this paper reveals that incapacitative sanctions, such as custodial 
sentences and civil management disqualification orders, were much more 
frequently imposed than pecuniary penalties.  Prison sentences and disqualification 
orders each accounted for about 33.50% of the total number of sanctions imposed 
(67% collectively), while about 18% of the sanctions were civil pecuniary penalties 
and only about 2% were criminal fines. 
 

 While the statutory maximum civil pecuniary penalty is $200,000, this paper 
reveals that the penalties imposed by courts are typically much lower than the 
maximum.  The median civil pecuniary penalty imposed on defendants who had 
engaged in a single contravention of a directors’ duties provision was $25,000, 
which is only 12.50% of the statutory maximum.  The median penalty imposed on 
all defendants, including defendants who had engaged in multiple contraventions, 
was $50,000. 
 

 The average civil management disqualification order was about 5.2 years.  The 
average maximum prison sentence was about 2.25 years, while the average 
minimum (i.e. minimum amount of time that must be served) was about 1.4 years.  
However, a significant proportion of prison sentences, about 46%, involved 
immediate release subject to a good behaviour bond. 
 

 Both ASIC and the CDPP enjoyed high litigation success rates.  Despite the higher 
standard of proof applicable to criminal proceedings for breach of directors’ duties, 
the CDPP’s success rates were not significantly lower than ASIC’s.  The CDPP and 
ASIC established liability in about 88% and 89% of matters respectively.  In terms of 
individual defendants, the CDPP and ASIC established liability in relation to about 
84% and 92% of defendants respectively. 
 

 Contrary to a commonly held view that civil enforcement is more efficient than 
criminal enforcement, the duration of both the civil and criminal enforcement 
processes was lengthy.  From the first detected contravention to the final 
judgment, the average duration of civil matters was about 6.9 years, while the 
average duration of criminal matters was about 7.9 years.   
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I  INTRODUCTION 

This working paper advances the understanding of how directors’ duties are enforced in 

practice by way of a detailed empirical study of civil and criminal proceedings brought by 

the Australian Securities and Investments Commission (ASIC) and the Commonwealth 

Director of Public Prosecutions (CDPP).  It analyses the sanctions imposed in such 

proceedings by reference to a number of criteria, including: jurisdiction (civil or criminal); 

quantity (number of matters and defendants); type (specific kind of sanction); and 

magnitude (amount or duration of sanction).  In addition, this paper addresses broader 

issues relating to the enforcement process, including the liability rates (i.e. win/loss rates), 

duration of the enforcement process and ASIC media release coverage of civil and criminal 

enforcement of directors’ duties.   

This paper breaks new ground by analysing public enforcement of directors’ duties (i.e. 

enforcement by statutory agencies rather than private parties2) in greater detail than 

previous empirical studies.  It also presents previously unpublished data on criminal 

directors’ duties matters obtained from the CDPP via an application under the Freedom of 

Information Act 1982 (Cth).  Previous empirical studies on public enforcement of directors’ 

duties have not tended to cover the full range of enforcement methods or analyse in detail 

the sanctions imposed.  Most empirical studies have focussed on civil enforcement by ASIC.3  

Studies that have investigated criminal enforcement outcomes have done so mainly by 

reference to the jurisdiction and number of matters.4  This paper adds significant depth to 

previous studies by examining additional criteria such as the number of defendants and the 

specific type and magnitude of sanctions.  These additional criteria contribute to a more 

complex understanding of how directors’ duties are enforced by ASIC and the CDPP.   

The analysis in this working paper is based on an empirical database of sanctions imposed in 

civil and criminal proceedings brought by ASIC and the CDPP for contraventions of directors’ 

                                                           
2
  See page 6 of this working paper for further discussion regarding the distinction between public and 

private enforcement of directors’ duties. 
3
  See eg J. Varzaly, ‘The Enforcement of Directors’ Duties in Australia: An Empirical Analysis (2015) 16 

European Business Organization Law Review 281, 307; A. Keay and M. Welsh, ‘Enforcing Breaches of 
Directors’ Duties by a Public Body and Antipodean Experiences (2015) 15 Journal of Corporate Law Studies 
255; M. Welsh, ‘Realising the Public Potential of Corporate Law: Twenty Years of Civil Penalty Enforcement 
in Australia (2014) 42 Federal Law Review 217; V. Comino, ‘James Hardie and the Problems of the 
Australian Civil Penalties Regime’ (2014) 37 UNSW Law Journal 196; R. Jones and M. Welsh, ‘Toward a 
Public Enforcement Model for Directors’ Duty of Oversight’ (2012) 45 Vanderbilt Journal of Transnational 
Law 343; J. Varzaly, ‘Protecting the Authority of Directors: An Empirical Analysis of the Statutory Business 
Judgment Rule’ (2012) 12 Journal of Corporate Law Studies 429; V. Comino, ‘The Enforcement Record of 
ASIC since the Introduction of the Civil Penalty Regime’ (2007) 20 Australian Journal of Corporate Law 183; 
M. Welsh, ‘Eleven Years On – An Examination of ASIC’s Use of an Expanding Civil Penalty Regime’ (2004) 17 
Australian Journal of Corporate Law 175. 

4
  See eg M. Welsh, ‘Civil Penalties and Responsive Regulation: The Gap Between Theory and Practice’ (2009) 

33 Melbourne University Law Review 908; M. Welsh, ‘The Regulatory Dilemma: The Choice Between 
Overlapping Criminal Sanctions and Civil Penalties for Contraventions of the Directors’ Duty Provisions’ 
(2009) 27 Company & Securities Law Journal 370; V. Comino, ‘The Challenge of Corporate Law Enforcement 
in Australia’ (2009) 23 Australian Journal of Corporate Law 233.  
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duties provisions of the Corporations Act 2001 (Cth) and its predecessor, the Corporations 

Act 1989 (Cth), from 1 January 2005 to 31 December 2014.  The database contains final 

court judgments during the ten year study period in which a determination was made as to 

whether or not there was a contravention of the following provisions: ss 180, 181, 182, 183, 

184, 191, 195, 208 and 588G of the Corporations Act 2001 (Cth) and their predecessors, ss 

232(4), 232(2), 232(6), 232(5), 231, 232A, 243H and 588G of the Corporations Act 1989 

(Cth).  The study sample covers the full range of provisions that are considered to constitute 

‘directors’ duties’.  The content of these duties is set out in Table 1 in Part III of this paper.   

This working paper focusses on civil and criminal enforcement and presents the preliminary 

findings of a broader research project on public enforcement of directors’ duties.  This paper 

will be followed by a final paper on public enforcement of directors’ duties which will be 

published in 2016.  The final paper will present some additional data on administrative and 

negotiated enforcement of directors’ duties and consider the extent to which the original 

aspirations of the civil penalty regime, as discussed in extrinsic material surrounding the 

introduction of the regime, have been put into practice.  Among other issues, the paper will 

address to what extent the system of responsive regulation and ‘pyramid of enforcement’5 

envisaged by those who advocated for the civil penalty regime have been implemented.  

This detailed analysis of the civil penalty regime as it applies to directors’ duties will be of 

interest not only to those who work in corporate regulation but also to the broader 

regulatory community, as civil penalties are an increasingly common feature of Australian 

legislation in corporations law and many other areas of law.6 

The structure of this working paper is as follows: Part II discusses the importance of 

empirical research on public enforcement of directors’ duties; Part III outlines the content of 

directors’ duties and describes the civil and criminal sanctions applying to contraventions of 

the duties; Part IV explains the coverage of the empirical database and the methods used to 

identify and collect data on enforcement of directors’ duties; Part V presents a series of 

tables containing the data and discusses the preliminary findings of the research; and Part VI 

summarises the key findings of this paper and outlines in more detail the forthcoming final 

paper on public enforcement of directors’ duties. 

 

                                                           
5
  See I. Ayres and J. Braithwaite, Responsive Regulation, Transcending the Deregulation Debate (Oxford 

University Press, 1992); G. Gilligan, H. Bird and I. Ramsay, ‘Civil Penalties and the Enforcement of Directors’ 
Duties’ (1999) 22 UNSW Law Journal 417; Senate Standing Committee on Legal and Constitutional Affairs, 
Parliament of Australia, Company Directors’ Duties: Report on the Social and Fiduciary Duties and 
Obligations of Company Directors (1989). 

6
  See R. P. Austin and I. M. Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law (Online edition, 

LexisNexis Butterworths, 2015), [3.400]; R. Head, ‘Company Secretary: The Rise and Rise of Civil Penalties in 
Australia’ (2008) 60 Keeping Good Companies 518; A. Rees, ‘Civil Penalties: Emphasising the Adjective or 
the Noun’ (2006) 34 Australian Business Law Review 139, p. 140 n. 4; Australian Law Reform Commission, 
Principled Regulation: Federal Civil and Administrative Penalties in Australia (ALRC Report 95), March 2003, 
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC95.pdf. 

http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC95.pdf
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II  IMPORTANCE OF EMPIRICAL RESEARCH ON PUBLIC ENFORCEMENT OF DIRECTORS’ DUTIES 

The empirical research presented in this working paper and the forthcoming final paper on 

public enforcement of directors’ duties is important for a number of reasons.   

First, directors’ duties regulate the conduct of individuals who have the most significant 

influence on the actions of corporations, which are numerous and, in some cases, command 

substantial social and economic power.  As at November 2015, there were 2,292,624 

companies registered in Australia.7  According to a March 2012 report by Deloitte Access 

Economics commissioned by the Australian Institute of Company Directors, the private 

sector’s share of Australia’s gross value added was estimated at 85%.8  The significant 

contribution that companies make to the Australian economy demonstrates the critical 

importance of ensuring that they are managed responsibly.   

An influential report in shaping some aspects of the modern directors’ duties regime was 

the Senate Standing Committee on Legal and Constitutional Affairs’ report Company 

Directors’ Duties: Report on the Social and Fiduciary Duties and Obligations of Company 

Directors (Cooney Report).9  Upon tabling of the report in Parliament, Senator Cooney 

emphasised the important role that directors’ duties play in Australian society: 

The modern corporate sector has a profound effect on our life. It is crucial to the 
creation of the nation's wealth. Society looks to it to produce that wealth ethically and in 
accordance with community values. Directors are the mind and soul of the corporate 
sector. They are crucial to how its great power is exercised. They can weaken and even 
suppress markets. They can disturb and destroy an environment. Their actions can have 
a profound effect on the lives of the shareholders, employees, creditors and the public 
generally. A legal framework has developed regulating companies' incorporation and 
providing a mechanism for their winding-up, laying down standards of conduct for their 
officers, protecting shareholders and regulating how they may merge and be taken 
over.10  

The important role of directors has also been recognised by the judiciary.  For example, 

Justice Middleton commented in ASIC v Healey (2011) 196 FCR 291: 

A director is an essential component of corporate governance. Each director is placed at 
the apex of the structure of direction and management of a company. The higher the 
office that is held by a person, the greater the responsibility that falls upon him or her. 

                                                           
7
  Australian Securities and Investments Commission, 2015 Company Registration Statistics, November 2015, 

http://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-statistics/2015-
company-registration-statistics/  

8
  Deloitte Access Economics, The Economic Contribution of the Private Sector, 16 March 2012, pp. 3-4, 

http://www.companydirectors.com.au/~/media/resources/director-resource-centre/research/dae-aicd-
report_16032012_final.ashx?la=en  

9
  Senate Standing Committee on Legal and Constitutional Affairs, Parliament of Australia, Company 

Directors’ Duties: Report on the Social and Fiduciary Duties and Obligations of Company Directors (1989). 
10

  Commonwealth, Parliamentary Debates, Senate, 22 November 1989, 3070 (Bernard Cooney). 

http://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-statistics/2015-company-registration-statistics/
http://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-statistics/2015-company-registration-statistics/
http://www.companydirectors.com.au/~/media/resources/director-resource-centre/research/dae-aicd-report_16032012_final.ashx?la=en
http://www.companydirectors.com.au/~/media/resources/director-resource-centre/research/dae-aicd-report_16032012_final.ashx?la=en
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The role of a director is significant as their actions may have a profound effect on the 
community, and not just shareholders, employees and creditors.11 

Second, enforcement of directors’ duties constitutes a significant component of the overall 

enforcement activity of ASIC and the CDPP is also actively engaged in the enforcement of 

directors’ duties.  According to ASIC’s enforcement reports from 1 July 2011 to 30 June 

2015, ‘actions against directors’ constituted over half of ASIC’s ‘enforcement outcomes’ 

within the regulatory area of corporate governance.12  The CDPP does not publish 

enforcement reports; however, proceedings brought by the CDPP account for 72.73% of 

matters and 52.20% of defendants in the study sample, indicating that enforcement of 

directors’ duties is an important area of the CDPP’s operational practices.   

Of course, directors’ duties can also be enforced via private civil proceedings.  An empirical 

study published by Varzaly in 2015 found that there were 112 private directors’ duties 

matters during the period from 2001 to 16 April 2013.13  Combined with the finding 

presented in this paper that there were 99 matters involving public enforcement of 

directors’ duties during the ten year period from 1 January 2005 to 31 December 2014, the 

data suggests that public enforcement accounts for approximately half of all directors’ 

duties matters.  Enforcement of directors’ duties by ASIC and the CDPP therefore plays a key 

role in the broader regulatory framework of corporate governance. 

Third, a number of commentators have suggested that other jurisdictions, including the 

United States,14 the United Kingdom,15 Hong Kong,16 Singapore17 and New Zealand,18 can 

gain insight from Australia’s public enforcement of directors’ duties in relation to 

establishing, expanding or refining public enforcement regimes in those jurisdictions. 

Australia has pioneered some key developments with respect to directors’ duties.  For 

example, it was the first English-speaking jurisdiction to introduce statutory directors’ duties 

in 189619 and the first such jurisdiction to introduce criminal sanctions to enforce statutory 

                                                           
11

  ASIC v Healey (2011) 196 FCR 291, 297 [14].  
12

  See Australian Securities and Investments Commission, ASIC Enforcement Outcomes, July 2011 to June 
2015, http://asic.gov.au/about-asic/asic-investigations-and-enforcement/asic-enforcement-outcomes/  

13
  J. Varzaly, ‘The Enforcement of Directors’ Duties in Australia: An Empirical Analysis (2015) 16 European 

Business Organization Law Review 281, 307. 
14

  See R. Jones and M. Welsh, ‘Toward a Public Enforcement Model for Directors’ Duty of Oversight’ (2012) 45 
Vanderbilt Journal of Transnational Law 343. 

15
  See A. Keay and M. Welsh, ‘Enforcing Breaches of Directors’ Duties by a Public Body and Antipodean 

Experiences (2015) 15 Journal of Corporate Law Studies 255. 
16

  See J. Cassidy, ‘Directors’ Duty of Care in Australia – A Reform Model?’ (2008) 16 Asia Pacific Law Review 
19, 32-39.  

17
  See PW. Lee, ‘Regulating Directors’ Duties with Civil Penalties: Taking a Leaf from Australia’s Book’ (2006) 

35 Common Law World Review 1.  
18

  See S. Watson and R. Hirsch, ‘Empty Heads, Pure Hearts: The Unintended Consequences of the 
Criminalisation of Directors’ Duties’ (2011) 17 New Zealand Business Law Quarterly 302, 321-327. 

19
  See R. T. Langford, I. Ramsay and M. Welsh, ‘The Origins of Company Directors’ Statutory Duty of Care’ 

(2015) 37 Sydney Law Review 489.  

http://asic.gov.au/about-asic/asic-investigations-and-enforcement/asic-enforcement-outcomes/
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directors’ duties in 1958.20  This research will therefore be of interest to other jurisdictions 

that may look to Australia’s public enforcement of directors’ duties in relation to reforming 

their own penalties regimes for contraventions of directors’ duties and corporate 

wrongdoing more broadly.  

Fourth, penalties regimes for corporate wrongdoing have been the subject of recent debate 

not just overseas but also within Australia.  The Financial System Inquiry conducted in 2013 

to 2014 considered the issue of the adequacy of the penalties available to ASIC.  

Recommendation 29 of the Final Report stated that ‘The maximum civil and criminal 

penalties for contravening ASIC legislation should be substantially increased to act as a 

credible deterrent for large firms. ASIC should also be able to seek disgorgement of profits 

earned as a result of contravening conduct.’21  The report also emphasised the need for ASIC 

to be adequately resourced, the stated objective of Recommendation 29 being to ‘[e]nsure 

ASIC has adequate funding and regulatory tools to deliver effectively on its mandate.’22  On 

24 July 2015 the Commonwealth Government announced a capability review of ASIC, which 

forms part of its response to the Financial System Inquiry, ‘…to ensure that ASIC has the 

appropriate governance, capabilities and systems to meet [its] objectives and future 

regulatory challenges.’23  Most recently, the Senate Standing Committee on Economics 

announced an inquiry into penalties for white-collar crime on 25 November 2015, which will 

report by 27 July 2016 and seeks to address the ‘inconsistencies and inadequacies of current 

criminal, civil and administrative penalties for corporate and financial misconduct or white-

collar crime.’24  This study on public enforcement of directors’ duties relates directly to a 

number of the Terms of Reference of the inquiry, including: ‘the use and duration of 

custodial sentences’; ‘the use and duration of banning orders’; and ‘the value of fine and 

other monetary penalties…’25  Such research is therefore highly relevant to current debates 

in relation to the adequacy of sanctions for corporate wrongdoing. 

Fifth, following on from the point above, this research provides an important supplement to 

ASIC’s analysis of penalties in Report 387: penalties for corporate wrongdoing26 (Report 387) 

                                                           
20

  A. Keay and M. Welsh, ‘Enforcing Breaches of Directors’ Duties by a Public Body and Antipodean 
Experiences (2015) 15 Journal of Corporate Law Studies 255, 257. 

21
  Financial System Inquiry, Final Report, November 2014, p.250, http://fsi.gov.au/publications/final-report/  

22
  Ibid. 

23 
 The Hon Josh Frydenberg MP, Assistant Treasurer of the Commonwealth of Australia, Capability Review of 

the Australian Securities and Investments Commission, 24 July 2015, 
http://jaf.ministers.treasury.gov.au/media-release/036-2015/  

24
  Senate Standing Committee on Economics, Parliament of Australia, Penalties for White Collar Crime (2016), 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/White_collar_crime  
25

  Senate Standing Committee on Economics, Parliament of Australia, Penalties for White Collar Crime (2016), 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/White_collar_crime/Ter
ms_of_Reference 

26
  Australian Securities and Investments Commission, Report 387: Penalties for Corporate Wrongdoing, 20 

March 2014, http://download.asic.gov.au/media/1344548/rep387-published-20-March-2014.pdf 

http://fsi.gov.au/publications/final-report/
http://jaf.ministers.treasury.gov.au/media-release/036-2015/
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/White_collar_crime
http://download.asic.gov.au/media/1344548/rep387-published-20-March-2014.pdf
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and its submission to the Financial System Inquiry (ASIC FSI Submission) in 2014.27  ASIC’s 

Report 387 and the ASIC FSI Submission analyse the types and maximum sanctions for 

selected types of wrongdoing within the market integrity and financial services regulatory 

areas across seven jurisdictions: Australia, the United States, the United Kingdom, Hong 

Kong, Canada, Singapore and New Zealand.  However, sanctions for wrongdoing within the 

regulatory area of corporate governance were excluded from Report 387 and the ASIC FSI 

Submission because it is not possible to meaningfully compare Australia’s public 

enforcement of statutory directors’ duties with other jurisdictions, which for the most part 

rely on private enforcement of directors’ duties.28  This study therefore supplements ASIC’s 

analysis by providing a domestic examination of sanctions imposed for contraventions of 

directors’ duties, which is ASIC’s largest area of enforcement activity within corporate 

governance.29 

Finally, civil penalty provisions are an increasingly common feature of Australian legislation 

in corporations law and many other areas of law.30  In corporations law, civil penalties were 

initially limited to directors’ duties, including ss 180-184, 209 and 588G and their 

predecessors in the Corporations Act 1989 (Cth), but there are now 44 other civil penalty 

provisions in the Corporations Act 2001 (Cth).31  Rees notes that there were 72 statutes 

containing civil or administrative penalty provisions examined by the Australian Law Reform 

Commission in the course of its inquiry culminating in Report 95, Principled Regulation: 

Federal Civil and Administrative Penalties in Australia, published in 2002.32  Given the 

increasing prevalence of civil penalty regimes, research on civil enforcement of directors’ 

duties relative to other enforcement methods is important not only to the development of 

corporate law enforcement but also regulatory enforcement more broadly. 

                                                           
27

  Australian Securities and Investments Commission, Financial System Inquiry Interim Report: Submission by 
the Australian Securities and Investments Commission, August 2014, 
http://fsi.gov.au/files/2014/08/ASIC.pdf

 

28
  See Australian Securities and Investments Commission, Report 387: Penalties for Corporate Wrongdoing, 

20 March 2014, pp 4-5, http://download.asic.gov.au/media/1344548/rep387-published-20-March-
2014.pdf 

29
  See Australian Securities and Investments Commission, ASIC Enforcement Outcomes, July 2011 to June 

2015, http://asic.gov.au/about-asic/asic-investigations-and-enforcement/asic-enforcement-outcomes/ 
30

  See R. P. Austin and I. M. Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law (Online edition, 
LexisNexis Butterworths, 2015), [3.400]; R. Head, ‘Company Secretary: The Rise and Rise of Civil Penalties in 
Australia’ (2008) 60 Keeping Good Companies 518; A. Rees, ‘Civil Penalties: Emphasising the Adjective or 
the Noun’ (2006) 34 Australian Business Law Review 139, p. 140 n. 4; Australian Law Reform Commission, 
Principled Regulation: Federal Civil and Administrative Penalties in Australia (ALRC Report 95), March 2003, 
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC95.pdf. 

31
  See R. P. Austin and I. M. Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law (Online edition, 

LexisNexis Butterworths, 2015), [3.400]. 
32

  A. Rees, ‘Civil Penalties: Emphasising the Adjective or the Noun’ (2006) 34 Australian Business Law Review 
139, p. 140 n. 4; Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative 
Penalties in Australia (ALRC Report 95), March 2003, 
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC95.pdf 

 
 

http://fsi.gov.au/files/2014/08/ASIC.pdf
http://download.asic.gov.au/media/1344548/rep387-published-20-March-2014.pdf
http://download.asic.gov.au/media/1344548/rep387-published-20-March-2014.pdf
http://asic.gov.au/about-asic/asic-investigations-and-enforcement/asic-enforcement-outcomes/
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC95.pdf
http://www.alrc.gov.au/sites/default/files/pdfs/publications/ALRC95.pdf
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III  DIRECTORS’ DUTIES AND SANCTIONS FOR CONTRAVENTION 

The directors’ duties provisions that are the subject of this empirical study are: ss 180, 181, 

182, 183, 184, 191, 195, 208 and 588G of the Corporations Act 2001 (Cth) and their 

predecessors, ss 232(4), 232(2), 232(6), 232(5), 231, 232A, 243H and 588G of the 

Corporations Act 1989 (Cth).  For ease of expression, this paper refers to these duties by 

their current section numbers in the Corporations Act 2001 (Cth), rather than citing both the 

current sections and their predecessor sections in the Corporations Act 1989 (Cth).   

Table 1 outlines the substantive directors’ duties and corresponding civil and criminal 

sections of the Corporations Act 2001 (Cth).  The duties fall into three categories depending 

on the sanctions applying to a contravention of the duty.  One duty, s 180 (the duty to 

exercise reasonable care and diligence) has only civil penalty sanctions where it is 

contravened.  Two duties, ss 191 and 195 (which deal with conflicts of interest), have only 

criminal sanctions where they are contravened.  The remaining duties attract both civil 

penalty sanctions and criminal sanctions. Criminal sanctions can be applied where the 

defendant’s conduct satisfies additional requirements. 

Table 1: Directors’ duties provisions in the Corporations Act 2001 (Cth) 

Duty Civil 

section 

Civil 

application 

Criminal 

section  

Additional 

requirements 

Criminal 

application 

Duty of care and diligence 

Must exercise powers and discharge duties with 

the degree of care and diligence that a 

reasonable person would exercise if they: (a) 

were a director or officer of a corporation in the 

corporation’s circumstances; and (b) occupied 

an office held by, and had the same 

responsibilities within the corporation as, the 

director or officer 

 

180(1) Directors and 

other officers  

N/A N/A N/A 

Duty to act in good faith in the best interests of the corporation and duty to act for proper purposes 

Must exercise powers and discharge duties: (a) 

in good faith in the best interests of the 

corporation; and (b) for a proper purpose 

181(1) Directors and 

other officers 

184(1) Recklessness 

or intentional 

dishonesty 

Directors and 

other officers 

Duty not to improperly use position 

Must not improperly use their position to: (a) 

gain an advantage for themselves or someone 

else; or (b) cause detriment to the corporation 

182(1) Directors, 

other officers 

and employees 

184(2) Dishonesty 

plus intention 

or recklessness 

Directors, other 

officers and 

employees 

Duty not to improperly use information 

Must not improperly use information that has 

been obtained because the person is or has 

been a director, officer or employee of a 

corporation to: (a) gain an advantage for 

themselves or someone else; or (b) cause 

detriment to the corporation 

 

183(1) Directors, 

other officers 

and employees 

184(3) Dishonesty 

plus intention 

or recklessness 

Directors, other 

officers and 

employees 

Duty to disclose material personal interests  
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Must give other directors of the company notice 

in accordance with s 191(3) of any material 

personal interest the director has in a matter 

that relates to the affairs of the company unless 

an exception pursuant to s 191(2) applies 

 

N/A Director 191(1) Strict liability  Director 

Duty not to be present at meetings and vote on matters in which director has material personal interest – directors of public companies 

only 

Must not, in relation to any material personal 

interest the director has in a matter that is being 

considered at a directors’ meeting: (a) be 

present while the matter is being considered at 

the meeting; or (b) vote on the matter (unless an 

exception pursuant to s 195(1A) applies) 

N/A Director 195(1) Strict liability  Director 

Duty not to give a financial benefit to a related party of a public company without member approval 

A public company, or an entity that the public 

company controls, must not give a financial 

benefit to a related party of the public company 

without obtaining member approval pursuant to 

s 208(1)(a) unless an exception pursuant to s 

208(1)(b) applies 

208 & 

209(2) 

Person 

involved in a 

contravention 

of s 208 

(209(2))  

208 & 

209(3) 

Dishonesty Person involved 

in a 

contravention of 

s 208 (209(3)) 

Duty to prevent insolvent trading by company 

Must prevent the company from incurring a 

debt if the company is insolvent or becomes 

insolvent by incurring that debt, or debts 

including that debt, and there are reasonable 

grounds for suspecting that the company is 

insolvent or would so become insolvent and the 

director is aware that there are such grounds or 

a reasonable person in a like position in a 

company in the company’s circumstances would 

be so aware 

588G(2) Director 588G(3) Combination 

of absolute 

liability, strict 

liability and 

dishonesty 

Director 

 

A  Civil Sanctions for Contraventions of Directors’ Duties 

All of the duties outlined in Table 1 are subject to civil sanctions except ss 191 and 195.  

Where a duty is subject to civil penalty sanctions and the court is satisfied that a defendant 

has contravened the duty, the court is required to make a declaration of contravention: s 

1317E(1).  ASIC can then seek a pecuniary penalty order, a disqualification order or a 

compensation order.  The court proceedings are civil proceedings in terms of the application 

of rules of evidence and procedure: s 1317L.  This means that there must be proof on the 

balance of probabilities that there has been a contravention rather than proof beyond 

reasonable doubt, which is the higher standard of proof that applies to criminal 

proceedings.33 

                                                           
33

  The common law Briginshaw principle has often been applied to the civil standard of proof in proceedings 
for contraventions of directors’ duties, which has effectively meant that in many civil matters the standard 
of proof has been higher than the balance of probabilities: see T. Middleton, ASIC Corporate Investigations 
and Hearings (Thomson Reuters, 2012) 8.1520; R. P. Austin and I. M. Ramsay, Ford, Austin and Ramsay’s 
Principles of Corporations Law (Online edition, LexisNexis Butterworths, 2015) [3.410.6]; V. Comino, ‘James 
Hardie and the Problems of the Australian Civil Penalties Regime’ (2014) 37 UNSW Law Journal 196, 225; A. 
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Pecuniary penalty order: Where a court has declared that a defendant has contravened a 

director’s duty that is subject to civil penalty sanctions, the court may order that person to 

pay a pecuniary penalty to the Commonwealth government of up to $200,000 if the 

contravention: 

 materially prejudices the interests of the company or its creditors; 

 materially prejudices the company's ability to pay its creditors; or 

 is serious: s 1317G. 

Disqualification order: Where a court has declared that a defendant has contravened a 

director’s duty that is subject to civil penalty sanctions, the court may disqualify that person 

from managing companies for a period the court considers appropriate if the court is 

satisfied that the disqualification is justified. In determining whether the disqualification is 

justified, the court may have regard to: 

 the person's conduct in relation to the management, business or property of any 

company; and 

 any other matters that the court considers appropriate: s 206C. 

Compensation order: Where a court has declared that a defendant has contravened a 

director’s duty that is subject to civil penalty sanctions and damage has resulted from the 

contravention, then the court may order the person to compensate the company for 

damage suffered by it. The damage suffered by the company for the purposes of making a 

compensation order includes any profits made by the person resulting from the 

contravention: s 1317H. 

B  Criminal Sanctions for Contraventions of Directors’ Duties 

All of the duties outlined in Table 1 are subject to criminal sanctions except s 180.  The 

duties not to make improper use of position, not to make improper use of information, not 

to give a financial benefit to a related party of a public company, to act in good faith in the 

best interests of the company, to act for a proper purpose, and to prevent the company 

from trading while it is insolvent, are subject to the same criminal penalties.  A defendant 

who commits an offence by breaching any of these statutory duties in the way specified 

may be fined up to 2,000 penalty units ($360,000), or imprisoned for up to five years, or 

both: Schedule 3 of the Corporations Act 2001 (Cth).   

The duties pursuant to ss 191 and 195 attract their own criminal penalties.  A contravention 

of s 191 is a criminal offence on the part of the director who does not disclose his or her 

interest in accordance with the requirements of the section.  The maximum penalty 

                                                                                                                                                                                     
Keay and M. Welsh, ‘Enforcing Breaches of Directors’ Duties by a Public Body and Antipodean Experiences 
(2015) 15 Journal of Corporate Law Studies 255, 268. 
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imposed pursuant to Schedule 3 of the Corporations Act 2001 (Cth) is a fine of 10 penalty 

units ($1800) or imprisonment for three months, or both. 

Contravention of s 195 is a criminal offence on the part of the director who votes or is 

present for the discussion of a matter on which he or she has a material personal interest, if 

no valid permission is obtained.  Under s 1311 and Schedule 3 of the Corporations Act 2001 

(Cth), the maximum penalty is a fine of five penalty units ($900). 

Convictions for breaches of all of the directors’ duties provisions outlined in Table 1, except 

ss 191 and 195, result in an automatic five year period of disqualification from managing 

corporations commencing either on the day on which the person was convicted, if the 

person does not serve a term of imprisonment, or the day on which they are released from 

prison, if the person does serve a term of imprisonment: s 206B. 

IV  RESEARCH METHOD 

Our research located 27 civil and 72 criminal court matters from 1 January 2005 to 31 

December 2014 involving final proceedings brought by ASIC and the CDPP in which a 

determination was made as to whether or not there was a contravention of the following 

provisions: ss 180, 181, 182, 183, 184, 191, 195, 208 and 588G of the Corporations Act 2001 

(Cth) and their predecessors, ss 232(4), 232(2), 232(6), 232(5), 231, 232A, 243H and 588G of 

the Corporations Act 1989 (Cth).  The objective was to identify every relevant matter within 

the ten year study period.  The database covers the full range of provisions that are 

considered to constitute ‘directors’ duties’, as outlined in Part III.   

Directors’ duties proceedings are typically divided into separate judgments for liability and 

penalties.  Consequently, directors’ duties judgments fall into three broad categories: 

unproven liability judgments (i.e. judgments in which ASIC or the CDPP failed to establish 

the liability of any of the defendant/s); proven liability judgments (i.e. judgments in which 

ASIC or the CDPP succeeded in establishing the liability of all or some of the defendant/s); 

and penalty judgments (judgments in which sanctions are imposed on defendants found 

liable in proven liability judgments).  The 99 ‘matters’ in the dataset are comprised of 

penalty judgments,34 which are herein referred to as ‘proven matters’, and unproven 

liability judgments, which are herein referred to as ‘unproven matters’.  In relation to 

appeals involving a series of penalty judgments, each judgment that was the final penalty 

judgment for one or more of the defendants was counted as a separate ‘proven matter’.  

For example, in the proceedings relating to James Hardie Industries Ltd, the CEO Peter 

MacDonald did not appeal the first instance decision and the CFO Phillip Morley only 

appealed to the NSW Court of Appeal, while the remaining eight defendant directors (the 

                                                           
34

  To avoid inflation of the number of proven matters, the dataset does not separately count penalty 
judgments that were formally multiple judgments but substantively constituted a single judgment.  For 
example, the three penalty judgments in the proceedings involving Elm Financial Services, handed down on 
11, 13 and 21 of October 2005, have been counted as one rather than three proven matters: see ASIC v Elm 
Financial Services [2005] NSWSC 1065 and prior judgments in relation to these proceedings. 
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seven non-executive directors and the defendant who was both the company secretary and 

general counsel) appealed to the High Court.35  These proceedings have been counted as 

three ‘proven matters’, one for the MacDonald penalty judgment, one for the Morley 

penalty judgment, and one for the penalty judgment relating to the eight remaining 

defendants.  In appeals involving a series of unproven liability judgments, only the final 

appeal was counted as an ‘unproven matter’.  For example, in the proceedings involving 

Fortescue Metals Group Ltd, CEO Andrew Forrest was found not liable at first instance, 

liable on appeal to the Full Federal Court, and not liable on appeal to the High Court.36  

These proceedings have been counted as one ‘unproven matter’ for the final unproven 

liability judgment of the High Court. 

Because ‘proven matters’ are classified as matters in which liability was established against 

all or only some defendants, there are occasional ‘proven matters’ which involve defendants 

who were alleged to have contravened directors’ duties provisions but found not to have 

contravened such provisions.  Thus, the classification of the data distinguishes between 

‘liable defendants’ in proven matters and ‘non-liable’ defendants in proven matters.   

Public enforcement of directors’ duties in Australia is not limited to final court proceedings.  

Contraventions of directors’ duties are also the subject of interlocutory proceedings (e.g. 

injunctions, restraining orders, and asset preservation orders), administrative decisions (e.g. 

banning of directors pursuant to ASIC’s power of disqualification in s 206F of the 

Corporations Act 2001 (Cth)) and negotiated outcomes (e.g. enforceable undertakings and 

informally negotiated settlements).  These matters are not covered in this working paper.  

However, this research project’s final paper on directors’ duties will present some additional 

data on disqualifications pursuant to s 206F and enforceable undertakings involving 

contraventions of directors’ duties.   

The database contains judgments from superior courts, encompassing supreme courts, 

courts of appeal and federal courts, and judgments from inferior courts, encompassing 

district/county courts and local/magistrates’ courts.  Different methods were used to 

identify superior court and inferior court judgments.  The following online databases were 

used to identify superior court judgments: LexisNexis AU, Westlaw AU, the Australasian 

Legal Information Institute (AustLII) and JADE Professional.  A freedom of information 

request to the CDPP pursuant to the Freedom of Information Act 1982 (Cth) was used to 

identify inferior court judgments, as such judgments are not usually available via online 

databases.  It was not necessary to make a freedom of information request to ASIC as it is 

not possible to bring civil proceedings for contraventions of directors’ duties in inferior 

courts.  Section 58AA in conjunction with ss 1317E, 1317G, 1317H, 206C, 206D and 206E of 

the Corporations Act 2001 (Cth) provide that only superior courts may make civil 

                                                           
35

  See Gillfillan v ASIC [2012] NSWCA 370 and prior judgments in relation to these proceedings. 
36

  See Forrest v ASIC (2012) 247 CLR 486 and prior judgments in relation to these proceedings. 
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declarations of contravention and orders imposing pecuniary penalties, compensation and 

disqualification in relation to contraventions of directors’ duties. 

To ensure that all relevant superior court judgments during the study period were 

identified, multiple online legal databases were searched, broad search terms were used 

and the results were cross-checked against the online edition of Ford, Austin and Ramsay’s 

Principles of Corporations Law.37  The general form of the search term used was as follows: 

“corporations act” AND 180 w/15 s OR ss OR subs OR sub-s OR subss OR sub-ss OR sect OR 

section OR sections OR subsection OR sub-section OR subsections OR sub-sections OR 

provision OR provisions.  This search term identified all judgments containing the name of 

the act (e.g. corporations act) and the provision number (e.g. 180) within 15 words of the 

various possible section descriptors.  No single online database identified every superior 

court matter in the database, confirming the value of searching multiple databases.  In total, 

64 searches were performed, yielding 21,352 hits and 47 relevant superior court matters.  A 

further three superior court matters were identified via the freedom of information request 

to the CDPP that are not available on any of the four online legal databases; however, 

information regarding these matters was available in ASIC media releases.  In total, the 

database contains 51 superior court matters involving 107 defendants.   

Once the superior court judgments were identified, several categories of data were 

extracted in relation to the judgments, including: matter name; citation; jurisdiction; forum; 

decision-maker; appellate level; media release coverage; date of alleged contravention; date 

of earliest media release relating to the matter; date of judgment; name, age, sex, position 

of defendant; name, type and industry of company; prior wrongs/offences by the 

defendant; outcome; section numbers; number of contraventions; other laws contravened; 

and sanction type and magnitude.   

In respect of the inferior court judgments in the database, the freedom of information 

application to the CDPP requested the following information: 

1.A spreadsheet summarising the outcome for all matters under sections 184(1), 184(2), 
184(3), 191(1), 195(1), 209(3) and 588G(3) of the Corporations Act 2001 (Cth) that were 
finalised between 1 January 2005 and 31 December 2014. 

2.A spreadsheet summarising the outcome for all matters under sections 232(2), 232(4), 
232(5), 232(6), 588G (in conjunction with section 1317FA), 231 and 232A of the 
Corporations Act 1989 (Cth) that were finalised between 1 January 2005 and 31 
December 2014. 

Including: matter number; name of defendant/s; referring agency; phase (eg, summary, 
trial, sentence, appeal against acquittal and/or sentence by CDPP, appeal against 
conviction and/or sentence by defendant/s); court; jurisdiction; date offence/s 
committed or allegedly committed; date defendant/s charged; date matter finalised; 

                                                           
37

  R. P. Austin and I. M. Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law (Online edition, 
LexisNexis Butterworths, 2015). 
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section/s contravened or allegedly contravened; number of counts by each defendant in 
relation to each section contravened or allegedly contravened; plea (if applicable); 
outcome (eg, discontinuance, acquittal, conviction, sentence, appeal dismissed, appeal 
allowed; penalties imposed on each defendant in relation to each count (eg, terms of 
imprisonment, non-parole periods, recognisance release orders, fines, other outcomes, 
such as community based orders), including the extent to which the penalties are 
cumulative and/or concurrent; and total penalties imposed on each defendant. 

The CDPP provided information which included: dates matter received and completed; 

legislation name; section number; phase (eg, committal, trial, sentence, appeal); 

plea/outcome (eg, guilty plea, proven, acquitted); appeal outcome (eg, allowed, dismissed); 

and penalties (eg, imprisonment, fine, good behaviour bond, community service order, 

along with the amount and/or duration of the penalty). In total, the database contains 48 

inferior court matters involving 54 defendants.  In some instances, the data provided by the 

CDPP has been supplemented with information contained in ASIC media releases where 

additional detail was required.   

V  RESEARCH FINDINGS 

This part of the working paper presents the preliminary findings of an analysis of matters 

and sanctions contained in the empirical database by reference to the following criteria: 

jurisdiction (i.e. civil or criminal); quantity (i.e. number of matters and defendants); type (i.e. 

specific kind of sanction); and magnitude (i.e. amount or duration of sanction).  It also 

analyses a number of broader aspects of the enforcement process, including the liability 

rates, duration of the enforcement process and ASIC media release coverage of civil and 

criminal matters. 

Section A provides the legal context for the subsequent empirical analysis of matters, 

sanctions and enforcement, presenting data on the number of matters in which 

contravention of each civil and criminal directors’ duties provision was proven.  Section B 

provides a broad overview of the matters contained in the database, including data on the 

number of proven and unproven matters and number of defendants involved in these 

matters.  Section C examines the matters in more detail through an analysis of data on the 

particular types and magnitude of sanctions.  Section D discusses liability rates, duration of 

the enforcement process and ASIC media release coverage of civil and criminal matters. 

A  Legal Context: Contraventions of Directors’ Duties Provisions 

Tables 2 and 3 show how frequently each civil and criminal directors’ duties provision was 

enforced, based on the number of matters in which contravention of each provision was 

proven.  As ss 191 and 195 do not attract civil liability, these provisions have not been 

included in Table 2.  Likewise, ss 180, 181, 182 and 183 have not been included in Table 3 

because they do not attract criminal liability.  As outlined in Part III, ss 181, 182 and 183 

have counterpart criminal offences in the form of ss 184(1), 184(2) and 184(3), whereas the 

duty of care and diligence in s 180 has no criminal counterpart.  
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Table 2:  Number of civil matters in which contravention of each directors’ duties provision was 
proven  

 

Section Matters 

180 18 

181 11 

182 10 

183 2 

208 3 

588G 1 

Total   45 

 

Table 2 shows that ss 180, 181 and 182 were the most frequently enforced civil directors’ 

duties provisions.  Sections 183, 208 and 588G were rarely enforced.  Collectively, ss 180, 

181 and 182 accounted for 39 of the total of 45 occasions on which contravention of a civil 

directors’ duties provision was proven (86.67%).  Section 180 alone accounted for 18 of the 

45 such occasions (40%).  These results are broadly consistent with Table 3, which shows 

that the criminal offence counterparts of ss 181 and 182, ss 184(1) and 184(2), were the 

most frequently enforced criminal directors’ duties provisions.   

Table 3:  Number of criminal matters in which contravention of each directors’ duties provision was 
proven 

 

Section Matters 

184(1) 13 

184(2) 50 

184(3) 0 

191 0 

195 0 

208 0 

588G 2 

Total  65 

 
Table 3 shows that the disparity between the enforcement frequency of ss 184(1)-(2) and 

the other criminal directors’ duties provisions is even greater than the corresponding 

disparity discussed above regarding ss 180-182 and the other civil provisions.  Sections 

184(1) and 184(2) collectively accounted for 63 of the total of 65 occasions on which 

contravention of a criminal directors’ duties provision was proven (96.92%).  Section 184(2) 

was particularly frequently enforced, accounting for 50 of the 65 such occasions (76.92%).   
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Tables 2 and 3 combined show that ss 181 and its criminal counterpart, s 184(1), were 

enforced with a similar frequency.  Sections 181 and 184(1) were proven to have been 

contravened in 11 and 13 matters respectively.  By contrast, s 182 was much less frequently 

enforced than its criminal counterpart, s 184(2).  Sections 182 and 184(2) were proven to 

have been contravened in 10 and 50 matters respectively.  Section 184(2) alone accounted 

for 45.45% of the combined total of 110 occasions on which contravention of a directors’ 

duties provision was proven (50 of 110).   

Overall, the duty to not improperly use position in s 182 and its criminal counterpart, 184(2), 

was by far the most frequently enforced directors’ duty, accounting for 60 (10 civil, 50 

criminal) of the total of 110 occasions on which contravention of a directors’ duties 

provision was proven (54.55%).  The duty to act in good faith in the best interests of the 

corporation and the duty to act for proper purposes was the next most frequently enforced 

duty, accounting for 24 (11 civil, 13 criminal) of the 110 such occasions (21.82%).  The duty 

of care and diligence was the third most frequently enforced provision, accounting for 18 of 

the 110 such occasions (16.36%).  Collectively, ss 180, 181, 182, 184(1) and 184(2) 

accounted for 102 of the 110 such occasions (92.73%).  Sections 183, 184(3), 208 and 588G 

were rarely enforced and ss 191 and 195 were not enforced at all.   

B  Database Overview: Number of Matters and Defendants 

Tables 4 and 5 provide an overview of the matters contained in the database by reference 

to the number and percentage of proven and unproven matters and the number and 

percentage of defendants involved in those matters.  These tables enable a broad 

comparison between the prevalence of civil and criminal enforcement of directors’ duties.   

Table 4:  Number of matters and defendants within each jurisdiction  
 

 Civil Criminal Total 

All matters 27     (27.27%) 72     (72.73%) 99     

All defendants 78     (48.45%) 83     (51.55%) 161   

Proven matters 24     (27.59%) 63     (72.41%) 87     

Liable defendants in proven matters 72     (50.70%) 70     (49.30%) 142   

Non-liable defendants in proven matters 2       (100%) 0       (0%) 2 

Unproven matters 3       (25%) 9       (75%) 12     

Defendants in unproven matters 4       (23.53%) 13     (76.47%) 17     

All first instance matters 19     (24.36%) 59     (75.64%) 78 

All appeal matters 8       (38.10%) 13     (61.90%) 21 

Superior court matters 27     (52.94%) 24     (47.06%) 51 

All defendants 78     (72.90%) 29     (27.10%) 107  

Proven matters 24     (53.33%) 21     (46.67%) 45 
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Liable defendants in proven matters 72     (75.79%) 23     (24.21%) 95 

Non-liable defendants in proven matters 2       (100%) 0       (0%) 2 

Unproven matters 3       (50%) 3       (50%) 6 

Defendants in unproven matters 4       (40%) 6       (60%) 10 

All first instance matters 19     (63.33%) 11     (36.67%) 30 

All appeal matters 8       (38.10%) 13     (61.90%) 21 

Inferior court matters __ 48 48 

All defendants __ 54 54  

Proven matters __ 42 42 

Liable defendants in proven matters __ 47 47 

Non-liable defendants in proven matters __ 0 0 

Unproven matters __ 6 6 

Defendants in unproven matters __ 7 7 

All first instance matters __ 48 48 

All appeal matters __ 0 0 

 

The data presented in Table 4 breaks new ground in the empirical study of public 

enforcement of directors’ duties by analysing the data in greater detail than previous 

empirical studies.  It also presents previously unpublished data on criminal directors’ duties 

matters obtained from the CDPP via an application pursuant to the Freedom of Information 

Act 1982 (Cth).  As noted in the introduction to this paper, despite the significant role of 

criminal enforcement of directors’ duties, most previous studies have focussed on ASIC and 

civil enforcement.38  Previous studies that have investigated the CDPP and criminal 

enforcement have tended to analyse the data only by reference to the number of matters.39  

Table 4 adds significant depth to previous studies by also examining the number of 

                                                           
38

  See eg J. Varzaly, ‘The Enforcement of Directors’ Duties in Australia: An Empirical Analysis (2015) 16 
European Business Organization Law Review 281, 307; A. Keay and M. Welsh, ‘Enforcing Breaches of 
Directors’ Duties by a Public Body and Antipodean Experiences (2015) 15 Journal of Corporate Law Studies 
255; M. Welsh, ‘Realising the Public Potential of Corporate Law: Twenty Years of Civil Penalty Enforcement 
in Australia (2014) 42 Federal Law Review 217; V. Comino, ‘James Hardie and the Problems of the 
Australian Civil Penalties Regime’ (2014) 37 UNSW Law Journal 196; R. Jones and M. Welsh, ‘Toward a 
Public Enforcement Model for Directors’ Duty of Oversight’ (2012) 45 Vanderbilt Journal of Transnational 
Law 343; J. Varzaly, ‘Protecting the Authority of Directors: An Empirical Analysis of the Statutory Business 
Judgment Rule’ (2012) 12 Journal of Corporate Law Studies 429; V. Comino, ‘The Enforcement Record of 
ASIC since the Introduction of the Civil Penalty Regime’ (2007) 20 Australian Journal of Corporate Law 183; 
M. Welsh, ‘Eleven Years On – An Examination of ASIC’s Use of an Expanding Civil Penalty Regime’ (2004) 17 
Australian Journal of Corporate Law 175. 

39
  See eg M. Welsh, ‘Civil Penalties and Responsive Regulation: The Gap Between Theory and Practice’ (2009) 

33 Melbourne University Law Review 908; M. Welsh, ‘The Regulatory Dilemma: The Choice Between 
Overlapping Criminal Sanctions and Civil Penalties for Contraventions of the Directors’ Duty Provisions’ 
(2009) 27 Company & Securities Law Journal 370. 
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defendants, resulting in a more complex understanding of the relative prevalence of civil 

and criminal enforcement of directors’ duties.  

Table 4 shows that criminal matters were significantly more prevalent than civil matters, 

accounting for 72 of 99 matters (72.73%) and 63 of 87 (72.41%) proven matters.  However, 

when the data is analysed by reference to the number of defendants, there is very little 

disparity between civil and criminal enforcement.  Criminal matters accounted for 83 of 161 

defendants (51.55%) and 70 of 142 liable defendants (49.30%), while civil matters 

accounted for 78 of 161 defendants (48.45%) and 72 of 142 liable defendants (50.70%).  The 

reason for this difference is that civil matters often had multiple defendants, whereas 

criminal matters usually involved only one defendant.  If the measure of the prevalence of 

enforcement is taken to be the total number of defendants found liable for contraventions 

of directors’ duties, rather than the total number of matters in which liability was 

established, civil enforcement comes out just ahead of criminal enforcement with 72 of 142 

liable defendants (50.70%).   

While Table 4 shows that, overall, civil enforcement yielded a slightly higher number of 

liable defendants than criminal enforcement, Table 4 does not provide the most accurate 

comparison possible between the prevalence of civil and criminal enforcement.  The reason 

for this is that Table 4 includes matters in which s 180 was the only directors’ duties 

provision contravened, which skews the data in favour of civil enforcement, as s 180 only 

attracts civil liability.  Table 5 is a variation on Table 4 which excludes matters in which s 180 

was the only directors’ duties provision contravened or allegedly contravened.  By default, it 

also excludes s 191 and 195, which only attract criminal liability, as there were no matters in 

which these provisions were contravened.  Table 5 therefore provides a more meaningful 

comparison between civil and criminal enforcement based on the same set of duties, all of 

which can be enforced by both civil and criminal proceedings.   

Table 5:  Number of matters and defendants within each jurisdiction (excluding matters in which ss 

180, 191 and 195 were the only provisions contravened or allegedly contravened) 

 Civil Criminal Total 

All matters 16     (18.18%) 72     (81.81%) 88 

All defendants 47     (36.15%) 83     (63.85%) 130 

Proven matters 15     (19.23%) 63     (80.77%) 78 

Liable defendants in proven matters 45     (39.13%) 70     (60.87%) 115 

Non-liable defendants in proven matters 1       (100%) 0       (0%) 1 

Unproven matters 1       (10%) 9       (90%) 10 

Defendants in unproven matters 1       (7.14%) 13     (92.86%) 14 

All first instance matters 13     (18.06%) 59     (81.94%) 72 

All appeal matters  3      (18.75%) 13     (81.25%) 16 
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Superior court matters 16     (40%) 24     (60%) 40 

All defendants 47     (61.84%) 29     (38.16%) 76 

Proven matters 15     (41.67%) 21     (58.33%) 36 

Liable defendants in proven matters 45     (66.18%) 23     (33.82%) 68 

Non-liable defendants in proven matters 1       (100%) 0       (0%) 1 

Unproven matters 1       (25%) 3       (75%) 4 

Defendants in unproven matters 1       (14.29%) 6       (85.71%) 7 

All first instance matters 13     (54.17%) 11     (45.83%) 24 

Appeal matters  3      (18.75%) 13     (81.25%) 16 

 

When ss 180, 191 and 195 are excluded from the data, it becomes apparent that criminal 

enforcement is more prevalent both in terms of the number of matters and the number of 

defendants, accounting for 72 of 88 matters (81.81%), 83 of 130 defendants (64.85%), 63 of 

78 proven matters (80.77%) and 70 of 115 liable defendants (60.87%).  Nonetheless, even 

when s 180 matters are excluded from the data sample, civil enforcement still played a 

significant role, accounting for 45 of 115 liable defendants (39.13%).  It is also important not 

to equate prevalence of enforcement with the overall societal impact of enforcement, as 

the impact of enforcement is not just a matter of the particular matters won and particular 

defendants punished, but also the broader deterrent effect of media exposure and public 

knowledge of the proceedings.40  Given that civil matters are litigated in the superior courts 

and in some cases involve high profile corporate defendants as well as director defendants, 

such as James Hardie Industries Ltd41 and Centro Properties Group,42  it may be the case 

that some civil matters attract greater media coverage and public attention than criminal 

matters, which are predominantly litigated in the inferior courts and only involve director 

defendants.  Golding and Steinke of King & Wood Mallesons have commented in relation to 

criminal enforcement of directors’ duties, ‘While ASIC and the DPP are active in this area, 

most of the results are below the radar for mainstream corporate Australia.’43  Further 

research would be required to ascertain the relative media coverage and public knowledge 

of civil and criminal proceedings; however, it is important to note that the prevalence and 

                                                           
40

  On the various aims of law enforcement, including deterrence, see eg:  A. Ashworth, Sentencing and 
Criminal Justice (Weidenfeld and Nicolson, 1992); C. Beccaria, On Crimes and Punishments (Bobbs-Merrill, 
1963, first published 1764); D. Garland, Punishment and Modern Society, A Study in Social Theory 
(Clarendon, 1991); and N. Lacey, State Punishment (Routledge, 1988).  On the role of deterrence in 
securities regulation, see eg: International Organization of Securities Commissions, Credible Deterrence in 
the Enforcement of Securities Regulation (2015), https://www.iosco.org/library/pubdocs/pdf/IOSCOPD490.  

41
  See Gillfillan v ASIC [2012] NSWCA 370 and prior judgments in relation to these proceedings. 

42
  See ASIC v Healey (2011) 196 FCR 291 and prior judgments in relation to these proceedings. 

43
  G. Golding and L. Steinke, ‘Directors in the Regulatory Enforcement Pyramid – Recent Developments’ 

(University of New South Wales: 2012 Directors Duties Seminar, 20 March 2012), pp. 29-30, 
http://www.clmr.unsw.edu.au/sites/default/files/attached_files/directors_in_the_regulatory_enforcemen
t_pyramid.pdf  

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD490
http://www.clmr.unsw.edu.au/sites/default/files/attached_files/directors_in_the_regulatory_enforcement_pyramid.pdf
http://www.clmr.unsw.edu.au/sites/default/files/attached_files/directors_in_the_regulatory_enforcement_pyramid.pdf
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magnitude of sanctions may or may not reflect the broader impact of civil and criminal 

enforcement of directors’ duties. 

C  Detailed Examination: Types and Magnitude of Sanctions 

The preceding analysis of the relative prevalence of civil and criminal enforcement is 

interesting from the point of view of enforcement strategy; however, it only provides the 

beginnings of an understanding of the substantive effect of enforcement.  From the 

perspective of substantive effect, the distinction between civil and criminal jurisdictions is 

sometimes not as meaningful as it first appears.  For example, criminal sanctions can be 

lenient, such as a 12 month good behaviour bond, while civil sanctions can be severe, such 

as a 25 year management disqualification order.  To advance the understanding of the 

substantive effect of sanctions imposed for contraventions of directors’ duties, it is 

necessary to also examine the specific type and magnitude of the sanctions. 

1  Types of Sanctions imposed for Contraventions of Directors’ Duties 

The main civil sanctions that are imposed for contraventions of directors’ duties provisions 

of the Corporations Act 2001 (Cth) include: disqualification orders pursuant to ss 206C-E 

(which prohibit defendants from managing corporations for the stipulated period of time); 

pecuniary penalty orders pursuant to s 1317G; standalone declarations of contravention 

pursuant to s 1317E (i.e. declarations of contravention without any corresponding 

disqualification or pecuniary penalty order); and compensation orders pursuant to s 1317H.  

The main criminal sanctions include: prison sentences pursuant to s 1311 and Schedule 3 of 

the Corporations Act 2001 (Cth); imprisonment by way of periodic detention pursuant to s 

20AB of the Crimes Act 1914 (Cth); conditional release orders pursuant to s 20 of the Crimes 

Act 1914 (Cth), which generally entail a good behaviour bond of some kind; discharge 

without conviction orders pursuant to s 19B of the Crimes Act 1914 (Cth), which also 

generally entail good behaviour bonds; community service orders pursuant to s 20AB of the 

Crimes Act 1914 (Cth); and reparation (i.e. compensation) orders pursuant to s 21B of the 

Crimes Act 1914 (Cth).  Of course, interlocutory orders such as restraining orders and asset 

preservation orders can also be imposed in civil and criminal matters, however these 

sanctions fall outside the scope of this working paper.   

Table 6 displays the number of matters in which particular types of sanctions were imposed 

and the number of defendants upon whom such sanctions were imposed within the civil 

and criminal jurisdictions.   

Table 6: Number of matters and defendants that attracted particular types of sanctions 

Type of sanction Matters Defendants 

Civil 

Disqualification  22  63 
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*Compensatory outcomes are often regarded as distinct from other sanctions on the basis that they 

merely involve compensation for loss rather than constituting an additional punitive penalty; however, 

they have been included in the analysis for the sake of completeness.  

In terms of the number of matters in which particular types of sanctions were imposed, 

prison sentences were by far the most common sanction.  There were 87 proven matters 

during the ten year study period (see Table 4), meaning that imprisonment was imposed in 

65.52% of proven matters (57 of 87).  Most of these matters also entailed automatic 

disqualification pursuant to s 206B of the Corporations Act 2001 (Cth).  As explained in Part 

III.B of this paper, criminal convictions for breach of directors’ duties provisions, except ss 

191 and 195, result in automatic management disqualification for a five year period.  Civil 

disqualification was imposed in 25.29% of proven matters (22 of 87), civil pecuniary 

penalties in 18.39% (16 of 87) and criminal fines in 4.60% (4 of 87).  However, imprisonment 

was not as predominant when the data is analysed according to the number of defendants 

upon whom the sanctions were imposed.  In total, there were 142 defendants who had 

sanctions imposed on them (see Table 4).  Imprisonment and disqualification were each 

imposed on 44.37% of these defendants (63 of 142 each); that is, imprisonment and 

disqualification collectively were imposed on 126 of 142 defendants.  Pecuniary penalties 

were imposed on 23.94% of such defendants (34 of 142), while criminal fines were only 

imposed on 2.82% (4 of 142).   

These results show that there was a significant emphasis on incapacitative sanctions, such 

as imprisonment and disqualification.  Imprisonment or disqualification was imposed in 

90.80% of matters in which a sanction was imposed (79 of 87) and imposed on 88.73% of 

defendants upon whom a sanction was imposed (126 of 142).  Of these two sanctions, it 

appears that imprisonment was more prevalent at first glance, at least in the sense that 

imprisonment was imposed in more matters, if not imposed on more defendants.  However, 

a more complex picture emerges when the data is analysed in more detail.   

Imprisonment and disqualification were imposed on equal numbers of defendants during 

the study period; however, prison sentences sometimes only resulted in automatic 

Pecuniary penalty 16 34 

Standalone declaration of contravention 1 7 

Compensation* 4 5 

Criminal 

Prison sentence  57 63 

Fine 4 4 

Good behaviour bond only 3 4 

Community service order only 1 1 

Reparation/compensation* 7 7 
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disqualification pursuant to s 206B rather than actual imprisonment.  Only two of the 63 

proven criminal matters involved discharge without conviction pursuant to s 19B of the 

Crimes Act 1914 (Cth), therefore the vast majority of proven criminal matters resulted in an 

automatic five year disqualification period.  At the same time, a significant proportion of the 

prison sentences for contraventions of directors’ duties involved immediate release 

conditional on a good behaviour bond.  Of the 28 defendants in the database who only 

contravened directors’ duties provisions (i.e. defendants who had not contravened any 

other laws) and received a prison sentence for those contraventions, 13 of the sentences 

involved immediate release conditional on a good behaviour bond (46.43%).  While the 

sample size is small, this data suggests that almost half of defendants sentenced to 

imprisonment for contraventions of directors’ duties do not serve any prison time but 

instead receive automatic five year disqualifications as a result of their convictions.  It is 

therefore arguable that disqualification was effectively the predominant form of sanction 

imposed for contraventions of directors’ duties during the ten year study period.   

Table 7 is a variation on Table 6 that shows the number of matters and defendants that 

attracted the main monetary sanctions, civil pecuniary penalties and criminal fines, as 

compared with the main incapacitative sanctions, civil disqualification and prison sentences.  

Table 7: Number of matters and defendants that attracted monetary and incapacitative sanctions 

 

As noted in the introduction to this paper, previous empirical studies of public enforcement 

of directors’ duties have tended to analyse sanctions along jurisdictional lines, which, as 

noted above, is not always the most meaningful distinction.  Table 7 provides a new 

perspective on the data by grouping sanctions based on the similarity of their substantive 

effect, rather than by reference to their formal jurisdiction.  While pecuniary penalties are 

‘civil’ and fines are ‘criminal’, the similarity in terms of their substantive impact is greater 

than the similarity between pecuniary penalties and civil disqualification orders.  Of course, 

criminal convictions resulting in fines usually entail an automatic five year disqualification 

period pursuant to s 206B of the Corporations Act 2001 (Cth), as this applies to all 

convictions for contraventions of directors’ duties, except ss 191 and 195, not only 

convictions for which a prison sentence is imposed.  However, it seems that, in practice, 

there is not as great a point of distinction between pecuniary penalties and fines as it first 

appears, as almost all pecuniary penalties in the database were also accompanied by a civil 

disqualification order.  Of the 34 defendants upon whom pecuniary penalties were imposed 

Type of sanction Matters Defendants 

Monetary sanctions 

Pecuniary penalties and fines 20 38 

Incapacitative sanctions 

Disqualification and prison sentences 79 126 
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(see Table 6), only three did not also receive a disqualification order.  In regard to 

incapacitative sanctions, prison sentences can often be more substantively similar to 

disqualification orders than they are to fines, given the significant proportion of ‘prison’ 

sentences that do not in fact result in imprisonment but instead result in a five year 

disqualification period, as discussed above.   

Table 7 further highlights the significant emphasis on incapacitative sanctions, with 126 

defendants receiving either disqualification orders or prison sentences and only 38 

defendants receiving either pecuniary penalties or fines.  Of the total number of 188 

individual sanctions imposed (the sum of the figures in the right-hand column of Table 6), 

disqualification orders and prison sentences each accounted for 33.51% (63 of 188) of the 

sanctions (67.02% collectively, 126 of 188), while pecuniary penalties accounted for 18.09% 

(34 of 188) and fines only accounted for 2.13% (4 of 188).  Incapacitative sanctions were 

imposed approximately three times more often than pecuniary penalties and fines. 

2  Magnitude of Sanctions imposed for Contraventions of Directors’ Duties 

This section of the paper analyses the magnitude of sanctions imposed on defendants for 

contraventions of directors’ duties.  To conduct this analysis, it was necessary to exclude 

from the relevant study samples defendants who had contravened other provisions of the 

Corporations Act 2001 (Cth) or other laws altogether.  In matters where the defendants had 

breached laws other than directors’ duties, it was not usually possible to identify the 

proportion of the sanction that was attributable to the directors’ duties contraventions as 

distinct from the breaches of the other laws.  In many cases the judgments imposed a global 

sanction for all of the contraventions, while in others the sanctions attached to individual 

contraventions were partly cumulative and partly concurrent, meaning that it was not 

possible to identify the precise proportion of the final sanction attributable to the directors’ 

duties contraventions.  This has resulted in relatively small sample sizes.  

This section of the paper continues the analysis of sanctions by reference to the distinction 

between monetary and incapacitative sanctions.  Table 8 sets out the magnitude of civil 

pecuniary penalties and fines (monetary sanctions), while Table 9 presents the magnitude of 

civil disqualification orders and prison sentences (incapacitative sanctions).  The sample 

sizes are indicated in parentheses.   

Table 8:  Magnitude of civil pecuniary penalties and criminal fines imposed on defendants who 

contravened only directors’ duties provisions 

 Civil pecuniary 

penalties 

Criminal fines 

Average and median amounts 

Average - Defendants with a single contravention/count  $25,000 (11) Insufficient data 

Median - Defendants with a single contravention/count  $25,000 (11) Insufficient data 
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Average - Defendants with multiple contraventions/counts  $177,875 (16) Insufficient data 

Median - Defendants with multiple contraventions/counts  $145,000 (16) Insufficient data 

Average - All defendants $115,593 (27) $42,500 (2) 

Median - All defendants $50,000 (27) $42,500 (2) 

Highest amounts 

Defendant with a single contravention/count $40,000 $10,000 

Defendant with multiple contraventions/counts $500,000  $75,000  

 

The term ‘multiple contraventions’ in Table 8 refers to the number of contraventions, not 

the number of provisions contravened.  Thus, the defendants who committed ‘multiple 

contraventions’ may have committed multiple contraventions of the same provision or 

multiple contraventions of different directors’ duties provisions.  In most of the matters 

where defendants had committed multiple contraventions, it was not possible to identify 

the precise number of contraventions.  This was typically because the unlawful incidents 

were numerous and tended to be bundled together into groups of contraventions, making it 

unclear whether the group of incidents constituted a ‘contravention’ or whether each 

incident within the group constituted a ‘contravention’.  It was only possible to identify with 

precision the number of contraventions in relation to five of the 16 defendants who had 

committed multiple contraventions as set out in Table 8.  Of this sample of five defendants, 

the average number of contraventions per defendant was five to six.   

Table 8 indicates that the civil pecuniary penalties imposed were quite low relative to the 

statutory maximum of $200,000, keeping in mind that this is the maximum for a single 

contravention and the majority of defendants had committed multiple contraventions (16 

out of 27, or 59.26%).  The average and median pecuniary penalties imposed on defendants 

for a single contravention were both $25,000, amounting to only 12.50% of the maximum.  

However, there is a question as to whether this sample is representative of the typical 

pecuniary penalty, as seven of the 11 defendants within the sample were the non-executive 

directors in the James Hardie proceedings, all of whom received penalties of either $20,000 

or $25,000.44   The average and median pecuniary penalties imposed on defendants with 

multiple contraventions were significantly higher, at $177,875 and $145,000 respectively, 

but they were still less than the maximum penalty for a single contravention, even though, 

as explained above, these defendants had typically engaged in numerous incidents of 

unlawful conduct such that it was not possible to identify the precise number of individual 

contraventions.  The average penalty imposed on all defendants was $115,593, amounting 

to 57.80% of the maximum for a single contravention.  However, the median penalty 

imposed on all defendants was much lower, at $50,000, due to the large number of 

penalties at the lower end of the scale.  Ten of the 27 penalties ranged from $20,000 to 

$25,000.  Only five of the penalties imposed on defendants who had committed multiple 

                                                           
44

  See Gillfillan v ASIC [2012] NSWCA 370, [363]. 



An Empirical Analysis of Public Enforcement of Directors’ Duties in Australia: Preliminary Findings, Working Paper No. 3, 31 December 2015 
 

27 
 

contraventions exceeded the statutory maximum of $200,000 for a single contravention, 

which were penalties of $201,000, $220,000, $350,000, $390,000 and $500,000.   

In regard to fines for criminal convictions, the sample sizes are too low to yield any 

meaningful conclusions on the average magnitude of fines.  However, the highest fines 

imposed were very low relative to the maximum fines available pursuant to Schedule 3 of 

the Corporations Act 2001 (Cth).  The highest (and only) fine imposed on a defendant with a 

single directors’ duties contravention was $10,000, which was 4.55% of the applicable 

maximum fine for a single contravention of $220,000 at the time.45  The highest (and only) 

fine imposed on a defendant with multiple directors’ duties contraventions was $75,000, 

which was 22.06% of the applicable maximum fine for a single contravention of $340,000 at 

the time.  The two additional defendants who contravened other provisions attracting 

criminal fines in addition to directors’ duties provisions were fined $4,000 and $10,000.   

Table 9 presents the magnitude of civil disqualification orders and prison sentences imposed 

on defendants who only contravened directors’ duties and did not breach any other laws.  

The right-hand column displays the average maximum prison sentence imposed (i.e. the 

maximum period of actual incarceration, if the defendant does not comply with the 

conditions attached to the sentence) and the average minimum prison sentence imposed 

(i.e. the minimum period of actual incarceration, if the defendant complies with the 

conditions attached to the sentence).  The ‘maximum sentences’ that were actually 

imposed, as referred to in Table 9, are not to be confused with the statutory maximum 

sentence that could have been imposed, as described in Part III, Section B (i.e. five years per 

count, except in relation to ss 191 and 195).  Similarly, the ‘minimum sentences’ that were 

actually imposed, as referred to in Table 9, should not be confused with minimum sentences 

required by statute, known as ‘mandatory sentencing’, which applies in some areas of 

sentencing but not sentencing for contraventions of the directors’ duties provisions of the 

Corporations Act 2001 (Cth).  Table 9 contains two variations on the average minimum 

sentence, one including defendants who were immediately released and one excluding 

defendants who were immediately released.  Including defendants who were immediately 

released in the calculations dramatically brings down the average minimum sentence, due 

to the minimum sentence in such matters being zero.     

Table 9:  Magnitude of civil disqualification orders and prison sentences imposed on defendants 

who contravened only directors’ duties 

 Civil 

disqualification 

Prison sentences 

Average duration 

Defendants with single 22.60 months (10) Max sentence: 25.78 months (9) 

                                                           
45

  Note that the current maximum is $360,000, due to increases in the value of the ‘penalty unit’ in the 
Crimes Act 1914 (Cth). 
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contravention/count 

 

 

Min sentence (including defendants immediately 

released): 9.56 months (9) 

Min sentence (excluding defendants 

immediately released): 17.20 months (5) 

Defendants with multiple 

contraventions/counts 

80.57 months (21) Max sentence: 27.84 months (19) 

Min sentence (including defendants immediately 

released): 8.53 months (19) 

Min sentence (excluding defendants 

immediately released): 16.20 months (10) 

All defendants 61.87 months (31) Max sentence: 27.18 months (28) 

Min sentence (including defendants immediately 

released): 8.86 months (28) 

Min sentence (excluding defendants 

immediately released): 16.53 months (15) 

Highest duration 

Defendant with single 

contravention/count 

27 months Min sentence: 36 months 

Max sentence: 51 months 

Defendant with multiple 

contraventions/counts 

300 months* Min sentence: 48 months 

Max sentence: 48 months 

 
*Three of the total of 63 civil disqualification orders (see Table 6) imposed during the ten year study 

period were permanent.  However, these three defendants had contravened a number of other 

provisions in addition to directors’ duties provisions and were therefore excluded from Table 9. 

Table 9 presents a complex picture of the magnitude of incapacitative sanctions.  There was 

a clear positive correlation between the number of contraventions and the duration of civil 

disqualification orders, in the sense that disqualification orders imposed on defendants with 

multiple contraventions (80.57 months) were on average longer than those imposed on 

defendants with a single contravention (22.60 months).  However, there was no such 

correlation in relation to the number of counts for criminal convictions and the duration of 

prison sentences.  The average civil disqualification order for defendants with multiple 

contraventions (80.57 months) was almost four times the average for defendants with a 

single contravention (22.60 months).  By contrast, the average minimum prison sentence for 

defendants with multiple counts (8.53 months) was in fact slightly lower than the average 

for defendants with a single count (9.56 months).  This distinction was also reflected in the 

highest sanctions imposed.  The highest civil disqualification order for a defendant with 

multiple directors’ duties contraventions (300 months) was much higher than the highest 

order for a defendant with a single contravention (27 months), whereas the highest 

maximum prison sentence (51 months) was in fact imposed on a defendant with only a 

single count. 
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In terms of the relative magnitude of civil and criminal incapacitative sanctions, the average 

duration of civil disqualification orders imposed on all defendants was 61.87 months (just 

over five years).  The average duration of the maximum prison sentence imposed on 

defendants with a single count was 25.78 months, amounting to 42.97% of the maximum 

sentence of five years for a single count applicable to all of the directors’ duties provisions 

except ss 191 and 195.  As discussed above, the average duration of prison sentences for 

defendants with multiple counts did not differ much from the average for those with a 

single count.  The average maximum prison sentence imposed on defendants with multiple 

counts was 27.84 months.  Of course, as discussed previously, any criminal conviction for 

contravention of directors’ duties, except ss 191 and 195, results in an automatic five year 

disqualification period pursuant to s 206B, so this must be taken into account when 

comparing the magnitude of civil and criminal incapacitative sanctions.  Also, magnitude 

should not be equated with severity.  It is difficult to meaningfully compare the severity of 

time spent disqualified from managing corporations and time spent serving a prison 

sentence.  While the highest disqualification orders imposed in the 87 proven matters 

(permanent disqualification) were vastly higher than the lowest minimum prison sentence 

that did not involve immediate release (six weeks), six weeks of imprisonment could be 

regarded as more severe than permanent disqualification, given that deprivation of liberty is 

a much harsher sanction than disqualification from managing corporations. 

Together, Tables 8 and 9 show that incapacitative sanctions are not only much more 

frequently imposed than monetary sanctions but also of a more significant magnitude.  The 

median pecuniary penalty of $50,000 is relatively insignificant compared to the average 

61.87 month disqualification order or 16.53 month minimum prison sentence followed by 

five years of automatic disqualification.  However, all but three of the 38 defendants who 

received pecuniary penalties or fines also received either civil management disqualification 

orders or automatic disqualification pursuant to s 206B of the Corporations Act, so this must 

be taken into account when assessing the overall impact of the sanctions imposed on each 

defendant.  There is some judicial authority suggesting that civil disqualification orders are 

to be treated as the default sanction and that pecuniary penalty orders are only to be 

imposed where disqualification would be an inadequate or inappropriate remedy.46  This 

arguably supplementary role of pecuniary penalties could be part of the explanation why 

the magnitude of such penalties was relatively low.  Given the accompanying 

disqualification periods, it may have been perceived as unnecessary to impose high 

monetary sanctions in addition to the disqualification orders. 

D  Liability Rates, Duration of the Enforcement Process and ASIC Media Release Coverage 

This section of the paper presents data on a number of broader aspects of the enforcement 

process, including liability rates (i.e. win/loss rates), duration of the enforcement process 

                                                           
46

  See R. P. Austin and I. M. Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law (Online edition, 
LexisNexis Butterworths, 2015), [3.400.24]. 
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and ASIC media release coverage (i.e. whether the matter was covered in ASIC media 

releases).  These broader aspects contextualise the detailed data presented on matters, 

defendants and sanctions in the preceding sections and provide an important insight into 

the relative impact of civil and criminal enforcement.   

Table 10 presents the percentage and number of matters in which liability was proven and 

the percentage and number of defendants who were proven liable.  

Table 10: Liability rates of civil and criminal enforcement  

 Civil Criminal 

Liability rate by matter 

All matters 88.89%     (24 of 27) 87.50%     (63 of 72) 

Superior court matters only 88.89%     (24 of 27) 87.50%     (21 of 24) 

Liability rate by defendant 

All defendants 92.31%     (72 of 78) 84.38%     (70 of 83) 

Superior court defendants only 92.31%     (72 of 78) 79.31%     (23 of 29) 

 

Table 10 shows that, despite the higher standard of proof applicable to criminal matters, the 

liability rates for civil matters were not significantly higher than those for criminal matters.  

This may in part be due to the fact that the common law Briginshaw principle has often 

been applied to the civil standard of proof in proceedings for contraventions of directors’ 

duties, which has effectively meant that in many civil matters the standard of proof has 

been higher than the balance of probabilities.47
  

Table 11 presents data on the average duration of the civil and criminal enforcement 

processes.  In regard to superior court proceedings, the duration of the enforcement 

process is measured from the date of the first detected contravention, as documented in 

the judgment, to the date of the final judgment.  The information provided by the CDPP 

indicated the ‘date received’ and ‘matter completed’, which likely represents the time 

period between the date on which the CDPP received the brief from ASIC and the date the 

matter was closed subsequent to the final judgment.  Thus, while the figures for superior 

court proceedings represent the duration of the entire enforcement process, including 

detection, investigation and litigation, the figures for the inferior court proceedings only 

represent the duration of the litigation phase of the enforcement process.  This would 

include the time it takes the CDPP to conduct its assessment of the brief from ASIC in order 

to determine whether the matter is suitable for criminal prosecution. 

                                                           
47

  See T. Middleton, ASIC Corporate Investigations and Hearings (Thomson Reuters, 2012) 8.1520; R. P. Austin 
and I. M. Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law (Online edition, LexisNexis 
Butterworths, 2015) [3.410.6]; V. Comino, ‘James Hardie and the Problems of the Australian Civil Penalties 
Regime’ (2014) 37 UNSW Law Journal 196, 225; A. Keay and M. Welsh, ‘Enforcing Breaches of Directors’ 
Duties by a Public Body and Antipodean Experiences (2015) 15 Journal of Corporate Law Studies 255, 268. 
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Table 11: Duration of civil and criminal enforcement  

 Civil Criminal 

Superior court proceedings 

First detected contravention to final judgment 83 months (23) 95 months (23) 

Inferior court proceedings 

Date received to matter completed __ 37 months (48) 

 

Table 11 shows that the civil enforcement process was on average only slightly quicker than 

the criminal enforcement process for superior court proceedings.  In percentage terms, civil 

enforcement was 13.48% quicker than criminal enforcement.  However, it is difficult to 

directly compare the duration of civil and criminal proceedings as in some instances civil 

proceedings are stayed so that they do not jeopardise concurrent criminal proceedings.  

Whereas both civil and criminal enforcement had high success rates, the duration of the 

enforcement process in both jurisdictions was lengthy, with matters on average taking 

upward of seven years from the date of the first contravention to be finalised.   

Finally, Table 12 presents data on the percentage and number of matters that were covered 

in ASIC media releases.  This table shows that, although criminal enforcement was more 

prevalent than civil enforcement and criminal sanctions were generally more severe, 

criminal enforcement tends to attract less coverage in ASIC media releases.  It is interesting 

to note that only 70% of proven superior court criminal matters were covered in ASIC media 

releases, as it might be expected that proven superior court matters would be most likely to 

attract media attention, given the higher status of the forum involved.  However, five of the 

six superior court criminal matters that were not covered in ASIC media releases involved 

appeals that were dismissed, so the enforcement outcome was unchanged.   

Table 12: ASIC media release coverage of civil and criminal enforcement  

 Civil Criminal 

All matters 100%     (27 of 27) 88.88%   (64 of 72) 

Superior court matters 100%     (27 of 27) 75.00%   (18 of 24) 

Proven superior court matters 100%     (24 of 24) 71.43%    (15 of 21) 

Unproven superior court matters 100%     (3 of 3) 100%       ( 3 of 3) 

Inferior court matters __ 95.83%   (46 of 48) 

Proven inferior court matters __ 97.62%    (41 of 42) 

Unproven inferior court matters __ 83.33%    (5 of 6) 
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VI  CONCLUSION 
 

The preliminary research findings presented in this working paper have revealed a number 

of trends in relation to public enforcement of directors’ duties that have not been identified 

or fully investigated in previous empirical studies.  The following is a summary of the key 

findings presented in Part V. 

 Sections 180, 181, 184(1) and 184(2) were the most frequently enforced directors’ 

duties provisions.  These provisions accounted for 102 of 110 (92.73%) occasions on 

which contravention of a directors’ duties provision was proven.  Section 184(2) was 

the most frequently enforced provision, accounting for 50 of 110 (45.45%) such 

occasions (see Tables 2 and 3).   

 

 A significant proportion of public enforcement of directors’ duties occurred at the 

inferior court level.  Inferior court criminal matters accounted for 42 of 87 (48.28%) 

proven matters and 47 of 142 (33.10%) liable defendants (see Table 4).   

 

 Criminal enforcement of directors’ duties was more prevalent than civil 

enforcement.  Excluding matters in which ss 180, 191 and 192 were the only 

provisions contravened or allegedly contravened, criminal enforcement accounted 

for 63 of 78 (80.77%) proven matters and 70 of 115 (60.87%) liable defendants (see 

Table 5).  However, civil enforcement still accounted for a significant 45 of 115 

(39.13%) liable defendants (see Table 5).   

 

 Including matters in which ss 180, 191 and 192 were the only provisions contravened 

or allegedly contravened, civil enforcement accounted for more liable defendants 

than criminal enforcement, 72 of 142 (50.70%), despite accounting for fewer proven 

matters, 24 of 87 (27.59%) (See Table 4).  This is due to the fact that civil matters 

often involved several defendants whereas criminal matters usually only involved 

one defendant.   

 

 Incapacitative sanctions significantly outnumbered monetary sanctions.  Of the total 

number of 188 individual sanctions imposed, disqualification orders and prison 

sentences each accounted for 33.51% (63 of 188) of the sanctions (67.02% 

collectively, 126 of 188), while pecuniary penalties accounted for 18.09% (34 of 188) 

and fines only accounted for 2.13% (4 of 188).  Incapacitative sanctions were 

imposed approximately three times more often than pecuniary penalties and fines 

(see page 25). 
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 The median magnitude of monetary sanctions imposed on defendants who 

contravened only directors’ duties provisions was low relative to the statutory 

maximum sanctions.  The median civil pecuniary penalty imposed on defendants 

with a single contravention was $25,000 (12.50% of the maximum penalty for a 

single contravention of $200,000).  The median penalty imposed on all defendants, 

including defendants with multiple contraventions, was $50,000.  The sample sizes 

of fines for criminal convictions were too low to yield any meaningful conclusions 

regarding the average or median magnitude of fines.  However, the highest (and 

only) fine imposed on a defendant with a single count was $10,000 (4.55% of the 

maximum fine for a single count of $220,000 applicable at the time of judgment).  

The highest (and only) fine imposed on a defendant with multiple counts was 

$75,000 (see Table 8). 

 

 Of defendants who contravened only directors’ duties provisions, the average civil 

disqualification order imposed on defendants with a single contravention was 22.60 

months and the average imposed on all defendants, including defendants with 

multiple contraventions, was 61.87 months (see Table 9).  

 

 Of defendants who contravened only directors’ duties provisions, the average 

maximum prison sentence imposed on defendants with a single count was 25.78 

months (42.97% of the statutory maximum sentence of five years for a single count 

applicable to all of the directors’ duties provisions except ss 191 and 195).  The 

average maximum sentence imposed on all defendants was 27.18 months.  

Respectively, the average minimum sentences were 17.20 months and 16.53 months 

(excluding matters which involved conditional immediate release) (see Table 9).  All 

but two of the 63 proven criminal matters involved convictions and thereby 

attracted an automatic five year disqualification period pursuant to s 206B of the 

Corporations Act 2001 (Cth) (see page 24). 

 

 A significant proportion of prison sentences involved immediate release.  Of criminal 

defendants who only contravened directors’ duties provisions, 13 of 28 (46.43%) 

defendants received prison sentences that involved immediate release conditional 

on good behaviour (see page 24). 

 

 The liability rate for civil matters was only slightly higher than criminal matters, 

despite the higher standard of proof applying to criminal matters.  Liability was 

proven in 24 of 27 (88.89%) civil matters and 63 of 72 criminal matters (87.50%).  

However, more civil defendants were found liable, 72 of 78 (92.31%), than criminal 

defendants, 70 of 83 (84.38%) (see Table 10).  
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 The average duration of the enforcement process was somewhat shorter for civil 

proceedings than criminal proceedings.  From the first detected contravention to the 

final judgment, the average duration of superior court civil proceedings was 83 

months while the average duration of criminal proceedings was 95 months (see 

Table 11). 

 

 Civil matters received more frequent ASIC media release coverage than criminal 

matters.  Despite criminal enforcement of directors’ duties being more prevalent 

than civil enforcement, ASIC media releases covered 100% of civil matters but only 

88.88% of criminal matters (see Table 12).   

The forthcoming final paper on public enforcement of directors’ duties to be published in 

2016 will present some additional data on management disqualification orders pursuant to s 

206F of the Corporations Act 2001 (Cth) and enforceable undertakings involving 

contraventions of directors’ duties.  This data will allow for an analysis of four different 

methods of enforcement of directors’ duties – criminal, civil, administrative and negotiated 

enforcement – and consideration of their relative prevalence and importance.  Drawing on 

this empirical database, the paper will consider the extent to which the original aspirations 

of the civil penalty regime for the enforcement of directors’ duties have been put into 

practice.  Among other issues, the paper will address the extent to which the system of 

responsive regulation and ‘pyramid of enforcement’48 envisaged by those who advocated 

for the civil penalty regime have been implemented.   

                                                           
48

  See I. Ayres and J. Braithwaite, Responsive Regulation, Transcending the Deregulation Debate (Oxford 
University Press, 1992); G. Gilligan, H. Bird and I. Ramsay, ‘Civil Penalties and the Enforcement of Directors’ 
Duties’ (1999) 22 UNSW Law Journal 417; Senate Standing Committee on Legal and Constitutional Affairs, 
Parliament of Australia, Company Directors’ Duties: Report on the Social and Fiduciary Duties and 
Obligations of Company Directors (1989). 


