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Recommendations 
 
Recommendation 1 
3.102 The committee recommends that the Australian Competition and Consumer 
Commission (ACCC), as part of its inquiry into the Australian dairy industry, evaluate 
the extent to which the code of conduct will reduce power imbalances between 
farmers and processors, and recommend improvements to the code may better achieve 
this outcome. Any outcomes from the ACCC inquiry should be incorporated in the 
proposed review of the code after its first year of operation. 
 

Recommendation 2 
3.103 The committee recommends that the ACCC consider how collective bargaining 
in the dairy industry could be strengthened to enable these provisions to be more 
widely used and assist in addressing the power imbalance. 
 

Recommendation 3 
3.104 The committee recommends that any review of the code of conduct for 
contractual relationships should be undertaken by an independent party that can 
objectively assess whether the code is working as intended and consider if a 
mandatory code would be more appropriate. 
 
Recommendation 4 
4.52 The committee recommends that representative organisations of the dairy 
industry, together with retailers, develop an education campaign to promote awareness 
about the dairy industry so consumers can make informed choices when purchasing 
dairy products. 
 

Recommendation 5 
5.72 The committee recommends that dairy processors set opening prices 
conservatively so that any downward pressure from market forces will not result in 
retrospective price step-downs that have devastating impacts on dairy farmers. 

 
Recommendation 6 
5.73 The committee considers that an independent review of the government's dairy 
support package be undertaken to determine whether it has been effective in 
improving outcomes for affected dairy farmers and whether it has delivered value for 
money. 
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Recommendation 7 
6.26 The committee recommends that the ACCC specifically address the issue of 
unfair contract terms within the dairy industry and provide guidance as to whether 
milk supply contracts, in-principle, fall under the scope of the unfair contract term 
laws. Further, the ACCC should provide guidance as to how milk supply agreements 
and contracts could be developed under a code of conduct for contractual relationships 
to be compliant with unfair contract term laws. 
 

Recommendation 8 
6.37 The committee recommends that the House of Representatives pass the 
Competition and Consumer Amendment (Small Business Access to Justice) Bill 2017. 
 

Recommendation 9 
6.49 The committee recommends that the government prioritise action to reduce the 
regulatory burden across the cooperative sector and support programs to facilitate the 
establishment of new cooperatives. 
 

Recommendation 10 
6.63 The committee recommends that regulatory agencies, particularly the ACCC 
and ASIC, review their approach to publicly releasing information about 
investigations, with a view to providing greater general information about current 
enforcement activities and relevant issues of public concern. 
 
Recommendation 11 
6.75 The committee considers that the proposed Dairy Commodity Price Index is of 
limited value and its development should not be continued. 
 
Recommendation 12 
6.83 The committee recommends that an independent review of the Dairy Services 
Levy and Dairy Australia be undertaken by government to provide assurance to dairy 
farmers that they are receiving value for money from the Dairy Services Levy and the 
benefits of the levy are being fairly distributed across farmers in all dairy producing 
regions. 



  

 

Chapter 1 
Introduction 

1.1 On 14 September 2016, the Senate referred an inquiry into the Australian 
dairy industry to the Senate Economics References Committee for report by 
24 February 2017, in order to establish a fair, long term solution to Australia's dairy 
crisis, with particular reference to fresh milk security and:  

• the legality of retrospective elements of milk contracts;  
• the behaviour of Murray Goulburn; and  
• any other related matters. 

1.2 The reporting date for the inquiry was extended on a number of occasions—
initially to 30 March 2017 on 13 February 2017, to 11 May 2017 on 27 March 2017, 
to 29 June 2017 on 10 May 2017, to 10 August 2017 on 20 June 2017, and finally to 
17 August 2017 on 9 August 2017.  
1.3 The referral of this matter was part of a general business notice of motion 
where the Senate noted that: 

(a) the Australian dairy industry is facing an unprecedented crisis with the 
retail cost of bottled milk per litre often less than the retail cost of 
bottled water; 

(b) Australian milk production since deregulation over 15 years has 
decreased from approximately 11 billion litres per year to 9 billion litres 
per year – a 20 per cent decrease, while New Zealand milk production 
has almost doubled; 

(c) in 2011, a report of the Senate Economics References Committee 
recommended that producers' contracts with dairy farmers should offer 
a clear, consistent formula for milk pricing with unambiguous 
conditions; 

(d) five years later, the livelihoods of up to 40 per cent of Australian dairy 
farmers are under threat because of imposed, retrospective debt, helped 
by unclear, inconsistent milk pricing contracts with ambiguous 
conditions; 

(e) Australia’s largest dairy producer and milk price setter, Murray 
Goulburn, has been allowed to force onto its suppliers unprecedented 
milk contracts or agreements ensuring that dairy farmers are burdened 
with retrospective debts ranging from tens to hundreds of thousands of 
dollars; 

(f) Australian rural and regional communities face losing millions of dollars 
and thousands of jobs if a fair, long term solution to Australia's dairy 
crisis is not found; and 
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(g) the mental and physical health of dairy families and workers are being 
unnecessarily and unfairly placed in jeopardy as politicians, legal and 
industry experts argue about possible solutions to the dairy crisis.1 

Conduct of the inquiry 
1.4 The committee advertised the inquiry on its website and wrote to relevant 
stakeholders and other interested parties to draw attention to the inquiry and invite 
them to make written submissions.  
1.5 The committee received 46 submissions as well as additional information and 
answers to questions taken on notice. They are listed at Appendix 1.  
1.6 The committee held six public hearings: 
• 26 October 2016 in Canberra; 
• 15 November 2016 in Melbourne; 
• 31 January 2017 in Brisbane; 
• 1 February 2017 in Perth; 
• 2 February 2017 in Shepparton; and  
• 3 February 2017 in Burnie. 
1.7 A list of witnesses who appeared is at Appendix 2. 
1.8 References to Committee Hansard are to the Proof Hansard and page numbers 
may vary between the Proof and Official Hansard transcripts. 
1.9 The committee thanks all of the individuals and organisations that assisted 
with the inquiry, especially those who made written submissions and/or gave evidence 
at the public hearings. 

Background to the inquiry  
1.10 Since deregulation in 1999, the Australian dairy industry has undergone a 
series of structural changes, resulting in a significant consolidation of dairy farm 
enterprises and widespread privatisation of processors. At the same time, retail 
competition in the dairy product sector has intensified with the aggressive promotion 
of 'private label' or 'homebrand' products—exemplified by the availability of $1 per 
litre milk since 2011. While there is no argument that low retail prices have been 
beneficial to consumers' purchasing power, a significant amount of value has been 
removed from the dairy value chain which has affected the viability of dairy farmers 
and processors.  
1.11 Despite being Australia's third largest agricultural industry, many dairy 
farmers are finding it increasingly difficult to cover costs and continue in the industry. 
Over the last decade, the farm gate milk price has been relatively stable while the cost 
of production has increased significantly.  

                                              
1  Journals of the Senate, No. 6, 14 September 2016, pp. 195-196. 
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1.12 Responding to low domestic prices and seeking better returns, some 
processors, particularly cooperatives, made strategic decisions to become more export 
orientated. However, international market conditions have deteriorated since 2014 
following a Russian trade embargo and relaxation of production quotas in Europe. 
This oversupply drove world dairy commodity prices down and increased competition 
for the remaining markets in Asia and the Middle East.  
1.13 As a result of these challenging market conditions and a range of poor 
domestic management decisions, the dairy industry reached a crisis point in April 
2016. At the time, Australia's largest dairy processor, Murray Goulburn Co-operative, 
reduced the farm gate price paid to its dairy suppliers in southern regions of the 
country―Victoria, South Australia and Tasmania―retrospectively for the entire 
2015–16 season. Fonterra Australia, the second largest processor in Australia, 
followed suit in May 2016. This retrospective 'step down' in farm gate milk prices by 
the two largest processors forced affected dairy farmers to accept a price reduction of 
more than 10 per cent in their milk prices for the entire year—a pricing 'clawback' that 
effectively meant many farmers in these regions were paid very low prices for the 
milk they produced in the final two months of the season and potentially incurred a 
substantial debt either to the processor or privately.  
1.14 Although cyclical price fluctuations are not unusual for export-exposed 
agricultural industries, the international dairy price downturn was exacerbated by the 
retrospective price reduction late in the 2015–16 season by Murray Goulburn. Many 
farmers were ill-prepared to absorb the low farm gate milk price over the remaining 
two months, particularly if they had already made investment decisions based on 
reasonable expectations about the farm gate milk price. This confluence of 
international and domestic events helped to create a 'perfect storm' which crippled 
many dairy farmers in the southern regions where the majority of Australia's milk 
output is produced and manufactured dairy products are processed. 
1.15 While some processors and dairy farmers in other regions were not directly 
affected by the actions of Murray Goulburn and Fonterra, these events highlighted the 
crisis facing the dairy industry in Australia and prompted the Senate to initiate this 
inquiry.  
Previous inquiries into the Australian dairy industry 
1.16 The committee notes that there have been two significant inquiries undertaken 
into the dairy industry in Australia by the Senate Economics References Committee in 
the last eight years: 
• Milking it for all it's worth—competition and pricing in the Australian dairy 

industry reported in May 2010 (the competition and pricing inquiry); and 
• The impacts of supermarket price decisions on the dairy industry reported in 

May and November 2011 (the supermarket impact inquiry). 
1.17 The competition and pricing inquiry succinctly explained the transition of the 
industry since deregulation and the events that led to the referral of that inquiry in 
September 2009: 
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Since its deregulation in 1999 the Australian dairy industry has evolved 
from a protected and regulated industry with many small farms, to one 
based on few but larger farms competing both nationally and 
internationally. During this period, significant consolidation has also been 
occurring at the retail and processor levels, which are now dominated by 
two supermarket chains and a handful of (now mostly foreign owned) 
processors, placing the farmers at a competitive disadvantage. These 
structural changes were masked in the boom years. Indeed in 2007–08 
Australia's dairy farmers were receiving record high farmgate prices for 
their milk and confidence was high—there was overconfidence in some 
industry advocates. That changed more or less overnight with a fall in the 
international commodity price which was followed by processors 
announcing price step-downs.2 

1.18 The conditions described above were essentially mirrored by the 
circumstances leading to the 2015–16 crisis: 
• confidence was high following the high milk prices in 2013–14 and 2014–15, 

and farmers were being encouraged to increase herd size; and 
• international prices collapsed following supply gluts and demand reductions. 
1.19 Arguably, the biggest difference between the events of 2007–08 and 2015–16 
was the size and timing of the step-down, and the impact that this had on farmers who 
were assured by Murray Goulburn up until the step-down that the forecast prices for 
2015–16 would be met. 
1.20 The supermarket impact inquiry was referred following the heavy discounting 
of private label milk and dairy products (including the introduction of $1 per litre 
milk) by Coles and its competitors from January 2011. While accepting that lower 
prices provided a positive outcome for consumers, concerns were raised regarding the 
effect of price cuts on the dairy farmer's incomes and the ability of some milk 
production regions to meet future demand for drinking milk.  
1.21 The work of these previous inquiries outlined some of the challenges facing 
dairy farmers then that, in one form or another, still persist: 
• power imbalances exist across the industry that result from larger players 

being able to dictate terms to the weaker parties (for example, retailers on 
processors and processors on farmers)—including collective bargaining 
arrangements and low-cost avenues for dispute resolution; 

• lack of a clear, consistent formula for milk pricing with unambiguous 
conditions; 

• reductions in the number of farmer-owned cooperatives and the benefits that 
accrue to farmers from the cooperative model; 

                                              
2  Senate Economics References Committee, Milking it for all it's worth—competition and pricing 

in the Australian dairy industry, May 2010, p. 1. 
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• increased transparency of government investigations (for example, by the 
ACCC) and improved communications regarding the progress of 
investigations; and 

• the long term viability of the dairy industry in some production regions. 
1.22 Given the clear overlap between the issues covered, the findings and 
recommendations contained in these reports remain pertinent to understanding the 
challenges facing the dairy industry presently, and will be drawn on where relevant to 
this inquiry. 

ACCC report into the dairy industry 
1.23 Around the same time as the Senate referred this inquiry, the government 
announced that it would also task the Australian Competition and Consumer 
Commission (ACCC) to hold an inquiry into the competitiveness of prices, trading 
practices, and the supply chain in the Australian dairy industry. The matters to be 
taken into consideration include: 
• the nature of competition between processors for both the acquisition of raw 

milk and the supply of processed milk and dairy products; 
• the nature of retail pricing arrangements for milk and dairy products, and their 

impact up the supply chain; 
• the effect (direct and indirect) of domestic retail and export prices, and level 

of domestic and overseas demand, for Australian processed milk and dairy 
products on dairy producers and processors; 

• the nature of commercial relationships between dairy producers and acquirers 
of raw milk and the impact of corporate structures adopted (including 
cooperative structures) upon on these relationships; 

• the mechanisms used by acquirers of raw milk to determine prices paid when 
acquiring raw milk and the transparency of those mechanisms; 

• the availability, transparency and accessibility of market price information, 
and its effectiveness for forecasting movement in farm gate milk prices; 

• the terms on which raw milk is acquired from dairy producers and the means 
by which such terms are agreed; 

• the allocation of commercial risk across the dairy supply chain; 
• the role of collective bargaining in the dairy industry and its effectiveness; 
• the existence of, or potential for, anti-competitive conduct and the possible 

impacts of any such conduct on businesses within the supply chain; and 
• any other factors affecting the farm profitability. 3 
1.24 The ACCC dairy inquiry is due to report by 1 November 2017. 

                                              
3  The Hon. Scott Morrison (Treasurer), Inquiry into the competitiveness of prices, trading 

practices and the supply chain in the Australian dairy industry, 27 October 2016. 
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1.25 While the committee welcomes the ACCC inquiry and looks forward to its 
findings and recommendations, it notes that the previous Senate Economics 
References Committee inquiries in 2010 and 2011 recommended that many of these 
issues be further investigated. Had this occurred, it may be that the events of 2016 
could have been avoided or at the very least, the impacts of these events reduced.  
1.26 The committee encourages the ACCC to consider the evidence and 
recommendations of this inquiry in formulating its findings and conclusions.  

Structure of report 
1.27 This report comprises six chapters, including this introductory chapter: 
• Chapter 2 provides an overview of trends and challenges facing the dairy 

sector. 
• Chapter 3 focuses on raw milk pricing and supply contracts. 
• Chapter 4 looks at the effect of major retailers on the raw milk price. 
• Chapter 5 discusses the retrospective price step-down in 2016. 
• Chapter 6 explores the role government should have in supporting the dairy 

industry. 
 



  

 

Chapter 2 
Challenges facing the dairy industry 

2.1 Despite being Australia's third largest agricultural industry, the dairy industry 
faces a number of significant challenges which, if left unaddressed, have the potential 
to threaten the long term viability of dairy production. The industry is not 
homogenous and varies with distinct challenges across different geographical regions. 
Challenges also arise due to the inherent and interconnected relationships between 
farmers and end consumers. For many farmers, the challenges they were already 
facing were exacerbated by the retrospective price step-downs of May 2016.  
2.2 A perennial question voiced by stakeholders is why hasn't the Australian dairy 
industry grown like its counterpart in New Zealand. A comparison of the two industry 
structures is briefly undertaken in this chapter. 

Overview of Australia's dairy industry 
2.3 The dairy industry in Australia is a $13.7 billion farm, manufacturing and 
export industry.1 With a farm gate value alone of $4.5 billion, the Australian dairy 
industry is Australia's third largest agricultural industry behind beef and wheat.  
2.4 Australia's dairy industry consists of around 6000 dairy farms which produce 
approximately 9.5 billion litres of milk a year. The industry is estimated to directly 
employ approximately 39 000 people on farms and in factories, while more than 
100 000 Australians rely on dairy for their livelihoods, including vets, scientists, 
mechanics, financial advisers and feed suppliers. Approximately 98 per cent of dairy 
farms are family-owned businesses.2  
Increased productivity and farm debt 
2.5 Since deregulation of the industry in 2000, production has remained relatively 
stable as herd sizes increased while the number of farms decreased. The average herd 
size has increased from 168 head per farm in June 2000 to 273 head per farm in June 
2016, while the number of farms halved from almost 13 000 to just over 6000 in the 
same period (Figure 2.1).3 Productivity increases, arising from more efficient 
practices and the closure of farms in less productive regions, have resulted in 
relatively stable production volumes for the industry overall.   
2.6 While Australian dairy farmers' productivity has consistently improved since 
deregulation, the price they receive at the farm gate is generally much less than their 
international counterparts, particularly northern hemisphere farmers who are 
subsidised. That said, their return, on average, has been higher that New Zealand 
farmers.   

                                              
1  Dairy Australia, Australian Dairy Industry In Focus 2016, [p. ii]. 
2  Australian Dairy Farmers, Submission 10, [p. 1]. 

3  Dairy Australia, Australian Dairy in Focus 2016, p. 6. 
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2.7 Murray Goulburn noted that the structural adjustment which increased 
productivity was associated with industry deregulation: 

The removal of incentives for over-production in 2000 encouraged dairy 
farms to become more productive (to ensure viability in the absence of 
government assistance). In some cases, the land, capital and labour 
previously used in dairy farming was reallocated to more productive uses. 
These developments have led to fewer, but larger and more productive, 
dairy farms in Australia.4 

Figure 2.1: Australian milk production versus indices of farms and cows milked 

 
Source: Dairy Australia, Australian Dairy Industry In Focus 2016, p. 13. 

2.8 Average farm debt has also increased from $346 000 in 2000 to $861 500 in 
2015 in real terms, reflecting increased farm size and the exit of smaller farms. 
Greater levels of borrowing have made many farmers more vulnerable to exceptional 
circumstances, such as drought and floods, and variations in farm gate milk prices.  

Increased domestic demand 
2.9 Domestic demand for dairy products remains strong with population growth 
and per capita milk consumption both contributing to increased dairy consumption. 
Dairy Australia notes that 'in 2015–16, 25 per cent of Australia's milk production was 
used for drinking milk compared to 18 per cent in 2001–02'.5 
2.10 As a result, the share of dairy production devoted to export markets has 
decreased from 56 per cent in June 2000 to 34 per cent in June 2016 (Figure 2.2).  

                                              
4  Murray Goulburn, Submission 8, p. 19. 

5  Dairy Australia, Australian Dairy Industry In Focus 2016, p.16. 
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Figure 2.2: Australian milk consumption and exports (milk equivalents) 

 
Source: Dairy Australia, Australian Dairy Industry In Focus 2016, p. 19. 

2.11 However, international prices for dairy commodities influence farm gate milk 
prices as import barriers to the Australian market are low: 

Australian dairy manufacturers will generally not sell into the domestic 
market at a lower price than can be obtained in export markets, and 
competition amongst domestic manufacturers and from imports (noting 
import barriers such as tariffs are low) will ensure that domestic consumers 
do not pay more than the world price (notwithstanding there will be some 
divergence in prices due to quality differences).6 

2.12 This view was shared by Murray Goulburn which noted that:  
The domestic Australian market is also exceptionally competitive with 
international dairy groups also able access this market via free trade 
agreements.7 

2.13 Australia is a significant importer of dairy products, particularly cheese, butter 
and whole milk powder from New Zealand and cheese, ice-cream and lactose from 
other countries (Figure 2.3).8 The importation of dairy products increases the 
competitive pressure on the domestic production of manufactured products and 
provides an alternative avenue for retailers and food processors to source dairy 
products.  

                                              
6  Productivity Commission, Relative costs of doing business in Australia: Dairy product 

manufacturing, pp.179–180. 

7  Murray Goulburn, Submission 8, p. 12. 

8  Dairy Australia, Australian Dairy Industry in Focus 2016, p. 50. 
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Figure 2.3: Australian dairy imports 

 
Data sources: Dairy Australia, Australian Dairy Industry In Focus: Volumes 2012–2016. 

Recent challenges 
2.14 It is fair to say that the Australian dairy industry has faced a number of 
challenges both domestically and internationally in the last few years.  
2.15 Globally, the dairy industry has been impacted by oversupply arising from 
increased production in Europe, the United States and New Zealand, and constrained 
demand from Russian trade bans and an economic slowdown in China. As the world's 
fourth largest exporter, lower international prices have flowed through to processor 
margins and farm gate milk prices.  
2.16 Domestically, weather events and increased input costs have provided 
challenging conditions for many farmers, resulting in tighter margins, lower on-farm 
investment and reduced confidence. According to Dairy Australia: 

The increased level of market and margin volatility within the industry in 
the last five to six years has served to undermine confidence in the outlook 
for many farmers who are seeking reliable returns on which to build a 
longer term future.9 

2.17 These challenges have affected some dairy regions disproportionately, 
particularly those farmers in the Southern Milk Region where retrospective price 

                                              
9  Dairy Australia, Australian Dairy In Focus 2016, p. 3. 
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step-downs by Murray Goulburn and Fonterra in April and May 2016 significantly 
reduced incomes in the 2015–16 season. 
2.18 Despite the recent challenges faced by the industry, some stakeholders were 
positive about the future.10 For example, Australian Dairy Farmers submitted: 

While the dairy industry has been under intense pressure, we are also an 
industry that has the know-how and resilience to overcome adversity and 
thrive in the long term.11 

2.19 The Department of Agriculture and Water Resources expressed similar 
sentiments: 

Despite the current challenging operating environment for the sector, 
industry fundamentals are sound and long-term prospects remain good. This 
is evidenced by continuing capital investment aimed at improving on-farm 
efficiencies, greater value-adding in the processing sector to take advantage 
of increasing export opportunities arising from Australia's free trade 
agreements.12 

2.20 There also appear to be opportunities in the domestic market and, if recent 
trends continue, it is likely that domestic dairy consumption may outstrip domestic 
supply in the next decade or so. This situation may provide an impetus for processors 
and retailers to reconsider how best to meet future demand in an environment of 
increasing population and greater per capita dairy consumption.  

Regional differences in production matter 
2.21 The dairy industry is one of Australia's leading rural industries in terms of 
adding value through downstream processing. Much of this processing occurs close to 
farming areas thereby generating economic activity in many regional towns.13  
2.22 While there are eight dairy regions in Australia, it is useful to split these 
regions into two distinct groups to understand the main differences in production 
(Figure 2.4). The Southern Milk Region—comprising Victoria, Tasmania, South 
Australia and southern New South Wales—produce the majority of Australia's milk 
and production varies by season. The other dairy regions of central and northern New 
South Wales, Queensland and Western Australia, predominantly supply fresh milk to 
the domestic market and have more stable production profiles to meet processor 
requirements.  

                                              
10  See, for example, Craig and Rachel Dettling, Submission 31, [p. 2].  

11  Australian Dairy Farmers, Submission 10, [p. 3]. 

12  Department of Agriculture and Water Resources, Submission 23, p. 1. 

13  Dairy Australia, About the Australian dairy industry, http://www.dairyaustralia.com.au/ 
Industry-information/About-the-industry/About-the-Australian-dairy-industry.aspx (accessed 
12 October 2016). See also Dairy Australia, Australian Dairy Industry In Focus 2016, p. 6. 
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Figure 2.4: Australia's dairy regions  

 
Source: Dairy Australia, Australian Dairy In Focus 2016, p. 36. 

2.23 Although milk is produced in all states, the majority of milk production is 
concentrated in the Southern Milk Region. Indeed, Victoria produces over 60 per cent 
of all milk by value, has 57 per cent of the dairy farms and 65 per cent of dairy cattle. 
Compared to the rest of the country, the Southern Milk Region is more climatically 
favourable for dairy farming as it receives sufficient rainfall for pasture growth which, 
along with grain, comprises the critical feed input for dairy farming.14  

Seasonal differences and variations in milk production across regions 
2.24 Milk output varies with seasonal conditions and is dependent on when calving 
takes place. This normally occurs in spring when pasture is most abundant and is 
referred to as 'seasonal production'.15 The Australian dairy industry is strongly 
seasonal, which allows it to be predominantly pasture-based. Approximately 60 to 

                                              
14  ABARES, Australian dairy: financial performance of dairy farms, 2013–14 to 2015–16, p. 47. 

15  ABARES, Australian dairy: financial performance of dairy farms, 2013–14 to 2015–16, 
pp. 47–48.  
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65 per cent of cattle feed requirements comes from pasture feed and this results in 
efficient, high-quality milk production.16  
2.25 In the Southern Milk Region where seasonal production is most common, 
milk production peaks in October, tapers off until late-Summer, and then flattens out 
into the cooler winter months. The production of less perishable dairy products, such 
as cheese, milk powders and ice-cream, in these areas allows producers and 
manufacturers to maximise their large production of raw milk within the seasonal 
cycle.17 
2.26 The other production system used is 'year round production', and is mainly 
found in Western Australia, Queensland and northern New South Wales. Year round 
production is when calving is distributed throughout the year to achieve a more 
reliable supply of raw milk. Producing milk to meet the consistent daily demand 
throughout the year is challenging, given the normal seasonal variation in the 
production cycle. As such, requirements by processors for farmers to have flat 
production systems to match fresh milk market profiles adds to farm cost structures 
and risks, resulting in higher costs of production.18  

Relationships with processors are also important 
2.27 The Australian dairy processing sector includes farmer-owned co-operatives, 
public, private and multinational companies. Farmer-owned co-operatives were once 
dominant in the industry; however, only two remain—Murray Goulburn and Norco—
and process around 40 per cent of milk production.19 While Murray Goulburn is the 
market leader, the next four largest processors are all foreign-owned or controlled—
Fonterra (New Zealand); Parmalat (France); Lion Dairy and Drinks (Japan); and 
Warrnambool Cheese and Butter (Saputo, Canada). In 2015–16, the five largest 
processors accounted for 79 per cent of volume nationally.20  
2.28 As there has been no growth in milk production over the last decade, there has 
been limited investment to increase processing capacity. While some processors have 
invested in the development of new product lines, such as Murray Goulburn's 
establishment of fresh milk processing capacity in Laverton, others have closed or 
sold off production facilities which were not profitable and/or did not fit with their 
business objectives.  
2.29 Processors make operational and investment decisions about how best to add 
value to raw milk which reflect expectations about projected market demand and 
existing capacity in other processors. However, these decisions lock processors into 

                                              
16  Dairy Australia, Australian Dairy Industry In Focus 2016, p. 6. 
17  Dairy Australia, Australian Dairy Industry In Focus 2016, p. 13. 

18  Rural Industries Research and Development Corporation, From farm to retail—how food prices 
are determined in Australia, 2016, p. 63 

19  Dairy Australia, Australian Dairy Industry In Focus 2016, p. 17. 

20  Productivity Commission, Relative costs of doing business in Australia: Dairy product 
manufacturing, 2014, p. 44. 

http://www.weeklytimesnow.com.au/agribusiness/dairy/saputo-finalises-warrnambool-cheese-and-butter-takeover/news-story/79210fff830cbc8faa33160fa65bac7a
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particular product mixes whereby the prices for these products are subject to market 
forces. Decisions made by processors on the size of facilities, scale of operations and 
asset utilisation rates depend on the volume and seasonal variability of milk supply. 
These factors also affect the cost and competitiveness of dairy processing.21  
2.30 In addition, market dominance by a small number of large processors has the 
potential to reduce options for farmers, particularly as processing facilities must be 
located relatively close to farms. Following the retrospective price step-downs in April 
and May 2016, for example, many farmers found that they could not find alternative 
processors willing to take their milk. Similarly, a small number of farmers in Western 
Australia were forced to exit the dairy industry when none of the three processors in 
that region were willing to take them on.    
2.31 That said, many processors consider that competition for raw milk is robust, 
particularly in the Southern Milk Region. Bega Cheese noted that: 

When considering the market environment the Australian dairy industry 
operates in, it is notable that it is one of the most competitive in the world 
with a wide range of dairy manufacturers competing for both market share 
and milk supply.22  

2.32 Fonterra also noted that the Southern Milk Region is highly competitive, with 
processors competing for supply to fill their factories and setting milk prices at levels 
similar to that of their competitors.23  

Interdependencies between processors and farmers are strong 
2.33 The interdependency between processors and farmers are more important in 
the dairy industry than most other agricultural industries. Australian Dairy Farmers 
noted that: 

Collaboration is the key to get use where we need to be. Our industry relies 
on all the elements to operate efficiently. Farmers need processors and vice 
versa—so the solutions require all stakeholders to come together to ensure a 
positive future.24 

2.34 While there is no doubt that collaboration is important, it does appear that the 
interdependencies between processors and farmers, and retailers and processors, have 
resulted in power being concentrated in the hands of processors and retailers. To many 
stakeholders, addressing the imbalance of power between retailers, processors and 
farmers is of central importance to ensuring the sustainability and viability of the dairy 
industry in Australia. For example, WA Farmers commented that: 

Due to the very nature of dairy products being fresh and perishable, farmers 
are in a perilous situation as the milk they produce must be collected on a 
daily basis. As a result, dairy farmers have very limited market power. 

                                              
21  ABARES, Australian dairy: financial performance of dairy farms, 2013–14 to 2015–16, p. 85. 

22  Bega Cheese, Submission 37, [p. 3]. 

23  Fonterra Co-operative Group, Submission 38, p. 3. 

24  Australian Dairy Farmers, Submission 10, [p. 5]. 
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Unlike farmers that produce commodities like wheat which can be stored 
until more favourable market conditions prevail.25 

2.35 Similarly, Mr Nigel Hicks submitted that: 
…processors and retailers have used market power to impact on farm gate 
prices and deliver returns to their shareholders. This is normal business 
practice and an obligation of the directors of these companies to do so. It 
also highlights that there is money to be made from the dairy industry but 
that there is an imbalance in the distribution of the income generated.26 

2.36 Issues related to power imbalances within the dairy industry and the effect it 
has on farm gate milk prices is considered in more detail in chapter 3. 

Comparison with the New Zealand dairy industry 
2.37 Many parallels have been drawn between the Australian and New Zealand 
dairy industries, with some stakeholders questioning why the Australian dairy industry 
has effectively stalled over the last decade while output in New Zealand has almost 
doubled. Many of these stakeholders have advocated for Australia to emulate the so-
called New Zealand dairy model by creating a 'national champion' dairy product 
manufacturer. 
2.38 The Productivity Commission (PC) examined this issue in detail in the 2014 
report, Relative Costs of Doing Business in Australia: Dairy Product Manufacturing, 
and concluded: 

…it is overly optimistic to attribute New Zealand's dairy export 
performance primarily to the formation of Fonterra, let alone to use this 
experience to drive policy decisions in Australia. While the formation of 
Fonterra may well have assisted—at least in part—New Zealand's recent 
success on global dairy market, it is also the case that—relative to 
Australia—the New Zealand dairy industry has benefited from a number of 
significant advantages over this period including: 

• a free trade agreement with China, which has provided New Zealand dairy 
with significantly improved access to the Chinese market… 

• the absence of drought compared with Australia, which has experienced severe 
drought in 2002–03 and 2006–07  

• a lower-valued currency… 

• competition for land, labour and expertise amongst domestic industries was—
more than likely—less intense in New Zealand than in Australia over recent 
years. While the resources investment boom in Australia drew resources away 
from dairy and toward higher returning industries, relatively low returns to 

                                              
25  WA Farmers, Submission 46, p. 2. 

26  Mr Nigel Hicks, Submission 25, [p. 1]. 
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many non-dairy agricultural industries (such as sheep and forestry) in New 
Zealand led to a high rate of land conversion towards dairying.27 

2.39 Bega Cheese also provided some useful context on the differences between 
the dairy industries in each country: 

The Australian dairy industry has evolved differently to the industry in New 
Zealand which it is often compared to. While the New Zealand dairy 
industry has a very small domestic market and is almost totally exposed to 
international markets, the Australian industry is more balanced with a little 
less than half of its production destined for international markets and the 
remainder being sold in the Australian domestic market. The difference has 
seen Australian based companies develop a strong focus on value added 
retail and food service products and high value dairy ingredients. The 
benefit of these strategies, and a more stable return in the Australian 
domestic market, can be seen in generally a stronger price to farmers in 
Australia when compared to New Zealand in periods where the global dairy 
commodity price in relative terms is low. In times where global commodity 
prices are high generally the New Zealand farm gate milk price out 
performs the Australian price.28 

2.40 Indeed, Fonterra provided the committee with details of the farm gate milk 
price it paid to its farmers in Australia and New Zealand. Table 1 illustrates that the 
New Zealand farm gate price is much more volatile depending on global conditions.  

Table 1: Fonterra milk price in Australia and New Zealand since 2010 

 FY10 FY11 FY12 FY13 FY14 FY15 FY16 

Australia FMP (A$/kgMS) $4.50 $5.7 $5.45 $4.97 $6.95 $6.00 $5.13 

New Zealand FMP (NZ$/kgMS) $6.10 $7.60 $6.08 $5.84 $8.40 $4.40 $3.90 

 Source: Fonterra Co-operative, Submission 38, p. 7. 

2.41 There is no doubt the New Zealand dairy industry has expanded rapidly while 
its Australian counterpart has remained relatively stable by comparison. This has been 
assisted by the emergence of a dominant processor, Fonterra, which has been able to 
optimise the investment in, and operating of, processing facilities for a rapidly 
expanding industry. It has done this in a way that the fragmented and privatised 
structure of the industry in Australia has not been able to follow. Whereas productive 
land in New Zealand has been drawn into dairy industry, many Australian dairy farms 
have been converted for other applications, reflecting opportunities to use this land for 
more productive purposes. As a result, it is not appropriate to make simple 
comparisons between the dairy industries of Australia and New Zealand when there 
are more complex and often subtle forces that explain the different trajectories 
between these jurisdictions.  

                                              
27  Productivity Commission, Relative Costs of Doing Business in Australia: Dairy Product 

Manufacturing, Research Report, September 2014, p. 4. 

28  Bega Cheese, Submission 37, [p. 7]. 



  

 

Chapter 3 
Raw milk pricing and supply contracts 

3.1 Raw milk pricing is determined by processors as negotiated within the terms 
of supply contracts entered into with farmers. Each processor has different supply 
contracts and the price farmers receive depends on a variety of factors—such as, milk 
quality, volume supplied, timing of volume supplied, and premiums associated with 
contract length. 
3.2 Different supply agreements and contract arrangements are used by 
processors to meet their needs for raw milk. As such, it can be challenging to compare 
milk supply agreements and contracts. However, there appears to be a number of 
common elements in these supply agreements and contracts that contribute to a power 
imbalance heavily in favour of the processors. Even in regions where there may be 
multiple processors, farmers can face difficulties moving between processors due to 
limited processing capacity. 
3.3 Industry stakeholders have put forward a range of options to improve farm 
gate milk price stability and address the power imbalance between processors and 
suppliers1, including more equitable sharing of risk. This includes strengthening 
provisions for collective bargaining, and better understanding the implications of 
unfair contract term laws for milk supply contracts. In addition, the industry has 
developed and is commencing the implementation of a code of conduct for best 
practice in contractual relationships. 

How milk prices are set 
3.4 Farm gate milk prices are based on the milkfat and protein components of raw 
milk, with protein attracting a higher price. Processors in the Southern Milk Region 
typically set prices based on each kilogram of milk solids ($ per kgMS) in milk 
supplied, while processors in other regions set prices based on litres of production 
(cents per litre). The quality and composition of milk can vary depending on location, 
cow breed, age, nutrition and feed quality. 
3.5 With approximately 34 per cent of milk production being exported as butter, 
cheese or milk powder, Australian farm gate milk prices are heavily influenced by 
global dairy commodity prices and exchange rate movements.2 According to the 
Department of Agriculture and Water Resources, up to 75 per cent of Australia's milk 
production is exposed to world prices for dairy commodities.3  
3.6 The impact of international dairy markets on farm gate prices was outlined by 
Lindsay and Ann Jarvis: 

                                              
1  In the context of this report, suppliers are farmers that provide milk to a particular processor.  

2  Dairy Australia, Australian Dairy Industry In Focus 2016, p. 8. 

3  Department of Agriculture and Water Resources, Submission 23, p. 6. 
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Even states that see themselves as domestic marketers are impacted by the 
greater proportion of imported dairy products being sold under our free 
market policy.4  

3.7 Variations in milk prices are also influenced by the ownership structures of 
the individual processor, the quality and volume of milk, and other contract terms and 
conditions which may also specify when milk is to be delivered during the year. Milk 
pricing also varies between processors due to the product mix, marketing strategies, 
the utilisation and efficiencies in factory processing capacity, and exchange rate 
hedging policies. Competition for milk among processors may influence milk prices 
as can the distribution policies of farmer owned co-operatives.5 
3.8 In relation to farm gate milk prices, Bega Cheese commented that price 
variations between regions are often driven by three factors: 
• the market return derived from the milk; 
• the alternative source of milk or dairy ingredient; and 
• the sustainability of dairy farming within a particular region.6 
3.9 Hence, the value attributable to a litre of milk in one market ultimately has the 
potential to affect the value of a litre of milk in another market. Mr Brett Findlay 
argued that Murray Goulburn (MG) was the main price setter of the farm gate milk 
price across eastern Australia: 

Deregulation of the industry has removed barriers to milk movement across 
state borders so processors, particularly in NSW and Qld, have the option of 
buying milk wholesale from Victoria instead of buying from local farmers 
in those regions. For these regions, MG is, by and large, the price setter for 
farm gate milk price for the dairy industry throughout eastern Australia.7 

3.10 As noted, farm gate milk prices vary across Australia according to the 
production region. 
• In the southern regions, a 'blended' price incorporates returns from the milk 

used in manufactured dairy products. The pricing of milk in kgMS terms 
reflects the compositional content of milk supplied and the importance this 
has in the manufacturing processes. 

• In the northern and western regions, higher farm gate milk prices are paid to 
ensure year-round supply where production is predominately focused on the 
domestic milk drinking market.8  

                                              
4  Lindsay and Ann Jarvis, Submission 3, [p. 1]. 

5  Dairy Australia, Australian Dairy Industry In Focus 2016, p. 9 

6  Bega Cheese, Submission 37, [p. 3]. 

7  Mr Brett Findlay, Submission 30, [p. 3]. 

8  Department of Agriculture and Water Resources, Submission 23, p. 6. 
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Southern Milk Region 
3.11 Farm gate milk pricing in the Southern Milk Region—Victoria, Tasmania, 
southern NSW and South Australia—reflects the seasonal nature of production and 
the higher exposure to international markets.  
3.12 Most farmers supply milk via standard term contracts. For example, MG 
reports that 76 per cent of its milk is supplied under Standard Milk Payment Terms 
and these suppliers are free to leave MG at any time. Fixed term contracts are used for 
remaining 24 per cent of MG milk suppliers.9 
3.13 Under standard term contracts, milk pricing is determined at the end of the 
season but opening and expected final prices are set at the start of the season. Opening 
prices are typically around 90 per cent of the expected final price. However, a 
relatively high opening price has the potential to result in a significant retrospective 
'step-down'. Adjustments to milk pricing occur across the season as greater certainty 
of the market returns is realised: 

…farmgate milk prices can be increased or decreased. Price increases are 
referred to in the industry as "step ups" and are usually paid retrospectively 
for milk supplied from the beginning of the season. Price decreases are 
referred to as "step downs" and generally do not require suppliers to repay 
payments for milk already supplied; rather, the milk price is reduced for 
milk supplied for the remaining months of the season to achieve a season 
average.10 

3.14 Murray Goulburn outlined its strategy in setting the opening price: 
MG typically announce a forecast full year final FMP [farm gate milk 
price] and then pay 90-92 per cent of the forecast final FMP as the opening 
price to support supplier cashflows. Traditionally this has been common 
practice for other Australian processors operating in the Southern Milk 
Region. The balance of the milk pool is paid to suppliers throughout the 
year as backdated step-ups…The level of the opening price does come with 
risk when there is increased volatility in either commodity markets or 
foreign exchange rates, particularly given MG's exposure to export 
markets.11 

3.15 While competition for milk supply is robust, some farm gate milk prices are 
dependent on the price paid by the 'leading supplier'—Murray Goulburn. For example, 
Fonterra highlighted that it is required to pay farmers no less than the price paid for 
that season by the leading Victorian processor by milk volume.12   
3.16 Standard milk supply contracts generally have the ability for the processor to 
vary the price paid for milk supplied. This price is then adjusted over the season as 

                                              
9  Murray Goulburn, Submission 8, p. 10. 

10  Fonterra Co-operative, Submission 38, p. 3. 

11  Murray Goulburn, Submission 8, p. 8. 

12  Fonterra Co-operative, Submission 38, p. 3. 



20  

 

market expectations change. The committee notes that while the price reduction in 
2015–16 was regrettable (see chapter 5), the retrospective elements of milk contracts 
were legal: 

The reduction in the opening price was done by MG in compliance with 
terms and conditions of the milk contract.13 

3.17 That said, it should be noted that downward price adjustments are rare and, 
according to MG, this has only happened three times in the last 65 years. In all other 
years, MG has delivered a final price equal to or in excess of the opening price for 
suppliers.14 
3.18 Although not as common as milk supply agreements, some processors have 
sought to lock-in milk supply and give farmers greater price stability by offering fixed 
term contracts. For example, Lion Dairy and Drinks has been responsive to farmers 
looking to reduce price volatility: 

Since 2013, Lion has offered its dairy farmers in the southern region 
(Victoria, Tasmania and South Australia) a broad range of fixed and 
variable farm gate pricing options for contracts of varying lengths (one, 
three or five years) that help farmers to better manage market volatility.15 

3.19 Fonterra also notes that it 'gives farmers options to manage the risk of step 
downs by "locking in" a fixed milk price or range': 

Our Fixed Base Milk Price allows suppliers to lock in a volume of milk at a 
set price, similar to locking in part of a home loan at a fixed interest rate.16 

3.20 In the case of MG, approximately 40 per cent of its fixed term contracts 
[approximately 6 per cent of total contracts] arose as a result of supplier participation 
in MG's capital restructure 'Supplier Share Offer' (see chapter 5). Suppliers were 
offered discounted MG shares if they signed supply agreements with MG for between 
one and three years. The remainder of MG's fixed term contracts are part of 
commercial business arrangements.17 
Other milk supply regions 
3.21 In other milk supply regions—central and northern NSW, southern 
Queensland and Western Australia—processors generally seek to smooth production 
across the year to meet domestic fresh milk production. In these regions, processors 
make greater use of contracts and price signals to encourage flat supply and avoid 
surpluses, as there is limited capacity to process surpluses into storable dairy 

                                              
13  Murray Goulburn, Submission 8, p. 22. 

14  Murray Goulburn, Submission 8, p. 11. 

15  Lion Dairy and Drinks, Submission 13, p. 2. 

16  Fonterra, Submission to the ACCC Dairy Inquiry, 12 December 2016, pp. 8–9, 
https://www.accc.gov.au/system/files/Fonterra%2520Australia%2520Pty%2520Ltd.pdf 
(accessed 22 July 2017). 

17  Murray Goulburn, Submission 8, p. 10. 

https://www.accc.gov.au/system/files/Fonterra%2520Australia%2520Pty%2520Ltd.pdf
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products.18 Contracts often place constraints on the quantity and timing of milk 
supply, and pay lower prices for milk supplied outside agreed parameters.  
3.22 Farm gate milk prices in these regions are usually higher than in the southern 
region, reflecting high costs associated with providing a more stable supply and the 
higher costs of production more generally. Processors are often willing to pay higher 
prices to balance the lower fresh milk transport costs of local production.  
3.23 MG noted that the different pricing structure in the NSW-Sydney Milk 
Region reflects the use of milk produced in this region as daily pasteurised milk and 
the associated need to have a consistent year round supply.19 The Standard Milk 
Supply Payment Terms also apply to suppliers in the NSW-Sydney Milk Region that 
are not on fixed contracts; however, suppliers in this region are generally paid a higher 
rate than MG suppliers in the Southern Milk Region.   
3.24 While contract terms and conditions for other processors were not readily 
available, the committee understands that most terms and conditions are fairy generic 
and pertinent to the supply of raw milk.20 
3.25 Not all processors have constraints on the volume of milk supplied. Norco, a 
cooperative based in northern New South Wales, offers milk suppliers a range of milk 
supply agreements of up to five years duration. In return for entering into a milk 
supply agreement, Norco guarantees to pick up all the milk produced on member 
farms. Norco has invested in manufacturing facilities that enable it to process excess 
milk not needed for the drinking milk market into value-added ice-cream products.21 
3.26 Reflecting on the declining volume of milk being produced outside the 
Southern Milk Region, Mr Andrew Weinert commented that many of the 
competitiveness issues currently faced by the dairy industry in Western Australia and 
Queensland were the result of payment systems established before deregulation. The 
quota payment system discouraged the production of milk in excess of set volumes 
and, as a result, did not create incentives for investment in manufacturing plant and 
infrastructure to produce storable dairy products. Following deregulation, processors 
in these regions were not in a position to compete with more efficient processors 
either domestically or internationally.22  
3.27 The Queensland Dairyfarmers' Organisation (QDO) considered that a lack of 
equity in competition in the market had reduced opportunities for dairy farmers in 
Queensland, particularly relative to other employment opportunities. This has resulted 
in a lack of investment on the farm to keep it a viable and sustainable business.23  

                                              
18  RIRDC, From Farm to Retail - how food prices are determined in Australia, p. 67. 

19  Murray Goulburn, Submission 8, p. 9. 

20  Brownes, Submission 42, [p. 2]. 

21  Norco, Submission 18, pp. 2–3. 

22  Mr Andrew Weinert, Submission 20, p. 25. 

23  QDO, Committee Hansard, 31 January 2017, pp. 3–4. 
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Alternative fresh drinking milk suppliers 
3.28 Some smaller drinking milk operations also explained how they set farm gate 
prices. Many of these operations are owned by farmers who have taken the initiative 
to set up their own small-scale milk processing facilities and to sell their milk to 
independent retail outlets or as part of an integrated supply chain. While taking on 
more risk, these small-scale processors have been able to increase the farm gate milk 
price relative to what they might have received from supplying a large processor.  
3.29 Harris Farm Markets, a retailer based in New South Wales, explained how 
they were able to influence the farm gate price for two of the products they stocked: 

We only set the farm gate price for two products that we sell—a small 
range of pure Jersey milks and an organic private label milk. We pay the 
farmers at least 80c/L for these milks…This price was directly negotiated 
with the farmers and we included in the negotiation the ability to review the 
price once a year or if there was a very significant movement in the cost of 
producing the product. Part of that discussion was ensuring we established a 
price that allowed the farmers to produce, maintain quality and invest in 
their farms for the long term…24 

3.30 Mr Greg Dennis, who started the 4RealMilk label in southern Queensland, 
said that a farm gate milk price of 65c/L was paid to farms supplying this brand. This 
was about 15 per cent a litre more than farmers in that region were getting from large 
processors.25  
3.31 As discussed later in chapter 4, both Coles and Woolworths have entered into 
arrangements that purport to support farmers either directly (in the case of 
Woolworths) or indirectly (in the case of Coles). While these initiatives provide 
higher farm gate prices or other assistance, there are only a relatively small number of 
farmers who can access and benefit from direct supply arrangements for drinking 
milk. Smaller operations have higher costs structures and are competing in a very 
competitive market dominated by larger processors and retailers with significantly 
more market power.26 
3.32 Fonterra noted in its submission to the ACCC inquiry into the dairy industry 
that it was firmly of the view that 'competition is intensifying as processors compete 
for a declining milk pool'. Demonstrating the impact of price competition, Fonterra 
highlights its milk supply agreement with the Bonlac Supply Company (BSC), where 
it is required to pay farmers no less than the price paid for that season by the leading 
Victorian processor (by milk volume), which for the term of the agreement has been 
Murray Goulburn.27 That said, Fonterra announced in July 2017 that it is seeking to 

                                              
24  Harris Farm Markets, Submission 1, [p. 1]. 

25  Mr Greg Dennis, Committee Hansard, 15 November 2016, p. 37. 

26  Mr Greg Dennis, Committee Hansard, 15 November 2016, pp. 35–36. 

27 Fonterra, Submission to the ACCC Dairy Inquiry, 12 December 2016, pp. 1–3, 
https://www.accc.gov.au/system/files/Fonterra%2520Australia%2520Pty%2520Ltd.pdf 
(accessed 22 July 2017). 
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transition away from the Bonlac Supply Agreement and move to a new agreement 
with better farmer input and governance.28  

Issues with current contracting practices 
3.33 Contracting practices in the dairy industry have been raised as an ongoing 
issue in the many and various examinations of the industry undertaken since 
deregulation. Farmers consistently highlight the power imbalance between processors 
and suppliers as an important factor in the viability and sustainability of the dairy 
industry in Australia. 
3.34 The Australian Small Business and Family Enterprise Ombudsman 
(ASBFEO) considered there to be three broad issues of critical importance: 
• a lack of clarity and certainty around price within supplier agreements and 

contracts, resulting in risks being borne by those least able to manage the risks 
(especially retrospective changes); 

• a lack of price signalling that is visible and communicated across the industry 
so that trends and opportunities are unclear and not understood; and 

• contracting practices are poor with contracts not being openly negotiated and 
lacking flexibility and transparency.29 

3.35 Numerous stakeholders expressed concerns about milk supply arrangements 
and farm gate milk price setting. Farmer Power neatly summarised what it saw as the 
problem with the current contracting system: 

A contract is normally understood to be something that spells out two way 
rights and responsibilities. Most of the milk supply contracts fail to meet 
this test, as they give processors all the rights and farmers all the 
responsibilities.30 

3.36 Similarly, Dairy Connect noted that: 
…the decision by retailers to sell milk at such a low cost…may be 
considered a symptom of the current dairy crisis rather than a cause. It 
is…the low cost of the farm-gate price that is paid to dairy farmers that is of 
most concern and this relates to the current terms and conditions contained 
in milk supply agreements between dairy producers and processors.31 

3.37 Australian Dairy Farmers emphasised transparency and fairness in contracts 
as high priorities for farmers to restore confidence.32  Similarly, DairyTas commented 

                                              
28  Clint Jasper and Warwick Long, Fonterra raises milk prices, moves to scrap Bonlac supply 

agreement, ABC News Online, http://www.abc.net.au/news/rural/2017-07-28/fonterra-scraps-
bonlac-agreement/8752040 (accessed 31 July 2017).  

29  ASBFEO, Submission 2, [p. 2]. 

30  Farmer Power, Submission 17, p. 6. 

31  Dairy Connect, Submission 40, [p. 2]. 

32  Mr John McQueen, Australian Dairy Farmers, Committee Hansard, 2 February 2017, p. 39. 
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that 'there needs to be improvement in contracting arrangements with dairy farmers to 
give them better certainty and security'.33  
3.38 More generally, Mr John Cochrane considered that: 

We definitely need to get the balance of power back to the people that are 
producing. We produce a quality product. It must go every 24 hours, so 
there is a huge case to give the farmers the balance of power.34 

3.39 Indeed, the perishable nature of raw milk production means farmers require 
terms and conditions in contracts that rebalance power between themselves and 
processors.  

Pricing clarity and certainty 
3.40 For many farmers, improving pricing clarity and certainty within milk supply 
contracts is central to levelling the power balance and facilitating more risk sharing 
between processors and suppliers. The ASBFEO highlighted the importance of better 
sharing risk across the supply chain through: 
• contracts setting out a clear price, pricing mechanism and/or price notification 

processes (including appropriate notification and transparency in retrospective 
price step-downs); and 

• appropriate sharing of risk by those most able to manage the risk (including 
through hedging by processors and/or improved contracting practices).35 

3.41 Some farmers highlighted the difficulties of running a dairy farm with 
variable pricing. Mr Rhys Palmer commented that: 

Just looking at it from a farmer's point of view, the fluctuation in pricing 
causes a lot of grief. It goes from low to high in one year, and it is very 
difficult to run a business under those conditions. I just wonder whether 
there is some way—and I know it is very difficult—that we can have the 
price on a more level basis.36 

3.42 Similarly, Ms Penny Williams suggested that: 
… the biggest thing that would help the dairy industry is if we just knew 
that we were going to receive a price that could cover all the costs year in 
and year out.37 

3.43 Some processors have sought to better balance the pricing risk with farmers. 
For example, in 2013, Lion Dairy and Drinks (Lion) responded to farmer concerns 
about managing volatility in the milk price in the Southern Milk Region by offering 
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fixed price contracts for three years to lock in a price for 50 per cent of milk 
production. This approach has provided some farm gate milk price stability while still 
allowing farmers to benefit when prices are high, but effectively providing a floor 
price when prices are low: 

…by locking in only 50 per cent we can manage it together. If it were 100 
per cent, what would happen is we might lock in pricing, but then if the 
market moves the farmers will all detest that our price is not competitive 
enough. The flipside is that, if I locked in 100 per cent and then all my 
competitors had an advantage, there would be a new managing director 
appearing in front of you because it would have been such a bad decision. 
So at 50 per cent we can hold hands together and manage the risk.38 

3.44 Lion also relayed their experience in having a pricing approach that 
differentiates between milk that is used for private label products and milk that is 
processed for branded products: 

In the past, Lion has experimented with a two-tier pricing structure of this 
kind which reflected the return Lion could secure for its product. This 
proved unpopular with farmers as returns on highly commoditised products 
were very low. In practice, if this approach was applied to sales of private 
label and branded milk, such an approach would only be beneficial to 
farmers if the long term decline in branded milk market share is 
reversed…39 

3.45 Some stakeholders were concerned about the appropriateness and application 
of retrospective price changes, both up and down, for milk supplied throughout a 
season. As retrospective price reductions have been implemented twice in the last 
decade, there would appear to be issues in the opening price setting mechanism. 
Strong competition for milk in the Southern Milk Region has seen opening prices set 
at levels that may not realistically account for lower market prices across the year.  
3.46 Bega Cheese highlighted the faith that many farmers place in processors 
where the farm gate milk price can vary throughout the year: 

…the dairy farmer would expect that the processor with their knowledge of 
the market would deliver an opening price that was appropriately 
conservative and has the potential to be improved upon or at least remain 
flat. They would not expect that the price may be reduced.40 

3.47 Fonterra highlighted the importance of transparency for the milk pricing 
system to work effectively: 

For this milk pricing system to function successfully across the industry and 
be sustainable, it is very important that processors provide transparent and 
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timely price forecasting so farmers can do their income and business 
planning.41 

3.48 Given the privileged position of processors in understanding their own 
operating environment, there would appear to be an onus on processors to 
communicate clearly and regularly with suppliers signalling prospective price 
reductions as early as practicable. That said, setting more conservative opening milk 
prices may also hopefully reduce the need for, and incidence of, retrospective price 
step-downs.   
3.49 Further, there is recognition within the dairy industry that better price signals 
are required. Noting this, the government has set aside funding in the 2017–18 budget 
to develop a dairy commodity index to assist in the communication of trends and 
facilitate business decision making. The ASBFEO advocated for this work to be 
extended to also assist farmers to understand and apply that pricing information.42 
Consideration of the proposed commodity milk price index is undertaken in chapter 6.  
3.50 The committee also heard evidence from farmers that retrospective price 
step-ups were not paid to farmers who had changed processors part way through the 
season.43 Their argument was that the price for milk delivered by parties under the 
same supply terms should be pro-rata, the same regardless of whether suppliers have 
switched processors. Fair contracting principles should ensure that retrospective price 
increases are paid to all farmers regardless of the whether they supplied for the whole 
year or just part of it.  
Contract terms and conditions 
3.51 Contract terms and conditions were another issue that was raised regularly by 
stakeholders. The ASBFEO emphasised the need for contracts to be redrafted to 
ensure that they are clear, realistic and clearly understood. In addition, the ASBFEO 
considered the following issues with current contracts should be addressed: 
• the ability for processors to unilaterally terminate milk collections and 

processing; 
• loyalty payments operating in a way so as to unnecessarily lock-in farmers to 

a particular processor; 
• volume and exclusivity arrangements limiting farmer ability to sell excess 

milk to other processors; 
• unreasonable notice of termination periods; and 
• lack of notice, transparency and negotiation of contract variations.44 
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3.52 Similarly, Dairy Connect considered that the anti-facilitative nature of milk 
supply contracts remains a barrier to established market principles. Dairy Connect 
cited exclusivity clauses as creating a heavily one-sided power bias in favour of 
processors as well as uncertainty in milk prices and contract length as issues that 
needed to be addressed.45 
3.53 Dairy Connect highlighted the predicament faced by many dairy farmers: 

Basically a farmer is put in a position where the field officer comes along 
and says, 'If you don't sign this agreement, you're not going to have a home 
for your milk.' So the farmer is in a weak position. You cannot really go out 
and say you are going to sell to somebody else.  

The other side of it is that basically there has been a reverse cartel situation 
working within the industry, where, once you have been so-called signed up 
with one processor, basically you are not allowed to talk to the other 
processors and negotiate a better price or a better deal whilst that so-called 
agreement is in place.46 

3.54 Farmer Power were critical of the behaviour of some processors that would 
appear to be taking advantage of their position: 

In applying unfair contract provisions, processors have been found to be 
threatening farmers who complain or otherwise cause problems. Farmer 
Power has had reports from farmers about threats to reject milk on falsified 
claims of contamination, failure to collect milk, reduce the price paid, or 
even put into effect repossession of the farm.47 

3.55 Farmer Power also cited a range of restrictions on farmers in milk supply 
contracts that they consider  'rob them of their collective bargaining ability'48: 

At present contracts contain anti-competitive components which take 
money off farmers without justification. Farmers earnings eroded by 
"loyalty provisions" (withheld payments), "penalty provisions" (effectively 
fines for not being able to supply milk due to circumstances beyond the 
farmer's control), "loan repayments" (including capital and interest 
deduction from milk payments, even when no loan has been agreed to, or 
under undisclosed conditions of loans) and "privacy" requirements 
(preventing disclosure of what or how farmers are being paid).49 

3.56 Dairy Connect noted that there were concerns about milk testing: 
…farm gate milk prices are based on compositional (fat and protein 
content) and safety and quality parameters such as somatic cells and 
microbiological tests. These tests are conducted or arranged by processors 
and dairy farmers have expressed concern about the consistency and 
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reliability of these tests and how processors manage the milk payments 
based on test results. Such tests should be conducted in a manner that 
ensures consistency, openness and transparency.50 

3.57 WA Farmers argued for fairer termination periods to be embedded in 
contracts: 

We believe unreasonable termination periods for dairy farmers by one 
processor are unacceptable. We believe 3 months is a fairer termination 
period for both dairy farmers and processors alike. WA dairy farmers don't 
have the luxury of picking up another contract given the limited access to 
the number of processors operating in WA.51 

3.58 Even when reasonable termination notice was given, a lack of competition 
among processors in some regions created difficulties for farmers seeking to find a 
home for their milk. Former dairy farmers from Western Australia told the committee 
of how Brownes Foods effectively forced them from the industry by not choosing to 
renew their supply contract, even when they were willing to take a much lower farm 
gate milk price.52  
3.59 Similarly, the QDO raised concerns about the ability of dairy farmers to 
switch between processors: 

The issue with offsetting contracts is that they do not all come at the same 
time. So, for some farmers, even when they might have a couple of options, 
the options are not really there because if they come off contract as of 
30 June and the other processor is not coming on contract until 1 January 
there is a hiatus…In domestic marketplaces like Queensland, the options 
for those farmers to…play the market simply do not exist.53  

3.60 In consultation with farmers, it was apparent that there was some 
misunderstanding of the terms and conditions within contracts. For example, many of 
the farmers that signed up to the MG Supplier Share Offer (SSO) did not appear to 
realise that they were locking in their production to MG for a fixed period. In regards 
to the SSO process, Mrs Sarah Parker noted that: 

…at the time that that contract was delivered, by the time you did your farm 
rolls and tried to find legal support or legal advice, the time was so short 
that to find a particular lawyer who understands milk contracts, for 
example, as a specialist field almost, you do not have a lot of time to do 
that.54  
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3.61 Mr Ben Govett commented that he thought 'farmers definitely need better 
advocacy at a legal level to work through these contracts and know exactly where they 
stand'.55 This position was supported by Mrs Parker: 

When a farmer is offered a contract, he needs to be told—because not 
everybody has the time or the energy or is thinking—'You need to get legal 
advice about this.' There is nothing wrong with saying that to somebody 
before they sign something.56 

3.62 There appear to be limited services provided by dairy farmer advocates to 
assist farmers understand milk supply contracts and their legal and financial 
ramifications. Mr Ben Govett commented that: 

Immediately after this happened I was involved in a meeting with our 
advocacy bodies. One of the things we asked for was for someone with 
legal knowledge to go through the contracts and see about the legalities, 
and go through the claw-back scheme and loans for the claw-back. We were 
told that would happen…but talking to Murray Goulburn suppliers and 
other Murray Goulburn suppliers who were not at that little meeting, they 
seem to have no further information after being told by the advocacy bodies 
that they would get a legal team to look at it. It may have happened, but I 
am unaware of any major developments. Obviously, these guys have not 
heard anything about this.57  

3.63 Improving transparency by removing secrecy provisions in contracts was also 
raised as an issue: 

…there is no doubt that in our industry contracts have been signed under 
confidentiality agreements, even within companies. That has caused a fair 
bit of a rift between people coming forward, even to the ACCC, to hand 
over their information, because they have supplied a company, then they 
have moved and their neighbour has supplied that company for 20 years but 
they have signed up to a better deal…To get rid of the secrecy in the pricing 
structures would be really good.58  

3.64 A number of the issues relating to contract terms and conditions have been 
addressed in the code of conduct for contractual relationships (see below). However, 
other issues, such as improving supplier understanding of contractual terms, may be 
appropriately addressed by farmer representative bodies and/or the ASBFEO. 
Opportunities for collective bargaining 
3.65 Some stakeholders advocated for improvements to the ability of dairy farmers 
to form collective bargaining groups, and for these groups to engage with processors 
to determine supply contracts.  
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3.66 In the dairy industry, collective bargaining is when two or more dairy farmers 
collectively negotiate terms and conditions of supply with milk buyers. However, 
collective bargaining risks breaching the Competition and Consumer Act 2010 (CCA 
Act). That said, collective bargaining has the potential to encourage vigorous 
competition because it can address power imbalances between farmers and processors. 
While ACCC approval provides protection from legal action under CCA Act, 
approval is not automatic, and the ACCC assesses each application to decide if the 
public benefits outweigh the detriment to the industry.59  
3.67 Australian Dairy Farmers explained that there have been circumstances where 
collective bargaining has brought beneficial results: 

South Australia had always had manufacturing milk somewhere about 10 to 
15 per cent below the Victorian price. That particular collective bargaining 
group went and talked to a Victorian company and said: 'Please come and 
pick us up. We've got about 65 million litres.' That happened, and they got 
paid the Victorian manufacturing milk price. Within a week, for every dairy 
farmer in South Australia the manufacturing milk price was the Victorian 
milk price, and it has basically stayed the same since. So sometimes they 
can be so successful that they are not needed any longer.60  

3.68 That said, some farmers saw potential with the collective bargaining model. 
Mrs Parker commented that: 

The one thing that is positive about collective bargaining is that you have a 
milk volume that is greater than in individual bargaining. What it does is 
that it places some of the power—not a lot—in the farmers' hands, because 
they have a greater pool of milk to negotiate with, which means that 
potentially, for a milk company, they are negotiating with one 
representative rather than maybe 10 or 15 individual groups.61 

3.69 However, Dairy Connect explained the problems with current collective 
bargaining arrangements: 

The processors do not have to engage with a collective bargaining group if 
they do not wish to. Whilst we, as farmers, can go through the whole 
process of joining a collective bargaining group and go through all the 
hoops, at the end of the day you can quite often get a letter back saying that 
they do not recognise your collective bargaining group…We have seen in 
New South Wales that it has been very hard for collective bargaining 
groups to continue long term.62  

3.70 Indeed, Australian Dairy Farmers noted that it may be difficult to strengthen 
the collective bargaining process: 
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We cannot force a company to negotiate with a collective bargaining group. 
That would be in breach of our authorisation. It is a right of a company to 
decide who it wants to negotiate with. The provisions that are there now are 
quite strong, but it is a challenge at times to get people to negotiate.63 

3.71 The United Dairyfarmers' of Victoria (UDV) reflected on why collective 
bargaining was not prevalent in Victoria: 

It has not had a place in the Victorian milk industry to this point. I think 
perhaps the reason for that is the farm gate competition for milk. I think 
Barry Irvin talked about seven or eight different people hunting for milk in 
northern Victoria at the moment—the sense that a farmer can provide their 
milk to a number of different companies has given them the sense that they 
have a certain control in the process that perhaps the northern or western 
dairy farmers do not have, which is why they are looking for collective 
bargaining agreements.64 

3.72 Australian Dairy Farmers also saw that the costs of arbitration for smaller 
collective bargaining groups were an issue.65 For example, the Premium Milk 
Collective Bargaining Group (PMCBG), representing 193 farmers in the south-east 
region of Queensland and northern New South Wales, noted that their collective 
bargaining agreement with Parmalat had broken down after 17 years of operation. The 
PMCBG contended that there had been a fundamental shift in attitude by Parmalat to 
using the collective bargaining process to reach a sustainable and predictable outcome 
for farmers. Of most concern to the PMCBG was the proposed removal of minimum 
price guarantees and associated uncertainty in farm gate milk prices over the term of 
the contract. This dispute has been taken to arbitration and is anticipated to cost the 
PMCBG an estimated $40 000 in external costs.66  

Code of best practice in contractual relationships 
3.73 A code of best practice for contractual relationships has been mooted several 
times over the last decade. Following the industry upheaval of May 2016, Australian 
Dairy Farmers released a discussion paper outlining a set of principles which industry 
could consider in working together to develop a Code of Best Practice on Contractual 
Relationships. These principles were discussed by farmers and processors in October 
2016, and a small working party was formed to further progress the issues raised with 
a view to developing a draft code of conduct for further consideration by the wider 
group.67 
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3.74 The Department of Agriculture and Water Resources noted that as a result of 
the meeting between farmers and processors: 

…milk processors have agreed to the development of a code of conduct 
with dairy farmers to ensure more transparent and less ambiguous 
contracts.68 

3.75 The fundamental principles that the code addresses include: 
• pricing adjustments to farmers who are out of contract being clearly defined in 

the contract and how this might happen; 
• how price changes should be made; 
• no price changes should be made retrospectively; 
• all farmers should receive payment at the time it is accrued over the 

contract—that is, loyalty payments should not apply to milk previously 
supplied; 

• the pricing formula and the price setting mechanism are clearly defined with 
the contract; 

• exclusivity clauses should not apply if the processor is not prepared to pay the 
same price for the last litre of milk as the first litre; and 

• clearly defined mechanisms for how contract terms and conditions can be 
modified.69 

3.76 Australian Dairy Farmers noted that they had attempted to put in the draft 
code that step-downs should not occur, but this was resisted by processors which cited 
directors' fiduciary responsibilities in times of crisis.70 Arguably, more conservative 
opening prices and more equitable risk sharing arrangements could alleviate the need 
for retrospective price step-downs, and give more price stability and certainty for 
farmers.  
3.77 Australian Dairy Farmers explained their approach to developing industry 
buy-in for the code: 

Our objective is to have everybody signed up here and if we have 
everybody signed up we have a capacity to manage it into the future, 
collectively again. A mandatory code sits within the ACCC and then the 
industry tends to be not the keeper of it; the ACCC is the keeper of it. That 
in itself can be a challenge in this space. So I reiterate that, if we have 
everybody on board, we are in a good space.71 
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3.78 In relation to a code of best practice, the ASBFEO noted that: 
Our overall position is that industry issues are best addressed, wherever 
possible, by the participants in the industry. This approach should ensure a 
solution that is fit-for-purpose, is "owned" by the industry, and is focused 
on developing and growing the industry to remain competitive in 
international markets.72 

3.79 Support for the introduction of a code was widespread but not universal, and 
there was considerable debate about whether the code should be voluntary or 
mandatory. 
3.80  Parmalat Australia agreed that a code of conduct between processors and 
farmers would be beneficial: 

Competition remains an important mechanism to drive innovation and 
reward success. However, farmers locked into long term agreements with a 
processor with little or no price commitment or certainty is not enabling 
competition. A code of conduct for farmer/processor contracts or at the very 
least an industry agreed standard contract template, is overdue and would 
go a long way to restoring farmers confidence that they are being treated 
fairly.73  

3.81 Parmalat Australia also considered that: 
Common and widely adopted and agreed industry standards for farmer 
supply agreements that reflect a genuinely fair and appropriate sharing of 
market risk would re-build confidence and trust between producers and 
processors.74 

3.82 The UDV supported the development of a voluntary code and considered that 
the development of a Code of Best Practice on Contractual Relationships is key to the 
way forward for the industry.75 Similarly, Dairy Connect hoped that: 

…a voluntary code would provide the mechanism for price and volume 
certainty; that it would provide a way for collective bargaining to operate; 
and that it would ensure that a way could be provided for the farmgate price 
to be at a level that would allow them to pay their bills and be above the 
cost of production.76 

3.83 Dairy Connect noted that the UK introduced a voluntary Dairy Industry Code 
of Best Practice on Contractual Relationships in 2012, and supported the introduction 
of a similar code in Australia as an invaluable tool for setting out protocols and ethical 
practices for all parties along the supply chain, particularly in challenges market 
conditions: 
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…the Code acknowledges that a downturn in milk prices is almost always 
due to volatility in global markets, so in response there should be greater 
local promotion of dairy produce as well as better facilitated export 
channels.77 

3.84 Dairy Connect elaborated on this at the Brisbane hearing saying that they 
have: 

…been advocating for quite some time the Dairy UK model in terms of a 
voluntary code. We have indicated previously that we believe that code 
provides price and volume certainty—something that farmers throughout 
Australia require. It also has provisions in relation to collective bargaining 
that provide a mechanism by which they can come together and provide an 
output that can give a good outcome.78  

3.85 However, Mr John Cochrane was wary of the effectiveness of a voluntary 
code: 

I am not so sure people voluntarily want to give up money, so we need to 
look at the terms. I think at this stage I support a mandatory one.79 

3.86 Many stakeholders supported the introduction of a mandatory code of 
conduct. The QDO citied the UK experience where a voluntary code was replaced 
with a mandatory one: 

Having a mandatory code of conduct I think is really important, and in 
Britain we have seen that they had a voluntary code of conduct for some 
time and then had to go into a mandatory form of a code of conduct because 
it simply didn't work—the voluntary one was not sufficient.80  

3.87 Farmer Power was critical of the slow progress in developing a code of 
conduct in Australia given that idea was first raised in 2011.81 They supported the 
introduction of a mandatory code of conduct: 

A longer term solution [to the dairy crisis] would be to introduce a 
mandatory code of conduct that requires fair treatment of dairy farmers by 
processors. This would include introduction of fair two-way contracts, 
establishing transparency in pricing of milk, benchmarking price to agreed 
market indicators, and providing for affordable and fast dispute 
resolution/compensation mechanisms.82  
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3.88 At the hearing on 2 February 2017, Mr John McQueen relayed how 
stakeholder engagement to develop the code had changed with the legislating of unfair 
contracts legislation: 

So in about a four-month period, there has been an enormous amount of 
goodwill developed here to progress that—for something that people did 
not think was necessary; particularly the processors did not think it was 
necessary. But once it became clear to them that, from 12 November last 
year, the new unfair contracts legislation was going to apply, and they 
became aware that it would apply to them—because they did not think it 
would apply to them—as soon as they realised that, it really was a serious 
discussion.83 

The implications of the introduction of unfair contract legislation are considered in 
chapter 6.  
3.89 The committee notes that a Code of Practice for Contractual Arrangements 
between Dairy Farmers and Processors in Australia was released on 30 June 2017. 
The voluntary code reflects an agreed positon between Australian Dairy Farmers 
Limited, the Australian Dairy Products Federation and the dairy processors that are 
signatories (which include the five largest dairy processors). The code is designed to 
set out the recommended minimum good practice standards in terms of milk supply 
contracts. A copy of the code is available at Appendix 3.  
Avenues to resolve disputes  
3.90 In addition to improving terms and conditions and providing more pricing 
clarity and certainty, there appear to be limited low cost avenues to resolve disputes 
around milk supply without resorting to legal engagement. Even in collective 
bargaining disputes, the costs of going through arbitration seem high for groups that 
operate with limited budgets.  
3.91 The introduction of the code of conduct for contractual relationships, together 
with the oversight provided by unfair contract term legislation, may provide the 
necessary incentives for processors to include clauses for dispute resolution into milk 
supply contracts and agreements. The ASBFEO supported the introduction of clear 
dispute resolution clauses into all supply agreements to facilitate dealing with issues in 
an efficient, timely and low-cost manner.84  
3.92 That said, Dairy Connect saw value in having an ombudsman to assist both 
with contract negotiations and in resolving disputes once contracts had been signed: 

At the moment as individual farmers you have no opportunity, other than to 
go through a fairly lengthy legal battle with processors, to get changes in 
those agreements, and also to have those agreements ratified, that they are 
legally correct. Secondly, if there were disputes on those agreements or 
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contracts, farmers would have a body they could go to without having to go 
into extreme legal costs and a legal battle.85 

3.93 Following the release of the code of best practice for contractual relationships, 
the ASBEFO, Ms Kate Carnell, indicated that she will monitor its effectiveness over 
the next 12 months to make sure it is working as intended.86  
Committee view 
3.94 The committee notes that its 2010 report into competition and pricing in the 
dairy industry revealed that processors have all the market power in the short term (as 
it is not possible to 'turn off the cows') and the majority of the market power in the 
medium term (due to limited competition within regions).87 Without some type of 
radical intervention, it is unlikely that this power imbalance will be altered. Indeed, 
there has been limited progress towards any type of reform of contracting practices 
within the industry as a whole, and only with the retrospective price cuts of May 2016 
was a draft code of conduct progressed and formal discussions commenced with 
urgency. 
3.95 The committee welcomes the release of the industry-led, voluntary code of 
conduct. However, as the code is in its early stages of implementation, it is not yet 
apparent the extent to which it will change contracting practices within the industry. 
The committee remains concerned that a voluntary code may not be sufficient to bring 
about widespread change in milk supply arrangements and contracting practices. 
3.96 The committee is disappointed that the code still gives producers the 
opportunity to impose retrospective price reductions on suppliers. It considers that 
processors should bear the risk for setting relatively high opening prices and this 
should be reflected in the code.  
3.97 The committee believes that farmer advocacy bodies have an important role in 
assisting dairy farmers to understand milk supply contracts and their associated legal 
and financial obligations. To this end, the committee encourages these organisations 
to consider how they can meet the needs of their members by offering such services.  
3.98 The committee considers that collective bargaining in the dairy industry can 
play a role, in conjunction with other measures, to strengthen the power of farmers in 
negotiating milk prices and terms with processors. There would appear to be 
opportunities to improve collective bargaining provisions, particularly around the 
engagement of processors with collective bargaining groups, in the development of 
the code of conduct in contractual relationships.  
3.99 While the committee notes that the code encourages processors to negotiate 
with recognised farmer collective bargaining groups, it is disappointed that the code 
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does not include provisions to strengthen collective bargaining arrangements which 
have the potential to address the power imbalance between farmers and processors.  
3.100 The committee considers that ombudsman services have the potential to be 
more active in supporting farmers to resolve disputes regarding milk supply contracts 
and welcomes the ASBFEO's interest in the dairy industry.  
3.101 While provisions have been made for the voluntary code to be reviewed after 
the first year and then regularly every three years, the committee believes that this 
review should be conducted by an independent party that can objectively assess 
whether the code is working as intended and consider if a mandatory code would be 
more appropriate.  
Recommendation 1 
3.102 The committee recommends that the Australian Competition and 
Consumer Commission (ACCC), as part of its inquiry into the Australian dairy 
industry, evaluate the extent to which the code of conduct will reduce power 
imbalances between farmers and processors, and recommend improvements to 
the code may better achieve this outcome. Any outcomes from the ACCC inquiry 
should be incorporated in the proposed review of the code after its first year of 
operation.   
Recommendation 2 
3.103 The committee recommends that the ACCC consider how collective 
bargaining in the dairy industry could be strengthened to enable these provisions 
to be more widely used and assist in addressing the power imbalance. 
Recommendation 3 
3.104 The committee recommends that any review of the code of conduct for 
contractual relationships should be undertaken by an independent party that can 
objectively assess whether the code is working as intended and consider if a 
mandatory code would be more appropriate. 





  

 

Chapter 4 
The effect of major retailers on the raw milk price 

4.1 The introduction of $1 per litre milk in 2011 was controversial then and 
continues to be over 6 years later. Indeed, during this time, the relative importance of 
private label dairy products has extended well beyond just milk, and, as a result, has 
significantly reduced the value add of the entire domestic dairy industry. 
4.2 The committee investigated the impact of $1 per litre milk soon after its 
introduction in 2011.1 That inquiry concluded that $1 per litre milk had benefited 
consumers and that these types of free market outcomes should not be a matter for 
government, especially in a deregulated industry. That inquiry also concluded that 
dairy farmers in a diversified dairy product market like the Southern Milk Region 
would not be significantly worse off because of the lower milk retail price. That said, 
the committee did recognise that in Western Australia and Queensland, where there 
are few processors and production is primarily limited to drinking milk, pressure on 
retail prices could potentially impact the farm gate price.  
4.3 This chapter explores the effect of dairy pricing decisions by major retailers 
on consumers, farmers and processors. 

Lower dairy prices give consumers choice 
4.4 Intense retail competition between major supermarkets and relatively new 
market entrants has driven the prices of many consumer staples lower over the last 
decade. Dairy products have been at the forefront of much of the price deflation, not 
only with the advent of $1 per litre milk, but also through other private label dairy 
products, including cheese and cream. Increased competition from imports of cheese 
and butter from New Zealand has also contributed to reduced prices.  
4.5 Lower dairy prices have the potential to increase the purchasing power of 
consumers, particularly low income consumers where dairy is an important staple and 
source of nutrition. Coles sought to bring the committee's attention to the benefits to 
consumers from lower dairy prices: 

We hear a lot what customers should want and what they should be able to 
afford…Most of our customers feel the impact of cost-of-living pressures 
every week…2 

4.6 Both Coles and Woolworths emphasised the range of dairy products offered 
across their stores. Woolworths noted that: 

When it comes to the dairy section…our shelves are reflection of what our 
customers want to buy. We compete by offering an extensive product 
range. In dairy alone, our customers can choose from more than 270 

                                              
1  Senate Economics References Committee, The impacts of supermarket price decisions on the 

dairy industry, November 2011.  

2  Mr Alister Jordan, Coles, Committee Hansard, November 2016, p. 49. 
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different fresh milk products…over 400 different cheeses, 650 yogurts and 
80 creams.3 

4.7 Coles highlighted that: 
…we are a customer-first driven organisation and we provide a very wide 
range of choices for our customers—in this case, in the milk range that we 
offer. This is a range based on the types of milk we provide and the types of 
budgets that we cater for. That ranges from the Coles brand anywhere up to 
the $5.69 range for branded milk. We let our customers decide what they 
want to choose and we stock appropriately.4 

4.8 By providing a range of private label and branded dairy products, the major 
retailers contend that consumers have choice in how they support the Australian dairy 
sector. Indeed, following the announcement of the retrospective price step-down in 
May 2016, many consumers chose to purchase branded milk instead of private label 
milk. Dairy Australia reports that: 

The market share of branded fresh white milk was 34% in April 2016, 
before rapidly increasing and peaking at 49% in early June. Since then, 
branded milk's market share has fallen, and now sits at 42% in March, 
which is still around 8% higher than in the period prior to the 'Milked Dry' 
segment on The Project. 5 

Private label branding initiatives also provide choice 
4.9 In addition to working with local dairy suppliers, both Coles and Woolworths 
have developed specific initiatives to support dairy farmers either directly or 
indirectly.  
4.10 Since 2013, Woolworths have supported a private label range of milk that is 
sourced directly from farmers and is available in five states. According to 
Woolworths, contracts for Farmers' Own branded milk are negotiated directly with 
farmers and these longer term contacts provide greater transparency and certainty, 
while also delivering a higher farm gate milk price.6  
4.11 In relation to the Farmers' Own initiative, Woolworths noted that: 

The relationship gives the farmers end-to-end transparency from shed to 
shelf, a longer term contract and a closer relationship with the customer. 

… 

It has proven very popular with customers, eventually. In the initial 
years…it did cost us many millions of dollars, but we saw fit to honour our 
arrangements that contracted with…7  

                                              
3  Mr Stephen Donohue, Woolworths, Committee Hansard, 15 November 2016, p. 41. 

4  Mr Alister Jordan, Coles, Committee Hansard, November 2016, p. 50. 

5  Dairy Australia, Dairy Situation and Outlook, June 2017, p. 15. 

6  Mr Stephen Donohue, Woolworths, Committee Hansard, 15 November 2016, pp. 41–42. 

7  Mr Stephen Donohue, Woolworths, Committee Hansard, 15 November 2016, pp. 41, 44. 
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4.12 The success of the Farmers' Own initiative has led Woolworths to consider 
further initiatives to continue to develop and grow partnerships directly with dairy 
farmers.8 While this initiative may be beneficial to the small number of farmers 
involved, it is of no benefit to the vast majority of farmers who cannot access these 
arrangements. 
4.13 Coles has established relationships with industry bodies in Western Australia, 
South Australia and Victoria, whereby a margin from specifically branded private 
label milk is placed into 'industry funds which farmers can obtain access to for 
additional assistance'.9 For example, the Victorian Farmers Federation has partnered 
with Coles to raise money for the Farmers' Fund, which is designed to increase the 
resilience and sustainability of dairy farmers through the provision of grants. The 
initiative raises money through the sale of Farmers' Fund milk, where 40 cents from 
every two litre bottle is directed into the Farmers' Fund. Dairy farmers can apply for 
grants up to $10 000 for programs, training or infrastructure that enhances 
productivity, builds resilience and stimulates sustainable growth.10 
4.14 While the approach of Coles does not increase the farm gate milk price 
directly, farmers do benefit indirectly from the sale of this milk.11 Reflecting on the 
Farmers' Fund initiative, Ms Alana Brennan contended that: 

Dairy farmers do not want grants from supermarkets but rather a fair price 
for the produce. These organisations are all reluctant to speak out against 
factory behaviour for fear of upsetting the milk companies. They do not 
represent dairy farmers. Trying to stay loyal to two opposing masters is 
impossible.12 

Wider effects of lower dairy prices 
4.15 While there is no doubt that lower retail prices have benefited consumers, the 
effect on processors and farm gate milk prices is more complex due to contracting 
arrangements for private label dairy products, cost allocations between private label 
and branded products, access to shelf space, and the devaluation of dairy products in 
the minds of consumers. 

Profitability of private label dairy products 
4.16 Stakeholder views were mixed on the profitability of processors supplying 
$1 per litre milk to retailers. The different views on the capacity of $1 per litre milk to 
support the farm gate milk price reflect variations in the costs of the production across 
dairy producing regions. For example, Parmalat Australia, a processor with operations 

                                              
8  Mr Stephen Donohue, Woolworths, Committee Hansard, 15 November 2016, p. 41. 

9  Mr Alister Jordan, Coles, Committee Hansard, 15 November 2016, p. 50. 

10  Victorian Farmers Federation, The Farmers' Fund Story, https://www.vff.org.au/farmersfund 
(accessed 3 April 2017).  

11  Mr Alister Jordan, Coles, Committee Hansard, 15 November 2016, pp. 54, 56. 

12  Alana Brennan, Submission 35, [p. 3].  
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across different dairy regions, explained the financial viability of $1 per litre milk 
across the different production areas: 

With a long term farm gate milk price of circa 45cpl ($6/kgMS), milk 
collection of 3cpl and processing costs (including packaging) of 
approximately 25-27cpl, it is more than obvious that a Victorian, 
Tasmanian or SA retailer can expect to source local fresh milk from 
processors and sell that product for $1/litre. That price will cover the 
retailers own distribution cost plus achieve a real in-store margin on sales 
albeit at [a] lot lower level than other chilled dairy categories… 

But in central NSW and WA where farm gate milk price is closer to 52cpl 
and milk collection 5cpl or Qld with a farm gate of 57cpl and collection 
also at 5cpl the economics of $1/litre Private Label must be even more 
questionable and the market distortion against branded milk and 
independent retail channel even more pronounced.13 

4.17 A number of processors stated that private label contracts for milk were a 
positive influence on the milk price paid to farmers. For example, in relation to its 10 
year contract with Coles, Murray Goulburn stated that: 

The milk price paid to MG by Coles locks in a margin that delivers 
additional profits to MG farmer-suppliers over the life of the contract. The 
margin is not affected by price fluctuations in international dairy markets or 
movements in the Australian currency and the contract contains rise and fall 
provisions to protect the margin farmers receive. 

… 

To clarify, MG has received a better return for the milk solids sold via daily 
pasteurised milk than it would have received if these solids were sold into 
many of our other dairy markets.14 

4.18 Norco, a cooperative operating out of northern NSW and southern 
Queensland, has been able to strengthen its financial position and the farm gate milk 
price while also having contracts to supply $1 per litre milk through retail channels.15 
4.19 Indeed, Coles stated that their contracts for private label milk are priced at 
levels that they considered to be sustainable for processors and farmers: 

…we pay a range of production costs…as well as a margin back to the 
processors to ensure their sustainability and the sustainability of their farm 
base.16 

4.20 But WA Farmers were critical of the defence used by supermarkets that 
contracts are with processors, not farmers:  

                                              
13  Parmalat Australia, Submission 16, pp. 4–5. 

14  Murray Goulburn, Submission 8, p. 16. 

15  Norco, Submission 18, p. 4.  

16  Mr Alistair Jordan, Coles, Committee Hansard, 15 November 2016, p. 57. 
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Because the processors are being screwed and that is where Coles and 
Woolworths say, 'We don't have contracts with farmers. We don't make the 
farm gate price. The processors do that.' We are at the end of the chain and 
we are the weakest in the marketplace, so it ends up coming our way.17 

4.21 Mr Greg Dennis, a dairy farmer from Queensland, outlined his experience 
following the introduction of $1 per litre milk in 2011: 

Immediately following the price war on milk, Australia Day 2011, as dairy 
farmers in Queensland were coming off existing contracts for that first year 
or so, our big milk-processing companies wore the losses as they negotiated 
new contracts with particularly Coles and Woolworths. The year following 
that, our contracts were renegotiated and we saw immediately a loss of 
between 20 and 25 per cent, which took us back to 1990s farm gate milk 
prices.18 

4.22 And it appears that price pressures on farmers persist, predominately in 
drinking milk production areas. The QDO provided some anecdotal insight into the 
cost of supplying private label milk in Queensland: 

Anecdotal evidence suggests that in some regions the cost to get milk to 
stores is around 73c/L if not lower, some like Queensland are very close to 
$1/L while other markets are reportedly $1.25/L. These costs of supply do 
not include a reasonable apportionment of retailer costs or a profit margin 
for retailers.19 

4.23 At the Brisbane hearing, the QDO elaborated: 
The price we are being told in Queensland is that the milk sent to a 
distribution centre is at least 95c[/L]. You have the biggest decentralised 
state in Australia and to suggest that it costs less than 27c to move around 
Queensland would be a joke. By getting it at 95c to 98c, plus 27c [for 
distribution] and probably plus another few cents as well, and then selling it 
at $1, you can see what effect that is having in the marketplace.20  

4.24 Similarly, at the hearing in Perth, Western Australian processor, Brownes 
Dairy, confirmed that private label milk supply was not profitable for them: 

…I can tell you we make nothing on selling the $1 milk to Woolies. In fact, 
if I do a full value attribution on it, we probably lose money on it. It 
certainly does not pay for my salespeople or any of the sort of support 
services that we provide.21 

4.25 It is worth noting, however, that the relative profitability of private label 
dairy, particularly in the Southern Milk Region, is linked to the export price for dairy 
commodities. The prices of other dairy commodities play an important role in 

                                              
17  Mr Michael Partridge, WA Farmers, Committee Hansard, 1 February 2017, p. 26. 

18  Mr Greg Dennis, Committee Hansard, 15 November 2017, p. 34. 

19  Queensland Dairyfarmers' Organisation, Submission 9, p. 3. 

20  QDO, Committee Hansard, 31 January 2017, p. 9. 

21  Mr Tony Girgis, Brownes Dairy, Committee Hansard, 1 February 2017, p. 32. 
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determining how $1 per litre milk affects farm gate milk prices. Mr Barry Irvin 
reflected on the dynamic nature of pricing: 

The thing that I am always careful to say is that there are actually a lot 
worse returning products in the dairy industry than $1-a-litre milk and so it 
needs to be held in perspective in terms of how much of the volume there 
is. For example, last year, in the pit of the commodity price crash, whole 
milk powder was worth 34c. Bulk cheese was lucky to be worth 40c. Of 
course, at the other end of the spectrum infant formula was quite nice to be 
involved in. That has all changed around this year.22 

Cost allocations and pricing transparency 
4.26 Consistent with the evidence to the 2011 Senate inquiry into supermarket 
prices, the QDO was critical of the cost allocations and margins between brands of 
white milk which are applied by supermarkets: 

…retailers apply different cost allocation methodologies and margins for 
different products they sell. For their own milk brands they sell, the 
allocation of retail costs and margins is often low or zero to make these 
products attractive to consumers and to gain market share. For processor 
branded milk, there are usually a higher allocation of retail costs and 
significant retail margins, reported to be between 24 and 40% which makes 
the price of branded milk higher and less attractive to the consumer.23 

4.27 Processor margins on dairy lines are also reduced through promotional 
activity. Brownes Dairy outlined the impact of supermarket promotions on processors: 

Promotions are mostly funded by the processor, in other words the retailer's 
margin is nearly always protected. This can be very detrimental to the 
processor if there are multiple and frequent promotions between 
competitors, effectively all competing for a smaller share of shelf. For 
example, during 2016, flavoured milk promotional activity in one of the 
major supermarkets increased by 40%, significantly eroding processor 
margins through effectively reduced volume share on crowded shelves.24 

4.28 Pricing transparency issues extend throughout the value chain. Harris Farm 
Markets explained their difficulties of finding an ethical source of drinking milk due 
to the limited options to move outside the existing supply chain: 

As a retailer we now find it difficult to find any supply that give certainty 
that farmers are not being held over a barrel. We also fear that the milk we 
are selling is coming from farmers who are underpaid regardless of how 
much we pay for the product.25 

4.29 Despite wanting to, Harris Farm Markets are not able to inform consumers 
about whether more expensive branded milk results in higher farm gate prices. They 

                                              
22  Mr Barry Irvin, Bega Cheese, Committee Hansard, 2 February 2017, p. 33. 

23  Queensland Dairyfarmers' Organisation, Submission 9, p. 4. 

24  Brownes Food Operations, Submission 42, [p. 6]. 

25  Harris Farm Markets, Submission 1, [p. 2]. 
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highlighted the transparency issues that many small retailers and general public face 
when interested in knowing the price paid to farmers: 

We were told by the major multinational processors that the farm gate price 
was confidential and would not be disclosed. No matter how we tried we 
were not able to influence the price or even ascertain the price that farmers 
would get and hence we could not provide this information to a public that 
wanted to do the right thing.26 

4.30 In response to claims that higher branded milk sales do not increase the farm 
gate price, Lion commented that: 

…claims that farmers do not benefit from increases in branded milk 
volumes are a gross over-simplification and are focussed on short-term 
market dynamics. It is precisely because Lion is a branded milk player 
focused on sustainable margins and profitability that it can offer the sort of 
price premiums, contract security and choice to farmers…Any further 
erosion in branded milk and dairy volumes will only compound margin 
compression in the processing sector, which is already struggling to 
generate sustainable commercial returns.27  

4.31 And processors have adjusted their business models to take account of private 
label milk with relatively low returns. For example, Lion stated that: 

We are committed to creating sustainable partnerships with our dairy 
suppliers and this premium on milk price comes as Lion continues to lose 
money on our white milk business in Australia. Throughout the past year 
we have again experienced a decline in modified white milks—this is offset 
by our performance in other dairy categories namely milk based beverages 
and yoghurt.28 

Access to shelf space 
4.32 A number of stakeholders highlighted the link between supply of private label 
dairy and better access to supermarket shelf space for branded products. For example, 
Brownes Dairy noted that supply of private label dairy had led to other opportunities: 

…the nature of dealing with these people [supermarkets] is that it is a 
portfolio of products.29 

4.33 Similarly, Mr Ben Govett, a farmer supplying Parmalat, commented that: 
…my company was one of the companies involved in the liquid milk 
market and, when Murray Goulburn decided to get into that market, our 
company actually lost the contract and they were actually happy about it… 

Our company was in that market because they got better deals on paying for 
shelf space and advertising in the supermarkets for their branded products.30 

                                              
26  Harris Farm Markets, Submission 1, [p. 1]. 

27  Lion Dairy and Drinks, Submission 13, p. 6. 

28  Lion Dairy and Drinks, Submission 13, p. 2 

29  Mr Tony Girgis, Brownes Dairy, Committee Hansard, 1 February 2017, p. 32. 
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4.34 When asked about the Norco-Coles supply arrangement, the QDO considered 
that: 

…the real reason Norco does that deal is to get all its other products into 
those Coles stores, and make sure they can sell the other things—where 
they make more out of them—in those stores, whether it be their own-
branded white milk, flavoured milks, and other manufactured products. And 
I think for the other people that do deals with those larger supermarkets, I 
think it is also the case for them: the deal is done because you need to sell 
other products.31 

4.35 However, Norco disputed this claim saying that it was continued demand that 
ensured shelf space: 

It is never guaranteed. You have to have a product that is desired by the 
consumers. It has to have turnover and it has to provide margin. They are 
not going to place a product on the shelf which does not sell. So you 
actually have to have an active marketing campaign, a product that suits the 
needs, and generates the turnover that supports its position on the shelf.32 

4.36 That said, Norco acknowledged that relationships with retailers are important 
for value creation: 

Business is all about relationships, and we need to have a strong 
relationship with retailers to be able to access that channel. Their strategies 
may not necessarily be aligned to ours, but our strategy needs to be: how do 
we access that channel to get the best value for our members?33 

4.37 Access to shelf space for smaller milk processors can present challenges not 
faced by the larger processors. Mr Greg Dennis from 4RealMilk conveyed his 
experiences: 

We have made a decision to only sell milk into independent retailer outlets. 
We have been approached by Coles and Woolies. We have chosen not to go 
there. There is still a lot of pressure within the independent sector. We have 
found that coming from large milk companies, who are choosing to turn our 
bottles around so customers cannot read labels. They are shifting milk into 
poor locations in the shop and narrowing our facings. That has had a 
negative impact on our milk sales, despite the fact that we have grown from 
60 stores to over 300 stores in the past three years. It is not just one sector 
of the market that is creating a problem here; it is both retail and processing 
that is concerning me.34 

                                                                                                                                             
30  Mr Ben Govett, Committee Hansard, 2 February 2017, p. 18. 

31  QDO, Committee Hansard, 31 January 2017, p. 8. 

32  Mr Andrew Burns, Norco Cooperative Limited, Committee Hansard, 31 January 2017,  
pp. 26–27. 

33  Mr Greg McNamara, Norco Cooperative Limited, Committee Hansard, 31 January 2017, p. 29. 

34  Mr Greg Dennis, Committee Hansard, 15 November 2017, p. 35. 
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Devaluation of dairy products in the eyes of consumers 
4.38 Many stakeholders outlined that private label dairy, and the low prices 
associated with it, had effectively devalued the dairy industry in the eyes of the 
consumer. For example, the United Dairyfarmers of Victoria noted that: 

Devaluation of milk is not confined to drinking milk. This devaluation has 
spread throughout the dairy supply chain to products such as yoghurt and 
cheese. This means less value for dairy products across the industry.35  

4.39 Similarly, the Australian Food and Grocery Council commented that: 
The $1 milk—and it has just ticked over six years since it came in—really 
had nothing to do with the cost of production of the milk. It was about 
driving foot traffic into the supermarkets…Of course, milk is at the furthest 
point from the entrance, so the consumer attracted by $1 milk walks right 
through the supermarket and they pick up sales along the way…but we had 
a concern at the time, and we still have a concern, that when the retail price 
drops that sharply it reduces the profit pool right back through the whole 
supply chain.36 

4.40 Reflecting on the ethics of using a $1 per litre price point, WA Farmers 
considered it was not appropriate to place the blame on the consumer for their 
purchasing decisions: 

It does not reflect value, it does not reflect the cost of production, it does 
not reflect the cost of transport, retail or any of those things. It is just a 
marketing ploy. And then they say the consumers wanted it. If you asked a 
consumer, 'Do you want to pay $1.50 or $1?' they are going to say $1. That 
is a cheap way to get out of the question, and I think it is an irresponsible 
way to get out of the question. If you asked a consumer, 'Do you think the 
price of milk should be what sustains a sustainable industry and enables 
farmers to farm sustainable long term? Do you think the price should 
deliver that action or not?' I think the consumers would answer 'yes'. So it 
depends how you ask a question. You cannot blame the consumer for 
picking up a dollar-litre milk. It is there in front of them. We would argue 
that it should not be there in front of them.37 

4.41 Australian Dairy Farmers cited research by Dairy Australia that $1 per litre 
milk had not increased per capita consumption: 

…$1 per litre milk has failed to deliver on Coles' claim that their marketing 
strategy has increased dairy consumption. Their strategy has failed to 
increase milk consumption, has seen millions of dollars taken out of the 
value chain and has severely impacted many dairy farmers.38 
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4.42 Dairy Connect considered that the effect of domestic competition from private 
label dairy across the entire product range had reduced the farm gate milk price by 
$0.70/kgMS or about 5–6c per litre: 

The marketplace has pushed a lot of pressure back down onto the farmers. 
We, as farmers, believe that the current supply agreements put us in a very 
weak position. We are not able to go out into the marketplace and take out 
milk to other suppliers because of the conditions and perishability of our 
commodity.39  

4.43 Many stakeholders commented that $1 per litre milk had devalued milk as a 
commodity and this has adversely affected farmer confidence and self-worth: 

The way the farmers feel about it [$1/L milk], which I absolutely 
understand, is that they feel devalued by it and they feel like, when they 
look at water and they see that as more expensive, which is inevitably 
always mentioned, it does affect confidence. It does affect the way they feel 
that their work is viewed.40 

There is no doubt that the introduction of $1/L pricing has had a significant 
impact on predominantly processors. Further, processors suddenly found 
their biggest wholesale customers have turned also into their formidable 
competitors, with considerable leverage over other dairy products supplied 
by processors, not just milk.41 

4.44 Relatively low retail prices have led to underinvestment in value-adding 
manufacturing capacity in regions where farm gate milk prices are relatively high. In 
Western Australia, for example, Brownes noted that: 

The erosion of processor margins have been of such scale that capital 
investment in research and development as well as upgrading plant and 
equipment, beyond maintenance capital, have become unviable.42  

The underinvestment in processing equipment to manufacture stored milk 
products is presenting challenges for processors in times of significant 
surpluses.43 

4.45 The QDO questioned the overall sustainability of $1 per litre milk in high cost 
production regions: 

It is clear that the current use of milk as a close to or below cost 'advertising 
agent' by major supermarkets is having a direct cumulative and detrimental 
impact on the domestic fresh milk dairy industry. It is progressively 
undermining the viability and sustainability of the domestic dairy industry. 

… 
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Because of dollar a litre pricing, farm gate prices in Queensland are below 
farm subsistence levels—they do not allow the necessary and normal range 
of business expenses to be incurred…44 

4.46 The QDO further submitted that, in the long term, this may have adverse price 
implications for consumers:  

It is short sighted to believe that forcing retail milk prices down is in the 
interests of consumers. In the short term, consumers do benefit from lower 
milk prices. In the longer term though, as retailers wipe out other retailers 
and milk brands, consumers will pay for the lack of competition.45  

Committee view 
4.47 While there is no doubt that an increased volume of private label products has 
affected processor margins and farm gate milk prices, there have also been significant 
benefits to consumers from the expansion of private label dairy products. Given the 
intense competition between retailers, it is unlikely that private label dairy prices will 
rise significantly anytime soon. Indeed, it is more likely that there will be further 
pressure on processors to continue to lower prices even further.  
4.48 The committee does not consider that it is the role of government to intervene 
in the contracting and marketing decisions of supermarkets and the relationships that 
they have with their suppliers. The proposed introduction of an effects test is 
considered in chapter 6.  
4.49 The committee does, however, recognise that many consumers are willing to 
support farmers through the purchase of branded products which have the potential to 
increase farm gate milk prices. In the interests of fairness and equity, it seems 
inappropriate that private label products should have relatively low retail margins 
compared to branded products, as consumers who would like to support higher farm 
gate prices are disproportionately supporting the profit margins of supermarkets and 
processors.  
4.50 Increased consumer awareness has the potential to make a difference, 
particularly if pressure can be placed on retailers and processors to be more 
transparent about how different products affect farm gate milk prices and the role of 
branded products in supporting the industry and dairy farmers. Accordingly, the 
committee considers that all stakeholders in the industry need to take a proactive role 
in educating consumers about the dairy industry so consumers can make an informed 
choice when purchasing dairy products.  
4.51 In addition, retailers need to ensure that supply contracts for private label and 
branded dairy products continue to be set at levels that ensure farmers receive a fair 
and sustainable price. Consistent with the recommendations in the previous chapter, 
the committee encourages retailers to enter into contracts that, in principle, seek to 
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reduce the volatility in farm gate pricing and provide sustainable outcomes for dairy 
farmers. 

Recommendation 4 
4.52 The committee recommends that representative organisations of the 
dairy industry, together with retailers, develop an education campaign to 
promote awareness about the dairy industry so consumers can make informed 
choices when purchasing dairy products. 
 
 



  

 

Chapter 5 
Retrospective step-downs in 2015–16 milk pricing 

5.1 The retrospective farm gate milk price step-downs in the Southern Milk 
Region in the final two months of the 2015–16 season resulted in dismay and despair 
across the entire Australian dairy industry, not just to the suppliers of Murray 
Goulburn and Fonterra. This chapter outlines the events that led to the retrospective 
step-downs and examines the response by the processors and Australian Government.  
5.2 Although Murray Goulburn and Fonterra have attempted to atone for their 
actions almost a year after the step-downs, the damage to the industry has already 
been done with many farmers reducing production, changing processors (or 
considering changing processors when fixed term contracts expire) or exiting the 
industry.  

Murray Goulburn's strategic change and capital restructure 
5.3 Murray Goulburn (MG) is Australia's largest dairy foods company and is a 
100 per cent dairy farmer controlled cooperative run by approximately 2200 farmer-
suppliers, with all suppliers holding shares in MG.1 In 2015–16, MG received 
approximately 3.5 billion litres of milk, representing around 36.6 per cent of 
Australia's total milk production. Approximately 60 per cent of MG's revenue was 
generated from the domestic market with the remaining 40 per cent of revenue coming 
from international exports; MG is Australia's largest dairy exporter.2 
5.4 In 2011, Mr Gary Helou was appointed Managing Director of MG and set 
about changing the strategic direction of the cooperative. Mr Brett Findlay, a MG 
supplier and shareholder, provided his perspective of the subsequent events: 

Gary Helou suggested a new direction for the co-op, moving toward more 
high value branded product and reducing emphasis on commodities. 2013 
saw MG signing a 10 year contract with Coles to supply their private label 
milk in Victoria and New South Wales. This involved MG taking on 
suppliers throughout NSW. MG expanded its geographic reach significantly 
during this period, also extending further into SA and buying out its joint 
venture partners in Tasmanian Dairy Products to take on suppliers directly 
in that state…3 

5.5 Mr Findlay further explained how the capital restructure was beneficial: 
To build the new state of the art bottling plants in Melbourne and Sydney 
for the Coles contract and its own private label milk, the co-op sold and 
leased back its tanker fleet and warehousing, and increased its bank debt to 
near maximum prudent levels. Further investment would require a 

                                              
1  Murray Goulburn, Submission 8, p. 3. 

2  Murray Goulburn, Submission 8, p. 3. 

3  Mr Brett Findlay, Submission 30, [p. 3]. 
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significant injection of capital and it was decided to follow the example set 
by Fonterra and several large European co-ops in conducting a partial float 
to list non-voting units on the ASX [Australian Stock Exchange]. This 
occurred in July 2015 and significantly strengthened the co-ops balance 
sheet…4  

5.6 Under Mr Helou's leadership, the MG Board undertook a capital structure 
review of which the outcomes were presented to supplier shareholders at the Annual 
General Meeting in 2013. That review proposed a funding model that maintained 100 
per cent farmer control, but allowed external investors to invest in MG. This approach 
was deemed to be a more flexible capital restructure than traditional bank debt.5 
5.7 The proposed capital restructure would enable MG to simultaneously meet the 
following key objectives: 
• retaining 100 per cent supplier control of MG; 
• reducing MG's reliance on debt funding; 
• creating a market value for supplier's shares through the operation of the 

Shareholder Trading Platform as opposed to the $1 value that had historically 
existed prior to the capital structure; 

• strengthening supplier's balance sheets by facilitating the recognition of the 
value of their shares as an asset; 

• helping to fund MG growth strategy of operational excellence and innovation 
to deliver over time a sustainably high Farm Milk Price (FMP); and 

• ensuring MG not only remained competitive with other processors, but 
became the first choice dairy foods company for its suppliers, customers and 
consumers.6 

5.8 The capital restructure was approved at an extraordinary general meeting on  
8 May 2015, and on 3 July 2015 the MG Unit Trust was listed on the Australian Stock 
Exchange. Of the $500 million raised, $438 million was raised through the Unit 
Trust—which was the main vehicle for external investment. The balance, some 
$62 million, was raised from supplier shareholders through the Supplier Share Offer 
(SSO).7 As noted in at paragraph 3.20, suppliers were offered discounted MG shares if 
they signed supply agreements with MG for between one and three years.  
5.9 The capital restructure implemented a profit sharing mechanism (PSM) that 
aligns unitholders' and suppliers' economic interests by linking the dividend rate to the 
FMP. In summary: 

                                              
4  Mr Brett Findlay, Submission 30, [p. 3]. 

5  Murray Goulburn, Submission 8, p. 4. 

6  Murray Goulburn, Submission 8, p. 4. 

7  Murray Goulburn, Submission 8, pp. 4–5. 
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• when the FMP is relatively high, MG will allocate a higher proportion of the
Milk Pool to Net Profit After Tax (NPAT) available for dividends to
shareholders and distributions to unit holders; and

• when the FMP is relatively low, MG will allocate a lower proportion of the
Milk Pool to NPAT available for dividends to shareholders and distributions
to unitholders.8

5.10 Figure 5.1 provides an illustration of how the PSM operates. 
Figure 5.1: MG's Profit Sharing Mechanism 

Source: MG, Submission 8, p. 24. 

5.11 In certain abnormal circumstances, there is also a provision for the Board to 
decide that, for the benefit of all stakeholders, the PSM should be deviated from when 
allocating the milk pool to milk payments, income tax and NPAT. Examples of 
abnormal circumstances may include extreme prolonged drought conditions, 
prolonged levels of materially increased competition for milk supply, or other 
circumstances determined with the unanimous consent of MG's Special Directors to 
warrant deviation to protect MG's milk supply and profitability and support its 
supplier base.9 

Fonterra's milk pricing structure in the Southern Region 
5.12 Although Fonterra was aware of the difficulties in the international dairy 
market and the impact that would have on its production (that was highly skewed 
towards skim milk powder), it was not able to reduce its farm gate milk price due to 
its agreement with the Bonlac Supply Company: 

Fonterra Australia has an agreement with the Bonlac Supply Company to 
pay farmers no less than the price paid for that season by the leading 
Victorian processor (by milk volume), which for the term of the agreement 

8 Murray Goulburn, Submission 8, p. 5. 

9 Murray Goulburn, Submission 8, p. 5. 
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has been Murray Goulburn. This guarantee operates for the benefit of 
farmers and was insisted upon by them to ensure Fonterra did not pay them 
a price that was too low. It reflects the trust farmers have traditionally 
placed in Murray Goulburn, as the leading processor and a farmer-owned 
cooperative, to protect farmers' interests in setting the milk price that it 
pays, and to exercise good corporate governance and be realistic in making 
price forecasts.10 

5.13 According to Fonterra, they warned farmers of the possibility of a milk price 
step-down as early as August 2015: 

Fonterra shifted from bi-monthly to monthly price reviews in August 2015 
to provide more regular price advice to suppliers, and warned suppliers that 
a step down was possible if the global market did not materially improve. In 
late August 2015 Fonterra Co-operative CEO Theo Spierings made public 
comments that the Australian domestic milk price was too high…prompting 
widespread criticism that Fonterra was talking the Australian industry 
down.11 

5.14 And despite Fonterra's warnings, Bonlac Supply Company farmers knew that 
Fonterra was obliged to pay not less than the price paid by Murray Goulburn and so 
Fonterra could not act until Murray Goulburn revised their price down.12 

Events leading to the milk price step-down in 2015–16 
5.15 A chronology of events leading the milk price step-down in May 2016 is 
presented below: 
• June 2015—MG announces opening milk price of $5.60/kgMS and 

reconfirms full year FMP of $6.05, consistent with that provided in the MG 
Unit Trust prospectus.13 

• August 2015—MG announces that FMP was likely to be the range of $5.60 
and $5.90 unless there was a strengthening of commodity prices in the 
balance of 2015–16. 

• February 2016—mixed trading conditions lead MG to advise that the full 
year forecast for FMP was now $5.60 subject to there being no further 
material deterioration in dairy commodity prices or unfavourable change in 
exchange rates. 

• April 2016—MG Board meets to review sales figures and requests 
management to review sales expectations for the full year. Unit Trust is 
placed in a trading halt while a review of the impact of market conditions on 
the 2015-16 outlook is conducted. On 27 April 2016, MG makes a trading 

                                              
10  Fonterra Co-operative Group, Submission 38, p. 3. 

11  Fonterra Co-operative Group, Submission 38, p. 4. 

12  Fonterra Co-operative Group, Submission 38, p. 4. 

13  Murray Goulburn, Murray Goulburn sets opening price for 2015/16 and re-confirms full year 
forecast, 24 June 2015. 
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update announcement which outlines the need to reduce the 2015–16 FMP to 
$4.75 for the Southern Milk Region only.14 MG introduces a Milk Supply 
Support Package (MSSP) to lessen the impact of the price step-down (see 
paragraph 5.41 for more detail). 

• May 2016—Fonterra reduces the FMP for its suppliers to an average of 
$5/kgMS, effective 5 May 2016.15 This corresponded to an average milk price 
of $1.91/kgMS for milk supplied between 5 May and 30 June 2016.16 

5.16 According to MG, dairy farmers and processors around the world were hit by 
a series of unprecedented conditions that have seen the commodity price for dairy 
remain lower for longer than ever before: 

During FY16, a surge in European dairy production following the removal 
of dairy quotas for the first time in 30 years, a continuation of Russian trade 
bans and a slowdown in demand out of China converged to create a 'perfect 
storm', driving commodity prices down to historic low levels, where they 
have remained for a longer period than expected or predicted.17  

5.17 However, significant and important questions remain about whether the 
management and Board of MG understood the ramifications of not adjusting their 
expectations regarding final milk price earlier. Many of these questions are finally 
being answered in a case being brought forward by the ACCC against MG, Mr Helou 
and former Chief Financial Officer Mr Bradley Hingle. The ACCC claims that MG, 
Mr Helou and Mr Hingle engaged in unconscionable conduct by not updating the 
forecast final farm gate milk price in 2015-16 to reflect changing market conditions.18  
5.18 During testimony to the committee, Mr Helou was adamant that 
announcements made regarding farm gate milk pricing in 2015–16 were appropriate 
during his tenure, noting that he resigned before the retrospective step-down was 
announced. Mr Helou was also adamant that $5.60/kgMS could still have been 
achieved for the 2015–16 season if not for the issues in China which removed the 
products that were driving profitability and mitigating against low commodity prices: 

It was gettable up until the interruption of that e-commerce, cross-border 
regulatory announcement, which basically removed our two bestsellers off 
the selling platforms.19  

                                              
14  The final 2015–16 FMP for the Southern Milk Region was $4.80/kgMS. 

15  Due to lower volumes of milk from 5 May 2016, the average milk price for 2015–16 was 
$5.13/kgMS.  

16  Fonterra Co-operative Group, Submission 38, p. 4. 

17  Murray Goulburn, Submission 8, p. 12. 

18  Matthew Dunkley and Darren Gray, 'How Murray Goulburn fooled its farmers, shareholders 
and its own board', Sydney Morning Herald, 30 July 2017, http://www.smh.com.au/business 
/how-murray-goulburn-fooled-its-farmers-shareholders-and-its-own-board-20170727-
gxkbd4.html (accessed 4 August 2017). 

19  Mr Gary Helou, Committee Hansard, 1 February 2017, p. 45.  

http://www.smh.com.au/business%20/how-murray-goulburn-fooled-its-farmers-shareholders-and-its-own-board-20170727-gxkbd4.html
http://www.smh.com.au/business%20/how-murray-goulburn-fooled-its-farmers-shareholders-and-its-own-board-20170727-gxkbd4.html
http://www.smh.com.au/business%20/how-murray-goulburn-fooled-its-farmers-shareholders-and-its-own-board-20170727-gxkbd4.html
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5.19 Accusations have been made that the executive management of MG stood to 
gain financially from a high milk price, and that every effort was made to keep the 
price artificially high until it was apparent that the expected final price could not be 
feasibly realised.20 Mr Helou admitted that short and long term remuneration 
incentives were linked to the farm gate milk price and that had the price been reduced 
earlier, there would have been an impact on his overall remuneration, along with the 
rest of the management team.21 

Views on the retrospective price step-downs 
5.20 A variety of views were expressed by farmers, processors and other 
stakeholders regarding the actions of MG and Fonterra. Most stakeholders did not 
look favourably on the retrospective price step-down. However, a number of MG 
farmers did voice support for the MG model. Examples of these competing views are 
discussed below. 
Criticisms of MG and Fonterra  
5.21 Despite facing similar challenging market conditions, other milk processors in 
the Southern Milk Region did not lower their prices. A number of dairy processors 
spoke out strongly against the actions of MG and Fonterra. For example, Lion 
submitted that: 

Retrospective changes in milk price, including price cuts, are anathema to 
Lion as they undermine trust, drive volatility and damage farmers' ability to 
plan for and invest in their business. That is why, unlike some processors, 
Lion has not imposed retrospective cuts in response to recent market 
conditions and does not support them as a matter of principle.22 

5.22 Parmalat was particularly critical of MG's actions given its role as price setter 
in the Southern Milk Region: 

…the wider southern region knew in mid to late 2015 (the Fonterra CEO 
identified it in late August 2015) that the Murray Goulburn prices set for 
2015/16 were unrealistic. Murray Goulburn as the largest dairy co-operative 
holds a systemically important role in the southern dairy industry and our 
national dairy export ambitions. Murray Goulburn and its board and 
management therefore has an obligation to act with great responsibility and 
transparency. The ambition to succeed is essential but must be balanced 
with sensible and mature corporate behaviour.23  

5.23 Similarly, Bega Cheese noted that: 

                                              
20  Jemima Whyte and Julie-Anne Sprague, 'Murray Goulburn price cut to be felt across the 

agriculture sector', Australian Financial Review, 29 April 2016, 
http://www.afr.com/business/agriculture/murray-goulburn-price-cut-to-be-felt-across-the-
agriculture-sector-20160428-goht3d (accessed 23 May 2017). 

21  Mr Gary Helou, Committee Hansard, 1 February 2017, pp. 42–43. 

22  Lion Dairy and Drinks, Submission 13, p. 2. 

23  Parmalat Australia, Submission 16, p. 5. 

http://www.afr.com/business/agriculture/murray-goulburn-price-cut-to-be-felt-across-the-agriculture-sector-20160428-goht3d
http://www.afr.com/business/agriculture/murray-goulburn-price-cut-to-be-felt-across-the-agriculture-sector-20160428-goht3d
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The decision by Murray Goulburn and then Fonterra to cut prices so late in 
the year created turmoil for the entire industry… 

…Bega Cheese was vocal in its view that such an action was something 
that could not be managed by dairy farmers. Bega Cheese believed that 
given the time of the year, the risk and the outcome of aggressive 
competition was the companies to manage and should not be shared with its 
suppliers, the new financial year was two months away and opening prices 
are traditionally the time downward trends are reflected in price and equally 
it is the time that dairy farmers make their management plan for the coming 
year which is based on the newly announced prices.24 

5.24 Bega Cheese went on to conclude that: 
Bega Cheese remains of the view that the late announcement of price 
decreases and the failure by Murray Goulburn to clearly communicate that 
price reductions late in the year or indeed anytime in the year were likely 
and the decision by Fonterra to follow Murray Goulburn's lead caused great 
financial harm to their suppliers and affected confidence in the whole 
industry.25  

5.25 While defending the actions of MG, Mr Brett Findlay was scathing of 
Fonterra which, he believed, could have maintained prices and foregone paying down 
debt: 

Fonterra used MG's woes as an excuse to savagely cut it price in May and 
June to $1.90/kgMS. This caused its suppliers immense hardship and put a 
number out of business. Bizarrely, some of these farmers blamed MG for 
their hardship due to MG's position as price setter for the industry. 
However, Fonterra had plenty of choice in the matter. 
… 

Of more pertinence is the behaviour of Fonterra whose savage price cuts to 
their Australian suppliers caused great hardship including putting farmers 
out of business. Fonterra's large reduction in corporate debt last year clearly 
indicates there was little financial pressure on them to pursue such a move, 
or indeed for them to pay such a low price to their struggling suppliers in 
New Zealand. Frankly their behaviour appears nothing short of 
despicable.26 

5.26 Ms Karrinjeet Singh-Mahil and Mr Brian Schuler were also critical of 
Fonterra's actions regarding the lack of notice given for the milk price drop, the 
spreading of loan repayments and interest across the supplier base, and the lack of 
specificity in milk statements about loan balances, terms and conditions, interest 
charges and the milk price. Regarding the two loan mechanisms Fonterra put in place 
for affected suppliers, Ms Singh-Mahil and Mr Schuler asserted that: 

                                              
24  Bega Cheese, Submission 37, [p. 7]. 

25  Bega Cheese, Submission 37, [p. 7]. 

26  Mr Brett Findlay, Submission 30, [pp. 5, 9]. 



58  

 

In neither case has Fonterra been transparent about what the loan balance is, 
what the terms and conditions are etc. It is all bundled into the total milk 
price and we are unable to work out what our actual milk price is, what 
repayments are being deducted for the autumn offset and what interest is 
being deducted for loans we didn't take out.27 

5.27 Further, Fonterra's communication about the price step-down and associated 
support arrangements left much to be desired, as many farmers took action 
immediately following the step-down but were not told of the support arrangements 
until much later. Ms Singh-Mahil explained her experience: 

…we were invited to a meeting at Warrnambool with Fonterra, where they 
explained to us what they had done. We said, 'Do you realise what you have 
done to autumn calvers? You have affected us disproportionately, compared 
to the rest of your supplier base.' Soon after that, they sent us a note saying, 
'We realise we have done this and we will fix it. We are going to give you 
$2.50 a kilo extra for the milk produced in May and June, but we are not 
going to give you that until August and September and you have to be still 
with us to get the money.' It was too late for us, because we had already 
trucked a whole stack of cows..., so that impact was already there. But we 
were indentured then. We could not leave until August and September, if 
we had wanted to, because otherwise we would not get that money.28 

5.28 Many farmers were also scathing of MG's actions. Mr Michael Stapleton 
believed the MG Board and management used unrealistically aggressive forecasts 
when setting the opening milk price in 2015–16: 

My opinion is that the board knew, or ought to have known, that the 
forecast for FY16 was unachievable based on their Q1 outcomes. 

… 

The board of MG would have known the key drivers of the budget and 
hence should have understood whether the business was on track to meet its 
plans. For example, they could have tracked the: 

• Volume of milk intake each month. 

• Revenue/litre of milk each month. 

• Product mix each month. 

• USD exchange rate. 

• Commodity price index. 

The movement in these measures would have informed the board as to whether the 
earnings forecast remained underpinned by valid assumptions, or whether it needed 
reviewing and possibly changing.29 

                                              
27  Ms Karrinjeet Singh-Mahil and Mr Brian Schuler, Submission 20, p. 1. 

28  Ms Karrinjeet Singh-Mahil, Committee Hansard, 15 November 2016, p. 5. 

29  MR Michael Stapleton, Submission 19, pp. 2–3. 
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5.29 Mr Stapleton was also critical that the MG Board did not implement a one-off 
deviation from the profit sharing mechanism: 

I cannot imagine a more abnormal "other circumstance" than the FY16 year 
and a need for MG to protect their milk supply and profitability and support 
its Supplier base. The exodus of suppliers from MG since the revision to the 
FMP in April is tangible evidence that Suppliers do not believe their 
interests have been considered adequately.30 

5.30 Mr Peter Laverty noted that: 
…before the 2015–16 season started almost all dairy industry observers 
noted the market was weakening and held the view that farmers would be 
lucky if they received $5.00/kg solids, notwithstanding the (then) Murray 
Goulburn managing director's claims. Despite this, it was not until April, 
when the international market had deteriorated much further, that the 
Murray Goulburn board reacted. It is totally inexcusable for the board to 
have only come to a realisation of this situation at such a late stage. It is 
symptomatic of the complete lack of collective commercial judgement.31 

5.31 Mr Laverty was particularly critical of the lack of commercial experience on 
the MG Board with only two of the eleven board members having the requisite skills 
to guide such a large company in a complex environment. Mr Laverty made the 
comparison with the governance structure of Fonterra, where there is a fully 
professional main board comprising two farmers and ten members with commercial 
backgrounds, and a 'Shareholder Council' elected by farmers to advise the Fonterra 
Board on matters affecting farmers.32 
5.32 Given the nature of the dairy industry in the Southern Milk Region, Parmalat 
Australia noted that: 

The system of opening price and step-up may not be ideal but in all of 2 of 
the last 30 or more years, has given southern dairy farmers a clear 12 month 
price signal that enabled reliable business planning… 

The key to the success of the opening price and step-up system or the NZ 
version is in the fact the prudence and good governance of systematically 
important processors such Murray Goulburn. The alternative is to adopt a 
price system which a much shorter horizon which farmers find unworkable 
for their agricultural businesses.33 

5.33 Indeed, Mr Barry Irvin noted that competition between processors within the 
Southern Milk Region may have contributed to the retrospective price step-down: 

So what happens when competition gets a little out of hand? Probably what 
you saw last year. I certainly would never want to downplay it, because it 
was terrible. But what happened was that there was aggressive competition 

                                              
30  Mr Michael Stapleton, Submission 19, p. 4. 

31  Mr Peter Laverty, Submission 27, p. 4. 

32  Mr Peter Laverty, Submission 27, p. 4. 

33  Parmalat Australia, Submission 16, p. 2. 
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for milk actually pushing the price up above what could be returned. 
Farmers, for a period, benefited from that competition, but it was, quite 
frankly, irresponsible. We could deal with it, but the competition was too 
aggressive, and the price went down for the farmers and there was not 
enough shared risk management or shared pain.34 

5.34 Parmalat Australia highlighted what it considered to be MG's problem: 
Nowhere in the world has a dairy model worked where it's half listed and 
half cooperative without some form of pre-agreed formula that defines the 
farm gate price…and delivers transparency in price signals. Murray 
Goulburn wanted what Fonterra had, but never recognised the leadership, 
education, price setting practices and the continuous and early 
communication of price risk that underpinned the NZ story. 

Transparency of global market information constantly communicated to 
farmers in terms of forecast and outlook is essential. Murray Goulburn did 
the opposite.35 

Support for the MG cooperative from affected farmers 
5.35 Despite the actions of MG, a number of the cooperative's farmers expressed 
confidence in the cooperative model. For example, Andrew and Christine Sebire 
submitted that: 

Without the co-operative having set and maintained prices as high as was 
possible until this year, there is little doubt that other multinational 
processors would have cut farm gate prices substantially. The co-operative 
keeps the industry honest and should be supported by Government to 
ensure that the structure is able to continue to be the farmer advocate and 
price setter.36 

5.36 That said, Andrew and Christine Sebire were understandably concerned that 
management and the MG Board did not take action earlier in the season: 

We are extremely disappointed that the Murray Goulburn Board and 
management did not see the need to reduce the milk price earlier, and with 
the way they then managed the situation by imposing retrospective debt.37 

5.37 Some MG farmers questioned whether MG's price step-down was indeed 
retrospective. Mr Brett Findlay argued that:  

The announcement of the MSSP occurred on 27 April. A round of 
supplier's meetings and further written communications to suppliers 
continued until 10 May. The co-op continued to pay at the level announced 
at the start of the season until this point. On 11 May the new price, 
supported by borrowings, commenced. It is this borrowed money which is 
the subject of the repayment. The MSSP is controversial, unprecedented 

                                              
34  Mr Barry Irvin, Bega Cheese, Committee Hansard, 2 February 2017, p. 31. 

35  Parmalat Australia, Submission 16, p. 3. 

36  Andrew and Christine Sebire, Submission 12, [p. 1]. 

37  Andrew and Christine Sebire, Submission 12, [p. 1]. 
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and deeply unpopular, but MG told us what was going to happen before 
they did it. It is not retrospective.38 

5.38 Similarly, Craig and Rachel Dettlling noted that: 
This price adjustment was placed only on milk supplied in the future, which 
therefore is not retrospective, and had no effect on the price of milk 
supplied previous to 11th May 2016.39 

5.39 However, the fact that the final farm gate milk price for the whole year was 
reduced in May 2016 and this meant that milk supplied in May and June 2016 was 
paid at a price that effectively reduced the average price for the whole year would 
seem to meet the definition of retrospective.  
5.40 Mr Findlay also considered that the introduction of the MSSP, while 
unpopular, was an appropriate option: 

At the Supplier's Meetings…Executive General Manager for Supplier 
Relations, Robert Poole, described the MSSP as; "All of the options we had 
were bad. This looked like the least bad one." It is difficult to see that this 
too far wrong.40 

Support for affected farmers 
5.41 In response to the late retrospective step-down, MG, Fonterra and the 
Australian Government all sought to support dairy farmers affected by these decisions.  

Murray Goulburn  
5.42 Given the timing of the step-down announcement, the full impact of the step-
down on MG farmers would have resulted in a weighted average price for the final 
two months of 2015–16 of $1.30/kgMS, or about 10 cents per litre. MG noted that: 

For some suppliers this would have meant no financial returns in these 
months, which would have been particularly devastating for Autumn 
calving herds who would have been entering two of their higher milk 
production months.41 

5.43 Recognising the potential impact on suppliers, the MG Board introduced the 
Milk Supply Support Package (MSSP). The MSSP was a $183 million advance to 
suppliers. It was intended to provide a milk support payment so that suppliers received 
payments for the 2015–16 season equivalent to an estimated weighted average 
available FMP of $5.47/kgMS for the full year.42 The support provided through the 
MSSP was intended to be spread across the three financial years following 2015-16. 

                                              
38  Mr Brett Findlay, Submission 30, [p. 7]. 

39  Craig and Rachel Dettling, Submission 31, [p. 1]. 

40  Mr Brett Findlay, Submission 30, [p. 6]. 

41  Murray Goulburn, Submission 8, p. 14. 

42  The final average 2015–16 cash price for the Southern Milk Region was $5.53 with the support 
provided by the MSSP. 
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In 2016–17, for example, the initial FMP of $4.31/kgMS included an initial MSSP 
repayment amount of $0.14/kgMS.43  
5.44 MG also noted that structure of the MSSP allows suppliers to move to another 
processor, contingent on any separate fixed term contract arrangements that may be in 
place.44 Indeed, many suppliers have moved to other processors as reported by MG in 
their 2016–17 half yearly results (see below) 
5.45 In its submission of October 2016, MG noted that: 

Since the introduction of the MSSP it has become very clear that it is not 
considered by suppliers to have addressed their most significant concerns 
and is reducing MG's competitiveness whilst the sector continues to 
experience low commodity prices.45   

5.46 Subsequently, MG undertook a review of the operation of the MSSP and, on 
27 October 2016, decided to amend the MSSP by: 
• suspending MSSP recoupment in 2016–17 from 1 October 2016 in 

recognition of climatic conditions and low 2016–17 FMP; 
• extending the recoupment period for the MSSP from three years to six years; 
• reducing the annual recoupment to 1c per litre from 1 July 2017, with the 

option to accelerate recoupment in high FMP years; 
• capping recoupment from suppliers, meaning recoupment from individual 

suppliers will not exceed individual support received during 2015–16; 
• a $31.8 million impairment of the MSSP asset reflecting MG's estimate of 

future recoupment; and 
• step-up payments in 2016–17 to suppliers totalling $0.25/kgMS, reflecting a 

forecast 2016–17 FMP of $4.95/kgMS.46 
5.47 In addition, MG announced an $81.8 million deviation from the PSM to allow 
MG to pay a competitive milk price, regain supplier confidence and arrest the decline 
in milk supply.47  
5.48 The impact of the 2015-16 price step-down was reflected in MG's 2016-17 
first half year results, where MG announced that milk received by the company had 
reduced by over 20 per cent compared the first half of the 2015-16 season. Increased 
competition was responsible for around 60 per cent of the milk intake decline during 

                                              
43  Murray Goulburn, Submission 8, p. 15. 

44  Murray Goulburn, Submission 8, p. 15. 

45  Murray Goulburn, Submission 8, p. 15. 

46  Murray Goulburn, Murray Goulburn announces completion of Milk Supply Support Package 
review, ASX announcement, 27 October 2017, p. 2. 

47  Grant Samuel & Associates, Letter to Murray Goulburn Co-operative Co., p. 2; attachment to 
Murray Goulburn, Murray Goulburn announces completion of Milk Supply Support Package 
review, ASX announcement, 27 October 2017. 
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this period with retirements and 'seasonal reduction' responsible for 15 and 25 per cent 
respectively.48  
5.49 Indeed, it could have been far worse for MG had suppliers not been locked 
into supply contracts through the SSO and other processors had the capacity to take 
more milk. Some suppliers have indicated that they would have left MG if they were 
not contracted through the SSOs to supply milk.49 
5.50 Bega Cheese also noted that, while other processors in the Southern Milk 
Region did have some capacity to accept requests from suppliers to transfer 
processors, this excess capacity was limited, and many farmer suppliers had limited or 
no choice but to accept the price cuts and claw backs from MG and Fonterra.50 
5.51 Recognising the impact on its milk supply and supplier base, MG announced 
on 2 May 2017 that it was undertaking a number of measures to address its cost base, 
improve efficiencies and ultimately, increase earnings and the farm gate milk price. 
Most notably, MG announced that it would forgive the MSSP, meaning that all future 
repayments would cease and MSSP contributions made between July and September 
2016 would be repaid to continuing and retired suppliers and to any suppliers that 
recommence supplying Murray Goulburn by 1 July 2017.51  
Fonterra 
5.52 Following their retrospective price step-down, Fonterra put in place a number 
of support measures to assist suppliers following the price revision: 
• Fonterra Australia Support Loans—a low-interest loan program that offered 

suppliers a loan of up to $0.60/kgMS, repayable from 2017–18 onwards, to 
assist with cash flow in the short term. Approximately 40 per cent of suppliers 
have taken out these loans.  

• Extension of the Employee Assistance Program to all suppliers, their staff and 
families, so that they could access free, independent and confidential 
counselling services. 

• Additional offset of $2.50/kgMS for milk supplied between 5 May and 
30 June 2016, payable in July and August, to recognise the disproportionate 
effect of the price revision on autumn and split calving herds.  

5.53 Fonterra did not consider the value of the MSSP in determining the final price 
it was required to pay under the Bonlac Supply Agreement. Some Fonterra farmers 
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were critical of this decision given that MG suppliers actually received $5.53/kgMS 
with the MSSP compared to the $5.13/kgMS that Fonterra suppliers were paid.52  
5.54 Following MG's announcement to forgive the MSSP, Fonterra announced that 
it would make an additional payment of 40c/kgMS on top of the milk price for the 
2017–18 season to all current, retired and recommencing suppliers. Fonterra considers 
that the additional payment does compensate suppliers for the retrospective price 
step-down in the 2015–16 season, even though it will be applied prospectively on 
future milk production. Fonterra has also indicated that it will reimburse the interest 
charge of 0.85c/kgMS for milk supplied in the 2016–17 season.53 

Government's Dairy Support Package 
5.55 On 25 May 2016, the Australian Government announced a Dairy Support 
Package to help dairy farmers affected by the MG and Fonterra decisions to reduce 
farm gate milk prices. The key elements of the package are: 
• new concessional loans specifically for dairy farmers; 
• more rural financial counsellors in dairy regions; 
• more staff to process new claims for income support (Farm Household 

Allowance); 
• a new Dairy Liaison Officer; 
• Mobile Service Centres redirected to affected dairy regions; and  
• additional funding for Dairy Australia's Tactics for Tight Times program.54 
5.56 Dairy Recovery Concessional Loans are available to assist commercially 
viable dairy farm businesses affected by the retrospective decisions of MG and 
Fonterra to reduce farm gate milk prices in 2015–16. Loans are available for a 
maximum of 10 years, for up to 50 per cent of a farm business's final debt position to 
a maximum of $1 million in total.55  
5.57 From 2 May 2016 to 30 September 2016, the number of dairy industry 
customers receiving Farm Household Allowance increased from 255 to 476, with the 
majority of this increase attributable to dairy farmers and their partners in Victoria.56 
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5.58 A variety of views were expressed by stakeholders about the concessional 
loans and access to Farm Household Allowance. For example, Mr Brett Findlay 
submitted that: 

The Federal Government's efforts to help dairy farmers have been 
significant and appreciated. The low interest loan scheme can cause some 
challenges, particularly if existing lenders are reluctant to free up security, 
but the benefits are substantial if farmers are successful.57  

5.59 Mr Findlay went on to relay the concerns of some farmers about accessing the 
Farm Household Allowance: 

The Farm Household Allowance is a good concept, however, most farmers 
regard dealing with Centrelink as extremely stressful. The glacial pace of 
progress, excessive bureaucracy and sometimes limited physical access to 
Centrelink offices involved are problematic.58  

5.60 Mrs Sarah Parker was also critical of the administration of the Farm 
Household Allowance, which she considered to have 'been disaster in its planning and 
implementation'.59 Mrs Parker went on to explain that it was often easier to find an off 
farm job cleaning or stacking shelves, rather than wait for up to six months and/or get 
constantly harassed for paperwork that had already been submitted. 
5.61 Australian Dairy Farmers commented that very few dairy farmers had taken 
out concessional loans: 

…partly because of the complexity of the conditions that are applied…in 
terms of who can have access to the equity that is there to be held against a 
loan, for example.60 

5.62 At the hearing in Shepparton, Mr Patrick Nicholson explained why farmers 
were reluctant to access these concessional loans: 

The problem was it was just…more debt for a business. A lot of people 
chose not to go into more debt and either got out of the industry or reduced 
their business to a size where they did not actually have to go into further 
debt. I think that was the problem. The answer to the problem was not just 
to increase your debt load. A lot of people just did not have the opportunity. 
They were already in debt to a high level and they did not want to go 
further into debt. 

… 

I believe you had to change from your old bank to rural finance to actually 
qualify. So that is a problem in itself. If you have had a long relationship 
with your own bank and if you are with the way you have been treated and 
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with the dealings you have had, why should you have to change who you 
bank with just to have access to support?61 

5.63 While some stakeholders were supportive of the government's effort, the 
majority of stakeholders considered that the best way the government could support 
dairy farmers was by creating an environment whereby the farm gate milk price 
reflected a level that is sustainable and encourages farm investment.  

Committee view 
5.64 There is no doubt that the imposition of retrospective price step-downs had a 
devastating impact on farmers supplying Murray Goulburn and Fonterra, and had 
broader consequences for other dairy farmers and the surrounding businesses and 
communities that support dairy farmers.  
5.65 Murray Goulburn has recognised that its actions in April and May 2016 were 
inappropriate and caused significant damage to its reputation. While it has attempted 
to make amends through a range of measures, including forgiving the MSSP, it is 
likely that it will take a long time for the nation's largest dairy cooperative to regain 
the trust of its suppliers. The committee is concerned that a considered and measured 
response that limited the impact on farmers was not devised earlier and steps taken to 
prevent the initial crisis. 
5.66 While the intense competition for milk in the Southern Milk Region may have 
contributed to the setting of an inappropriate opening price in 2015–16, responsibility 
ultimately rests on the executive management team who it appears were overly 
ambitious and self-motivated in their attempts to grow Murray Goulburn quickly. The 
Murray Goulburn Board must also take responsibility for not providing appropriate 
oversight to the actions of the executive management team. The committee believes 
that Murray Goulburn should consider adopting a board structure which has greater 
reliance on business acumen. 
5.67 The committee considers that the dairy industry benefits from a strong, 
industry leading cooperative and urges Murray Goulburn to reconsider whether its 
current capital structure, as a partially-listed cooperative, is in its members' best 
interests moving forward.  
5.68 In relation to the actions of Fonterra, the committee notes that its decision to 
reduce the farm gate milk price late in the season was within the terms of its contract 
with its supplier group. However, the committee is concerned that the way Fonterra 
undertook to impose the retrospective step-down without due regard to the impacts 
this would have on suppliers showed poor judgement and has broken the relationship 
of trust with many suppliers. Given the competitive nature of dairy industry in the 
Southern Milk Region, dairy farmers should consider whether they wish to be 
associated with a company that willingly takes opportunistic measures at their 
expense. 
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5.69 Given that the farm gate milk price has been retrospectively reduced twice in 
the last decade but only once in the preceding 40 years, there would appear to be 
issues in the current price setting mechanism. Accordingly, the committee 
recommends that processors set opening prices conservatively to ensure that any 
downward pressure from market forces will not result in retrospective price step-
downs that have devastating impacts on dairy farmers.  
5.70 As noted in chapter 3, the committee also considers that the industry, as a 
whole, should take measures to stabilise farm gate prices and restrict the 
circumstances in which processors can impose retrospective price step-downs. 
5.71 The committee is disappointed that the government support package has failed 
to deliver meaningful outcomes for farmers affected by the dairy crisis. By not 
understanding the true issues faced by farmers, the government support package 
cannot provide assistance that is relevant and accessible, and, as such, does not have 
the potential to make a real difference. Indeed, many farmers already have significant 
debts and do not want the government to assist them to increase these debts further. 
Further, farmer access to income support in times of need should be relatively easy 
and the associated administration requests not burdensome.  
Recommendation 5 
5.72 The committee recommends that dairy processors set opening prices 
conservatively so that any downward pressure from market forces will not result 
in retrospective price step-downs that have devastating impacts on dairy 
farmers. 
Recommendation 6 
5.73 The committee considers that an independent review of the government's 
dairy support package be undertaken to determine whether it has been effective 
in improving outcomes for affected dairy farmers and whether it has delivered 
value for money.  





  

 

Chapter 6 
Government needs to play the right role 

6.1 The preceding chapters of this report have identified that, for the dairy 
industry to grow and prosper into the future, it is the industry's responsibility to 
rebuild trust, increase transparency and improve consumer awareness. That said, there 
is a role for government to provide a legislative and regulatory structure which can 
reduce the power imbalances between stakeholders, reduce market distortions and 
promote innovation. Further, governments can also assist by supporting research and 
development activities, and improving knowledge transfer about market conditions.  

Direct government intervention—milk levies and floor prices 
6.2 Direct intervention is one approach that governments can take to intervene 
when markets do not appear to function correctly. Mr Rhys Palmer provided his view 
on how regulation and subsequent deregulation had contributed to the current state of 
the dairy industry: 

Deregulation never hurt anybody; what hurt was regulation in the first 
place. They had farmers milking cows in areas that were not conducive to 
doing so and getting paid to do it. Look at the stuff-up it generated in the 
finish. It generated deregulation in which everybody got hurt.1 

6.3 Indeed, many of the issues faced by dairy farmers in Western Australia and 
Queensland can be attributed to government intervention.2 The QDO recognised this 
but advocated for a market based solution, not more intervention: 

… deregulation laid the groundwork for the state we are in now. But the 
dairy industry has not looked for re-regulation. We are prepared to live, I 
think, in a fair market, a free and fair market, but the 'fair' part is the bit that 
we really want to focus on. In a lot of other parts of the world the dairy 
industry is not regulated, but they operate in a market where there is more 
market power in the farm sector. I think that is what is missing in 
Australia.3 

6.4 It is unsurprising then that many stakeholders were against direct government 
intervention in the industry in the form of milk levies and floor prices. For example, 
Fonterra was not in favour of measures that could be considered reregulation: 

We note in particular the proposed introduction of measures such as a floor 
price for milk or a 50 cent levy on the sale of fresh milk, with proceeds 
directed to an emergency fund to assist dairy farmers. 
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We do not support these proposals. We are concerned they would be steps 
towards re-regulation of the dairy market that would jeopardise our 
international trade agreements and undermine Australia's competitiveness.4  

Floor price 
6.5 When questioned, there was limited support from farmers for the introduction 
of a floor price: 

No, I do not believe there is a case for a floor price. We have seen what 
happened to the wool industry with a floor price…It is about companies 
getting the right product mix.5 

If a floor price or regulated market were to create an increase in the price of 
entry into our dairy industry, we may not have enough new farmers coming 
in to sustain our milk production.6 

6.6 That said, Mr Lionel Harniess took a different view to contend that a floor 
price must reflect a fair milk price to the farmer, the processors and the consumers:  

We have been in deregulation for some 16 or 17 years now. It has been a 
race to the bottom, and here we are. Quite bluntly, it has not worked. We 
need to go back into regulation and quota.7 

Milk levy 
6.7 Throughout the inquiry, Farmer Power advocated for the introduction of a 
levy on fresh drinking milk sales to 'stem the exodus of farmers from the industry'8: 

Farmer Power has suggested that the previous levy on the price of milk 
could be introduced as a temporary intervention measure, until such time as 
a more permanent industry solution can be found. A 50c per litre levy could 
be redistributed to all dairy farmers providing a top up payment of around 
12c per litre, which would bring farmgate milk prices to a more sustainable 
level.9  

6.8 Farmer Power explained that any money from a levy on fresh drinking milk 
could be effectively used as an insurance policy to support farmers: 

You can bank the money away in good years, and in the bad years we can 
withdraw from it…10  

6.9 The Department of Agriculture and Water Resources cautioned against such 
an approach: 
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The Australian government would need to be satisfied that the benefit to 
industry from such a levy would outweigh any other industry of public 
detriment. 

For example, the imposition of a levy on domestic drinking milk risks 
distorting market signals along the dairy supply chain, being a disincentive 
to improved productivity, and impeding international competitiveness. 
Further, it may have unintended consequences of reducing consumption of 
fresh milk, damaging the profitability of dairy farmers and squeezing 
supply chain margins further. Such a levy would also make it difficult for 
Australia to advocate against domestic dairy support measures in other 
countries when negotiating trade agreements.11 

6.10 Dairy Connect explained that previous milk levies had not worked for farmers 
and, as such, were reluctant to support any reintroduction of milk levies.12 
6.11 Mr Chris O'Keefe also opposed the imposition of a compulsory consumer 
levy for a number of reasons including the precedent it could set for other industries 
that suffer 'bad' times.13 
Committee view 
6.12 An outcome of the intense competition for milk between processors in the 
Southern Milk Region appears to be that milk prices have been more variable as 
processors ride the highs and lows of the market. However, the overwhelming view of 
farmers was that rather than regulation and government intervention, they would 
prefer to have a more stable and higher farm gate milk price. In this regard, industry 
leadership, as outlined in previous chapters, is necessary to bring greater stability to 
farm gate milk prices and restore farmer confidence through processors offering 
longer term contracts at sustainable prices. As such, the committee does not consider 
that direct government intervention, either through a floor price or milk levy, is 
appropriate. 

Encouraging a level playing field 
6.13 While direct intervention may not be appropriate, the government has taken 
steps to reduce power imbalances and discourage anti-competitive behaviour by 
legislating unfair contract terms and introducing legislation to implement an effects 
test. While these initiatives are not directly aimed at the dairy industry, they have the 
potential to affect stakeholder behaviour. 
Unfair contract term laws 
6.14 Unfair contract terms are instrumental in creating and sustaining power 
imbalances between contracting parties. In the context of the dairy industry, farmers 
and representative bodies raised concerns about unfair contract terms. For example, 
Dairy Connect noted: 
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When you ask the processor, 'Is this contract or agreement legal?' they 
basically come back and say, 'Well, nobody has contested it.' That is 
basically because we are all individual farmers and we do not have the 
capacity or the strength to go out there and challenge multinational 
companies and other large companies that want to stand by these 
agreements…14 

6.15 That said, some stakeholders were optimistic that the recent unfair contract 
term amendment to the Australian Consumer Law (ACL) could be applied to milk 
supply contracts. The amendment, effective from 12 November 2016, aims to protect 
farmers and small businesses from unfair contract terms in standard form contracts.15 
The law aims to address some of the power imbalances that exist in business-to-
business transactions.16  
6.16 Section 24 of the ACL provides that contract terms will be unfair if: 
• it would cause a significant imbalance in the parties' rights and obligations 

arising under the contract; 
• it is not reasonably necessary in order to protect legitimate interests of the part 

who would be advantaged by the term; and 
• it would cause detriment (whether financial or otherwise) to a party if it were 

to be applied or relied upon.17  
6.17 The law applies to standard form contracts where at least one of the 
businesses involved employs less than 20 people, and the price payable under the 
contract is more than $300 000, or $1 million if the contract is for more than 12 
months.18  
6.18 Given that a standard form contract is prepared by one party and the other 
party has little or no opportunity to negotiate the terms, the ACCC is of the opinion 
that milk supply agreements are likely to be considered standard form contracts for the 
purpose of the law.19 
6.19 In relation to the applicability of financial thresholds to standard form 
contracts, the ACCC noted that: 

For the purposes of determining whether a contract fall under the relevant 
threshold to meet the definition of a 'small business contract', any amounts 
that cannot be calculated with certainty at the time the contract is entered 
are unlikely to be included in the calculation of the upfront price payable. 
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Given the value of milk supply agreements typically cannot be calculated at 
the time of entering into the agreement, it is arguable that such agreements 
will fall within the scope should other thresholds be met.20 

6.20 The ASBFEO commented that the application of the unfair contract terms 
legislation to the dairy industry was not clear: 

It is also important to monitor how the unfair contract terms legislation 
applies to industry contracts. Given that milk prices are generally set on a 
daily basis, there is an argument that the contracts are effective separate 
daily (standard form) contacts that would each fall within the $300 000 
threshold. If this is the case, a number of existing contractual terms may be 
made void, such as clauses that provide for: 

– limited (or no) notice of price and service changes; 

– contract lock-in; and 

– unilateral contract variation.21 

6.21 Similarly, Primary Industries and Regions South Australia (PIRSA) submitted 
that: 

It would be beneficial to understand whether this legislation will assist in 
preventing future hardship for dairy farmers due to their milk supply 
contracts. If this is not the case, amendments or new legislation should be 
considered.22 

6.22 The ACCC outlined the complex process for determining whether terms are 
unfair: 

In deciding whether a term is unfair, consideration must be given to the 
transparency of the term, and the overall rights and obligations of each 
party. Further, the fairness of a particular term must be addressed in light of 
the contract as a whole. 

In order for the ACCC to form a view on whether specific contract terms 
are unfair, the ACCC must undertake a detailed assessment of the specific 
contracts and all the surrounding circumstances.23 

Committee view 
6.23 The committee welcomes the introduction of unfair contract term laws and 
looks forward to its application to milk supply agreements and contracts within the 
dairy industry.  
6.24 While noting the complexities associated with the application of the unfair 
contract term law to the different milk supply arrangements in the dairy industry, the 
committee considers that the ACCC is best placed to undertake such analysis, 
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particularly as part of its inquiry into the dairy industry, and expects that the ACCC 
report will provide clarity for farmers and processors regarding the application of the 
law to milk supply agreements and contracts.  
6.25 The committee considers that there would also be value in the ACCC 
providing guidance as to how model milk supply agreements and contracts could be 
developed under the code of conduct for contractual relationships to comply with 
unfair contract term laws.  
Recommendation 7 
6.26 The committee recommends that the ACCC specifically address the issue 
of unfair contract terms within the dairy industry and provide guidance as to 
whether milk supply contracts, in-principle, fall under the scope of the unfair 
contract term laws. Further, the ACCC should provide guidance as to how milk 
supply agreements and contracts could be developed under a code of conduct for 
contractual relationships to be compliant with unfair contract term laws. 
Effects test legislation 
6.27 The effects tests seeks to amend section 46 of the Competition and Consumer 
Act 2010 to strengthen the prohibition of the misuse of market power by corporations 
and better target anti-competitive conduct by corporations with a substantial degree of 
market power.24 
6.28 A number of stakeholders noted that the introduction of an 'effects test' into 
competition law may address issues related to the sale of private label and branded 
dairy products. The QDO considered that: 

In an Australia without an 'Effects Test', large and powerful companies can 
unfairly damage supplier and small competitors and our ACCC cannot 
prove anti-competitive intent or 'purpose' even though the 'effect' is clear.25 

6.29 The QDO advocated for the setting of retail milk prices that reflected the cost 
of production in each region: 

Retail prices of fresh white milk should reflect the cost of selling the milk 
in each region that it is sold to allow dairy farmers, all retailers and all milk 
brands to compete on a level playing field.26  

6.30 Concerns were also raised about the standardised retail pricing of products 
across Australia. WA Farmers questioned how a nation-wide retail price of $1 per litre 
could reflect the cost of production, particularly in regional locations: 

With expanding the dollar-a-litre stuff across to Coles Express and to 
Woolworths Caltex, or whatever, those places were maintaining a high 
value because it was convenience price. So, at a Coles Express in 
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Kununurra at midnight, you could get milk for $1 a litre. So I would 
suggest that in this state, if the true cost of retail and transport was applied 
to milk, it would be sold at a loss in every regional town in the state. When 
they do their justification for it, it may work in Victoria. And I think it does 
work in Victoria. But it does not work here [in Western Australia]; it does 
not work in Queensland.27 

6.31 Indeed, Coles expressed concerns about the potential ramifications following 
the introduction of the effects test: 

We have been particularly concerned about the impact it may have on 
state-based pricing. State-based pricing is basically our policy whereby we 
charge the same for all our stores, with the exception of some fruit and 
vegetables, regardless of where you live...28 

6.32 Coles went on to explain their approach moving forward: 
One of our main concerns we have raised is the unintended consequences of 
placing this legislation through parliament…We really pride ourselves on 
our customer offer and the fact that we do not discriminate against 
customers on the basis of where they live. But this will ultimately be a 
matter for the courts when we see the first test cases coming through over 
the next few years.29 

6.33 In considering the potential impact of the introduction of an effects test on the 
agricultural section, the Productivity Commission concluded that: 

…perceptions in the agricultural sector that the introduction of an effects 
test will shield farm businesses from intense competition are not well 
supported by the evidence.30 

6.34 The Competition and Consumer Amendment (Small Business Access to 
Justice) Bill 2017, a private members bill passed by the Senate on 10 August 2017, 
provides an alternative to the effects test. The bills seeks to address the unfair playing 
field between large and small businesses by allowing judges in the Federal Court to 
waive liability for adverse costs to small business private litigants in cases related to 
the misuse of market power. It would also allow the Australian Small Business and 
Family Enterprise Ombudsman to provide assistance to small businesses in preparing 
these cases.  
Committee view 
6.35 The committee considers that the introduction of an effects test has the 
potential to create risks for businesses that seek to lower prices for customers and 
could set a dangerous precedent which ultimately hurts consumers; however, it notes 
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that an effects test was legislated in August 2017. The committee remains concerned 
that issues associated with the implementation of an effects test, such as state-based 
pricing and the potential costs on businesses litigating breaches, need to be resolved in 
a timely manner to reduce uncertainty and the potential impact on retailers, processors 
and farmers.  
6.36 The committee also considers that the measures contained in the Competition 
and Consumer Amendment (Small Business Access to Justice) Bill 2017 have the 
potential to appropriately address power imbalances between large and small 
businesses and recommends that the House of Representatives pass this bill.  

Recommendation 8 
6.37 The committee recommends that the House of Representatives pass the 
Competition and Consumer Amendment (Small Business Access to Justice) Bill 
2017. 

Encouraging expansion in dairy cooperatives 
6.38 As a result of rationalisation and privatisation, only two dairy cooperative 
processors of scale remain in the Australian dairy landscape—Murray Goulburn and 
Norco. Cooperatives exist to benefit members and structure their operations 
accordingly. For example, Norco outlined that: 

Norco's primary concern is to maximise the farm gate returns of our 
members because unlike non-co-operative structured dairy processors, we 
do not have to satisfy the needs of external shareholders who do not have a 
vested interest in the dairy industry.31  

6.39 Some submissions supported the cooperative model and advocated for its 
expansion. For example, Lindsay Jarvis and Ann Jarvis noted that the cooperative 
model provided entry and exit points for people moving through their careers: 

We believe in the culture of co-operatives as being the way of the 
future…32 

6.40 Lindsay Jarvis and Ann Jarvis also highlighted the importance of having 
cooperatives in the dairy industry in terms of farm gate pricing: 

When strong co-operatives exist in the marketplace, it ensures all players 
must maintain competitive prices. Without this ethic, suppliers would be 
exploited for the benefits of non-industry shareholders.33 

6.41 Norco also sees a role for cooperatives as part of the future of the dairy 
industry: 

It is Norco's view that the Australian dairy industry needs a strong and 
vibrant co-operative sector. The events of the last six months are regrettable 
and are likely to have long lasting consequences. It is imperative we learn 

                                              
31  Norco, Submission 18, p. 3. 

32  Lindsay Jarvis and Ann Jarvis, Submission 3, [p. 2]. 

33  Lindsay Jarvis and Ann Jarvis, Submission 3, [p. 1]. 
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from these unfortunate events and it is even more important to move on and 
focus on the issues that will put confidence back into the dairy industry in 
Australia.34 

6.42 Indeed, Norco explained how it had expanded recently: 
…even though it is widely reported that the Queensland dairy industry is in 
decline, Norco's farm gate pricing and co-operative model are seen as 
attractive propositions. Norco is proud of the fact that we support new 
start-up farms and some 14 new start-ups have commenced milk supply 
with Norco in the last few years. This demonstrates that the co-operative 
model is becoming better known and recognised as a sustainable business 
model.35 

6.43 Norco outlined the challenges they considered to the establishment of new 
cooperatives: 

To start any business requires a level of investment, and the challenge that 
has always existed in a farming community in agricultural cooperatives is: 
do you invest in your farm or do you invest in the co-operative, especially if 
they are growing or actually requiring a capital investment? Then, on the 
other side of it, if you take that capital investment and put it into the 
cooperative, for which you need physical assets—in some instances, to 
manufacture product—then where does the capital actually come from in 
that scenario? That is the difficulty cooperatives have traditionally had in 
Australia, especially for younger farmers growing in the system, and how 
they actually fund that.36 

6.44 In order to help strengthen the cooperative model, Norco advocated for tax 
incentives for members to invest in their cooperatives: 

Norco is of the view that the Senate Committee should consider the point 
that if co-operatives are to resist external equity and the inherent conflict 
this brings, it should consider recommending that the members of co-
operatives are given tax incentives to invest in their co-operative. At present 
any investment by members is seen as a capital item and therefore attracts 
normal tax rates.37 

Committee view 
6.45 The committee considers that the cooperative model has an important role to 
play in agricultural industries, provided these organisations are managed 
appropriately. As such, the committee commends the findings of previous inquiries 
undertaken by the Senate Economics References Committee and supports the 
expanded use of the cooperative business model.  

                                              
34  Norco, Submission 18, p. 5. 

35  Norco, Submission 18, p. 3. 

36  Mr Greg McNamara, Norco Cooperative Limited, Committee Hansard, 31 January 2017. 

37  Norco, Submission 18, p. 4. 
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6.46 Specifically in relation to cooperative models in the dairy industry, the 
committee concluded in 2010 that: 

The interests of farmers would be better served if there were more 
processors and preferably more of them in the form of cooperatives.38  

6.47 This committee has also previously inquired into the Australian cooperative 
sector in 2015. That inquiry concluded that there were significant barriers to growth 
and innovation by cooperatives, including in the establishment of new cooperatives. 
That inquiry recommended, among other things, that governments develop a program 
of supports to encourage the establishment of new cooperatives and reduce barriers to 
growth, particularly in accessing capital.39  
6.48 The committee notes that the government is undertaking consultation on 
potential reforms to identify and improve access to capital by cooperative and mutual 
organisations. The committee understands that this report has been submitted to the 
Treasurer and looks forward to its public release.  
Recommendation 9 
6.49 The committee recommends that the government prioritise action to 
reduce the regulatory burden across the cooperative sector and support 
programs to facilitate the establishment of new cooperatives. 

Monitoring and enforcement by regulatory agencies 
6.50 The roles, responsibilities and effectiveness of regulatory bodies overseeing 
conduct within the dairy industry were raised as areas of concern, particularly in 
relation to investigating the conduct of Murray Goulburn and Fonterra. For example, 
Dairy Connect was critical of the powers available to the ACCC: 

Anticompetitive behaviour is still there in form, but what we do need to see 
is that the ACCC is able to be given some teeth that can ensure that such 
things as collective bargaining, such as the effects clause that has been 
introduced, can provide a way forward that can have an outcome that is 
positive.40  

6.51 Public perceptions of the ACCC did not give farmers a sense of confidence 
that justice would prevail: 

My other formal point is the ACCC. When are they ever going to put some 
teeth into those fellas instead of paying them money? Take them to the 
dentist, for goodness sake, get them some teeth because they have got 
absolutely no teeth whatsoever.41 

                                              
38  Senate Economics References Committee, Milking if for all its worth—competition and pricing 

and in the Australian dairy industry, May 2010, p. 67. 

39  Senate Economics References Committee, Cooperative, mutual and member-owned firms, 
March 2016. 

40  Mr Shaughn Morgan, Committee Hansard, 31 January 2017, p. 13. 
41  Mr Geoff Atkinson, Committee Hansard, 3 February 2017, p. 19. 
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6.52 Concerns about the timeliness of ACCC and ASIC investigations were also 
raised: 

We had the right honourable Sarah Henderson at a meeting in Alvie. She 
affirmed to us that the ACCC would have a verdict on Fonterra and Murray 
Goulburn within weeks, and that was back in May [2016]. I have since 
hounded her and hounded her, but we still have not seen anything.42 

6.53 Indeed, despite repeatedly indicating that the results of any investigation 
would be available before the end of 2016, the ACCC did not make any public 
statement about the investigation until 28 April 2017, where it announced publicly 
that it would take action in the Federal Court against Murray Goulburn, former 
Managing Director Mr Gary Helou and former Chief Financial Officer Mr Bradley 
Hingle.43 To date, ASIC has not yet released the findings of its investigation. 
6.54 The timeliness and transparency of investigations by the ACCC and ASIC is a 
longstanding concern and is certainly not limited to the dairy industry. However, the 
dim view that many stakeholders have of these regulatory agencies and the prolonged 
nature of any investigation of substance raises questions about whether regulatory 
agencies could be more transparent during the course of any investigation.  
6.55 That said, it is important to consider whether greater transparency has the 
potential to undermine the integrity of investigations or unfairly besmirch the 
reputations of individuals and businesses associated with being under investigation.44 
6.56 Regulator transparency and timeliness issues are not new. Indeed, the 
committee's 2011 report into the impact of supermarket pricing decisions on the dairy 
industry concluded that: 

…there is some scope, albeit limited, for additional transparency of the 
ACCC's enforcement activities. Improvements to the way the ACCC 
releases this information could help ensure that the public is confident that 
matters are being taken seriously, and increase the accountability of the 
ACCC.45 

6.57 That inquiry went on to recommend that: 
…the ACCC review its approach to releasing information about its 
investigations with a view to providing greater information about its current 
enforcement activities and relevant issues of particular concern.46 

                                              
42  Mr Alex Robertson, Committee Hansard, 3 February 2017, p. 22. 
43  ACCC, ACCC takes action against Murray Goulburn, https://www.accc.gov.au/media-

release/accc-takes-action-against-murray-goulburn (accessed 18 May 2017). 
44  Senate Economics References Committee, The impacts of supermarket price decisions on the 

dairy industry, November 2011, p. 88. 
45  Senate Economics References Committee, The impacts of supermarket price decisions on the 
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46  Senate Economics References Committee, The impacts of supermarket price decisions on the 

dairy industry, November 2011, p. 88. 
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6.58 While the government of the day supported transparency where possible and 
appropriate, it acknowledged that actions to improve transparency were ultimately a 
matter for the ACCC as an independent statutory agency. Based on what has been 
observed over the last 12 months in relation to the dairy industry, it would appear that 
the ACCC has not taken steps to improve its practices in this regard. 
Committee view 
6.59 The committee is concerned that, where livelihoods of farmers are at stake 
and where public confidence in the regulatory system appears to be undermined, 
regulatory agencies are letting Australian farmers down. 
6.60 The committee is of the view that the ACCC should take a more proactive 
approach to informing affected parties of how an investigation is progressing. It is 
unacceptable that it should take almost 12 months to initiate action in what, to many 
stakeholders, appeared to be a straightforward case of engaging in unconscionable 
conduct and making false or misleading representations.  
6.61 Similarly, the committee is concerned and frustrated that despite significant 
additional funding, ASIC also appears to not be able to meet reasonable timelines nor 
provide pubic updates on the progress of investigations.  
6.62 As with the committee's last report into the Australian dairy industry in 2011, 
it now again recommends that public confidence in regulatory investigations by the 
ACCC and ASIC needs to be improved through making better and more timely public 
statements on key matters to help inform the broader public debate on such issues.  
Recommendation 10 
6.63 The committee recommends that regulatory agencies, particularly the 
ACCC and ASIC, review their approach to publicly releasing information about 
investigations, with a view to providing greater general information about 
current enforcement activities and relevant issues of public concern.  

Dairy Commodity Price Index 
6.64 As discussed previously, there is an onus on processors to keep supplier 
farmers informed about the state of the market and provide timely updates on potential 
changes to the farm gate milk price. However, the government also considers that it 
has a role in increasing transparency about dairy prices and has committed $1 million 
to establish a commodity milk price index as part of the Dairy Support Package: 

…the index would introduce greater transparency and market signals in 
domestic and global milk prices.47 

6.65 Further, the proposed milk price index would: 

                                              
47  Malcolm Turnbull (Prime Minister), Coalition announces $579m support package for dairy 

farmers, Media Release, 25 May 2016, https://www.malcolmturnbull.com.au/media/the-
coalition-will-guarantee-support-for-australian-dairy-farmers (accessed 28 March 2017). 
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…provide dairy farmers with valuable information for use in supply 
negotiations with processors and…assist in following international price 
trends.48  

6.66 Despite this commitment, some stakeholders were not convinced that a milk 
price index would be beneficial. Mr Peter Laverty noted that there were a variety of 
issues which complicate the development of such an index including: 
• the range of products that milk can be manufactured into; 
• the prices of dairy commodities do not move in parallel; and 
• farm gate milk prices are influenced by manufacturing costs (including 

overheads) and milk collection costs.49  
6.67 Mr Laverty concluded that: 

…it is difficult, if not impossible, to develop a farm-gate milk price index 
which provides reasonable guidance to dairy farmers. In any event, once the 
cows are joined and a season has started, a dairy farmer's ability to vary 
milk production and inputs is limited.50  

6.68 However, Mr Laverty suggested that improved communication would assist 
farmers to monitor the fairness of prices and/or minimise their risk to help them make 
better investment decisions.51  
6.69 This sentiment was echoed by Mr Paul Weller: 

Our business suffered last year because we were buying water and buying 
hay and buying grain on the assumption that we were going to get a $5.60 a 
kilo milk solids price. Then, two months from the end of the year, we were 
told it was $4.80. I had already gone and bought my water, bought my hay 
and bought my grain. So a price index would be good for farmers to use as 
information, but it needs to be accurate.52 

6.70 Mr Ben Govett also highlighted some of the shortcomings with a dairy index: 
Having an index that tells me the milk price is going to go down in six 
months does not help my business if I have no money to plan for it anyway. 
I do not think the majority of farmers, before this milk price drop, would 
have had reserves of capital to either do quick improvements or improve 
efficiencies et cetera to plan for this. I think the industry has gone through a 
pretty lean time, so I do not think that would have helped.53 
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51  Mr Peter Laverty, Submission 27, p. 3. 
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6.71 Dairy Australia was cautious of supporting a dairy price index as processors 
have different product mixes which influence the value of raw milk: 

In Australia, 65 per cent of what is produced is sold domestically. It is in 
very different product mixes. We have many more manufacturers, so it is 
much more complex. I am not saying an index cannot be determined and 
cannot be worked up. Whether it is a true picture of the industry in 
Australia is just another question.54  

6.72 Fonterra told the committee that: 
Within our own business, our suppliers told us they wanted clearer price 
signals so that they could plan ahead with greater certainty, so we 
introduced a monthly Australian Global Dairy Update, which includes 
information on market conditions, commodity prices, currency and input 
costs—the factors that influence the cost of production and farmgate milk 
price towards providing greater transparency on price so that suppliers 
better understand how their milk price is determined.55  

Committee view 
6.73 While the committee can see merit in increasing the information available to 
farmers, it questions whether a Dairy Commodity Price Index is the best approach to 
assist farmers given the unique product mixes of different processors and associated 
manufacturing costs. Indeed, the proposal for a Dairy Price Commodity Index seems 
to be a knee-jerk reaction to an isolated incident caused by poor management and 
distorted incentives.  
6.74 Rather than developing a Dairy Commodity Price Index, the committee 
considers that improving relationships between farmers and processors in regions 
where the farm gate milk price fluctuates would be a more effective and efficient way 
of increasing transparency about market conditions in the dairy industry and its 
potential impact on farmers.    

Recommendation 11 
6.75 The committee considers that the proposed Dairy Commodity Price 
Index is of limited value and its development should not be continued.  

Role of Dairy Australia 
6.76 Dairy Australia is the dairy industry's service organisation, providing 
pre-competitive services to help farmers adapt to a changing operating environment, 
improve farmer profitability and protect the future sustainability of the industry. These 
services include: 
• Supporting productivity initiatives and facilitating innovation on farm to 

improve productivity. 
• Gaining market intelligence to help farmers prepare and plan for the future. 

                                              
54  Mr Ian Halliday, Dairy Australia, Committee Hansard, 15 November 2016, p. 30. 
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• Creating and maintaining access to preferred high value export markets. 
• Encouraging consumption of dairy products through protecting and promoting 

the industry and implementing health and nutrition programs. 
• Protecting the reputation of the industry and encouraging demand for its 

products.56 
6.77 Dairy Australia has no involvement in market pricing and commercial 
arrangements but actively collaborates with industry representative bodies to help 
improve the position for farmers.57 
6.78 Dairy Australia is funded by the Dairy Services Levy ($34 million), 
government support for research and development ($19 million), and funding at a 
project level from state governments, universities, research organisations and other 
dairy support organisations ($20–30 million).58  
6.79 A number of stakeholders were critical of Dairy Australia and the levies paid 
by farmers to support it. For example, Mr Alex McKenzie submitted that: 

Farmers have levies deducted from their milk cheque to fund bodies like 
Dairy Australia. Dairy Australia has invested near 750 million dollars since 
its inception, with little or no benefit to the average farmer. Many would 
say if Dairy Australia were not there it would not be missed.59 

6.80 Parmalat Australia was critical of Dairy Australia and other leadership bodies: 
While organisational leadership in the processing sector is one aspect, the 
industry structures that should help drive and create sensible whole of 
industry policy are in our view poor when compared to the EU, NZ or the 
US. Dairy Australia needs an overhaul. It no longer represents the interest 
of the 6 states and its relevance in delivering unified industry policy is 
questionable. For instance the work of DA in export support and 
development is virtually irrelevant to Qld dairy farmers who have a wholly 
domestic focus… 

In trying to be all things to all farmers Dairy Australia is significantly 
conflicted by highly differing agendas.60  

6.81 There were also some concerns that Dairy Australia were not making the best 
use of their funding to benefit farmers: 

…they pay $300,000 a year in car parking. What has research and 
development got to do with car parking?61 
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Committee view 
6.82 The committee recognises the role that Dairy Australia plays in providing 
pre-competitive services to the dairy industry and the support it enjoys from some 
industry stakeholders. However, the committee is concerned that Dairy Australia may 
not be making the best use of the levies paid by farmers, many of whom are facing 
financial difficulties and challenging conditions.   

Recommendation 12 
6.83 The committee recommends that an independent review of the Dairy 
Services Levy and Dairy Australia be undertaken by government to provide 
assurance to dairy farmers that they are receiving value for money from the 
Dairy Services Levy and the benefits of the levy are being fairly distributed 
across farmers in all dairy producing regions.  
 
 
 
 
Senator Chris Ketter 
Chair 
 
 



  

 

Dissenting Report by Coalition Senators 
1.1 Coalition Senators strongly support the Australian dairy industry and our hard 
working dairy farmers. Coalition Senators appreciate the contributions of all those 
farmers who have participated in this inquiry.  
1.2 Government members of the committee acknowledge that the Australian 
Government has responded to what was an industry-generated crisis (created by the 
decisions of Murray Goulburn and Fonterra to reduce the farm gate milk prices) by 
providing assistance to dairy farmers which has helped them to manage through a 
period of low farm-gate milk prices. 
1.3 Coalition Senators support committee recommendations 1, 2, 3, 5, 7, 9 and 10, 
and support the intention behind recommendation 4, recognising it is a matter for 
industry to determine whether or not to support that recommendation.  
1.4 Recognising the range of measures being implemented by the Australian 
Government to support the dairy industry (notably, a Dairy Support Package, directing 
the Australian Competition and Consumer Commission to undertake a market inquiry 
into the dairy industry, and holding an industry symposium which has resulted in 
national dairy farmer representatives and dairy processors working collaboratively 
together to establish a voluntary code of practice for contractual arrangements 
between dairy farmers and processors in Australia), Coalition Senators do not support 
recommendations 6, 8, 11 and 12. 

Government Dairy Support Package 
1.5 As reported at paragraph 5.55 of the Majority Report of the Committee, on 25 
May 2016 the Australian Government announced a Dairy Support Package, valued up 
to $579 million, to support dairy farmers affected by the Murray Goulburn and 
Fonterra decisions. Under this package almost $129 million in Dairy Recovery 
Concessional Loans have been approved (as at 30 June 2017) to support 228 dairy 
farmers.  
1.6 The Dairy Support Package provided $900,000 for Dairy Australia to provide 
additional 'Tactics for Tight Times' support to dairy farmers, more staff to process 
applications for the Farm Household Allowance, access to Department of Human 
Services (DHS) Mobile Service Centres in key dairy regions and a new DHS Dairy 
Liaison Officer to provide advice and support to dairy farmers on the range of support 
measures available for them.  
1.7 The package also included an additional $905,000 to ensure there were 
adequate Rural Financial Counsellors available to support dairy farmers impacted by 
retrospective farm-gate milk price cuts. These counsellors can support farmers with 
their applications for support measures such as the concessional loans program and 
Farm Household Allowance. 
1.8 Government members of the committee also note the $20 million upgrade of 
the Macalister Irrigation District in Gippsland Victoria, and the $2 million 
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establishment of a Dairy Price Commodity Index, both initiatives of the current 
Australian Government. 
1.9 Coalition Senators commend the Australian Government on the support 
provided to dairy farmers and note that in 2009 when the farm-gate dairy price was 
even lower than in 2016, the then-Labor government did not provide assistance to the 
dairy industry in south-eastern Australia. 
1.10 Coalition Senators have formed the view that an independent review of the 
Dairy Support Package is not necessary, nor is it preferable to the range of existing 
accountability measures that are in place. The Australian National Audit Office can 
audit the delivery of the Dairy Support Package and both the Department of 
Agriculture and Water Resources, and Dairy Australia, are able to be examined by 
Senators at Senate Estimates.  

Dairy Industry Awareness Campaign 
1.11 Coalition Senators support the intention of recommendation 4 of the Majority 
Report of the Committee. There may be merit to the idea of dairy industry 
representative organisations working with retailers on campaigns to promote the 
importance of the dairy industry to the wider community. However, Coalition 
Senators believe this is a matter appropriately to be considered and prioritised by the 
dairy industry representative organisations themselves. Coalition Senators recognise 
Australian dairy farmers pay $35 million in levies per year to Dairy Australia for 
research and development and promotion, including for raising awareness of the 
importance of dairy as part of a balanced diet.   

Small Business Access to Justice  
1.12 Government members of the committee remain sceptical about the 
Competition and Consumer Amendment (Small Business Access to Justice) Bill 2017. 
Government members are of the view that the mechanisms contemplated by the Bill 
could result in costly ligation getting tied up on the courts, and change the role and 
function of the Australian Small Business and Family Enterprise Ombudsman. The 
action the Government has taken to date such, such as amending section 46 to 
strengthen protections for small business, should be provided sufficient opportunity to 
be tested. 

Dairy Commodity Price Index 
1.13 Coalition Senators do not support recommendation 11 which proposes the 
government not continue development of a Dairy Commodity Price Index. During the 
2016 election the Coalition Government committed $2 million to establish a dairy 
commodity price index. This commitment was welcomed by dairy industry 
representatives.  
1.14 Government members of the committee note that the relevant department has 
acted on this commitment, consulting with dairy farmer representatives, dairy 
processors, Dairy Australia and a range of industry service providers on the potential 
development of an index. The Department of Agriculture and Water Resources has 
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undertaken an expression of interest process for the development of the index and is 
currently assessing the applications received.   
1.15 The peak national dairy farmer representative organisation, Australian Dairy 
Farmers (ADF), has been supportive of and is engaging positively with the Australian 
Government on the development of the dairy price commodity index. The ADF on  
23 September 2016 made the following statement in support of the index: 

By establishing a commodity milk price index tool there will be greater 
transparency to allow farmers to make their own assessments on milk price 
forecasts. Farmers will be able to better balance risk along the dairy supply 
chain, especially when it comes to managing the effects of world milk 
prices. 

New Zealand already has a milk price index and it works quite well, as they 
have over 90 per cent exports, and can set themselves against the world 
market.  

In Australia we have a 65 per cent domestic market and a different export 
commodity mix which should deliver a higher price for Australian farmers 
than the New Zealand price in a low commodity market as we are in now. 
Therefore, Australia needs to have an independent commodity index rather 
than use New Zealand's due to our different export commodity mix.  

ADF has had extensive discussions with government on the proposed index 
and we are looking forward to help shaping this important tool. It's vital we 
get this right so all farmers have the ability to use the global information to 
assist them when they negotiate supply contracts with processors.1 

Independent Review of the Dairy Services Levy and Dairy Australia 
1.16 Coalition Senators appreciate the range of genuine concerns raised by dairy 
farmers throughout this inquiry in relation to the dairy service levy, the role and 
services provided to industry by Dairy Australia and broader issues regarding industry 
structures. 
1.17 Government members of the committee are of the view that an independent 
review of the dairy service levy and Dairy Australia is not necessary. If Australia's 
dairy farmers and dairy farmer representative organisations believe the recent industry 
challenges merit reconsideration of industry structures, the dairy service levy and of 
the industry services body, there is adequate scope for Dairy Australia to initiate and 
fund such an independent assessment. 
1.18 Coalition Senators recognise that there already exists a requirement under the 
funding agreement between Dairy Australia and the Commonwealth for an 
independent performance review to be undertaken every five years, prior to entering 
into new statutory funding agreements. The government and Dairy Australia have 
worked collaboratively to develop the terms of reference for the review, and extensive 
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stakeholder consultation is included in the process. Dairy Australia's latest 
independent review of performance was conducted in March 2017.  
1.19 Coalition Senators recommend the Department of Agriculture and Water 
Resources consider the issues raised in submissions to this inquiry to inform industry 
consultation and development of terms of reference for the next performance review 
of Dairy Australia.  
 
 
 

Senator Jane Hume    
Deputy Chair     
 
 
 
 
 
Senator the Hon Ian Macdonald 
Senator for Queensland 



  

 

Additional Comments by Senator Nick Xenophon 
1.1 This report of the Committee is a good body of work with sensible and 
pragmatic recommendations flowing from it. The Committee and the Secretariat are to 
be commended for their work. 
1.2 Whilst broadly supporting the recommendations of the report, I do not think 
the Committee has properly captured the devastating effect of Coles and Woolworth's 
$1 per litre milk price war and the impact it has had on so many in the dairy sector. In 
the context of a tough world market this loss leader campaign has thrown a spear into 
the heart of so many dairy farmers. 
1.3 There can be no mistake that $1 per litre milk creates a misleading perception 
as to the value of milk. Under this supermarket concocted regime the retail cost of 
bottled milk per litre is less than the retail cost of bottled water, and that just isn’t 
right. 
1.4 There is no question that the enormous market power of Coles and 
Woolworths, which, combined, control approximately 80 per cent of Australia's dry 
packaged grocery market, has allowed them to engage in pricing, procurement and 
marketing behaviour that significantly disadvantages smaller retailers and, in 
particular, farmers and processors. 
1.5 The effects test changes to competition laws are welcomed but it needs to be 
followed up with effective access to justice provisions and divesture laws as a last 
resort remedy in abuse of market power cases. 
1.6 In this regard, I also attach the additional comments that I and other Senators 
made in the 2011 Senate Economics References Committee inquiry into the The 
impacts of supermarket price decisions on the dairy industry, an inquiry that I 
instigated, and I do not resile from those. I ask that these comments also be taken in 
consideration in the context of this inquiry. 
 
 
 
 
Senator Nick Xenophon 
Senator for South Australia 
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Additional Comments by Senator Nick Xenophon and 

other Senators to the 2011 Economics References 
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Additional Comments by 
Independent Senator Nick Xenophon, 

Nationals Senator John Williams, 
Liberal Senator the Hon. Bill Heffernan, 

Democratic Labor Party Senator John Madigan, and 
Australian Greens Senator Christine Milne 

Going 'Down Down': The long-term viability 
of Australia's dairy industry 

1.1 Fresh drinking milk is a daily household staple, but the discounting of 
generic-brand milk to a level that even Woolworths deems 'unsustainable for the 
Australian dairy industry',1 has created a situation of looming market failure in the 
fresh milk market. 

1.2 While there may be short-term gain for consumers being able to purchase 
fresh milk for only $1 per litre, the move to discount generic milk has serious 
long-term implications. It will damage the sustainability of dairy farmers, milk 
vendors, processors and ultimately supply of fresh milk to Australians. 

1.3 Evidence from the United Kingdom has shown that this aggressive 
discounting ultimately leads to less choice for consumers, higher prices on products 
that are not staples and unsustainable pressure on farmers and others in the supply 
chain. 

1.4 This unsustainable pressure severely impacts the supply chain by causing 
higher prices several years after the discounting, due to farmers leaving the industry 
and a loss of production for supply. The discounting cycle ultimately benefits no one 
except the retailer. 

1.5 It should be noted that Coles was given an opportunity to provide additional 
evidence to the inquiry for its final report, but declined to appear at further hearings.  

1.6 Given its pivotal role in commencing the milk price wars, and the 
consequences it has had on dairy farmers, milk vendors and processors, it seems 
extraordinary that Coles did not avail itself of this opportunity.  

1.7 Since the deregulation of Australia's dairy industry in 1999, the number of 
dairy farmers has steadily decreased and the volume of milk production has decreased 

                                              
1  Ms Natalie Samia, Woolworths Limited, Submission 98, p. 2. 



 93 

 

from 11.3 billion litres in 2001/20022 to just over 9 billion litres in 2009/20103. The 
supermarket milk price war will have an even deeper impact. 

1.8 In its submission to the inquiry, Woolworths admitted that, while it would 
absorb the losses in the short term, contracts with dairy farmers and processors would 
ultimately have to be renegotiated: 

These prices set a new benchmark, and can be expected to flow back to 
processors and farmers as new supply and pricing agreements are 
negotiated over the coming months and years.4 

1.9 Comments by Wesfarmers' CEO Richard Goyder do not appear to support 
either the claim of 'staying down' or of absorbing the cost: 

Obviously if any product range has substantiated and necessary cost 
increases, we will look to see if we can absorb that and if we can’t, we will 
pass those on. In the long run milk will be no different.5 

1.10 Irrespective of how Coles' and Woolworths' discount milk campaign is 
funded, the above statements make it clear that ultimately it will be the farmers, the 
processors and the consumers who will pay. 

1.11 There is no question that the enormous market power of Coles and 
Woolworths, which, combined, control approximately 80 per cent of Australia's dry 
packaged grocery market, has allowed them to engage in pricing, procurement and 
marketing behaviour that significantly disadvantages smaller retailers and, in 
particular, farmers and processors. 

1.12 Such massive market power has been allowed to occur due to a combination 
of factors, including state planning laws and competition laws that are weak, unclear 
or where remedies are available, they are not vigorously enforced. 
 

The Role of the ACCC 

1.13 The Australian Competition and Consumer Commission's (ACCC) 22 July 
2011 response to the milk price war firmly cements this notion. The then-Chairman of 
the ACCC, Mr Graeme Samuel, indicated that the milk wars were potentially good for 
consumers and competition within the market: 

It is important to note that anti-competitive purpose is the key factor here. 
Price cutting, or underselling competitors, does not necessarily constitute 

                                              
2  Australian Bureau of Statistics, The Australian Dairy Industry, 1301.0 – Year Book Australia, 

2004. 

3  Dairy Australia, 'Dairy at a Glance', www.dairyaustralia.com.au/Statistics-and-markets/Farm-
facts/Dairy-at-a-glance.aspx, accessed 29 October 2011. 

4  Ms Natalie Samia, Woolworths Limited, Submission 98, p. 3. 

5  Courier Mail, Wesfarmers hints at end to discounts, 29 July 2011, p. 38. 

http://www.dairyaustralia.com.au/Statistics-and-markets/Farm-facts/Dairy-at-a-glance.aspx
http://www.dairyaustralia.com.au/Statistics-and-markets/Farm-facts/Dairy-at-a-glance.aspx
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predatory pricing. Businesses often legitimately reduce their prices, and this 
is good for consumers and for competition in markets.6 

1.14 The ACCC also indicated at the time that it would continue to monitor 
conduct within the dairy industry and grocery sector for signs of anti-competitive 
behaviour.7 The approach of the-then Chairman appears to have been narrow and 
blinkered. 

1.15 As predicted, this 'wait and see' response has been shown to be inadequate in 
supplementary evidence provided to the committee. 

1.16 Mr Brian Cassidy, Chief Executive Officer of the ACCC, told the committee 
during the ACCC's first appearance before the committee for this inquiry that the 
ACCC would wait for the impacts of the heavy price discounting to be fully realised 
before taking any action. 

According to the wording in the act, we have to have a reason to believe not 
necessarily that there has been a breach but a reason to believe that there 
may have been a breach of the law or predation. We cannot just do it off the 
top of our hats; we do need to have some basis to form our suspicion. We 
have been challenged on this in court on occasions over a period of time. It 
is a fairly large threshold but we do need to have something.8 

1.17 He continued: 
Our frame of reference, if you like, is to enforce the law. We need to have 
conduct which, at least on the face of it, may constitute a breach of the act. 
We cannot look at a situation, and this goes a bit perhaps to some of 
Senator Heffernan’s questions earlier, and say, ‘We do not like that, so 
we’re going to do something about it.’ It has to be in the context of a 
potential breach of the law.9  

1.18 It is concerning that the ACCC does not see that it is within its capacity to 
investigate potential negative impacts across the supermarket supply chain and to 
intervene before irreversible damage to the dairy industry is done, particularly given 
that it has already been indicated to the committee that dairy farmers are being 
affected financially. 

                                              
6  Mr Graeme Samuel, ACCC: Coles discounting of house brand milk is not predatory pricing, 

www.accc.gov.au/content/index.phtml/itemId/998776/fromItemId/142, accessed 29 October 
2011. 

7  Mr Graeme Samuel, ACCC: Coles discounting of house brand milk is not predatory pricing, 
www.accc.gov.au/content/index.phtml/itemId/998776/fromItemId/142, accessed 29 October 
2011. 

8  Mr Brian Cassidy, ACCC, Committee Hansard, 9 March 2011, p. 22. 

9  Mr Brian Cassidy, ACCC, Committee Hansard, 9 March 2011, p. 45. 

http://www.accc.gov.au/content/index.phtml/itemId/998776/fromItemId/142
http://www.accc.gov.au/content/index.phtml/itemId/998776/fromItemId/142
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1.19 Indeed, at the committee hearing on 6 October 2011, Mr Terry Toohey, 
Director of the Australian Dairy Farmers, indicated that the impacts of the milk wars 
were taking effect: 

We randomly surveyed 60 of our dairy farmer members across all of New 
South Wales recently. The survey showed that, from the 2010-11 season to 
the 2011-12 season, the milk price for New South Wales dairy farmers 
decreased by 1.4c a litre, taking the average milk price from 47.7c down to 
46.3c a litre. In 2010 New South Wales milk production was approximately 
one billion litres, according to Dairy Australia's statistics. Taking 1.4c a 
litre from our milk price equates to decreasing earnings in the New South 
Wales dairy industry by $15 million or $18,000 per farm on average.10 

1.20 Mr Chris Griffin, President of the Australian Dairy Farmers, suggested that 
the Association's primary concerns with the milk price war still remained the same, 
despite the conclusion of investigations by the ACCC: 

Back in March in my opening statement I made it clear that the core issue 
in this debate is that price cuts are unsustainable. That statement is 
becoming clearer by the day. As I said in March, milk priced at $1 per litre 
simply is not sustainable; there is not enough money to support all of the 
supply chain at that price.11  

1.21 Mr Griffin further indicated that based on economic modelling, the consumer 
shift to generic milk as a result of the price wars could cost the value chain $44 
million annually.12  

1.22 However, Mr Griffin has also indicated that, should the current year-to-date 
shift to generic milk be annualised, and as a result branded products discounted to 
remain competitive, an annual loss of $227 million could be likely.13 

1.23 Milk processor Parmalat Australia Ltd also indicated to the committee that 
milk price discounting is 'placing enormous pressure on processor margins through 
loss of branded sales', and has the 'potential to destroy the Queensland and Northern 
NSW dairy industries'.14 

1.24 Further, a number of submitters suggested that uncertainty in the industry is 
undermining investment confidence. The Australian Dairy Farmers suggested that the 
milk price war and the long-term industry outlook are key reasons for producers 
limiting their investment or leaving the dairy industry altogether. 

                                              
10  Australian Dairy Farmers, Committee Hansard, 6 October 2011, p. 3. 

11  Australian Dairy Farmers, Committee Hansard, 6 October 2011, p. 1. 

12  Australian Dairy Farmers, Committee Hansard, 6 October 2011, p. 2. 

13  Australian Dairy Farmers, Committee Hansard, 6 October 2011, p. 2. 

14  Parmalat Australia Ltd, Submission 117, p. 2. 
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1.25 It is clear from the evidence that the heavy discounting of generic milk 
products is having a dramatic financial impact on dairy farmers and processors. 

1.26 Furthermore, if experiences in the United Kingdom are anything to go by, 
independent retailers will also suffer a considerable loss of sales as consumers opt for 
discounted milk.  

1.27 In its submission to the committee, National Foods (now Lion Dairy & 
Drinks) elaborated on the experience in the UK: 

While the price reduction did not increase the demand for grocery fresh 
white milk, the big 4 retailers were able to increase their share of grocery 
fresh white milk (from 55% to 59%) in just 3 months… 

Further, after the big 4 retailers in the United Kingdom reduced the price of 
house brand milk, herds declined and more milk imports increased to the 
United Kingdom. 

While industry level data is not yet available, National Foods anticipates 
that this price reduction will also result in a further shift in milk sales from 
independent grocery stores (e.g. IGA, Ritchies, Foodland, Franklins) and 
the non-grocery channel.15 

1.28 The Lion Dairy & Drinks (formerly National Foods) supplementary 
submission also indicated that following the $1 per litre generic milk pricing, sales at 
petrol stations and convenience stores declined by 2.7 per cent while grocery volumes 
gained 8.4 per cent over the same period.16 Meanwhile, milk sales in the 'unstructured 
convenience channel', which includes takeaway food shops, corner stores, coffee 
shops and newsagents, have decreased by 15.1 per cent on the previous year.17 

1.29 The above impact is substantial and will only get worse.  It shows that part of 
Coles’ strategy is to take market share from the non-grocery channel, which means 
there will be fewer corner stores and independent petrol stations to compete with. 

1.30 Given this impact, the ACCC’s statements that it believes Coles' competitors 
consist of solely other supermarket retailers, are surprising.18 

1.31 It is worth noting that the unparalleled market power of Coles and 
Woolworths in Australia is not replicated anywhere else in the world. 

1.32 However, Lion Dairy & Drinks (formerly National Foods) actually suggests 
that the impacts could be much more severe in Australia, given our high concentration 
of grocery retailers. 

                                              
15  National Foods, Submission 97, pp. 18-19. 

16  Lion Dairy & Drinks, Submission 159, p. 7. 

17  Lion Dairy & Drinks, Submission 159, p. 8. 

18  ACCC, answers to questions on notice, 20 October 2011. 
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1.33 Mr Duncan Makeig of Lion Dairy & Drinks suggested in his appearance 
before the committee that in the long-term, providing fresh milk to non-grocery 
outlets may not be viable: 

 
…the longer term impacts of this pricing on the diversity and choice 
available in the industry today have to be weighed up against the short-term 
benefits for customers that shop at the large retail chains. In the longer run 
it may become uneconomic to provide fresh white milk to non-grocery 
outlets in Australia. It is clear that, unless something is done to address this, 
the dairy industry will undergo some serious structural change. There will 
be a lot of losers in that change—distributors, franchisees, small retail 
outlets, milk vendors, farmers and the Australian consumer.19 

1.34 He continued: 
What we are trying to explain to the Senate is that if the political will and 
the population of Australia is comfortable with that accelerating from the 
position currently where 100,000 outlets sell milk to, say, 1,000 outlets and 
it is just an acceptable evolution of the commercial retail markets in 
Australia then we think that will happen.20 

1.35 It should be noted that National Foods has expressed concerns that it is 
looking at a negative return on their investments, a process which is clearly not 
sustainable either. 

1.36 Therefore, the ACCC's assertion that the major impact of the reduction in 
milk prices has been on the supermarkets is simply not justified by the evidence 
received by the committee. 

1.37 It is also surprising that the ACCC feels able to make such a statement given 
the limited nature of their inquiries. When questioned about Coles absorbing the cost 
of the discounting they admitted that there had been no monitoring of the 12,000–
18,000 other items in the average Coles stores.21 

1.38 Throughout this inquiry, it has become apparent that the ACCC feels it is 
difficult to prove instances of predatory pricing and anti-competitive behaviour. This 
is due to a lack of transparency regarding the pricing behaviour of the major 
supermarket chains, as well as between producers and processors. 

1.39 Furthermore, from a consumer perspective, the dominance of the major 
supermarkets means that while they may be able to selectively reduce prices, smaller 
milk vendors are not able to and therefore there is a lack of effective competition in 
the dairy sector. This lack of effective competition disadvantages consumers and can 
lead to higher retail prices over time. 

                                              
19  Mr Duncan Makeig, Lion Dairy & Drinks, Committee Hansard, 6 October 2011, p. 13. 

20  Mr Duncan Makeig, Lion Dairy & Drinks, Committee Hansard, 6 October 2011, p. 17. 

21  ACCC, Committee Hansard, 6 October 2011, p. 37. 
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1.40 It is clear that the relevant legislation must be amended as a matter of priority 
to ensure that anti-competitive effects are monitored and dealt with comprehensively 
and effectively. 

1.41 The fact that Woolworths and Coles (through its parent company Wesfarmers) 
hold the lion's share of the supermarket industry, and are increasing their share of the 
home improvement, liquor and petrol industries, should surely be of considerable 
concern to our consumer and competition watchdog. 

1.42 Unlike the United Kingdom and the United States, Australia does not have an 
express legislative prohibition against anti-competitive price discrimination. Similarly, 
Australia does not have a general divestiture power. Such a power also exists in the 
United Kingdom and the United States. 

1.43 Divestiture powers effectively deal with market power by forcing businesses 
to 'break up' their companies once they become so large they become anti-competitive. 
This in turn helps maintain a level playing field and fosters more effective 
competition. 

1.44 Associate Professor Frank Zumbo, School of Business Law and Taxation at 
the University of New South Wales, suggests that Australia is 'out of step' with 
international practice when it comes to competition legislation: 

There are two areas that need to be remedied in our competition laws. The 
first is we need an effective prohibition against any competitive price 
discrimination. Australia is out of line, out of step, with international 
practice in this area. Other jurisdictions have express prohibitions against 
anti-competitive price discrimination. We do not. Any hope that section 46 
would deal with that issue, I have to say, with all due respect, is somewhat 
misplaced if not delusional. We therefore do need an express prohibition 
against anti-competitive price discrimination. 

The other one that I do not mention here but is one of my old favourites is 
that we need a general divestiture power, as per the United Kingdom and 
the United States. Once again, Australia is out of step with international 
best practice in not having a general divestiture power. To the extent that 
those two provisions are not in our competition laws we are out of step with 
international best practice and those two areas need to be remedied.22 

Recommendation 1 
1.45 Amend section 46 of the Competition and Consumer Act 2010 to effectively 
prohibit anti-competitive price discrimination. Consideration should be given to 
relevant legislation in place in the United States and United Kingdom, and the 
reintroduction of an 'effects test' as per section 49 of the Trade Practices Act 1974. 

 

                                              
22  Associate Professor Frank Zumbo, Committee Hansard, 9 March 2011, p. 51. 
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Recommendation 2 
1.46 Amend the Competition and Consumer Act 2010 to provide for a general 
divestiture power whereby the ACCC could, in appropriate cases, apply to the 
Courts for the breakup of monopolies or dominant companies that engage in 
conduct that undermines competition. 

1.47 Another key issue raised with the ACCC during the inquiry was whether it 
has investigated if Coles has cross-subsidised the lower prices on home brand milk 
with higher prices on other goods. The question remains as to whether prices and 
profit margins on other products are increased to make up the loss of profit on product 
lines that have been reduced. 

1.48 The answers provided by the ACCC to a series of Questions on Notice related 
to this issue are concerning: 

Question: 
Would it be misleading if a supermarket advertised heavily that it had 
reduced the price of 6,000 products, but in reality it had also increased the 
price on the other 15,000 products or more in the supermarket? 

Answer: 
In addition to considering the accuracy of the representations the Courts 
will also consider the overall impression of the representations. The ACCC 
when assessing such matters needs to consider all the relevant 
circumstances as to whether the representations are misleading and 
deceptive. 

Question: 
Does the ACCC agree that misleading conduct under the Australian 
Consumer Law can occur through silence or half truths, so isn't it 
potentially misleading if Coles is heavily advertising the discounting of 
6,000 products, but Coles is silent on increases on the other 15,000 products 
or more? 

Answer: 
The Courts have found that conduct by silence can be misleading and 
deceptive. Whether silence is misleading or deceptive is dependent upon all 
the relevant circumstances being taken into account including any specific 
representations made.23 

1.49 The above answers suggest that the ACCC has not appropriately and 
thoroughly investigated this issue.  

1.50 The question of whether Coles' 'staying down' signage was misleading was 
also asked of the ACCC: 

                                              
23  Australian Competition and Consumer Commission, answers to questions on notice, received 

20 October 2011. 
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Question: 

Isn't the "staying down" slogan, especially when the signage is seen across 
the supermarket, creating the impression of a discount across the 
supermarket product range? 

Answer: 
It is not possible for the ACCC to form a view that the use of this slogan in 
itself is likely to mislead and deceive. Consistent with previous answers we 
are required to consider all the circumstances including the context in 
which the slogan is made. 

1.51 The ACCC's answer to this question was less than satisfactory. The inference 
can be drawn from these answers that the ACCC has yet to undertake a full and 
wide-ranging investigation into this issue. 

1.52 It is also questionable whether Coles' public claims in its milk discount 
promotion campaign that its discounting would not affect processors or dairy farmers 
are now misleading given the evidence presented to the inquiry that the discounting is 
harming processors and dairy farmers. 

Recommendation 3 
1.53 That the ACCC undertake a full investigation into whether Coles has 
engaged in misleading or deceptive conduct as a result of an advertising 
campaign that may have created the impression that prices are coming down 
across the supermarket when only a percentage of products have in fact been 
reduced. 

Recommendation 4 
1.54 That the Federal Government give a direction to the ACCC under the 
Competition and Consumer Act 2010 to formally monitor pricing behaviour by 
the supermarket chains and along the supermarket supply chain. 

Supply Chain Issues 

1.55 Another issue raised throughout the inquiry was the lack of transparency in 
contract negotiations throughout the supply chain. This lack of transparency extends 
to pricing behaviour by the major supermarket chains and along the supermarket 
supply chain. 

1.56 For consumers, this means a lack of full transparency in relation to the prices 
of products sold in a particular supermarket. Apart from the prices in relation to 
weekly specials, consumers are generally not given online access to all the in-store 
prices of products sold in a supermarket. 
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1.57 In its submission to the inquiry, Queensland Dairy Farmers argued that there 
was a need for 'greater transparency'24 when it comes to the contracts offered to 
farmers by processors.  

1.58 As discussed in the Second Interim Report, the discrepancy between the 
prices paid to the processor and the producer as compared to the retailers and 
processors was a key concern of the Australian Dairy Farmers: 

Senator COLBECK—...I wanted to make sure it was on the record that 
some of the arguments that are being used by Coles in this whole debate are 
pretty spurious. In their letter they talk about transparency in pricing. You 
gave some evidence that farm gate prices are on your website, so it is pretty 
easy to get information on farm gate prices. The real place where prices are 
hidden is, in fact, between the wholesaler and the retailer. That is where we 
have trouble getting a real understanding of what the numbers are. So 
where costs are really hidden is not at the farm gate; they are, in fact, 
hidden because of commercial-in-confidence reasons between the 
wholesaler and the retailer. Would that be correct? 

Mr Drury—Yes. 

Senator COLBECK—You do not have any sense of any of those numbers? 

Mr Griffin—No, I am not aware of any. I have asked the question: is it 
commercial in confidence? That is the answer we get. 

Senator COLBECK—So for Coles to claim that the lack of transparency is, 
in fact, at the farm gate is not necessarily the case. 

Mr Griffin—That is right.25 

1.59 Indeed, the lack of communication within the supply chain; that is, farmers 
are unable to talk to retailers and vice versa, means that, in many ways, the 'middle 
men', the processors, act as a Chinese Wall. 

1.60 Mr John Cummings, Chairman, National Association of Retail Grocers of 
Australia (NARGA) supported the calls for greater transparency in the pricing 
mechanism: 

There is a total lack of transparency. Again, we go back to the grocery 
inquiry. We asked for transparency, and I think farmers have every right to 
expect to see transparency. If I am going to go broke, at least tell me why I 
am going broke.26 

1.61 One method of addressing this lack of transparency is by establishing a Small 
Business and Farming Commissioner or a Supermarket Ombudsman, to assist dairy 

                                              
24  Queensland Dairy Farmers, Submission 94, p. 27. 

25  Australian Dairy Farmers, Committee Hansard, 8 March 2011, p. 18. 

26  NARGA, Committee Hansard, 9 March 2011, p. 14. 
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farmers in their dealings with milk processors, and milk processors in their dealings 
with retailers. 

1.62 Such a proposal is supported by consumer group CHOICE, who have called 
for the establishment of a Supermarket Ombudsman to help foster a level playing field 
in what is becoming an increasingly highly-concentrated retail and supermarket 
industry. 

1.63 In his appearance before the committee, CHOICE's Mr Christopher Zinn 
further elaborated on how the organisation envisaged an ombudsman could operate: 

The ombudsman would ensure that there is a constant focus on reform and 
competition in the supermarket sector. The ombudsman could drive greater 
transparency along the supply chain, helping provide consumers with the 
confidence that they are paying fair prices. The ombudsman would also be 
able to direct inquiries and make recommendations for change where 
regulations or legislation is not working as it should.27 

1.64 Mr Zinn continued: 
… If there is a reasonable belief that down the track the supply of milk, the 
quality of milk, the types of milk or the brands of milk that are being 
available or other people who retail it could suffer as a result, then the 
setting up of an ombudsman is warranted.28 

1.65 This proposal is also supported by Associate Professor Frank Zumbo, who 
suggested that the role of an Ombudsman or Commissioner could assist producers in 
negotiating their contracts with processors: 

The role of a commissioner is to assist, in this particular situation, dairy 
farmers in their dealings with milk processors. In this context the dairy 
farmers themselves could approach the commissioner and an industry 
association on behalf of the dairy farmers could approach the 
commissioner, so the commissioner is a vehicle.29 

1.66 While Associate Professor Zumbo has suggested that a dispute resolution 
mechanism could be one of the Commissioner's roles, it could also address issues 
relating to a lack of transparency in negotiations and assist in developing industry 
codes.  

1.67 There is considerable concern that the tactic of using milk as a cut-price 
marketing agent will devalue the supply chain to an unsustainable level, and therefore 
it is critical that suppliers and farmers have access to effective dispute resolution 
processes. 

                                              
27  CHOICE, Committee Hansard, 29 March 2011, p. 84. 

28  CHOICE, Committee Hansard, 29 March 2011, p. 89. 

29  Associate Professor Frank Zumbo, Committee Hansard, 9 March 2011, p. 52. 
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1.68 Further, given the concern that supply, quality and choice of milk available to 
consumers could suffer as a result of price discounting, the establishment of an 
ombudsman is warranted. 

Recommendation 5 
1.69 That the Federal Government establish an Office of the Australian Small 
Business and Farming Commissioner.  
 
Conduct Issues 

1.70 The committee heard evidence about conduct issues along the supermarket 
supply chain. The behaviour of industry participants can be dealt with effectively 
through a new mandatory industry code of conduct under the Competition and 
Consumer Act 2010.  

Given the ongoing relationship between milk processors and dairy farmers 
it is important that there is full transparency between the two groups 
regarding the immediate and future challenges in their business 
relationship. It is also important that dairy farmers and milk processor have 
access to timely and cost effective dispute resolution processes. 

A framework for full transparency and timely and cost effective dispute 
resolution could be usefully provided by a mandatory dairy industry code of 
conduct under the Competition and Consumer Act.30  

1.71 Such a mandatory code could extend across the supermarket supply chain and 
include the major supermarket chains. An Australian mandatory code of conduct 
could usefully draw on the work done in the United Kingdom in developing a 
Supermarket Code of Practice. 

1.72 A mandatory code would need to be backed up by financial penalties for 
breaches of the code. 

1.73 Concerns have also been expressed regarding possible abuses of contractual 
power along the supermarket supply chain, including by the major supermarket 
chains. In this regard, it would be appropriate to extend the Australian Consumer Law 
to deal with unfair contract terms in business to business agreement involving small 
businesses and farmers. 

Ensuring proper judicial scrutiny of unfair terms in business to business 
agreements involving small businesses and farmers would go a long way to 
promoting better business relationships within the Australian dairy industry. 
Such judicial scrutiny of unfair contract terms is currently lacking and 
unfortunately can act as a green light to, for example, milk processors that 
are intent on including contract terms that go beyond what is reasonably 
necessary to protecting their legitimate interests. In such circumstances, the 

                                              
30  Associate Professor Frank Zumbo, Submission 99, p. 18. 
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new national legislative framework against unfair terms in consumer 
contracts could quite easily be extended to deal with unfair terms within 
business to business agreements.31 

1.74 It is worthwhile looking at actions taken in the United Kingdom, where 
similar discounting strategies already played out with their harmful consequences on 
farmers and processors. 

1.75 In the United Kingdom, the Competition Commission (CC) found that one of 
the features that adversely affected competition in the market was the exercise of 
buyer power by certain grocery retailers with respect to their suppliers of groceries, 
through the adoption of supply chain practices that transfer excessive risks and 
unexpected costs to those suppliers. 

1.76 The CC found that there was a detrimental effect on customers resulting from 
the adverse affect on competition. 

1.77 In its April 2008 report titled 'The supply of groceries in the UK market 
investigation', the CC considered that a package of remedies consisting of the 
following key elements would be effective and proportionate in dealing with the 
various features of the market identified as having an adverse effect on competition: 

(a) the establishment of a Groceries Supply Code of Practice (GSCOP); and 
(b) the establishment of a GSCOP Ombudsman to monitor and enforce 

compliance with the GSCOP.32 

1.78 The new UK Code of Practice (the Groceries Code) was designed to improve 
the relationship between big retailers and their suppliers by preventing certain 
practices from occurring. 

1.79 The Groceries Code came into force on 4 February 2010 and applies to all 
retailers with an annual turnover of more than £1 billion in groceries in the UK (there 
are ten such retailers in the UK) and it must be incorporated into contracts with 
suppliers. 

Recommendation 6 
1.80 That the Federal Government develop a mandatory industry code of 
conduct under the Competition and Consumer Act 2010 dealing with relationships 
between industry participants along the supermarket supply chain. Such a code 
should also include the major supermarket chains. 

                                              
31  Associate Professor Frank Zumbo, Submission 99, p. 20. 

32  Competition Commission (UK), 'The supply of groceries in the UK market investigation', April 
2008, www.competition-commission.org.uk/rep_pub/reports/2008/fulltext/538.pdf, accessed 
1 November 2011. 

http://www.competition-commission.org.uk/rep_pub/reports/2008/fulltext/538.pdf
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Recommendation 7 
1.81 That the Federal Government extend the Australian Consumer Law 
framework dealing with unfair contract terms to business to business agreements 
involving small businesses and farmers. 
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Liberal Senator for New South Wales      

 

 

Senator John Madigan 
Democratic Labor Party Senator for Victoria 

 

 

Senator Christine Milne 
Australian Greens Senator for Tasmania 
 





  

 

Appendix 1 
Submissions, additional information, answers to questions 

on notice and tabled documents 
 

Submissions 
1 Harris Farm Markets 
2 Australian Small Business and Family Enterprise Ombudsman 
3 Mr Lindsay Jarvis 
4 Mr Peter Notman, Watcha Dairy 
5 Australian Competition and Consumer Commission (ACCC) 
6 Australian Food and Grocery Council 
7 National Union of Workers 
8 Murray-Goulburn Co-operative 
9 Queensland Dairyfarmers' Organisation 
10 Australian Dairy Farmers 
11 Australian Dairy Industry Council 
12 Mrs Christine Sebire 
13 Lion Dairy and Drinks 
14 Tasmanian Government 
15 Queensland Government 
16 Parmalat Australia Pty Ltd 
17 Farmer Power 
18 Norco Co-operative Ltd 
19 Mr Michael Stapleton 
20 Ms Karrinjeet Singh-Mahil 
21 Fonterra Cluster Group 
22 Primary Industries and Regions SA (PIRSA) 
23 Department of Agriculture and Water Resources 
24 Mr Alex McKenzie 
25 Mr Nigel Hicks 
26 Animal Justice Party 
27 Mr Peter Lavery AM 
28 Mr Andrew Weinert 
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29 Vegan Australia 
30 Mr Brett Findlay 
31 Mr Craig Dettling 
32 Telopea Group 
33 Dairy Australia 
34 Mr Chris O'Keefe 
35 Ms Alana Brennan 
36 Name Withheld 
37 Bega Cheese Limited 
38 Fonterra Australia 
39 United Dairyfarmers of Victoria 
40 Dairy Connect 
41 Business Council of Co-operatives and Mutuals 
42 Brownes Foods Operations Pty Ltd 
43 Bellamy's Organic 
44 Tasmanian Farmers & Graziers Association (TFGA) 
45 Mr Darryl Cardona 
46 The Western Australian Farmers Federation 

 
 

Additional information 
1 Additional Information received from Farmer Power on 26 October 2016 

 
 

Answers to questions on notice 
1 Answers to questions on notice received from ACCC from a public hearing 

held in Canberra on 26 October 2016.   
2 Answers to questions on notice received from Australian Dairy Farmers from a 

public hearing held in Canberra on 26 October 2016.   
3 Answers to questions on notice received from the Australian Small Business 

and Family Enterprise Ombudsman from a public hearing held in Canberra on 
26 October 2016.   

4 Answers to questions on notice received from the Department of Agriculture 
and Water Resources from a public hearing held in Canberra on 26 October 
2016.   
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5 Answers to questions on notice received from Woolworths from a public 
hearing held in Melbourne on 15 November 2016.   

6 Answers to questions on notice received from Coles from a public hearing held 
in Melbourne on 15 November 2016.   

7 Answers to questions on notice received from Murray-Goulburn from a public 
hearing held in Melbourne on 15 November 2016.   

8 Australian Dairy Farmers: Answers to questions taken on notice from a public 
hearing on 2 February 2017 (received 9 February 2017)   

 

 
Tabled Documents 

1 Opening statement tabled by Andrew & Christine Sebire at a public hearing 
held in Melbourne on 15 November 2016.   

2 Correspondence from Alkira Pastoral tabled by Karrinjet Singh-Mahil at a 
public hearing held in Melbourne on 15 November 2016.   

3 Document tabled by Mr Donohue (Woolworths) at a public hearing held in 
Melbourne on 15 November 2016.   

4 Document tabled by Mr Donohue (Woolworths) at a public hearing held in 
Melbourne on 15 November 2016.   

5 Brownes Dairy: Letter from the ACCC (public hearing, Perth, 1 February 
2017)   

6 The Western Australian Farmers Federation: Submission to ACCC Inquiry into 
the Australian Dairy Industry (public hearing, Perth, 1 February 2017)   

7 Mrs Bridget Goulding: Additional documents (public hearing, Perth, 1 
February 2017)   

8 DairyTas Board: Additional documents (public hearing, Burnie, 3 February 
2017) 





  

 

Appendix 2 
Public hearings 

 
Canberra ACT, 26 October 2016 
Committee Members in attendance: Senators Hume, Ketter, Lambie, Xenophon. 
BASHAM, Mr David, Acting President, Australian Dairy Farmers  
CARDONA, Mr Darryl, Advisory Assistant, Farmer Power  
FLYNN, Mr Anthony, Senior Manager, Market Enforcement, Australian Securities 
and Investments Commission 
FORD, Ms Gabrielle, General Manager, Agriculture Enforcement and Engagement 
Unit, Australian Competition and Consumer Commission  
FREEMAN, Ms Fran, First Assistant Secretary, Agricultural Policy Division, 
Department of Agriculture and Water Resources  
GOODAY, Mr Peter, Acting Executive Director, ABARES, Department of 
Agriculture and Water Resources  
GREGSON, Mr Scott, Executive General Manager, Consumer Enforcement Division, 
Australian Competition and Consumer Commission  
LATHAM, Dr Craig Ian, Deputy, Office of the Australian Small Business and Family 
Enterprise Ombudsman  
LOSBERG, Mr David, Senior Policy Manager, Australian Dairy Farmers  
McQUEEN, Mr John, Interim Chief Executive Officer, Australian Dairy Farmers  
ROBERTSON, Mr Alexander Bruce, Vice President, Farmer Power  
SAVUNDRA, Mr Chris, Senior Executive Leader, Market Enforcement Australian 
Securities and Investments Commission 
STRACHAN, Mr James, Director, Advocacy, Australian Small Business and Family 
Enterprise Ombudsman 
SYMONS, Mr Alan John, Farmer Power  
WILLIAMSON, Mr Greg, First Assistant Secretary, Farm Support Division, 
Department of Agriculture and Water Resources  
 
Melbourne VIC, 15 November 2016 
Committee Members in attendance: Senators Hume, Kakoschke-Moore, Ketter, 
Lambie, Rice, Xenophon. 
DENNIS, Mr Greg, Private capacity  
DETTLING, Mr Craig John, Private capacity 
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DONOHUE, Mr Stephen, Head of Buying for Woolworths Supermarkets, 
Woolworths 
GRANT, Mr Alan, Chair, Board Human Resources Committee, Dairy Australia  
HALLIDAY, Mr Ian, Managing Director, Dairy Australia 
JOBLIN, Mr Ross, Group Manager, Business Operations, Dairy Australia  
JORDAN, Mr Alister, Director, Coles  
LAVERY, Mr Peter, AM, Private capacity  
MALLINSON, Mr David, Chief Executive Officer (Interim), Murray Goulburn Co-
operative Co. Limited 
McELHONE, Mr Charles, Group Manager, Trade and Strategy, Dairy Australia  
MURPHY, Mr Chris, Group Manager, Farm Profit and Capability, Dairy Australia  
NOTMAN, Mr Peter, Private capacity  
RHODES, Ms Charlotte, General Manager, Dairy, Coles  
SCHULER, Mr Brian, Private capacity  
SEBIRE, Mr Andrew Peter, Private capacity 
SEBIRE, Mrs Christine Maree, Private capacity  
SINGH-MAHIL, Ms Karrinjeet, Private capacity  
SWALES, Ms Judith, Chief Operating Officer, Velocity and Innovation, Fonterra Co-
operative Group Ltd 
TRACY, Mr Philip, Chairman, Murray Goulburn Co-operative Co. Limited  
WATT, Mr Matt, General Manager, Australian Milk Supply, Fonterra Co-operative 
Group Ltd 
 
Brisbane QLD, 31 January 2017 
Committee Members in attendance: Senators Hume, Ketter, Rice, Xenophon. 
BURNS, Mr Andrew Peter, General Manager Sales and Marketing, Norco Co-
operative Limited 
CLEWLEY, Ms Christine, Deputy Chair, Premium Milk Collective Bargaining Group  
COCHRANE, Mr John, Chair, Premium Milk Collective Bargaining Group  
DANZI, Mr Eric Frank, Executive Officer, Queensland Dairyfarmers' Organisation  
FORBES, Mr Graham, President, Farmers Group, Dairy Connect  
McINNES, Mr Ross, Vice-President, Queensland Dairyfarmers' Organisation 
McNAMARA, Mr Gregory James, Chairman, Board of Directors, Norco Co-operative 
Limited  
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MORGAN, Mr Shaughn, Chief Executive Officer, Dairy Connect  
TESSMANN, Mr Brian, President, Queensland Dairyfarmers' Organisation 
 
Perth WA, 1 February 2017 
Committee Members in attendance: Senators Ketter, Smith, Sterle, Xenophon. 
ANDERSON, Mr Marc, General Manager, Supply Chain, Brownes Dairy  
BROWN, Mr Stephen, Chief Executive Officer, WA Farmers Federation  
GIRGIS, Mr Anthony, Managing Director and Chief Executive Officer, Brownes 
Dairy 
HANKS, Mr Dale Richard, Private capacity  
HELOU, Mr Gary, Private capacity  
HOSKINS, Mr Christopher Richard, Chief Financial Officer, Brownes Dairy  
MANNING, Mr Graham James, Private capacity  
NOAKES, Mr Ian, Senior Vice President Dairy Council, WA Farmers Federation  
PARTRIDGE, Mr Michael, President Dairy Council, WA Farmers Federation  
WEINERT, Mr Andrew Sutherland, Private capacity  
 
Shepparton VIC, 2 February 2017 
Committee Members in attendance: Senators Hume, Ketter, Rice, Xenophon. 
DELAHUNTY, Mr Vin, Manager, Agribusiness Forum, United Dairyfarmers of 
Victoria 
GOULDING, Mrs Bridget Alwyn, Private capacity  
GOVETT, Mr Benjamin Joel, Owner, Tandara Brown Swiss  
HARNEISS, Mr Lionel, Private capacity  
IRVIN, Mr Barry Andrew, Executive Chairman, Bega Cheese Ltd  
JENKINS, Mr Adam, President, United Dairyfarmers of Victoria  
KNOEPFLI, Ms Danielle, Private capacity  
LOSBERG, Mr David, Senior Policy Manager, Australian Dairy Farmers  
McINNES, Mr Ben, Private capacity  
McINNES, Ms Rennae, Private capacity  
McQUEEN, Mr John, Interim Chief Executive Officer, Australian Dairy Farmers  
NICHOLSON, Mr Patrick, Private capacity  
PARKER, Mrs Sarah Anne, President, Australian Women in Agriculture  
PELL, Mr Russell Keith, Private capacity  
ROBERTSON, Mr Alex, Vice President, Farmer Power  
WELLER, Mr Paul, Private capacity 
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Burnie TAS, 3 February 2017 
Committee Members in attendance: Senators Dastyari, Duniam, Lambie, Rice. 
ATKINSON, Mr Geoff, Private capacity  
BUSH, Mr Bob, Private capacity  
CARDONA, Mr Darryl, Private capacity  
CARPENTER, Mr Garry, Private capacity  
CRISP, Mr Stephen, Manager, Agribusiness Forum, Australian Food and Grocery 
Council 
DAWSON, Mr Gary, Chief Executive Officer, Australian Food and Grocery Council 
ELPHINSTONE, Mr Simon, Chairman, DairyTas Board  
GARE, Ms Elise, External Relations Director, Lion Dairy & Drinks 
JEFFREY, Mr Murray, Agricultural Procurement Director, Lion Dairy & Drinks  
KORPERSHOEK, Mr Peter, Private capacity  
LESTER, Mr Andrew, Private capacity  
McNAB, Mr John, Private capacity  
OLDAKER, Mr John, Private capacity  
PALMER, Mr Rhys, Private capacity 
ROBERTSON, Mr Alex, Private capacity 
SMITH, Mr Mark, Executive Officer, DairyTas Board  
Van der DRIFT, Mr Gary, Private capacity  
WEDGWOOD, Mr Sam, Senior Policy Officer, Tasmanian Farmers and Graziers 
Association 
WEST, Mr Peter, Managing Director, Lion Dairy & Drinks  
WILLIAMS, Ms Penny, Private capacity  
WOOLLEY, Mr Rob, Chairman, Bellamy's Australia  
 



  

 

Appendix 3 
Australian Dairy Industry Council 

Code of Practice 
For Contractual Arrangements between  

Dairy Farmers and Processors in Australia 
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