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Disclaimer

The material in this Consultation Paperis of a general nature and should notbe regarded as legal advice
orrelied onforassistance in any particular circumstance or emergency situation. Inany important
matter, you should seek appropriate independent professional advice in relation to yourown
circumstances.

The Commonwealth accepts no responsibility or liability forany damage, loss or expense incurred as a
result of the reliance oninformation contained in this Consultation Paper.

This Consultation Paperhas been prepared for consultation purposes only and does notindicate the
Commonwealth’s commitment to a particular course of action. Additionally, any third party views or
recommendationsincluded in this Consultation Paperdo notreflect the views of the Commonwealth, or
indicate its commitmentto a particular course of action.

Copyright
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@ B The material in this discussion paperislicensed undera Creative Commons Attribution—
4.0 Australialicense, with the exception of:

o the Commonwealth Coat of Arms

° this Department’slogo

° any third party material

° any material protected by atrademark, and
° any images and/or photographs.

More information on this CCBY license isset out at the creative commons website:
https://creativecommons.org/licenses/by/4.0/. Enquiries about this license and any use of this
discussion papercanbe sentto: Contentand Copyright Branch, Department of Communications and the
Arts, GPO Box 2154, Canberra, ACT, 2601.
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Use of all or part of this Consultation Paper mustinclude the following attribution:

© Commonwealth of Australia 2017
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1. Background

Sunsetting of legislative instruments

Most legislative instruments are automatically repealed (or “sunsetted”) afixed period of time after
beingregistered. The sunsetting processisintended to ensure thatlegislative instruments are kept up
to date and only remaininforce for as longas they are needed.?

The Copyright Regulations 1969 and the Copyright Tribunal (Procedure) Regulations 1969 are due to
sunseton 1 April 2018.

Sunsetting copyright legislative instruments

The Copyright Regulations 1969 and the Copyright Tribunal (Procedure) Regulations 1969 are made
underthe Copyright Act 1968 (the Copyright Act).

The Copyright Regulations 1969 prescribe arange of matters that the Copyright Actrequires or permits
to be prescribed, orthat are necessary or convenientto be prescribed, for carrying out or giving effect
to the Copyright Act.2 Thisincludes matters relating to copyrightin original works and other subject-
matter, remediesforinfringement of copyright, and the copying and communication of copyright
material by educational and otherinstitutions.

The Copyright Tribunal (the Tribunal) is aspecialist body that principally arbitrates disputes between
copyright collecting societies and their licensees. The Copyright Tribunal (Procedure) Regulations 1969
include general provisions related to the operation of the Tribunal such as provisions relatingto the
contentand form of applications and references to the Tribunal, the filing with the Tribunal of
documents, the form and service of summons and the recording and notification of Tribunal orders.

The Copyright Act continuestorely on the Copyright Regulations 1969 and the Copyright Tribunal
(Procedure) Regulations 1969 to function effectively and efficiently.

Consequently, the Australian Government has decided that the Copyright Regulations 1969 and the
Copyright Tribunal (Procedure) Regulations 1969 should be remade. The Copyright Regulations 2017
Exposure Draft (Copyright Regulations Exposure Draft) sets outthe proposed new, remade, version of
these regulations.

In addition, due to the complexity in the regulation making power for new exceptions thatallow users
to circumventtechnological protection measures (TPMs) which restrict access to, or sharing, of
copyright material, these will be updated by the Copyright Legislation Amendment (Technological
Protection Measures) Regulations 2017 Exposure Draft (TPM Regulations Exposure Draft). Asaresult,
these new exceptions will be updated but remainin the existing Copyright Regulations 1969 until these
are formally sunsetted on 1 April 2018.

Due to the complexity in the regulation making power for new exceptions that allow users to
circumventtechnological protection measures (TPMs) which restrict access to, or sharing, of copyright
material, these will be updated by the Copyright Legislation Amendment (Technological Protection
Measures) Regulations 2017 (TPM Regulations 2017) but remaininthe existing Copyright Regulations
1969 until these are formally sunsetted on 1 April 2018.

1 legislation Act 2003 (Cth) sections 48F and 49.
2 Copyright Act 1968 (Cth) section 249.
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The TPM Regulations alsoincorporates changes consequentialto the passage of the Copyright
Amendment (Disability Access and Other Measures) Act 2017.

Consultation process

Your views are sought on the Exposure Draft by 6 October 2017.

This consultation processisintended to draw stakeholderviews on whetherthe Copyright Regulations
Exposure Draftand the TPM Regulations Exposure Draft (Exposure Drafts) are fitfor purpose, including
whetherthey may be furthersimplified ormodernised. The Departmentis notseekingviews on
whethersubstantial, policy changes should be made to the provisionsinthe Exposure Drafts.

This consultation papersets out some specific mattersin relation to which stakeholderviews are
sought. However, the Department would welcome submissions on how any aspect of the Exposure
Drafts may be simplified ormore general commentsinrelationtowhetherthe Exposure Drafts are fit
for purpose.

2. General questions

Publication

The Copyright Regulations Exposure Draftincludes anumber of provisions which require certainitems
(suchas notices) to be published. The Copyright Regulations 1969, for the most part, require suchitems
to be published inthe Commonwealth of Australia Gazette. The Departmentisinterested in stakeholder
views on whetherthe regulations should permit, orrequire, publication in some otherform.

Question 1: How should the Copyright Regulations 2017 require items (such as notices and inquiries) to
be published? In particular, how should the Copyright Regulations 2017 require the following to be
published?

(a) A noticeforthe purposes of section 7 (Notice of intended publication of unpublished work kept in
publiclibrary—paragraphs 52(1)(b) and (2)(b) of the Act).

(b) A notice forthe purposes of section 9 (Notice of intended making of record of musical work).

(c) Inquiriesforthe purposes of section 11 (Inquiries relating to previous records of musical works—
section 61 of the Act).

(d) A noticeforthe purposes of section 121 (Information on use of copyright material for services of
the Crown—subsection 183(4) of the Act).

(e) Notice forthe purposes of section 63 Advertising of applications and references).

3. Specific questions on parts of the regulations

Part 2—Copyright in original works

Section 52 of the Copyright Act sets out circumstances where an unpublished work whichis keptin
libraries orarchives and has beenincorporated into anew work may be published (as part of that new
work). Proposed new section 7in the Copyright Regulations Exposure Draft prescribes the notice of
intended publication of an unpublished work which must be given priorto the publication of anew
work (whichincorporates an unpublished work). Among otherthings, proposed newsection 7 provides
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that a relevant noticeisto be published atleast 2 months, but not more than 3 months, before the
publication (or subsequent publication) of the new work.

Question 2: s the Copyright Regulations Exposure Draft subsection 7(2) requirement thatarelevant
notice be published atleast 2 months, but not more than 3 months, before the publication (or
subsequent publication) of anew work sufficient? Should the requirement merely be that arelevant
notice be published atleast 2 months before the publication of anew work (with no upperlimiton how
far ahead of the publication arelevant notice may be published)?

Part 6—Limitation on remedies available against carriage service providers

The Copyright Act limits the remedies that are available against a carriage service providerfor
infringements of copyright that occurinthe course of the carriage service provider engagingin certain
online activities.? A carriage service provider must satisfy the relevant conditions, specified in the
Copyright Act, to take advantage of this scheme.

Althoughthe Departmentis undertaking further, targeted, consultation on whetherthe scheme should
be extendedto covera broaderrange of service providers, the Copyright Regulations Exposure Draft
has been preparedtoreflect the current scheme (which only applies to carriage service providers). For
the purposes of this consultation on the Copyright Regulations Exposure Draft, stakeholders should,
therefore, prepare their submissions with reference tothe currentscheme.

Relevant online activities

The limitations on remedies apply to four categories of online activities.? The four categories of online
activities are:

° Category A Activity where the carriage service provideracts as a conduitforinternet activities
through the provision of facilities or services for transmitting, routing or providing connections for
copyright material or through the intermediate and transient storage of copyright material inthe
course of transmission, routing or provision of connections.

° Category B Activity where the carriage service provider caches copyright material through an
automatic process.

° Category C Activity where the carriage service provider stores copyright material on their systems
or networks at the direction of auser.

° Category D Activity where the carriage service providerrefers userstoan online location using

online information location tools or technology.

Conditions

A carriage service provider must comply with certain conditions to qualify forthe limitations on
remediesin relation to each of the categories of activities.> Two of these conditions relate toindustry
codes.

One of these conditions, condition 2 of item 1 of the table in subsection 116AH(1), appliesto all of the
categories of online activities. This condition is that a carriage service provider mustaccommodate and
not interfere with standard technical measures used to protect and identify copyright material in
accordance with a relevantindustry code (as defined in section 116AB), if such an industry code isin
force. If such an industry code is not in force, this condition does notapply.

3 PartV, Division 2AA.
4 The categories of onlineactivities aresetout in PartV, Division 2AA, Subdivision Bofthe CopyrightAct.
5 PartV, Division 2AA, Subdivision D.
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Anotherofthe conditions which relates to industry codes is condition 2 of item 3 of the tablein
subsection 116AH(1). This condition only applies to Category B activities. The conditionisthatifa
relevantindustry codeisinforce, the carriage service provider must comply with the relevant provisions
of that code relatingto updating the cached copyright material and not interfering with technology
used at the originating site to obtain information about the use of the copyright material.

Definition of Industry Code

Section 116AB of the Copyright Act provides that, forthe purposes of Division 2AA of Part V of the
Copyright Act (the division that sets out the limitation on remedies available against carriage service
providers), industry code means:

(a) anindustry code that:

(i) meets any prescribed requirements, and

(i) isregisteredunderPart6 of the Telecommunications Act 1997; or
(b) anindustry code developedinaccordance with the regulations.

Paragraph (a) —registered under the 7Telecommunications Act 1997and meets prescribed requirements

To fall under paragraph (a) of the definition of industry code, an industry code must be registered under
Part 6 of the Telecommunications Act 1997 (Tel Act) and also meetany prescribed requirements.

Registered under Part 6 of the Telecommunications Act 1997

The simplified outline of Part 6 of the Tel Act notes that bodies and associations thatrepresent sections
of the telecommunications industry, the telemarketingindustry or the fax marketingindustry may
developindustry codes underthe part. Itis likely, therefore, that only anindustry code whichiis
registered by such bodiesand associations would fall under paragraph (a) of the definition of industry
code.

Meets any prescribed requirements

Proposed new section 18sets out prescribed requirements foranindustry code to which condition 2 of
item 1 of the table insubsection 116AH(1) applies (standard technical measures). Thesereflect the
prescribed requirementsincluded inthe Copyright Regulations 1969 for an industry code that relates to
this condition.

Question 3:are the prescribed requirements setoutin proposed new section 18 appropriate?

The Copyright Regulations 1969 do not currently set out prescribed requirements foranindustry code
relevantto condition 2 of item 3 of the table in subsection 116AH(1) (cached copyright material and
originating site technology). The Department would welcome suggestions on the requirements the
proposed new regulations should prescribe, if any, forindustry codes relevant to condition 2 of item 3
of the table in subsection 116AH(1).

Question 4: what requirements should the regulations prescribe foran industry code that enlivens
condition 2 of item 3 of the table in subsection 116AH(1) of the Copyright Act?

Paragraph (b)—developed in accordance with the regulations

The Copyright Regulations 1969 do not however stipulatea procedure that must be followed to develop
an industry code forthe purposes of the definition of an industry code as set outin the Copyright Act
section 116AB at paragraph (b). Currently, therefore, itis not possibleforanindustry code that falls
under paragraph (b) of the definition to come into existence. If the regulations were to stipulate such a
procedureitispossible that (depending on the procedure) industry could be more inclined to develop a
relevantindustry code.
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The Copyright Regulations 2017 present an opportunity to provide the procedure that must be followed
to develop anindustry code forthe purposes of paragraph (b) of the definition of industry code in
section 116AB of the Copyright Act. The Department would welcome suggestions on the mechanism the
new regulations should prescribeforthe development of an industry code for this purpose.

Question 5: what procedure should the Copyright Regulations 2017 prescribe forthe development of an
industry code forthe purposes of paragraph (b) of the definition of industry code (section 116AB of the
Copyright Act)?

Part 7—Technological protection measures

Technological protection measures (TPMs) are technical locks copyright owners use to stop their
material beingaccessed orcopied. In broad terms, the Copyright Act defines TPMto mean an access
control TPM or a device, product, technology or componentthat prevents, inhibits orrestricts the doing
of an act comprisedinthe copyrightinawork or other subject-matter. An access control TPMisa TPM
that controls access to a copyrighted work (forinstance, by requiring the application of information ora
process before accessis granted).®

The Copyright Act includes civilactions and criminal offence provisionsinrelation to the:

° manufacture of and importation and dealingsin devices and services designed to circumvent any
TPM, and
° circumvention of access control TPMs.

The Copyright Act does notinclude any civil actions or criminal offence provisionsin relation to the
circumvention of TPMs which are not access control TPMs.

Liability for circumventing an access control TPM

Subsection 116AN(1) of the Copyright Act providesthat a relevant copyright owner, or exclusive
licensee, may bring acivil action againsta personif the person doesan act that resultsinthe
circumvention of an access control TPM that is protecting the owner/licensee’s work or othersubject
matter. Similarly, subsection 132APC(1) of the Copyright Act providesthata person commits an offence
if the person engagesin conduct that resultsin the circumvention of an access control TPM with the
intention of obtainingacommercial advantage or profit.

Exceptions and Defences to liability for circumventing an access control TPM

The Copyright Act includes anumber of exceptions and defences to liability for circumventing an access
control TPM. One of these exceptions, and one of the defences, may apply where a person circumvents
an access control TPM to do an act prescribed by the regulations. Specifically, the Copyright Act
provides that:

° The civil action setout in subsection 116AN(1) does notapply if the relevant person circumvents
the access control TPM so that they can do an act thatis prescribed by the regulations, and the
act will notinfringe copyright (see subsection 116AN(9)).

° The offence set outinsubsection 132APC(1) does notapply to a personif the relevant person
circumvents the access control TPM so that they can do an act prescribed by the regulationsand
the act will notinfringe copyright (see subsection 132APC(9)).

6 See section 10 of the Copyright Act for the full definition of “technological protection measure” and “access
control technological protection measure”.
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Schedule 10A of the Copyright Regulations 1969 currently prescribes anumber of acts for the purposes
of subsections 116AN(9) and 132APC(9), including the:

° reproduction of computer programs to make interoperable products;

° reproduction and communication of copyright material by educationaland otherinstitutions
assisting peoplewith disabilities, and

° gaining of access to copyright material protected by a TPM that interferes with ordamagesa
productin whichitis installed where circumvention is necessary to prevent damage to orrepair
the product.

Amendment of current prescribed acts

A number of these currently prescribed acts need to be updated as a consequence of changes made to
the Copyright Act by the Copyright Amendment (Disability Access and Other Measures) Act 2017 (DAOM
Act). Section 40 of the Copyright Regulations Exposure Draftincludes updated versions of these existing
prescribed acts, which referto updated provisions.

New prescribed acts

Subsections 249(2)—(5) of the Copyright Actset out the circumstances underwhich regulations may be
made prescribingthe doing of an act forthe purposes of subsections 116AN(9) and 132APC(9). Among
otherthings, these provisions stipulatethat the Minister may only recommend that “the doing of an
act” be prescribed if asubmission has been made requesting that the doing of the act be prescribed.

In 2015 the Department finalised a consideration of submissions requesting that certain new acts be
prescribed inthe regulations, or that the existing schedule of prescribed acts be varied or revoked. This
report, the Review of Technological Protection Measure exceptions made underthe Copyright Act
1968—Recommendations made in response to submissions, included as an Attachment to this paper,
recommended thatanumberof new prescribed acts be added to the Copyright Regulations. Some of
the proposed exceptions would be impacted by changes made by the DAOM Act. The report details
where these changes would be made.

These recommended new prescribed acts have now beenincludedinthe Copyright Regulations
Exposure Draft (in section 40). Technically, the regulations making power does not provide the ability
for the Governmentto revoke an exception, exceptinthe circumstances defined in s249(8) of the
Copyright Act. To address this technicality, the TPMexceptions will continue to existin standalone
regulations until theyautomatically cease on 1 April 2018. From this date forward the TPM exceptions
will be inserted into the new Copyright Regulations 2017. The TPM Regulations 2017 also incorporates
changesto the list of existing ‘prescribed acts’ underthe Copyright Regulations 1969 relating to the
DAOM Act 2017.

The Departmentwould welcomecomments on the updated existing prescribed actsinthe TPM
Regulations Exposure Draft orthe new prescribed acts which are included in section 40 of the Copyright
Regulations Exposure Draft.

Question 6: Do you have any comments on the prescribed actsincludedin section 40 of the Copyright
Regulations Exposure Draft orin the TPM Regulations Exposure Draft?

Part 8 —Infringement notices and forfeiture of infringing articles and devices

Part 8 setsoutan infringement notice schemeforthe purposes of sections 133Band 248SA of the
Copyright Act. The scheme enables aperson whois alleged to have committed an offence of strict
liability against Division 5of Part V, or Subdivision A or B of Division 3 of Part XIA, of the Copyright Act to
pay a penalty (specifiedinaninfringement notice)and, in some cases, also forfeitto the
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Commonwealth infringing copies ordevices used in making relevantinfringing copies as part of the
alleged commission of the offence (which are inthe person’s possession at the time the relevant
infringement noticeisissued) as an alternative to prosecution. The Regulations relating to the
infringement notice scheme have been redrafted to help ensure that Part 8 of the Copyright Regulations
Exposure Draftreflects the default model forinfringement notice provisions, including using
terminology consistent with this model.”

The Departmentisinterestedin stakeholderviews on the continued utility of this scheme.

Question 7:1s the infringement notice scheme thatis setoutin Part 8 still necessary?

Part 11—Tribunal procedure

Part 11 of the Copyright Regulations Exposure Draftis intended to replace the Copyright Tribunal
(Procedure) Regulations 1969. Part 11, Division 2 of the Copyright Regulations Exposure Draftincludes
general provisions related to the operation of the Copyright Tribunal. The Department would welcome
stakeholder comments on any aspect of this part, including the specificissues mentioned in the below
questions.

The Copyright Act requires proceedings beforethe Copyright Tribunalto be conducted with as little
formality as the requirements of the Copyright Act, and a proper consideration of the matters before
the Tribunal, permit.®

The Copyright Act also allows the President of the Copyright Tribunal to give directions as to the
arrangement of the business of the Tribunal.® To facilitate the Tribunal conducting proceedings withless
formality, the Copyright Regulations Exposure Draft does notinclude anumber of provisions presentin
the Copyright Tribunal (Procedure) Regulations 1969. These provisions were removed as being either
unnecessary, ora matterthat could be addressed by the President of the Copyright Tribunal.

The Departmentisinterestedin any stakeholderviews on how Part 11, Division 2 of the Copyright
Regulations Exposure Draft can be furtheramended to betterfacilitate informal proceedingsinthe
Copyright Tribunal.

Question 8: How can the Copyright Regulations Exposure Draft be amended to better facilitate informal
proceedingsinthe Copyright Tribunal?

Question 9: Is the newspaper publication requirement in sub-section 63(1) too burdensome (in terms of
cost, or otherwise)? Should some otherform of publication be required?

Applications and referrals under the educational statutory licence

The Copyright Act provides educational institutions with a statutory licence to copy or communicate
certain copyright material for educational purposes (ifthe body administering the educational
institution agrees to pay equitable remuneration to acollecting society).

New subsection 113P(4) to be inserted by the DAOMAct provides the Copyright Tribunal with a broad
powerto determine questions relating to the educational statutory licence, upon application by either
party to the licence.

7 Regulatory Powers (Standard Provisions) Act 2014 part 5.
8 Section 164.
9 Section 147.
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New section 113S to be inserted by the DAOM Act sets out the procedure by which a collecting society
can enterthe premises of an educational institution for the purpose of reviewing compliance with a
relevantremuneration notice and any otherrelevantterms and conditions.

New subsection 1135(4) to be inserted by the DAOM Act provides the Copyright Tribunal with
jurisdiction to consider particular questionsin relation to the entry onto premises.

New subsection 153A(4) contains a table which sets out the actions the Copyright Tribunal musttake in
relation to particularapplications and referrals which relate to licensed copying and communicating.
Item 1 of thistable providesthat the Tribunal must have regard to any matters prescribed by the
regulations when considering an application under new subsection 113P(4) or new subsection 1135(4)
of the Copyright Act.

The Departmentisinterestedin stakeholderviews onthe matters that should be prescribed forthese
purposes.

Question 10: Which matters (if any) should sections 70and 72 prescribe forthe purposes of item 1 of
the table in new section 153A to be inserted by the DAOMAct (as matters to which the Copyright
Tribunal must have regard in determiningthe relevant question), so faras itrelates toan application
undernew subsections 113P(4) and 1135(4) to be inserted by the DAOM Act?

Question 11: Are the matters for the Copyright Tribunal to have regard to in 71(2) appropriate?

Part 13—Extension or restriction on operation of Act

Section 186 of the Copyright Act permits the regulations to declare certain organisations to be
international organisations to which the Copyright Act applies. The current Copyright Regulations
containa list of international organisationsin Schedule 10 that has not been updated since 2010. The
Act and explanatory materials foramendments to Schedule 10do not set out the criteriafor countries
beingaddedtothe schedule. Section 122 of the Copyright Regulations Exposure Draft adopts the
approach of similar countries, like the United Kingdom and New Zealand, of extending protection to the
United Nations, the Specialised Agencies of the United Nations and the Organisation of American States.
The Departmentwould welcomestakeholderviews onthe revision of this list.

| Question 12: Is the listin proposed new section 122 appropriate?

Part 16—Transitional Matters

Part 16 of the Copyright Regulations Exposure Draft sets out some proposed transitional provisions.

Question 13: Are all of the transitional provisions set outin Part 16 of the Copyright Regulations
Exposure Draft still necessary? Are any additional transitional provisions needed?
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Overview

Thisreportsets out the Department of Communications and the Arts’ consideration of applications
seekingthe revocation orvariation of prescribed acts to the prohibition against circumvention of
technological protection measures (TPMs) underthe Copyright Act 1968 (the Act). It also extends to
consideration of submissions made forthe addition of certain, new prescribed acts as being activities
allowingforthe lawful circumvention of an access control TPM.

These applications wereinitially outlined in submissions made in response to the Department’s Review
of Technological Protection Measure exceptions made underthe Copyright Act 1968 (TPM Review)
undertakenin 2012. Throughoutthe TPM Review the term ‘exception’ was adoptedin lieu of
‘prescribed act’, beingalesstechnical term more likely to be generally understood by the broader
public.

In 2015 the Department finalised a consideration of submissions made tothe TPM Reviewi but policy
reform was delayed due tothe need forthe Act to be amended to allow Australiato accede to the
Marrakesh Treaty to Facilitate Accessto Published Works and Persons who are Blind, Visually Impaired
or Otherwise Print Disabled (Marrakesh Treaty).

As many of the proposed prescribed acts have beenimpacted by changes made by the Disability Access
and Other Measures Act 2017 (DAOMAct), thisreport makes references towhere requeststo revoke,
vary or add prescribed acts / exceptionsin the original 2012 submissions will be either revoked or
amendedinthe Actand, where applicable, thisreportrefersto the updated versions of the provisions.

Whatis a Technological Protection Measure?

Technological protection measures (TPMs) are technical locks copyright owners use to stop their
material beingaccessed or copied such as passwords, encryption software and access codes. Access
control TPMs preventa person from beingable toread, listen to or watch material. Copy control TPMs
allow a persontoread, listen or watch material but preventaperson from makinga copy of the
material. Both civil remedies and criminal penalties are available where a person circumventsa TPM.

A TPMis only protected by the scheme whereitis used:

° by, or with the permission of, the owner orexclusive licensee of the copyright

° on material which is protected by copyright (i.e. TPMs on publicdomain material are not
protected)

° in connection with the copyright owner’s exclusiverights (i.e. to reproduce, communicate etc.),
and

° to control access to the work (e.g. by requiring a password or some other process foraccess).

The scheme specifically excludes TPMs that control geographic market segmentation. This means that
consumers can bypass region coding measures to play overseas purchased DVDs or computer programs
on Australian devices.

It also excludes TPMs which restrict the use of after-market goods or services. Thisincludes restricting
the supply of spare parts or repair or maintenance services by third parties. Forexample, acomputer
printer manufacturer cannot use the TPM scheme to stop genericcartridges beingusedinits printers. A
garage door manufacturer could not use the TPM scheme to prevent the use of competitors’ remote
control garage dooropeners. TPMs used by the providers of computersystemstorestrict services being
provided by competing computer system maintenance providers would also not be protected.
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Exceptions and defences to liability for circumventing an access control TPM

Are there any circumstances where someone wouldn’t be liable after circumventing an access control
TPM under the scheme?

Two types of exceptions to access control TPM liability apply under the scheme:

Specificexceptionsinsubsections 116AN (2)-(8) and 132 APC (2)—(8) of the Act (which are not subject
to review and were not considered as part of this process):

o where there is permission of the copyright owner

° interoperability between computer programs

o encryptionresearch

° computersecurity testing

° online privacy

° law enforcement and national security, and

° acquisitions by libraries and otherrelated institutions.

The inclusion of additional prescribed actsin Schedule 10A of the Copyright Regulations 1969 (Copyright
Regulations) were considered in the TPMReview in 2012. These included:

° reproduction of computer programs to make interoperable products

° the reproduction and communication of copyright material by educational and otherinstitutions
assisting people with disabilities

° the reproduction and communication of copyright material by libraries, archives and cultural
institutions forcertain purposes

° the inclusion of sound recordings in broadcasts and the reproduction of sound recordings for
broadcasting purposes

° access where aTPM is not operating normally and areplacement TPMis not reasonably available,
and

° access where a TPM damages a product, or where circumvention is necessary to repaira product.

Sub-section 249(4) of the Act allows an additional prescribed actto be created when a submission fora
prescribed actis made, and the Minister makes a decisionto grantan exception. The review process
was intended toinformthe Ministerin makingadecision relatingto a prescribed act. Existing additional
prescribed acts can also be revoked orvaried through this process.

Amendment of current prescribed acts

A number of these currently prescribed acts outlined in Schedule 10A of the Copyright Regulations will
be updated on 22 December2017 as a consequence of changes made to the Act by the DAOM Act
2017%°. These complementary amendments to the Copyright Regulations viathe proposed Copyright
Regulations 2017 will both modernisethem as well as reduce barriers to access to copyright material,
includingfor peoplewith adisability.

10 22 December 2017 being the commencement date for provisionsrepealed or amended under Schedule 1 of the
DAOM Act.
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In addition, the Copyright Regulations and Copyright Tribunal (Procedure)Regulations 1969 (Copyright
Tribunal Regulations) are also required to be remade as these regulations are due tosunseton 1 April
2018.11

The TPM Review

Sub-sections 249 (2)—(9) of the Act allows forregulations to be made prescribing the doing of an act to
whicha TPM exception will apply. Sub-section 249 (4) of the Act sets out the factors that the Minister
must considerin deciding whethertorecommend that a new regulation be made. These are:

(a) asubmissionhasbeenmade to prescribe the doing of the act by the person

(b)  thedoingof the act will notinfringe the copyrightinawork or othersubject-matter

(c) thedoingoftheactisinrelationtoa particularclass of works or othersubject-matter

(d)  anactual orlikely adverse impact on the doing of the act has been credibly demonstrated, and

(e) theadequacy of the protection andthe effectiveness of the remedies provided by Subdivision A
of Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act would not be impaired
if the doing of the act by the personwere prescribed.

Sub-section 249(8) of the Act sets out the factors that the Minister must considerin decidingwhetherto
vary or revoke aregulation. These are:

(a) asubmissionhasbeenmadetovaryor revoke the regulation

(b) anactual orlikely adverse impact on the doing of the act by the personthat is the subject of the
regulation canno longer be credibly demonstrated, and

(c)  theadequacy of the protection and the effectiveness of the remedies provided by Subdivision A
of Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act would be impaired if
the regulation were not varied orrevoked.

As part of its TPM Review, the Department sought submissions on existing ornew TPM prescribed acts
(referred tothroughoutthe reviewas ‘exceptions’ ratherthan ‘prescribed acts’). There weretwo
rounds of submissions.

First round of submissions

The Departmentreceived 16firstround submissions. The following broad categories of new exceptions
were proposed inthe context of the Actas it stoodin 2012, prior to the recentamendments arising out
of the DAOM Act:

An exception forthe circumvention of TPMs that corresponds with the fair dealing provisions in the Act
(Australian Libraries Copyright Committee, Copyright Advisory Group, Copyrightin Cultural Institutions,
Universities Australia, Pirate Party Australia)

An exception forthe circumvention of TPMs that allows libraries, archives, cultural institutions and
people with adisability to circumventa TPM for the purpose of undertaking an activity underthe
flexible dealing provision in section 200AB of the Act (Australian Libraries Copyright Committee,
Universities Australia, Copyright Advisory Group, Copyrightin Cultural Institutions)

1 Most legislativeinstruments are automatically repealed (or “sunsetted”) a fixed period of time after being

registered. The sunsetting process is intended to ensure that legislativeinstruments arekept up to date and only
remainin force for as longas they are needed (Legislation Act 2003 (Cth) sections 48F and 49).

Remaking of the Copyright Regulations Www.communications.gov.au
1969 and the Copyright Tribunal (Procedure) www.arts.gov.au Page 16 of 47

Regulations 1969—consultation paper www.classification.gov.au



http://www.communications.gov.au/
http://www.arts.gov.au/
http://www.classification.gov.au/

Department of Communications and the Arts September2017

An exception forthe circumvention of TPMs that allows activities under Part VA of the Act (Copyright
Advisory Group and Universities Australia)

An exception forthe circumvention of TPMs that allows the additional preservation copying activities
permitted by sections 51B, 110BA and 112AA of the Act (Copyrightin Cultural Institutions)

An exception forthe circumvention of TPMs that allows the use of the statutory licence in Part VII
Division 2 statutory licence of the Act, in particularsection 183 (Copyrightin Cultural Institutions)
Exception thatallows activities under sections 48A and 104A

An exception forthe circumvention of TPMs that allows a parliamentary library to undertake activities
undersections 48A and 104A of the Act (Department of Parliamentary Services) Exception for persons
with, andinstitutions assisting persons with, anintellectual disability

An exception forthe circumvention of TPMs for those with an intellectual disability and forinstitutions
assistingthose with anintellectual disability (NSW Young Lawyers)

An exception forthe circumvention of TPMs to allow the making of backup copies of legitimate material
(Pirate Party Australia)

An exception forthe circumvention of TPMs to allow unrestricted format shifting (Pirate Party Australia)

An exception forthe circumvention of TPMs to allow the use of a computerprogram where a TPM s
used to enforce an unfairterm of a contract underthe Australian Consumer Law (Robert X)

An exception forthe circumvention of TPMs with regards to cinematograph films and computer
programs that have TPMs forthe purpose of geographic market segmentation (Robert X)

Varying existing exception 3.1relating to assistance to persons with a print disability (NSW Young
Lawyers)

Second round of submissions

The Departmentreceived eight second round submissions, providing comments on first round
submissions.

Scope of the review

The TPM Review was solelyfocused on amendments to the Copyright Regulations. Proposals to amend
the Act were outside the scope of the review.

The Departmenthas considered the existing TPM exceptionsinthe Copyright Regulations that are
affected by changes made to the Act by the DAOM Act. In the Department’sview, varyingthe existing
TPM exceptions torefertonew corresponding provisions does not substantially affect the scope of
existing TPMexceptions and the varied exceptions continueto meetthe criteriain s249(4)(b) to (e).

The exceptionsin Schedule 10A of the Copyright Regulations will be revoked on 1 April 2018 as part of
the sunsetting of the Copyright Regulations. The Department recommended that the exceptionsin
Schedule 10A (so far as they remainrelevant) be located in a new item 20Z of the updated Copyright
Regulations, alongside other provisions relating to TPMs.
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Summary of proposed new exceptions

The Department concluded its review of submissions to the TPM Review in 2015. The proposed new
exceptions are based onthese recommendations with minor modifications to ensure that the proposed
changesalign withrecentamendments to the Act arising out of the DAOM Act.

It was recommended that the following activities be prescribed activities unders 116AN and 132APC (9)
(c) allowing forthe circumvention of an access control measure without infringing copyright:

° for use of copyright material by a studentenrolled inacourse of studyinan educational
institution solely forthe purpose of andin circumstances set outin sections 40, 41, 41A, 103A,
103AA or 103C of the Act provided thatthe use was solely forthe purposes of a student
complying with the requirements of the course of instruction

° for use of copyright material by a person who carries out research foran educational institution
solely forthe purpose of and in circumstances setout in sections 40, 41, 41A, 103A, 103AA or
103C of the Act provided thatthe use was solely forthe purposes of aperson carrying out hisor
herresearch duties foran educational institution

° for use of copyright material foreducational purposes by oron behalf of a body administeringan
educational institution, acting under section 200AB of the Act

° use of copyright material by oron behalf of a person with a disability under Division 2, Part IVA of
the Act

° use by libraries, archives and Key Cultural Institutions (as prescribed in the Copyright
Regulations), under Division 3 of Part IVA of the Act,

° useinrelationtoaccess by or forpersons with a disability (under Division 2 of Part IVA of the Act)

° for use of copyright material for educational purposes undertaken under the statutory licence

under Division 4 of Part IVA of the Act

Who made submissions?
The Departmentreceived submissions from:

° Advanced Access Content System Licensing Administrator (AACS)
° Australian Broadcasting Corporation (ABC)
° Australian Copyright Council (ACC)

° Australian Federation Against Copyright Theft (AFACT) and Australian Home Entertainment
Distributors Association (AHEDA)

° Australian Libraries Copyright Committee (ALCC)

° Australian Publishers Association (APA)
° Business Software Alliance (BSA)
° Choice

° Copyright Advisory Group (CAG)
° Copyrightin Cultural Institutions (CICI)

° Department of Parliamentary Services
° DVD Copy Control Association (CCA)
° Ericsson
° Free TV Australia
° Interactive Games and Entertainment Association (IGEA)
° New South Wales Young Lawyers
° Pirate Party Australia
° RobertX
Special Broadcasting Service (SBS)
° Universities Australia (UA), and
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° VicCamilleri.

Analysis of new exceptions sought

The following analysisis of the submissions made to the TPM Review in 2012. These submissions were
made in the contextof the Act as it stood in 2012, priorto the recentamendments arising out of the
DAOM Act. As such, some of the provisions referred toin this analysis willbe repealed orupdated when
the DAOM Act commencesin December2017. Herein, each exceptionissetoutand analysed
separately.
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Exception corresponding with fair dealing provisions
An exception forthe circumvention of TPMs that corresponds with the fair dealing provisionsin the Act

Summary of first round submissions

CAG and UA submitted thatalmost all commercial films released on DVD and Blu-ray discare protected
by a TPM called Content Scrambling System (CSS), which is designed to protect the copyrightin films by
ensuringthatonly players equipped with the requisite digital keys can unlock the content on the DVD.
Stakeholders also submitted that audio-visual material producedin the last five yearsis generally
unavailable on VHS and as a resultthere is an arbitrary discrepancy in activities permitted by the fair
dealingexception due to the presence of aTPM on the updated mediaforviewing filmandtelevision.

ALCC submitted that the use of CSS on DVDs, adversely impact users preventing them from undertaking
a fair dealingundersections 103A, 103B and 103C of the Act.

CAG and UA submitted thatthe use of TPMs prevent students from undertaking a fairdealingunder
sections 40, 41, 41A, 103A, 103AA or 103C of the Act.

CICl submitted that the use of TPMs prevent cultural institutions from undertaking afair dealingunder
sections 40, 41, 41A, 42, 103A, 103AA, 103B, 103C of the Act. UA submitted thatthe use of TPMs
preventacademics and research staff from undertaking afairdealingundersections 40, 41, 41A, 103A,
103AA or 103C of the Act.

CAG and UA also submitted that similar problems arose in relation to encrypted streams and ebooks.

Summary of second round submissions

AACSLA submitted that nofurther exceptions should be granted with respect to circumvention of
technology protecting audio-visual works on optical media and that authorising circumvention of
encryption-based technologies like CCS risks having authorised circumvention becoming a pathway to
broad-based circumvention foruses farbeyond those that have been authorised.

The Australian Copyright Council submitted that if an exception to the prohibition on circumvention of
access control TPMs were to apply to the fair dealing, the circumvention exception would be subject to
interpretation and would require arisk managementapproach.

AFACT and AHEDA submitted that the limitations proposed are not sufficient and do not outweigh the
serious riskin circumstances where digital copies of films without TPMs exposes the content toviral
reproduction and distribution. AFACT and AHEDA also submitted that such an exceptionis unnecessary
because alternative means (other than circumventing the TPM) are already availableto permitthe
intended use.

AFACT and AHEDA also submitted that afair dealing exception would provide adisincentive for further
response and development of technological solutions to address reasonable consumer needs, such as
accessing legitimately acquired copies on multiple devices.

Analysis
Will the doing of the act infringe the copyright in a work or other subject-ma tter?

The proposed uses would be the fair dealing exceptions: sections 40, 41, 41A, 42, 103A, 103AA, 103B,
and 103C of the Act.

Remaking of the Copyright Regulations Www.communications.gov.au
1969 and the Copyright Tribunal (Procedure) www.arts.gov.au Page 20 0f 47

Regulations 1969—consultation paper www.classification.gov.au



http://www.communications.gov.au/
http://www.arts.gov.au/
http://www.classification.gov.au/

Department of Communications and the Arts September2017

Is the proposed act in relation to a particular class of works or other subject-matter?

The proposed uses apply to all works and subject matter other than works. Howeverthe use is limited
by the class of usersto whomthe exception applies.

Has an actual or likely adverse impact on the doing of the act been credibly demonstrated?

CAG and UA provided examples whereby student coursework and assessmentinvolves anincreasing
requirementto compile and present audio-visual material in addition to traditional written based work.
CAG cited the Melbourne Declaration on Educational Goals for Young Australians and UA cited the
National Digital Economy Strategy to demonstrate thatthe role of educationinstitutionsis to employ
technologyinlearningandto ensure that students are able to experience intensiveand immersive
online interactions, including development of skills in the use of digital media and that TPMs prevent
educational institutions from performing thatrole.

CAG provided practical examples of how students are prevented from copying DVD material. CAGalso
submitted that similar problems arise in relation to Blu-ray discs, encrypted streams and ebooks.

AFACTand AHEDA submitted thatan exceptionis unnecessary because alternative means (otherthan
circumventingthe TPM) are already available to permit the intended use, without providing detail on
these alternative means.

The Departmentassessed that mostaudio and audio-visual contentis now delivered either by
broadcast, DVD/Blu-ray, digital download or encrypted stream. The majority of this contentis protected
by an access control TPM in some form. The Departmentalso assessed that most ebooks are also
protected by an access control TPMin some form.

The Department was not able toidentify other realisticmeans of students gaining access to audio-visual
or ebook content. An option would be fora student to copy broadcast contentfor use inassessment.
This would depend on astudent havinga recording device that does not of itself place limitations on
what the student can do with the recorded material. However, this option would limitastudent to
incorporating material thatis broadcast within the project’s timeframe. The Department was notaware
of otherservicesthat provide TPM-free access to audio or audio-visual clips for students to incorporate
into their projects orassignments. Thisisin contrastto some services which are availableto educators.
The Department did not considerthat restricting students to only utilise broadcast audio oraudio-visual
material was a realisticalternative.

The Department was provided with evidence about how TPMs prevent a student from extracting
material from ebooks. The Department considered that where an ebookis the only legitimate source of
information forastudent, thenthere may be restriction on the ability of astudent to extracta diagram
orillustration.

The ALCC/ADA submitted that TPMs on commercially available DVDs curtail the ability of anon-student
film-makerto create new work through commentary, parody or reporting. The Department noted that
audio-visual materialisincorporatedregularly in news reporting and questions the extent to which
TPMs preventcommentary, parody and satire. Inthe absence of evidence of alack of alternatives to
reproducing contentfrom DVDs the Department assessed that TPMs are unlikely to have an adverse
impact on the non-infringing use of DVDs by film makersin the circumstances raised by the ALCCand
ADA.

In summary, the Department considered that sufficient evidence was provided for the following uses:

° for use of copyright material by a studentenrolledin acourse of studyinan educational
institution solely forthe purpose of and in circumstances setoutin sections 40, 41, 41A, 103A,
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103AA or 103C of the Act provided thatthe use was solely forthe purposes of a student
complying with the requirements of the course of instruction

° for use of copyright material by a person who carries out research foran educational institution
solely forthe purpose of and in circumstances setout in sections 40, 41, 41A, 103A, 103AA or
103C of the Act provided thatthe use was solely forthe purposes of aperson carrying out hisor
herresearch duties foran educational institution.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V/ and Subdlivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

AFACT and AHEDA submitted that a fair dealing exception would provide adisincentive for further
response and development of technological solutions to address reasonable consumer needs, such as
accessing legitimately acquired copies on multipledevices. Inthe Department’s view, the ability of a
studentto access contenton multiple devices did notrelate to and was separate from the use of a clip
of afilmina school project. The Department also considered that allowing a student to extract parts of
afilmto incorporate intoaprojectis unlikely to provide an incentive for further copyrightinfringement,
because the exception would encourage the use of legitimate, paid content. The Department was not
aware of legitimatealternatives to infringing content offered by content owners for use by students.
Ratherthan increasing use of infringing content, providing an exception may reduce student exposure
to infringing content. Finally, the Department considered thatan exception limited to the education
based activities of students enrolled in a course of studyinan educational institution orto academics
and research staff employed by an educational institution would reduce any potentialimpairment of
the adequacy and effectiveness of legal protections and remedies.

Conclusion
New paragraphs should be added to section 40 of the proposed Copyright Regulations 2017:

° for use of copyright material by a studentenrolled in a course of studyinan educational
institution solely forthe purpose of and in circumstances setoutin sections 40, 41, 41A, 103A,
103AA or 103C of the Act provided that the use was solely forthe purposes of a student
complying with the requirements of the course of instruction

° for use of copyright material by a person who carries out research foran educational institution
solelyforthe purpose of and in circumstances set out in sections 40, 41, 41A, 103A, 103AA or
103C of the Act provided that the use was solely forthe purposes of a person carrying out his or
herresearch dutiesforan educational institution.
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Exception corresponding with section 200AB

An exceptionforthe circumvention of TPMs that allows libraries, archives, cultural institutions and
people with a disability to circumventa TPM for the purpose of undertaking an activity underthe
flexible dealing provisionin section 200AB of the Act (dealt with separately as paragraphs a) to c)
below).

a) Use by body administering library or archives
Summary of first round submissions

ALCC/ADA submitted thatthe use of TPMs on legacy digital material, eBooks, music CDs, DVDs and
physical and electronictextbooks accompanied by online supplements prevent libraries and archives
fromundertaking uses made forthe purposes of maintaining or operating the library orarchives under
section 200AB of the Act.

The ALCC/ADA submitted that they currently use section 200AB of the Act to undertake format shifting
activitiesthat may notfall into the specificexceptions for preservation activities. An example provided
was the creation of back-up copies of works containedina computer program. ALCC/ADA also
submitted that the broaderscope of section 200AB of the Act provides greater capacity to make uses of
worksin pace with technological developments as opposed to the existing specificexceptions for
preservation and administrative purposes foundin the Copyright Regulations.

Summary of second round submissions

AACSLA submitted that no furtherexceptions should be granted for circumvention of TPMs protecting
audio-visual works on optical media. AACSLA submitted that authorising circumvention of TPMs may
impairthe adequacy of legal protection orthe effectiveness of legalremedies and provide scope for
circumvention of TPMs for uses beyond those authorised.

The ACC submitted thatif an exception to the prohibition on circumvention of access control TPMs
were to apply to section 200AB of the Act, the exception would be subjecttointerpretationand would
require arisk managementapproach.

AFACTand AHEDA submitted that the proposed exceptions are not sufficiently defined and do not
mitigate the serious risk of widespread infringement for digital copies of films wherethe TPMhas been
circumvented. AFACT and AHEDA also submitted that such an exceptionis unnecessary because
alternative means (otherthan circumventing the TPM) are already available to permitthe intended use.

The APA submitted that insufficient evidence of an adverse impact has been provided and thatin
relation tothe access to textbook supplements, the problem may be caused by a lack of resources for
libraries and archives. The APA further submitted thatthe submissions do not discuss the licensing
practices of publishers that routinely license multiple access to online material.

Analysis
Will the doing of the act infringe the copyright in a work or other subject-matter?
Section 200AB of the Act allows uses where the:

° circumstances of the use amountto a special case

° use does not conflict with anormal exploitation of the work or othersubject-matter

° use does not unreasonably prejudice the legitimate interests of the owner of the copyright
° use isdone by or on behalf of the body administeringalibrary orarchives

° useisdone for the purpose of maintaining oroperatingthe library orarchives (including

operatingthe library orarchivesto provide services of akind usually provided by alibrary or
archives), and
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° use is not made partly for the purpose of the body obtaininga commercial advantage or profit.

Is the proposed act in relation to a particular class of works or other subject-matter

The proposed uses apply to all works and subject matter otherthan works. Howeverthe useis limited
by both the class of users (a body administeringalibrary or archives) and the purpose of the use (a
special case done forthe purpose of maintaining or operating the library orarchives).

Has an actual or likely adverseimpact on the doing of the act been credibly demonstrated?

The ALCC and ADA provided limited examples of the kinds of activities which they would seek to
undertake undersection 200AB of the Act which are prevented by access control TPMs.

In relation to the submissionthat TPMs prevent cultural institutions and libraries from being able to
reproduce, reverse engineer and format shift material to ensure interoperability, to perform security
testingand error correction, the ALCC/ADA submission did not provide sufficientinformation to indicate
how the current TPM exceptionsin subsections 116AN (4)—(6) of the Act do not provide scope to
undertake these activities.

The Department noted furtherthatin relation to these perceived adverseimpacts, existing TPM
exceptionsinthe Act may apply:

° subsection 116AN (2) Permission

° subsection 116AN(3) Interoperability

° subsection 116AN(4) Encryption research

° subsection 116AN(5) Computersecurity testing

° subsection 116AN(7)(c) Performance of astatutory function, power or duty by or on behalf of the
Commonwealth, a State or a Territory, or an authority of one of those bodies.

Moreover, subsection 116AN (7) (c) of the Act is likely to apply to many cultural institutions with a
statutory function.

For example, section 6of the NationalLibrary Act 1960 requiresthe Library:

(a) tomaintainanddevelop anational collection of library material, includinga comprehensive
collection of library material relating to Australiaand the Australian people;

(b) to makelibrary material in the national collection available to such persons and institutions, and
insuch mannerand subjectto such conditions, as the Council determines with aview tothe most
advantageous use of that collection in the national interest.

The Department noted that the exceptionin subsection 116AN (7) (c) does notapply to all cultural
institutions and libraries as many cultural institutions and libraries do not have a statutory function (for
example institutions within the jurisdiction of local councils).

While libraries and archives can use these existing exceptions to address many of the issues raisedin
the ALCC/ADA submission, in relation to audio-visual collection management, the Department accepted
that TPMs may prevent some legacy CDs and DVDs from being consolidated into digital repositories.
Section 200AB of the Act would allow such format shifting, where the:

a) circumstances of the format shiftingamountto a special case
b) format shifting does not conflict with anormal exploitation of the work or other subject-matter
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c) format shiftingdoes notunreasonably prejudice the legitimateinterests of the ownerof the
copyright

d) formatshiftingis done by or on behalf of the body administeringalibrary or archives

e) formatshiftingis done forthe purpose of maintaining or operatingthe library orarchives
(including operating the library orarchivesto provide services of akind usually provided by a
library or archives), and

f) format shiftingis not made partly for the purpose of the body obtainingacommercial advantage
or profit.

Accordingly, the Department believed confining the proposed exception to audio and audio-visual
material would be appropriate.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V and Subdlivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

The Department considered that an exception to undertake format shifting of audio-visual material for
preservation purposes under section 200AB of the Act would notimpairthe adequacy of legal
protections and the effectiveness of legal remedies. The Department made this consideration
particularly because a use undersection 200AB of the Act can only be done ina special case,ina
situation where it does not conflict with anormal exploitation of the work or other subject-matter, and
doesnotunreasonably prejudice the legitimate interests of the owner of the copyright.

Conclusion

The Departmentinitially recommended that a new paragraph should be added to Schedule 10A of the
Copyright Regulations for format shifting of audio-visual material for preservation purposes by alibrary
or archive actingundersection 200AB of the Act.

In light of amendments to section 200ABrelatingto libraries, archives and key cultural institutions, the
Departmentrecommended instead that anew exception be created for:

use by libraries, archives and Key Cultural Institutions (as prescribed in the Copyright Regulations),
under Division 3 of Part IVA of the Act.

b) Use by body administering educational institution
Summary of first round submissions

CAG and UA submitted that TPMs prevent educational institutions from undertaking uses of literary,
dramaticand artisticworks, sound recordings and films made forthe purposes of giving educational
instruction.

CAG furthersubmitted that TPMs prevent access to DVDs and Blu-ray discs, ebooks, websites and
encrypted digital streams.

CAG provided specificexamples of adverse impacts that had been experienced by schools and TAFEs.
These examples relate to:

a) creatingcompilations of excerpts from films

b) playing DVDs or excerpts of DVDs using modern devices

c) including excerpts of filmsin content accessed online by distance learning students, and
d) making translations of protected ebooks.
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Summary of second round submissions

AACSLA submitted that no furtherexceptions should be granted for circumvention of TPMs protecting
audio-visual works on optical media. AACSLA submitted that authorising circumvention of TPMs may
impairthe adequacy of legal protection orthe effectiveness of legalremedies and provide scope for
circumvention of TPMs for uses beyond those authorised.

The ACC submitted thatif an exception to the prohibition on circumvention of access control TPMs
were to apply to section 200AB of the Act, the exception would be subjectto interpretationand would
require arisk managementapproach.

AFACTand AHEDA submitted that the proposed exceptions are not sufficiently defined and do not
mitigate the serious risk of widespread infringement for digital copies of films wherethe TPMhas been
circumvented. AFACT and AHEDA also submitted that such an exceptionis unnecessary because
alternative means (otherthan circumventing the TPM) are already available to permitthe intended use.

Analysis
Will the doing of the act infringe the copyright in a work or other subject-maftter?
Section 200AB of the Act allows for uses where:

a) thecircumstances of the use amountsto a special case
b) the use does not conflict with anormal exploitation of the work or other subject-matter
c) the use does not unreasonably prejudice the legitimate interests of the owner of the copyright

d) ismade by or on behalf of a body administering an educational institution

e) ismade forthe purpose of giving educational instruction, and

f) the use is not made partly forthe purpose of the body obtainingacommercial advantage or
profit.

/s the proposed act in relation to a particular class of works or other subject-matter?

The proposed uses apply to all works and subject matter otherthan works. Howeverthe use is limited
by both the class of users (a body administeringan educational institution) and the purpose of the use
(a special case done forthe purpose of giving educational instruction).

Has an actual or likely adverse impact on the doing of the act been credibly demonstrated?

The Department considered thataccess control TPMs are routinely applied to audio-visual material,

including digitaldownloads and encrypted streaming of material, as well as ebooks. The Department
noted that audio and audio-visual contentis now delivered either by broadcast, DVD/Blu-ray, digital
download orencrypted stream. The majority of this contentis protected by an access control TPM in
some form.

The Department noted that the Part VA statutory licence provides educationalinstitutions with means
to access broadcast material. Section 200AB of the Act does not apply if another part of the Act would
make a particular use non-infringing. Outside section 200AB of the Act, the Department was unaware of
otheroptions underthe Actfor educational institutions seeking to undertake acts underan exceptionin
relation to audio and audio-visual content (otherthan broadcast contentunderPartVA).

The Department was provided with some evidence about how TPMs prevent a teacherfrom extracting
material from ebooks. The Department considered that where an ebookis the only legitimate source of
information forastudent, thenthere isa restriction on the ability of astudentto extractan illustration
or artisticwork. However, in the absence of evidence of alack of alternatives to reproducing content
froman ebook the Department assessed that TPMs are unlikely to have an adverse impact on the non-
infringing use of ebooks.
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Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

The Department considered thatan exception to undertake uses of audio-visual material by oron
behalf of a body administering an educational institution made for the purpose of giving educational
instruction undersection 200AB of the Act would notimpairthe adequacy and effectiveness of legal
protections and remedies. The Department made this consideration particularly because a use under
section 200AB can only be done ina special case, in a situation where itdoes not conflict with anormal
exploitation of the work or other subject-matter, and does not unreasonably prejudice the legitimate
interests of the owner of the copyright.

Conclusion

A new paragraph should be added to section 40 of the proposed Copyright Regulations 2017 for use of
audio-visual materialfor educational purposes by or on behalf of a body administering an educational
institution, acting undersection 200AB of the Act.

¢) Use by or for person with a disability
Summary of first round submissions

CAG and UA submitted that the use of TPMs prevent educational institutions from obtaining accessible
format copies of subject matterfor a person with a disability.

CAG submitted that schools and TAFEs want to use section 200AB of the Act to produce captioned or
subtitled versions of films for hearingimpaired students. CAG submitted that the inability to circumvent
TPMs on audio-visual content has prevented schools from providing accessible audio-visual material to
hearingimpaired students. Instead, students are provided with written transcripts or separate subtitles
which are to be read simultaneously with watching the visual aspects of the film. CAGalso noted the
statutory obligations on schools and TAFEs to provide accessible formats to students with adisability.

UA submitted that universities want to use section 200AB of the Act to enable text-to-speech
functionalityon ebooks for students with a print disability in circumstances where no audio-book
version of the workis commerecially available.

Summary of second round submissions

AACSLA submitted that nofurther exceptions should be granted for circumvention of TPMs protecting
audio-visual works on optical media. AACSLA submitted that authorising circumvention of TPMs may
impairthe adequacy of legal protection orthe effectiveness of legal remedies and provide scope for
circumvention of TPMs for uses beyond those authorised.

The ACC submitted thatif an exceptiontothe prohibition on circumvention of access control TPMs
were toapply to section 200AB of the Act, the exception would be subjecttointerpretationand would
require arisk managementapproach.

AFACTand AHEDA submitted that the proposed exceptions are not sufficiently defined and do not
mitigate the serious risk of widespread infringement for digital copies of films wherethe TPMhas been
circumvented. AFACT and AHEDA also submitted that such an exceptionis unnecessary because
alternative means (otherthan circumventing the TPM) are already available to permitthe intended use.

The APA submitted that publishers have taken significant steps to ensure that persons with a print
disability have betteraccess to copyright material and thata TPM exception to allow use undersection
200AB of the Act would negatively impact emerging digital markets.
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Analysis
Will the doing of the act infringe the copyrightinawork or othersubject-matter?

Section 200AB of the Act allows foruses where:

a) the circumstances of the use amount to a special case
b) the use does not conflict with anormal exploitation of the work or other subject-matter
c) the use does not unreasonably prejudice the legitimate interests of the owner of the copyright

d) ismade by a personwith adisability that causes difficulty in reading, viewing or hearing the work
or othersubject-matterinaparticularform, or someone else
e) ismade forthe purpose of the person obtainingareproduction or copy of the work or other

subject-matterin anotherform, or with a feature, that reduces that difficulty, and
f) the useis not made partly forthe purpose of the body obtainingacommercial advantage or
profit.

Is the proposed act in relation to a particular class of works or other subject-maftter?

The proposed uses apply to all works and subject matter otherthan works. Howeverthe useis limited
by the purpose of the use (a special case done forthe purpose of making accessible copies by orfor a
personwith a print disability).

Has an actual or likely adverse impact on the doing of the act been credibly demonstrated?

The Departmentaccepted evidence from UA and CAG that TPMs on audio-visual material prevents the
creation of accessible formats. Likewise the Department accepted thatin relation to electronicbooks
and otherelectronicdocuments, TPMs often prevent the making of accessible formats.

The Department considered that where an accessibleformat of awork or other subject matteris not
commercially available, then a person with adisability oranotherperson should be able to create an
accessible work, even where itis protected by an access control TPM. Although submissions mainly
focussed on the ability of educational institutions to circumvent TPMs, the Department understood that
technological changes have meantthatincreasingly, people with a disability can make accessible format
copiesthemselves. The Department considered that the use of such technology has the capacity to
increase access to contentforpeople with disabilities, and deemed itinappropriate that this accessis
limited by TPMs.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

The Department considered thatan exception to undertake uses of copyright material by oron behalf
of a person with a disability would notimpairthe adequacy and effectiveness of legal protections and
remedies. The Departmentreached this consideration particularly because the exception can only be
doneina special case where it does not conflict with anormal exploitation of the work or other
subject-matterand does not unreasonably prejudice the legitimate interests of the owner of the
copyright.

Conclusion

A new paragraph should be added to Schedule 10A of the Copyright Regulations for use of copyright
material by or on behalf of a person with a disability under section 200AB of the Act. In light of
amendments to section 200AB relating to access by or for a person with a disability, the Department
recommendedinstead thatanew exception be createdfor:

° useinrelationto access by or for persons with a disability (under Division 2 of Part IVA of the Act)
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Exception allowing activities under Part VA
An exception forthe circumvention of TPMs that allows activities under Part VA of the Act.

Summary of first round submissions

CAG submitted thatan exception to circumvent TPMs should correspond with the Part VA statutory
licence, which allows schools and TAFEs to copy the content of free-to-air broadcasts fromonline
sources. CAG noted that schools and TAFEs pay for copying broadcasts under the Part VA statutory
licence, butare prevented from copying broadcast contentfrom online sources protected by aTPM.

CAG further submitted that where underlying broadcast content (i.e. acinematographicfilm)is made
available onlineitis subjectto encryption, restricting access to the website and preventing the content
from being downloaded. CAGargued that dependingon the technology used, this encryption operates
as a TPM, preventing educational institutions from copying the broadcast content from the website and
usingitin ways permitted underPart VA.

CAG submitted that off-air ‘online’ copyingis aconcern forregional educational institutions because
theyface greaterrisk of technical disruptionsin receiving broadcasts, interfering with their ability to
reliably schedule off-air recordings. As an alternative, these institutions rely on copying broadcasts
contentfromonline sources.

UA noted that when exceptions were last considered by the Governmentin 2006, the Part VA statutory
licence did notexpressly permit educational institutions to copy and communicate the contentof a
broadcast that has been made available online by the broadcasterat or afterthe time of the broadcast.
UA noted this activity now comes within the scope of the Part VA licence.

Summary of second round submissions
No specificcomments were made on this proposal inthe second round of submissions.

Analysis
Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?

Part VA of the Act provides astatutory licence for copyingand communication of broadcasts and
broadcast content by educational and otherinstitutions.

Is the proposed act in relation to a particular class of works or other subject-matter?
The proposed uses apply to free to air broadcast contentfrom online sources.

Has an actual or likely adverse impact on the doing of the act by the person been credibly demonstrated?

CAG and UA submitted that the use of TPMs on catch-up television websites prevents copying of
broadcast contentunderthe Part VA statutory licence. CAG noted thisis a particularconcern for
regional educationalinstitutions.

The extension of the Part VA statutory licence to ‘broadcast content’ was a response to the emerging
practice of broadcasters makingthe content of their broadcast material available online, either
simultaneously orat a latertime. The extension of Part VA facilitated the use by educationaland other
institutions of free-to-air broadcast material from online sources made available by broadcastersin the
same way that Part VA previously permitted copying and communication of free-to-air broadcasts while
ensuring that copyright owners are appropriately compensated for the use of their material.

The Departmentaccepted the evidence of CAGand UA, that TPMs impact the ability of institutions to
copy and communicate broadcast content underthe Part VA statutory licence. The Departmentalso
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acceptedthat forregional institutions, online broadcast content may be the only feasible method of
obtainingcontentunderthe PartVAlicence.

The Department considered that an actual or likely adverse impact has been credibly demonstrated in
relationto Part VA.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A
of Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act be impaired if the doing of the
act by the person were prescribed?

Copyingand communication underthe Part VA statutory licence can only be undertaken by educational
institutions orinstitutions assisting aperson with anintellectual disability. The Department considered
that the limited class of users who can take advantage of the statutory licence and the remunerated
nature of the statutory licence would militate against any reduction in the legal protection or
effectiveness of legal remedies against the circumvention of the TPM.

Conclusion

It was recommended thata new paragraph should be added to Schedule 10A of the Copyright
Regulations for use of broadcast contentunderthe Part VA statutory licence.

In light of amendmentsto Parts VA relating to the educational statutory licences, the Department
recommends instead thatanew exception be created in section 40 of the proposed Copyright
Regulations 2017 for:

° use of copyright material for educational purposes undertaken under the statutory licence under
Division 4 of Part IVA of the Act.
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Exception allowing certain additional preservation copying activities

An exception forthe circumvention of TPMs that allows the additional preservation copying activities
permitted by sections 51B, 110BA and 112AA of the Act.

Summary of first round submissions

CICl submitted that TPMs adversely impact Key Cultural Institutions by preventingthem from
undertaking preservation copying activities that they are permitted to undertake under sections 51B,
110BA and 112AA of the Act. A Key Cultural Institutionis abody administeringalibrary orarchivesthat:

(i) has, underthe law of the Commonwealth or a State or Territory, the function of developing and
maintainingthe collection (sections 51B(1)(a)(i); 110BA(1)(a)(i)and 112AA(1)(a)(i)); or
(i) isprescribedbythe regulationsundersections 51B(1)(a)(ii); 110BA(1)(a)(ii) and 112AA(1)(a)(ii).

Three bodies have been prescribed forthe purposes of sections 51B(1)(a)(ii); 110BA(1)(a)(ii) and
112AA(1)(a)(ii): the Australian Broadcasting Corporation, the Australian National University Archives
Program and the Special Broadcasting Service Corporation.

CICl submitted that cultural institutions encounter works protected by TPMs including password
protection, time access controls and encryption measures allowing access only by authorised persons,
DVDs and CDs protected by CSS and Digital Cinema Packages encryptedin digital files.

CICI submitted that TPMs may interfere with software emulation which is required to make digital
media (including games, ebooks and convergent media) accessible for preservation purposes. CICI
advised thatsome cultural institutions are restricting their collections to material not protected by
TPMs which impacts on theirfunctions as Key Cultural Institutions to maintain a collection of culturally
significant material. Thisincludes preserving the materialin the collection.

Sections 51B, 110BA and 112AA of the Act provide exceptions to allow Key Cultural Institutions to
undertake preservation copying of material of historical or cultural significance in their collections. CICI
asserted thatif TPMs interfere with the ability of Key Cultural Institutions to preserve the material in
theircollection, then TPMs have an adverse impact on Key Cultural Institutions.

Summary of second round submissions
No specificcomments on this exception.

Analysis
Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?

Sections 51B, 110BA and 112AA of the Act provide exceptions to allow Key Cultural Institutions to
undertake preservation copying of material of historical or cultural significance works, films and sound
recordings, and published editions in their collections.

/s the proposed act in relation to a particular class of works or other subject-matter?

The proposed uses apply toworks, published editions, films and sound recordings. Howeverthe use is
limited by the user (key cultural institutions) and the purpose of the use (preservation copying).

Has an actual or likely adverse impact on the doing of the act by the person been credibly demonstrated?

As noted above, undersections 51B, 110BA and 112AA of the Act a Key Cultural Institutionis a body
administeringalibrary orarchive that:

° has, undera law of the Commonwealth or a State or Territory, the function of developing and
maintain the collection; or
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° is prescribed by the regulations forthe purposes of this subparagraph.

A keyfeature of the TPM scheme as outlinedin Division 2A of Part V of the Act, is the series of statutory
exceptions foundin subsections 116AN (2)—(8) of the Act. The relevantexceptioninthisinstance is
subsection 116AN (7)(c), which provides an exception from liability to anything lawfully done for the
purpose of ‘performingastatutory function, powerorduty’.

Each of the bodies sponsoring the submission has a statutory function, powerand/or duty that would
come withinsection 116AN (7) of the Act for the maintenance and preservation of their respective
collections:

° Subsection 6(1)(a) of the National Film and Sound Archive Act 2008 confers functions on the
NFSA, to ‘develop, preserve, maintain, promote and provide access to a national collection of
programs and related material’.

° Section 23 of the Film Act 2001 (Vic) sets outthe functions of the Australian Centreforthe
Moving Image ‘to establish, maintain, conserve, develop, promote and exhibit, whetherin
Victoriaor elsewhere, the collection of movingimages’.

° Section 7 of the National Gallery Act 1975 sets outthe functions of the NGA ‘to develop and
maintain a national collection’.

A function of a Key Cultural Institution is to maintain a collection of material of cultural or historic
significance. Thisincludes preserving the material in the collection. Sections 51B, 110BA and 112AA of
the Act provide exceptionsto allow Key Cultural Institutions to undertake preservation copying. While
the evidence provided inthe CICl submissionisinsufficient against this criterion, the Department
assumed thatif TPMs interfere with the ability of Key Cultural Institutions to preservethe material in
theircollectionthe TPMs clearly have an adverse impact on those institutions.

Key Cultural Institutions that come within the definition of the Actin subsections 51B(1)(a)(i),
110BA(1)(a)(i) and 112AA(1)(a)(i) (‘paragraph (i) institutions’) already have an exception in subsection
116AN(7) of the Act which allowsthem to perform their preservation activities in furtherance of their
functions. However, bodies prescribed undersections 51B(1)(a)(ii), 110BA(1)(a)(ii), and 112AA(1)(a)(ii)
are notable to avail themselves of the exceptionin section 116AN(7).

For thisreason, the Department concluded thatan exception should be made for Key Cultural
Institutions that have been prescribed in the regulations as Key Cultural Institutions under subsections
51B(1)(a)(ii), 110BA(1)(a)(ii), and 112AA(1)(a)(ii) (‘paragraph (ii)institutions’) of the Act.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part / and Subdlivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

The proposed exception only appliesto alimited and easily defined class of institutions, paragraph (ii)
institutions—those having been prescribed as Key Cultural Institutions in the Copyright Regulations
1969. A furtherlimitingfactoronthe scope of an exceptionisthe nature of the works and other
subject-matter, i.e.—they must be of ‘historical or cultural significance to Australia’. This would reduce
the scope of an exceptiontoafewsignificantitemsin aKey Cultural Institutions’ collection. Where
material is copied for preservation purposes, there is potential forthe Key Cultural Institution to
implement measures to reduce the risk of widerdistribution or digital leakage.
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Conclusion

The Department considered that the limited number of institutions affected by sections 51B, 110BA and
112AA of the Act, together with the requirement that the reproduction and copying be for (a)
preservation purposes and (b) of historically or culturally significant items, significantly narrows the
scope of an exception tothe prohibition against circumvention of a TPM.

It was recommended that a new exception should be added to Schedule 10A of the Copyright
Regulations forKey Cultural Institutions.

In light of amendmentsto sections 51B, 110BA and 112AA relatingto key cultural institutions, the
Departmentrecommendsinstead thatanew exception be createdin section 40 of the proposed
Copyright Regulations 2017 for:

° use by libraries and archives under Division 3 of Part IVA of the Act.1?

12 This proposed new exception extends to Key Cultural Institutions by virtue of them being defined as anarchive
under sections 10(1) and (4) of the CopyrightAct.

Remaking of the Copyright Regulations Www.communications.gov.au
1969 and the Copyright Tribunal (Procedure) www.arts.gov.au Page 33 of 47

Regulations 1969—consultation paper www.classification.gov.au



http://www.communications.gov.au/
http://www.arts.gov.au/
http://www.classification.gov.au/

Department of Communications and the Arts September2017

Exception that allows use of Part VII Division 2 statutory licence

An exception forthe circumvention of TPMs that allows the use of the statutory licence in Part VIl
Division 2 of the Act, and in particular section 183.

Summary of first round submissions
CIClrepresents ACMI, NFSA and the NGA.

CIClsought TPM exceptionsinrelation to awide range of activities permitted by statutory licences,
exceptionsand fairdealing provisionsin the Act.

CICl proposed that cultural institutions which are the Crown or are authorised by the Crown to use
copyright material ‘forthe services of the Crown’ should have accessto a corresponding TPM
circumvention exception. CICl stated thatanew TPM exception ‘would provide clarity for the relevant
culturalinstitutions to lawfully circumvent TPMs to facilitate the use of the statutorylicence in Part VII
Division 2 of the Act, and in particularsection 183’.

ClIClasserted thatin the absence of such an exception, cultural institutions are adversely impacted by
not being able torely on the statutory licences.

Summary of second round submissions

The ACC noted that while the section 183 statutory licence is limited to use for ‘the services of the
Crown’itis a very broad licence and may be difficult to construe as applyingto a particular class of
work. The ACCnoted that a numberof government activities are already specifically permitted under
subsection 116AN (7) of the Act.

AFACT and AHEDA noted that CICl failed to limit theirrequest to particular classes of works and
provided no evidence onthe impact TPMs have on the ability to carry out the acts in question.

Analysis
Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?

Section 183 providesabroad statutory licence for the use of copyright material by the Commonwealth
or a State. A condition of the Government use statutory licenceis that necessary steps are takenin
relation to determining equitable remuneration foracts done underthe licence. Equitable
remuneration must be paid eitherthrough participationinanagreement with adeclared collecting
society ordirectly through notification to the copyright owner.

CIClsoughtan exception forcircumstances where cultural institutions that are part of the Crown or
authorised by the Crown are doingacts comprised in copyright forthe services of the Crown. This
limitation ontheir proposed exception brings it wholly within the provisions of section 183.

Is the proposed act in relation to a particular class of works or other subject-matter?

The proposed uses apply to works and subject matter otherthan works. Howeverthe use is limited by
the user (the Commonwealth oraState) and the purpose of the use (forthe services of the
Commonwealth oraState).

Has the use of the TPM had an adverse impact on the non-infringing use by the person or body seeking the
exception, or is it likely that it will have such animpact?

ClIClasserted that cultural institutions are adversely impacted by not being able to rely on the existing
statutory licence. CICl asserted that the problems posed by some TPMs are so severe that some cultural
institutions are following policies which restrict the development of collections based on whetherornot
TPMs apply to items.
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ClICl anticipatesthatthe impact of TPMs on cultural institutions’ collections will increase overtime, as
will the need for cultural institutions to circumvent TPMs to maintain ongoing access to items originally
collectedinlegacy formats.

CIClI maintained that without corresponding TPM exceptions, the copyright exceptions and licencesin
the Act do not offerthe intended public benefits.

However, subsection 116AN (7) (c) of the Act provides an exception that permits circumvention forthe
purposes of performingastatutory function, power orduty. Forthe reasons outlined above in
considering the other CICl proposal (Key Cultural Institutions), each of the agencies sponsoring the
submission has astatutory function, powerand/orduty that may come within subsection 116AN(7)(c)
of the Act. Through reluctance orlack of awareness, the CICl organisations may not have been making
use of the existing exception and therefore have perceived an adverse impact. If the CICl members had
made use of the existing exceptions available to them, no adverse impact may be demonstrated. The
Department considered that an actual or likely adverseimpact has not been credibly demonstrated
undersubsection 249(4) (d) of the Act.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A
of Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act be impaired if the doing of the
act by the person were prescribed?

The Departmentdid notaddress this criterion, giventhat no adverse impact was demonstrated.

Conclusion
That no exception be made.
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Exception that allows activities under sections 48A and 104A

An exception forthe circumvention of TPMs that allows a parliamentarylibrary to undertake
activities undersections48A and 104A of the Act.

Summary of first round submissions

Department of Parliamentary Services (DPS) proposed a new TPM exception that corresponds to the
exceptions foundin sections 48A (works) and 104A (subject-matter otherthan works) of the Act.

The Parliamentary Library’s collection available in digital form has increased from 15% to 33% from
July 2006 to July 2012 and the demand by parliamentarians foraccess to digital information has grown,
thereby increasing the potentialimpact of TPMs.

DPS submitted that TPMs prevented it from archiving certain PDF documentsinto Parlinfo Search.

Summary of second round submissions
No specificcomments were made on this proposal inthe second round of submissions.

Analysis
Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?

Sections 48A (works) and 104A (subject-matter otherthan works) of the Act provide broad exceptions
for use of copyright material for the purpose of assistinga Member of Parliament.

/s the proposed act in relation to a particular class of works or other subject-matter?

The proposed uses apply to works and subject matter otherthan works. Howeverthe use islimited by
the user (the Commonwealth oraState) and the purpose of the use (forthe services of the
Commonwealth oraState).

Has an actual or likely adverse impact on the doing of the act by the person been credibly demonstrated?

The DPS submission noted that the Parliamentary Library has encountered TPMs that have prevented
the Library from archiving PDF documents into the Parlinfo Search service. DPS submitted that providing
access to information resources through the selection and archiving of material for the library and
mediadatabasesin Parlinfo Searchis one of its key services.

The DPS submission soughta TPM exceptionthat would apply to:

‘any circumvention of an access control TPM that is undertaken forthe sole purpose of assisting a
person who is a member of a Parliament in the performance of the person’s duties as such a
member, by an authorised officer of alibrary, being a library the principal purpose of which is to
provide library services for members of that Parliament.’
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Subsection 116AN (7) of the Act provides an exception that permits circumvention of TPMs for the
purposes of performinga statutory function, power or duty. Division 3 of Part 4 of the Parliamentary
Service Act 1999, specifically section 38B, sets out the statutory functions of the Parliamentary Librarian:

(1)  The functions of the Parliamentary Librarian are:

(a) to provide high quality information, analysis and advice to Senators and Members of
the House of Representatives in support of their parliamentary and representational
roles, and

(b) to undertake such otherresponsibilities within the joint Department, consistent with
the function setoutin paragraph (a), as are conferred in writing on the Parliamentary
Librarian by the Secretary of the joint Department with the approval of the Presiding
Officers.

(2)  The Parliamentary Librarian must perform the function mentioned in paragraph (1)(a):
(a) inatimely, impartial and confidential manner, and
(b) maintaining the highest standards of scholarship and integrity, and

(c) onthe basis of equality of access forall Senators, Members of the House of
Representatives, parliamentary committees and staff acting on behalf of Senators,
Members or parliamentary committees, and

(d)  having regard to the independence of Parliament from the Executive Government of
the Commonwealth.

The purpose for which copies can be made undersections 44A and 104A of the Actis relevantto section
38B of the Parliamentary Services Act 1999. The copy must be made ‘forthe sole purpose of assistinga
personwhoisa memberofa Parliamentinthe performance of the person’s duties as sucha member’.
The Department concluded that the Parliamentary Librarian has a statutory function to provide
information, or copies of copyright material, in the Parliamentary Library’s collection, to members of
parliament. Thiswould be a statutory function for the purposes of subsection 116AN (7) of the Act.

Would the exception impair the adequacy of legal protection or the effectiveness of legal remedies against
the circumvention of the TPM?

The Departmentdid notaddress this criterion, given that the Department’s view was that the proposed
exceptionisalready provided forin subsection 116AN (7) of the Act.

Conclusion

The Department considered that the DPS submission has credibly demonstrated an actual or likely
adverse impact undersubsection 249(4)(d) of the Act. However, having regard to the statutory
functions of the Parliamentary Library under section 38B of the Parliamentary Services Act, the
Department was of the view thatthe exception soughtin the DPS submission was already provided for
insubsection 116AN(7) of the Act.

The Department recommended that no exception be made.
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Exception for persons with, and institutions assisting persons with, an intellectual disability

An exception forthe circumvention of TPMs for those with an intellectual disability and for
institutions assisting those with an intellectual disability.

Summary of first round submissions

NSW Young Lawyers proposed a new exception to allow institutions assisting persons with an
intellectual disability to circumvent TPMs for the purpose of making copies underthe statutory licence
inPart VB of the Act.

The proposal for an exceptionto circumvent TPMs fora person with a disability has been considered
above. Inthat consideration, the Department recommended thatanew paragraph should be added to
Schedule 10A of the Copyright Regulations for use of audio-visual material and ebooks by oron behalf
of a person with a disability acting under section 200AB of the Act.

Summary of second round submissions
No specificcomments were made on this proposal inthe second round of submissions.

Analysis
Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?

Part VB, Division 4 of the Act provides astatutory licence forinstitutions assisting persons with an
intellectual disability. Section 135ZR of the Act providesthat copyingof a published editionis notan
infringement of copyright. Section 135ZS of the Act provides that copying and communication of eligible
itemsisnotan infringement of copyright.

No specificexception applies to allow copying and communication forinstitutions assisting persons with
an intellectual disability. However, section 200AB of the Act allows for copying by and on behalf of
persons with a disability more generally.

Is the proposed act in relation to a particular class of works or other subject-matter?

Part VB, Division 4 of the Act relates to published works and subject matter otherthan works. However
the useis limited by the user (institutions assisting people with an intellectual disability) and the
purpose of the use (forthe assistance of people with anintellectual disability).

Section 200AB (4) of the Act appliesto all works and subject matter otherthan works. Howeverthe use
islimited by the purpose of the use (aspecial case done forthe purpose of making accessible copies by
or for a person with a printdisability).

Has an actual or likely adverse impact on the doing of the act by the person been credibly demonstrated?

The submission asserted thatthere isa likely adverse impact oninstitutions assisting persons with an
intellectual disability because there are corresponding exceptions for the statutory licences for
institutions assisting persons with a print disability (Item 3) and educational institutions (Item 2). The
submission drew much of its reasoning from a 2006 review by the House Standing Committee on Legal
and Constitutional Affairs titled Review of Technological Protection Measures Exceptions. The
Departmentaccepted thatsimilaradverse impacts would apply in relation to exceptions to allow use by
a personwith an intellectual disability.

The Department noted an asymmetry between the three Part VB statutory licenses contained in the Act
(foreducational institutions, forinstitutions assisting persons with a print disability and for institutions
assisting persons with anintellectual disability) and Schedule 10A of the Copyright Regulations. The
statutory licences foreducational institutions and institutions assisting persons with a print disability
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already have corresponding exceptions in Schedule 10A of the Copyright Regulations 1969 to allow for
circumvention of TPMs:

Item 2 foreducational institutions under Division 2A of Part VB of the Act, and
Item 3 forassistance to persons with a print disability under Division 3 of Part VB of the Act.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

Copyingand communication underthe statutory licencein Division 4 of Part VB of the Act can only be
undertaken by institutions assisting a person with anintellectual disability. While the definition of
‘institutions assisting persons with an intellectual disability includes educational institutions, aterm
defined broadlyin section 10 of the Act, the statutory licence is not available generally to all copyright
users.

The Department considered that the limited class of users who can take advantage of the statutory
licence would mitigate any reductioninthe legal protection or effectiveness of legalremedies against
the circumvention of the TPM. Further, the Department noted similar exceptions already exist for
educational institutions and for assistance to persons with a print disability.

Conclusion

The Department noted that this exception has notbeen sought by a relevant user. However, the
Department considered that the failure to extend the original Part VB TPM exception to Division 4 of
Part VB of the Act was an oversight, and thatit would be appropriate to provide an exception.

It was recommended that a new exception should be added to Schedule 10A of the Copyright
Regulations forinstitutions assisting persons with anintellectual disability. This new exception would
complement existing exceptions in Schedule 10A of the Regulations, forthe otherstatutorylicencesin
Part VB of the Act:

° The reproduction orcommunication by, or on the premises of, an educational institution of
copyright material of a kind, and in the circumstances, mentioned in Division 2A of Part VB of the
Act (Item 2)

° The reproduction orcommunication by an institution assisting persons with a print disability for

provision of assistance to those persons of copyright material of akind, and in the circumstances,
mentioned in Division 3 of Part VB of the Act (Item 3).

In light of amendments to Part VB relating to organisations that assist people with a disability, the
Departmentrecommendsinstead thatanew exception be created for:

° useinrelationto access by or for persons with a disability (under Division 2 of Part IVA of the
Act).
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Exception to allowthe making of backup copies of legitimate material

An exception forthe circumvention of TPMs to allow the making of backup copies of legitimate
material.

Summary of first round submissions

The Pirate Party Australiasoughtan exception to permitthe circumvention of TPMs to allow the making
of back-up copies of legitimate copyright material (such as CDs or DVDs) ina form chosen by the owner
of the material. The Pirate Party Australia submission noted that the extent to which TPMs restrict
access and copying of data does not adequately balance the rights of the consumerwith the rights of
copyright holders. The Pirate Party stated inits submissionthatthereis no evidence toindicate an
additional exception to TPM measures would have an adverse effect on the rights holder, as copyright
infringementis rampant.

The Pirate Party was also concerned that consumers are unsure of the legality of making backup copies
of material which they have legitimately acquired.

Summary of second round submissions

The Australian Federation Against Copyright Theft (AFACT) stronglyopposed the submission by the
Pirate Party on the grounds that the Pirate Party’s reasoning behind the creation of such an exceptionis
based on copyrightinfringementalready being ‘rampant’ and willnot, therefore, have an adverse effect
on the rights holder. AFACT contested this claim citing academic works which argue that sales of film
and television content have been harmed due toillegal file sharing.

AFACT submitted that, in the alternative, digital markets are addressing concerns about the ability of
consumersto have access to a new copy if a copy of a workis destroyed orunusable, arguing that, for
example, afile thatis downloaded through iTunes can be downloaded again. If a copy for backups was
introduceditwould defeat the licensing conditions applied by legitimate providers of content.

The Business Software Alliance (BSA) submitted that an exception would facilitate TPM circumvention
for purposes of software copyrightinfringement disguised as an act done for the purpose of makinga
backup copy. The BSA argued that this would undermine the incentives of content creators. BSA noted
that a TPM exceptionis not necessary and that computer software developers and distributors regularly
provide forand facilitate theirlicenced users making backup copies of theirlicensed software programs.

BSA submitted that such an exception would be contrary to section 47C (“Back-up copy of computer
programs”) of the Act and that the proposed exception ‘fails’ the requirements of subsection 249(4) of
the Act (under “Regulations”).

The Interactive Games and Entertainment Association Ltd (IGEA) recommended the Department reject
the proposed exception for making backup copies. IGEA argued the exception does not relate toan act
that isnot infringing, the exception refers to copyright material generally and not a particular class of
works, the exceptionis notbacked by credible demonstrations of any likely adverseimpacts relating to
the inability to make backup copies and that the exception would impair the adequacy of the protection
of access control TPMs and the effectiveness of the remedies fortheircircumvention.

Analysis

Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?

Section 101 of the Act deemsan act done by a personthat is not the owner of copyright and without
the licence of the copyright owner, in Australia orauthorises the doingin Australia of any act comprised
inthe copyrightto be an infringing act. Copyinga CD or DVDwould be an infringing activity inthe
absence of an exception orstatutory licence.
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Section 47C of the Act permits the making of a backup copy of a computer program. However, that
exception does notapply (subsection 47C(4)) if:

‘the owner of the copyrightin the computer program has so designed the program that copies of
it cannot be made without modifying the program’.

This exception may rule out TPM protected computer programs. In any case, the proposal did not
identify how the proposed activity would be a non-infringing activity.

Is the proposed act in relation to a particular class of works or other subject-maftter?

The proposed use would apply to all works and subject matter other than works, by any user but where
the use if for the purposes of backing up legitimate material.

Has an actual or likely adverse impact on the doing of the act by the person been credibly demonstrated?
The submission did not provide any evidence of adverseimpact.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V and Subdlivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

The submission did not provide any evidence that the exception would notimpairthe adequacy of legal
protection orthe effectiveness of legal remedies against the circumvention of TPMs.

Conclusion

The proposal, as presented in the submission, may permit uncontrolled circumvention of TPMs and
subsequentreproduction of works, performances and phonograms that could not be monitoredinany
meaningful way by the copyright ownerand may reduce the adequacy of protection and the
effectiveness of remedies. If aproposed useisaninfringementunderthe Act, for which no exception or
statutory licence applies to make the use non-infringing, then an exception to the TPMs regime could
not be granted through the review. The Department recommended that no exception be made.
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An exceptionfor the circumvention of TPMs to allow unrestricted format shifting
Summary of first round submission

Pirate Party Australiarequested an exception be made to allow consumers to circumvent TPMs where it
would otherwise prevent them from using copyrighted content on any device of their choosing.

Summary of second round submissions

AFACT opposesthe proposed exception. AFACT submitted thatintroducing aformat-shifting exception
would encourage the circumvention of TPMs and allow copiesto be reproduced or made available
online thereby undermining the opportunity of ownersto receivefinancial returns. AFACT suggested
the introduction of such an exception could be contrary to obligations underthe AUSFTA. BSA objected
to the exception onthe grounds that, if made, it would remove the protections relied upon by copyright
ownersto help protecttheirsoftware applications from copyrightinfringement.

Analysis
Will the doing of the act by the person infringe the copyrightin a work or other subject-matter?
The Act allows format shiftinginthe following cases:

° section 43C—Reproducing works in books, newspapers and periodical publications in different
form for private use

° section 47)—Reproduction of photograph in different format for private use

° section 109A—Copying sound recordings for private and domesticuse

° section 110AA—Copying cinematograph filmin different format for private use

Currently, the Act does not allow unrestricted format shifting.

Is the proposed act in relation to a particular class of works or other subject-matter?

The proposed use would apply to all works and subject matter otherthan works, by any user but where
the useis forthe purposes of format shifting.

Has an actual or likely adverse impact on the doing of the act by the person been credibly demonstrated?
The submission presented no evidence to address this criterion.

While the proposal asserted:

‘therigid legal protection for TPMs means that while consumers have the right to duplicate or
transcode the material and the technological means to do so, there is no legal protection for their
right to circumvent TPMs for this purpose’.

The format shifting exceptions listed above do not allow unfettered duplication or transcoding of
copyright material. Furthermore, the proposal did not set out specificnon-infringing uses to which the
TPM exception would apply.

Would the adequacy of the protection and the effectiveness of the remedies provided by Subdivision A of
Division 2A of Part V and Subdivision E of Division 5 of Part V of the Act be impaired if the doing of the act by
the person were prescribed?

The scope of the proposed exception is uncertain as the proposal did not limit sufficiently the exception
to a class of users, a class of copyright material or a class of rights. Such a broad exception applying
across the four ‘format shifting’ exceptions may significantly reduce and impaira copyright owner’s
capacity to control access to theirworks or othersubject matterthrough TPMs.
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Conclusion

The proposal, as presented in the submission may permit uncontrolled circumvention of TPMs and
subsequent reproduction of works, performances and phonograms that could not be monitoredinany
meaningful way by the copyright ownerand may reduce the adequacy of protection and the
effectiveness of remedies. The submission provided insufficient evidence upon which to make a
decisiontograntan exception.

The Departmentrecommended that no exception be made.
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An exceptionfor the circumvention of TPMs to allow the use of a computer program
wherea TPMis used to enforce an unfair term of a contract under the Australian
Consumer Law

Summary of the submission

Robert X submitted thatan Australian who purchases software from an overseas online supplieris
unlikely to have effective recourse against the supplier fora breach of Australian law, such as the
Australian Consumer Law (ACL) underthe Competition and Consumer Act 2010.

Mr X asserted that software suppliers apply TPMs on software, which allows the suppliers to control
consumers’ use of the software, including requiringaninternet connection, oragreementto be bound
by licence agreements. Mr X cites Valve, which runs the Steam software service, asan example of this.

Summary of submissions

The BSA submitted that the range of remedies provided underthe ACLis sufficient to adequately and
fairly remedy abreach of the ACL. The ACL and its interpretation are not sufficiently certain upon which
to base an exception tothe prohibition against circumvention of TPMs.

Analysis
Will the doing of the act by the personinfringe the copyrightinawork or othersubject-matter?

Section 36 of the Act deems anact done by a personthatis notthe ownerof copyrightand without the
licence of the copyright owner, doesin Australiaorauthorises the doingin Australia of any act
comprisedinthe copyright, tobe an infringing act.

Section 31 of the Act outlines the exclusive rightsin literary works. These rights are to:

° reproduce the workina material form

° publishthe work

° performthe workin public

° communicate the work to the public, and
° make an adaptation of the work.

The submission noted that ordinarily, usinga computer programforthe purposes forwhich it was made
isnot an exercise of these rights. The Departmentagreed with Mr X that usinga computer program
should not of itself infringe copyright asitis not an act comprisedin copyrightina literary work.

The submission refers tothe exceptioninsection 47B of the Act that allows forreproduction for normal
use or study of computer programs.

Subsection 47B (1) of the Act applies forthe purpose of normal use and if the reproductionis
‘incidentally and automatically’ made. This exception provides that there will be no infringementin the
copyright of a computer program where areproductionis made inthe course of runninga copy of the
program forthe purposes forwhich the programis designed, and the copyis done by, or on behalf of,
the owneror licensee of the copy. The term ‘incidentally and automatically’ implies that the
reproduction occurs without human volition otherthan through the ordinary use of the computer
program.

Similarly, subsection 47B (3) of the Act appliesforthe purpose of ‘studyingthe ideas behind the
program and the wayin whichitfunctions’andif the reproductionis ‘incidentally and automatically’
made and the copy is done by, or on behalf of, the ownerorlicensee of the copy.
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The Departmentassessed thata TPM that enforces unfair contract termsis unlikely to be an access
control TPM forthe purposesofthe Actas it is not usedin connection with the exercise of the
copyright.

The Department did not considerthe remainingcriteria.

Conclusion

The submission noted that ordinarily, usinga computer program forthe purposes forwhich it was made
isnot an exercise of the copyright owner’srights. That this act is not within the copyright owner’s rights
inliterary works as definedin section 31 of the Act, and that consequentially aspecificexceptionis
unavailable underthe Act, lead the Departmentto conclude that an exception to the prohibition against
circumvention of TPMs for this purpose should not be granted.

The Departmentrecommended that no exception be made.
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Exception relating to certain geographic market segmentation TPMs

An exceptionforthe circumvention of TPMs regards to cinematograph films and computer programs
that have TPMs for the purposes of geographic market segmentation.

Summary of the submission

Choice submitted that measures are used by business to limit Australians’access to websites to buy or
access genuine and legitimate products and services online. Choice proposed an exception from the
prohibition against circumventing TPMs for the purpose of workingaround IP address lockouts.

Similarly, Robert X proposed an exception tothe prohibition against circumvention of TPMs for
watchinga cinematograph film, oralternatively, circumventing the region locking system on films.

Summary of submissions

AFACT and AHEDA submitted that this proposal should be rejected. They submitted that the TPM
scheme already addresses the matter of geographic market segmentation by virtue of its definitionin
section 10 of the Act.

BSA similarly submitted that the proposed exceptionis already adequately provided forinthe Actinthe
definition of aTPM. They claimed that there was no evidence provided that the existing statutory
definition of aTPM is inadequate to permit circumvention of aTPM for the reasons stated by Robert X.

Analysis

Geographicmarket segmentation in the form of technology that prevent playback in Australia, is
excluded from the definition of an access control TPM, and an exceptionis unnecessary.

Paragraph (c) excludes fromthe definition of access control TPMa ‘device, product, technologyor
component’ thatis usedin connection with the film or computer programto the extentthatit controls
‘geographicmarket segmentation by preventing the playback in Australia of a non-infringing copy of the
work or other subject-matteracquired outside Australia’.

Geoblocking spans awide variety of technologies, some of which may and some of which may not, be
captured by the TPM regime in the Copyright Act. With regard to the submission from Choice, the
proposal to provide an exception to the prohibition against circumventing TPMs forthe purpose of
gainingaccess to products and services made available to foreign jurisdictions at local prices was
outside the ambit of the review. The submission from Choice did not outlinethe nature of the copyright
material thatis protected by a TPM. The Department was not convinced an ‘IP address lockout’ isa
computer program protected as a literary work forthe purposes of the Act. Further, offeringgoodsor
servicesforsale orlicence is not necessarily an exercise of copyright.

However, consistent with the Government’s responseto recommendation 5.2 (geoblocking) of the
Productivity Commission’s Intellectual Property Arrangements report, the Government will consider
whethernew TPMexceptions should be created to prescribe particular uses of copyright material
prevented by geoblockingif there are future submissions onthe issue.

Conclusion
The Department recommended that no exception be made.
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Analysis of requests to vary current exceptions
Varying existing exception 3.1 relating to assistance to persons with a print disability
Summary of the submission

The New South Wales Young Lawyers submission soughtto vary Item 3 by replacing the word
‘institution’ with ‘authorised entity’. The intention of this submission was unclear but appearedto be
seekingtoamendthe Actto allow additional classes of peopleto assist people with a print disability
under Part VB of the Act.

The Department considered that subsection 200AB (4) of the Act already provides forassistance by
organisations andindividuals other than institutions. Exceptions to allow TPMcircumvention under
subsection 200AB (4) of the Act were already addressed inthe paper.

Conclusion
The Departmentrecommended thatltem 3 not be varied as proposed by this submission.
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