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Committee functions

The Accountability and Oversight Committee is constituted under Section 6A of the 
Parliamentary Committees Act 2003. The Committee is also granted powers and 
responsibilities under the Ombudsman Act 1973.

Parliamentary Committees Act 2003, Section 6A 
Accountability and Oversight Committee

1. The functions of the Accountability and Oversight Committee are—

a. to monitor and review the performance of the functions and exercise of the 
powers of the Information Commissioner; and

b. to consider and investigate complaints concerning the Information Commissioner 
and the operation of the Office of the Victorian Information Commissioner; and

c. to report to both Houses of Parliament on any matter relating to—

i. the performance of the functions and the exercise of the powers of the 
Information Commissioner; and

ii. any complaint concerning the Information Commissioner and the operation 
of the Office of the Victorian Information Commissioner—

 that requires the attention of Parliament; and

d. to examine the annual report of the Information Commissioner and any other 
reports by the Commissioner and report to Parliament on any matters it thinks  
fit concerning those reports; and

e. to inquire into matters concerning freedom of information referred to it by the 
Parliament and to report to Parliament on those matters;

f. to monitor and review the performance of the duties and functions of the 
Victorian Inspectorate in respect of Ombudsman officers or the Judicial 
Commission; and

g. to report to both Houses of the Parliament on any matter connected with the 
performance of the duties and functions of the Victorian Inspectorate in respect 
of Ombudsman officers or the Judicial Commission that require the attention of 
the Parliament; and

h. to examine any reports made by the Victorian Inspectorate in respect of 
Ombudsman officers or the Judicial Commission; and

i. the functions conferred on the Committee by the Ombudsman Act 1973; and

j. if so required or permitted under this Act, to inquire into, consider and report to 
Parliament on the operation of the Judicial Commission of Victoria Act 2016.

2. Despite anything to the contrary in subsection (1), the Accountability and Oversight 
Committee cannot—

a. reconsider a decision of the Information Commissioner or Public Access Deputy 
Commissioner in relation to a review of a particular matter; or

b. reconsider any recommendations or decisions of the Information Commissioner 
or Public Access Deputy Commissioner in relation to a complaint under the 
Freedom of Information Act 1982; or
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ba. reconsider any findings in relation to an investigation under the Freedom of 
Information Act 1982; or

bb. reconsider the making of a public interest determination under the Privacy and 
Data Protection Act 2014; or

bc. reconsider the approval of an information usage arrangement under the Privacy 
and Data Protection Act 2014; or

bd. reconsider a decision to serve a compliance notice under the Privacy and Data 
Protection Act 2014; or

c. investigate a matter relating to particular conduct the subject of any report made 
by the Victorian Inspectorate in respect of an Ombudsman officer; or

d. review any decision to investigate, not to investigate or to discontinue an 
investigation of, a particular complaint made to the Victorian Inspectorate in 
accordance with the Victorian Inspectorate Act 2011 in respect of an Ombudsman 
officer; or

e. review any findings, recommendations, determinations or other decisions of 
the Victorian Inspectorate in relation to a particular complaint made to, or 
investigation conducted by, the Victorian Inspectorate in accordance with the 
Victorian Inspectorate Act 2011 in respect of an Ombudsman officer; or

f. disclose any information relating to the performance of a duty or function or 
exercise of a power by the Victorian Inspectorate which may—

i. prejudice any criminal proceedings or criminal investigations; or

ii. prejudice an investigation being conducted by the Ombudsman, the IBAC 
or the Victorian Inspectorate; or

iii. contravene any secrecy or confidentiality provision in any relevant Act; or

g. investigate the conduct or capacity of a judicial officer or a non‑judicial member 
of VCAT; or

h. examine the merits or basis of a complaint or referral which is being or has been 
considered under the Judicial Commission of Victoria Act 2016; or

i. reconsider the findings, recommendations, determinations or other decisions 
made or actions taken by the Judicial Commission or an investigating panel under 
the Judicial Commission of Victoria Act 2016 in relation to a complaint, referral or 
investigation under that Act.

Ombudsman Act 1973, Section 26H 
Oversight by Accountability and Oversight Committee

1. The functions of the Accountability and Oversight Committee under this Act are—

a. to monitor and review the performance of the duties and functions of the 
Ombudsman;

b. to report to both Houses of the Parliament on any matter connected with the 
performance of the duties and functions of the Ombudsman that requires the 
attention of the Parliament;

c. to examine any reports by the Ombudsman that are laid before a House of the 
Parliament.

2. Despite anything to the contrary in subsection (1), the Accountability and Oversight 
Committee cannot—
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a. investigate a matter relating to particular conduct the subject of any particular 
complaint, protected disclosure complaint, referred complaint or referred matter;

b. review any decision to investigate, not to investigate or to discontinue an 
investigation of, a particular complaint, protected disclosure complaint, referred 
complaint or referred matter;

c. review any findings, recommendations, determinations or other decisions of the 
Ombudsman in relation to a particular complaint, protected disclosure complaint, 
referred complaint or referred matter or an investigation conducted by the 
Ombudsman;

d. disclose any information relating to the performance of a function or duty or the 
exercise of a power by the Ombudsman which may—

i. prejudice any criminal proceedings or criminal investigations, or 
investigations by the Ombudsman, the IBAC or the Victorian Inspectorate; or

ii. contravene any secrecy or confidentiality provision in any relevant Act.

Ombudsman Act 1973, Section 26I 
Powers and procedures of Accountability and Oversight Committee

The powers and procedures of a Joint Investigatory Committee under the Parliamentary 
Committees Act 2003 apply to the Accountability and Oversight Committee in the 
performance of its functions under this Act.
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Chair’s foreword

I am pleased to present the report of the Victorian Parliament’s Accountability 
and Oversight Committee on Victorian oversight agencies.

This report examines the 2016–17 annual reports of the Freedom of Information 
(FOI) Commissioner, the Victorian Ombudsman and the Victorian Inspectorate.

The year in review was a busy one for the Committee, with the Committee tabling 
its report on its Inquiry into education, training and communications initiatives of 
Victorian Oversight Agencies (November 2017) while concurrently working on this 
inquiry.

As in previous years, Victoria’s integrity system continued to evolve and even 
as late as 7 February 2018, the Government unexpectedly introduced legislation 
into the Parliament to merge, at a later date, the Independent broad‑Based 
Anti‑corruption Commission Committee and this Committee into a newly 
expanded Integrity and Oversight Committee. 

Significant changes to the FOI framework also came into effect in September 2017, 
with the functions of the FOI Commissioner and the Commissioner for Privacy 
and Data Protection merging to form the Office of the Victorian Information 
Commissioner (OVIC). Mr Sven Bluemmel was appointed the inaugural 
Information Commissioner. In addition, Mr Eamonn Moran PSM QC was 
appointed to the role of Victorian Inspector from January 2018, replacing the 
inaugural Inspector Mr Robin Brett QC at the end of his five‑year term. 

I would like to take this opportunity to welcome Messrs Bluemmel and Moran and 
to thank Mr Brett for his work as the Victorian Inspector and the assistance he has 
provided the Committee.

In terms of performance during 2016‑17, the FOI Commissioner reported that the 
Office:

• finalised the highest number of review decisions (456) and resolved the 
highest number of complaints (529) to date

• responded to 8090 enquiries by phone and email 

• processed 90 per cent of FOI applications within the statutory timeframe of 
45 days

• received notification from agencies that full access was granted to applicants 
in 65.6 per cent of cases 

• noted FOI appeals to VCAT increased from 72 in 2015–16 to 91 in 2016–17 

• increased education and training activities to 42 in 2016–17, up from 27 in 
2015‑16. 
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In 2016–17, the FOI Commissioner exceeded the quantity target of 550 completed 
reviews and complaints, with 985 reviews and complaints completed. However, 
as with previous years, there was an increase in the number of FOI review 
decisions carried over, with a total of 338 review decisions outstanding. Of the 
four key sectors in which FOI decisions are made, involving health, government, 
emergency and statutory authorities, the highest proportion of applications 
denied in full was in the government sector (13.69 per cent), with part access 
granted in 66.86 per cent of cases. 

Encouragingly, the health sector continues to have the highest proportion of 
applications granted in full (91.71 per cent). This reinforces the Committee’s 
recommendations from earlier reports that information that is frequently 
requested and routinely granted under the FOI Act should be released without 
the need for applicants to make a FOI request. 

The Ombudsman also completed a substantial amount of work in 2016‑17, with 
volumes slightly up on the previous year. Highlights included:

• receiving 40,642 contacts to the Ombudsman’s office, 18,149 of which were 
redirected through the website or phone service to a more appropriate 
authority

• completing 4614 formal enquiries, 25 of which were own motion

• completing 29 formal investigations, 2 of which were own motion

• delivering 39 presentations to students, community groups and state and 
local government organisations

• tabling 10 reports in Parliament and contributing to reviews and inquiries. 

With the assent of the Freedom of Information Amendment (Office of the 
Victorian Information Commissioner) Act 2017, the Victorian Inspectorate 
attained additional oversight functions in relation to the OVIC and the Judicial 
Commission of Victoria, which commenced operations on 1 July 2017. 

The Committee recognises the importance to the public of the role of the 
Victorian Inspectorate, especially its work determining whether a complainant 
was afforded due process and procedural fairness and that, following a decision of 
the Inspectorate, guidance is provided on all available options.

This report into the 2016–17 oversight agencies annual reports makes five 
recommendations to the Victorian Government, including:

• that the Information Commissioner provides data in its annual reports on 
the timeframes of complaint resolution

• amending the FOI Act to provide the Information Commissioner with the 
power to compel compliance by agencies in relation to review decisions

• reviewing the appropriateness of the Victorian Ombudsman’s target measure 
of 95 per cent of complaints being resolved within 30 days.
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Chair’s foreword

I would like to express my appreciation and thanks to all the people involved with 
the Committee and in the production of this report: my Committee colleagues 
Ms Jaclyn Symes MLC (Deputy Chair), Mr Luke O’Sullivan MLC, Mr Michael 
Gidley MP, Mr James Purcell MLC, Mr Nick Staikos MP and Hon Marsha 
Thomson MP. I also welcome Hon Wade Noonan MP to the Committee following 
the resignation on 6 February 2018 of Mr Staikos.

Finally, I wish to acknowledge the work of the Committee secretariat: Executive 
Officer Sean Coley, Research Officer Caitlin Grover, and Administrative Officer 
Sarah Catherall.

I commend this report to the Parliament.

Mr Neil Angus MP 
Chair
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11 Introduction

AT A GLANCE

Background

The Accountability and Oversight Committee oversees the Office of the Victorian 
Information Commissioner, the Victorian Ombudsman and the Victorian Inspectorate. 
It is empowered to monitor the performance of these bodies and to review any reports 
tabled by these bodies, including annual reports. 

This report examines the 2016–17 annual reports of these three agencies.

1.1 Background

This is the sixth report of the Victorian Parliament’s Accountability and Oversight 
Committee (the Committee). This report examines the 2016–17 annual reports 
of the three agencies the Committee oversees: the Office of the Victorian 
Information Commissioner (OVIC),1 the Victorian Ombudsman and the Victorian 
Inspectorate.

1.2 The Accountability and Oversight Committee

The Committee was first established in February 2013 under the Parliamentary 
Committees Act 2003 as part of a new integrity regime in Victoria.2 

The Accountability and Oversight Committee, along with the Independent 
Broad‑based Anti‑corruption Commission (IBAC) Committee, was re‑established 
in April 2015 in the 58th Parliament. 

Both the Parliamentary Committees Act and the Ombudsman Act 1973 provide the 
Committee with powers to oversee the three integrity agencies. 

Under both Acts, the Committee is empowered to analyse the outputs of the 
OVIC and the Victorian Ombudsman and monitor their overall operational 
performance. In the case of the Victorian Inspectorate, the Committee oversees 
only those aspects of the Victorian Inspectorate’s work dealing with conduct of 
Victorian Ombudsman officers.

1 In September 2017, the Office of the Freedom of Information Commissioner was reconstituted as the OVIC.

2 Parliamentary Committees Act 2003 (Vic), 110 of 2003.
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With the enactment of the Freedom of Information Amendment (Office of the 
Victorian Information Commissioner) Act 2017, the Committee’s role in relation to 
the Inspectorate was expanded to include the Inspectorate’s duties and functions 
in respect of the Judicial Commission.3 

In addition, the Committee can review any reports tabled by the OVIC and the 
Ombudsman in the Parliament and reports of the Victorian Inspectorate in 
respect of the Victorian Inspectorate’s oversight of the Ombudsman. 

1.3 The Victorian integrity framework

Victoria’s integrity system was inaugurated in July 2012 with the establishment 
of new integrity bodies: IBAC, the Public Interest Monitor, the Freedom of 
information (FOI) Commissioner and the Victorian Inspectorate. 

The functions of the former Office of Police Integrity and the Office of the Special 
Investigations Monitor were integrated into IBAC and the Victorian Inspectorate, 
respectively. There were also amendments to the powers of the Victorian 
Ombudsman and the Victorian Auditor‑General’s Office (VAGO) as part of the 
new system. 

In addition, the Victorian Parliament established the Accountability and 
Oversight Committee and the IBAC Committee to oversee the integrity 
framework. 

In 2016–17 the Victorian Government introduced a range of amendments to the 
Victorian integrity framework. These included:

• the Freedom of Information (Office of the Victorian Information 
Commissioner) Amendment Act 2017

• the Judicial Commission of Victoria Act 2017.

These amendments are discussed throughout the report.

1.4 The Committee’s roles and responsibilities

The Committee’s oversight role differs depending on which body it is overseeing. 
However, there are some similarities of the roles for each of the three agencies 
scrutinised by the Committee. These roles fall into the following categories:

• oversight of the performance, functions and duties of each agency (discussed 
below)

• scrutiny of each agency’s reports

• management of complaints.

3 Due to consequential amendments to the Parliamentary Committees Act 2003 section 6A(1)(f). 
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Chapter 1 Introduction

1
The Committee’s legislative functions include:

• monitoring and reviewing the performance — in respect of the functions and 
exercise of powers — of the Ombudsman and OVIC

• considering and investigating complaints concerning the OVIC and the 
operation of the OVIC

• examining the performance of the Victorian Inspectorate in relation to the 
Inspectorate’s duties and functions in respect of Ombudsman officers. 

1.4.1 Oversight of agency performance, functions and duties

The Committee scrutinises each agency’s annual reports to identify issues 
affecting their operational performance. 

The Committee is empowered by legislation to specifically examine:

• the OVIC’s annual report 

• any reports tabled by the Ombudsman and the OVIC

• any report made by the Victorian Inspectorate in respect of Ombudsman 
officers. 

Due to legislative requirements, the Committee cannot investigate decisions, 
findings and recommendations made by an agency in the course of its 
investigation of specific cases. The Committee can only review processes followed 
by agencies when making decisions rather than overturning a decision or 
recommending an agency reconsider its decision. 

1.5 Structure of the report

The report comprises four chapters. This chapter covers the role and 
responsibilities of the Committee and Victoria’s oversight system generally.

The following three chapters will examine in greater detail, each of the three 
annual reports for the 2016–17 financial year of the agencies the Committee 
oversees. 

Chapter 2 examines the performance of the OVIC.

Chapter 3 examines the performance of the Victorian Ombudsman. 

Chapter 4 examines the performance of the Victorian Inspectorate in respect of 
the Victorian Ombudsman.





Report into Victorian oversight agencies 2016‑17 5

2

2 The Victorian Freedom of 
Information Commissioner

AT A GLANCE

Background

The Freedom of Information (FOI) Commissioner is responsible for reviewing FOI 
requests and investigating the handling of requests and complaints relating to FOI. 

The FOI Commissioner is also responsible for promoting and educating agencies about 
the community’s right to access information held by government. 

The number of requests for reviews and complaints relating to FOI applications received 
by the FOI Commissioner continued to increase, as did the number of reviews and 
complaints finalised by the FOI Commissioner.

The Office increased the delivery of education and training activities to public service 
staff throughout Victoria by 55 per cent, with activities undertaken in Melbourne, 
Geelong and Benalla in 2016–17.

Acting FOI Commissioner Michael Ison resigned in June 2017 and was replaced by 
Acting Assistant FOI Commissioner Sally Winton. 

Sven Bluemmel became the inaugural Information Commissioner in September 2017.

The Office of the Victorian Information Commissioner (OVIC) was established on 1 
September 2017, merging the functions of the FOI Commissioner and the Commissioner 
for Privacy and Data Protection. 

The Annual Report of the Office of the FOI Commissioner was tabled in September 2017, 
shortly after the creation of the new OVIC.

The Freedom of Information Amendment (Office of the Victorian Information 
Commissioner) Act 2017 received Royal Assent on 16 May 2017. 

Key changes relating to the Freedom of Information Act 1982 are:

• increased powers for the Information Commissioner on FOI matters

• new complaint categories for FOI applications

• modified timeframes for agencies to respond to FOI requests.
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2

Recommendations

• That the Victorian Government amend the Freedom of Information Act 1982 to allow 
complaints to be submitted other than in writing. 

• That the Office of the Victorian Information Commissioner provides data in its 
annual reports on the timeframes of complaint resolution.

• That the Victorian Government amend the Freedom of Information Act 1982 to 
provide the Information Commissioner with the power to compel compliance by 
agencies in relation to review decisions. 

2.1 Introduction

The FOI Commissioner’s role is to ensure there is a fair and transparent release 
of information held by government agencies. This is achieved by reviewing FOI 
requests and investigating how government agencies handle FOI requests. 

The FOI Commissioner reports directly to the Victorian Parliament and the 
Special Minister of State. 

In June 2017, Acting FOI Commissioner Michael Ison resigned and was replaced 
by Sally Winton, who was previously Acting Assistant FOI Commissioner.4 

Significant changes to the FOI framework came into effect in September 2017, 
with the functions of the FOI Commissioner and the Commissioner for Privacy 
and Data Protection merged to form the Office of the Victorian Information 
Commissioner (OVIC). 

The Information Commissioner is supported by a Public Access Deputy 
Commissioner, who is responsible for freedom of information, and a Privacy and 
Data Protection Deputy Commissioner. 

Sven Bluemmel was appointed the inaugural Information Commissioner, 
with Acting FOI Commissioner Sally Winton appointed Public Access Deputy 
Commissioner and Rachel Dixon appointed Privacy and Data Protection Deputy 
Commissioner. 

FOI functions are performed by the Public Access Deputy Commissioner. 

As the Victorian Information Commissioner was established on 1 September 2017, 
this report will refer to the Office of the FOI Commissioner, as it was previously 
known. 

4 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 13.
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2

The Committee’s primary functions are to monitor and review the performance of 
the FOI Commissioner. The Committee is also required to investigate complaints 
made against the Commissioner and the office. 

During the 2016–17 year, the Committee received and responded to three formal 
complaints against the FOI Commissioner. 

Two complaints were in relation to the handling of an FOI matter by the FOI 
Commissioner’s office. The Committee reviewed these complaints and took 
no further action. Another complainant highlighted an ongoing issue of 
non‑compliance by certain agencies with the FOI Commissioner’s decisions.

One of the complainants raised systemic issues in relation to government 
agencies circumventing their obligations under the Act. This is discussed in 
section 2.6. 

2.2 The Freedom of Information Commissioner’s functions

The functions and powers of the Information Commissioner are detailed in the 
Freedom of Information Act 1982. These include:

• to promote understanding and acceptance by agencies of the Act and its 
objectives

• to conduct reviews of FOI decisions by agencies

• to receive and handle complaints about how agencies handled FOI requests

• to provide advice, education and guidance to agencies on compliance with 
any FOI professional standards issued by the relevant minister

• to monitor compliance by agencies with those professional standards

• to provide advice, education and guidance to agencies and the public about 
the FOI Commissioner’s functions

• to report on the operation of the Act

• on request, to provide advice to the relevant minister on the operation and 
administration of the Act.5

The Commissioner’s primary focus is conducting reviews of FOI decisions and 
handling FOI complaints. A person who is not satisfied with an FOI decision or 
how an FOI application was handled by a government agency can contact the 
Commissioner for a review of the decision or to make a complaint. 

The FOI Commissioner’s reviews of FOI decisions of agencies are discussed in 
section 2.4.1 and complaints are discussed in section 2.4.2. 

5 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 12.
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2

The Commissioner also provides training and communications materials to 
agencies, government departments and the public on the functions of the office 
and FOI matters more generally. 

The Committee examined these in detail as part of the Inquiry into Education, 
Training and Communication Initiatives of Victorian Oversight Agencies, with 
the report tabled in Parliament in November 2017. 

2.3 Amendments to the Victorian freedom of information 
framework

The Freedom of Information Amendment (Office of the Victorian Information 
Commissioner) Act 2017 introduced several changes to Victoria’s FOI framework, 
in addition to the establishment of the OVIC. 

It expanded the powers of the Information Commissioner to review the following:

• exemptions of Cabinet documents

• refusal of access to documents by Ministers

• decisions of principal officers6 of agencies.

Under changes introduced by the Freedom of Information Amendment (Office of 
the Victorian Information Commissioner) Act, the Information Commissioner can 
now also:

• receive complaints about how Ministers or principal officers of agencies 
handled an FOI request (complainants were previously required to apply to 
the Victorian Civil Administrative Tribunal [VCAT] for a review)

• conduct own‑motion investigations (similar to but not as far‑reaching as 
those conducted by the Ombudsman and the Independent Broad‑based 
Anti‑corruption Commission [IBAC])

• use coercive powers to send for documents or compel attendance at an 
examination

• require an agency/principal officer/Minister to conduct a further search for 
documents when an agency refuses a request without processing it.7

The Information Commissioner also has the power to issue FOI professional 
standards for agencies covered by the FOI Act,8 a power previously held by the 
Minister.

6 Such as a department head, chief administrative officer of a council or office holders. 

7 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 49KA.

8 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 6U.
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2

The Freedom of Information Amendment (Office of the Victorian Information 
Commissioner) Act also shortened the time for agencies to respond to access 
requests from 45 to 30 days9 and the period for agencies to apply for a review to 
VCAT from 60 days to 14 days.10

2.3.1 Amendments to Accountability and Oversight Committee’s 
functions

The Freedom of Information Amendment (Office of the Victorian Information 
Commissioner) Act made related amendments to the Parliamentary Committees 
Act 2003 to give the Committee oversight responsibility of the Information 
Commissioner.

The Committee’s functions in relation to the OVIC align with its previous 
functions in respect of the FOI Commissioner, with the addition of oversight of 
the privacy function of the OVIC. 

The Information Commissioner is required to report to the Accountability and 
Oversight Committee on the performance of functions and exercise of powers of 
the OVIC. 

The functions of the Victorian Inspectorate have been amended to include certain 
oversight responsibilities of the OVIC in relation to monitoring the use of coercive 
powers. This aligns with the Inspectorate’s functions for other oversight agencies, 
including the Victorian Ombudsman, the Auditor‑General, IBAC, and Chief 
Examiner and other Examiners appointed under the Major Crimes (Investigative 
Powers) Act 2004. 

The Inspectorate can also receive certain complaints about the conduct of the 
Information Commissioner and officers, including:

• compliance with procedural fairness11

• conduct that was

 – contrary to law

 – unreasonable, unjust, oppressive or improperly discriminatory

 – based on improper motives

 – an abuse of power

 – otherwise improper.12

9 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 21.

10 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 52(9).

11 Victorian Inspectorate Act 2011 (Vic) 70 of 2011 section 43(9).

12 Victorian Inspectorate Act 2011 (Vic), 70 of 2011, section 43(10).
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2

The Committee notes that it also has a function in relation to receiving 
complaints about the Information Commissioner. In addition, the Act does 
not distinguish between the types of complaints that should be directed to the 
Committee as opposed to the Victorian Inspectorate, which may cause confusion 
for complainants. 

The Committee recommends that the Victorian Government clarify the 
complaint process. 

2.4 Performance of FOI Commissioner

Some of the highlights reported in the FOI Commissioner’s annual report for the 
2016–17 year include:

• the highest number of review decisions finalised (456) and highest number 
of complaints resolved (529) to date

• responding to 8090 enquiries by phone and email

• agencies reported that 90 per cent of FOI applications were processed within 
the statutory timeframe of 45 days

• applicants received full access to their request in 65.6 per cent of cases

• increase in the number of FOI appeals to VCAT from 72 in 2015–16 to 91 in 
2016–17

• increase in education and training activities from 27 in 2014–15 to 42 in 
2016–17.13

In 2016–17, the FOI Commissioner exceeded the quantity target of 550 completed 
reviews and complaints, with 985 reviews and complaints completed.14 

As outlined in Table 2.1, the vast majority of applications for review of decisions 
and complaints were from individual members of the public, with the remainder 
submitted by the media, organisations and Members of Parliament.

13 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 8.

14 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 24.
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Table 2.1 Profile of applicants and complainants in the 2016–17 financial year

Reviews Complaints

Members of the public 478 452

Organisations 33 15

Members of Parliament 35 39

Media 28 9

Total 574 515

Source: Compiled by the Accountability and Oversight Committee.

2.4.1 Reviews of government FOI decisions

An applicant seeking information under the FOI Act may apply to the 
Commissioner for review of a decision of an agency:

• to refuse access to a document

• to defer access to a document

• not to waive or reduce an application fee

• not to amend a document.15

The FOI Commissioner cannot review a decision of a Minister or the principal 
officer of an agency.16 In these cases, the applicant must apply directly to VCAT 
for review.

Applications for reviews of government decisions can result in a formal fresh 
decision made either by the FOI Commissioner or the government agency 
concerned. Fresh decisions of the Commissioner can be appealed at VCAT.

In 2016–17, the FOI Commissioner received 574 applications for review of 
agency decisions. These represent 1.5 per cent of all FOI requests made between 
1 July 2016 and 30 June 2017. These reviews related to FOI decisions of 117 
government agencies.17

In total, 277 reviews were completed in the 2016–17 year. As at 30 June 2017, 
338 review applications remain outstanding.

220 applications for review were carried over from 2015–16. As at 30 June 2017, 
179 of these were completed by the 2016–17 year.

Table 2.2 below provides a summary of the requests for reviews received, carried 
over and finalised.

15 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 49A.

16 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 49A(3).

17 Freedom of Information Commissioner, Annual report 2015–16, Office of the Freedom of Information 
Commissioner, Melbourne, 2016, p. 24.
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Table 2.2 Summary of FOI reviews in the 2016–17 financial year

2015–16 2016‑17 Total

Reviews received/carried over 220 574 794

Reviews finalised 179 277 456

Total reviews outstanding 41 297 338(a)

(a) The OVIC’s annual report noted that 345 review applications had not been finalised at 30 June 2017. The figure was 
later corrected to 338. The OVIC advised the Committee that quality assurance processes would be improved to ensure 
this type of discrepancy does not occur again.

Source: Compiled by the Accountability and Oversight Committee.

Data compiled by the Committee on the number of FOI reviews varied to the 
reported data in the OFOIC’s annual report. The Committee secretariat wrote to 
the new OVIC requesting clarification of the discrepancy. The OVIC responded 
and acknowledged some inaccuracies in the data, in addition to wording that 
could be misinterpreted. 

The Acting FOI Commissioner had earlier stated that the number of reviews 
outstanding was due to the volume and complexity of the documents and in some 
cases, the need for ongoing enquiries with the relevant agency.18

Outcomes of FOI reviews

The FOI Commissioner favours informal resolution of requests for review. 
Informal resolution may result in a fresh agency decision, the matter withdrawn 
by the applicant or the matter dismissed with the applicant’s agreement. In  
2016–17, 145 reviews were resolved informally.

The FOI Commissioner made a total of 208 formal decisions in 2016–17. In 139 of 
these, the agency decision was upheld and in 69 the FOI Commissioner’s decision 
differed, either in full or in part, from that of the agency.

There were 48 applications that were not accepted as they were outside the 
statutory time limit. In addition, 145 applications for review were withdrawn by 
applicants following preliminary enquiries by the office.

Of the 35 applications for review that were dismissed by the FOI Commissioner:

• 3 were dismissed with the applicant’s agreement

• 4 were dismissed on the grounds the FOI Commissioner considered a review 
was not appropriate in the circumstances

• 25 were dismissed as the FOI Commissioner considered the review would be 
more appropriately dealt with by VCAT

• 3 were dismissed on the grounds that the FOI Commissioner was unable to 
contact the applicant following reasonable attempts.

18 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 30.
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In 12 cases, agencies made fresh decisions which were accepted by applicants.19

Appeals to VCAT

A fresh decision or dismissal by the FOI Commissioner may be appealed by an 
applicant or an agency to VCAT.

The FOI Commissioner may decide not to accept an application or determine a 
review if it would be more appropriately dealt with by VCAT.

The report states that in 2016–17 there were 22 appeals to VCAT of fresh decisions 
made by the FOI Commissioner.20 

Of these appeals, the outcomes in only five matters are known as not all decisions 
are published or brought to the attention of the FOI Commissioner. 

Of the 5 known outcomes, the FOI Commissioner’s decision was affirmed in 
3 cases and 1 decision was varied in relation to the application of one exemption 
to some of the documents in contention. 

In the fifth appeal, the applicant was denied leave to commence review 
proceedings due to a general litigation restraint order under the Vexatious 
Proceedings Act 2014 (Vic).21

The proportion of FOI Commissioner applicants who appealed to VCAT was 
3.51 per cent, significantly lower than the 30 per cent target for 2016–17.22

As in previous years, the report notes that these figures may differ from those 
reported by VCAT and agencies because agencies do not always notify the FOI 
Commissioner of an appeal to VCAT, despite the requirement to do so under the 
FOI Act.23

The Committee notes that it has raised this issue in its previous two reports into 
Victorian oversight agencies. 

19 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 30.

20 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 32.

21 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 32.

22 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 24.

23 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 50(3F).  
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Timeliness

In 2016–17, 71.05 per cent of reviews and complaints were completed within 
the timeframe agreed to by FOI applicants.24 This is higher than the previous 
year, in which 59 per cent of reviews and complaints were completed within the 
timeframe.25 

The Commissioner suggested that the 2016–17 result was lower than the 
85 per cent full year target when the 42 per cent increase in the number of cases 
received by the Office is taken into account.26

Applicants agreed to time extensions in 374 reviews and agreed to 431 extensions 
of time in total.27

Reasons for extensions requested by the FOI Commissioner included:

• late lodgement of submissions

• significant number of documents involved

• complexity or sensitivity of documents

• need to attend agencies to inspect documents

• instances where agencies took a defensive legal approach to the review 
provisions of the FOI Act.28

2.4.2 Complaints

The FOI Commissioner may receive and investigate complaints about a Victorian 
Government department, agency or council’s handling of an FOI request. 

The types of complaints the Commissioner can investigate include: 

• an action taken or failed to be taken by an agency, including a decision that a 
document does not exist or cannot be located 

• a delay by a minister in dealing with a request 

• an action taken or failed to be taken by a minister in making a decision to:

 – defer access to a document 

 – disclose a document that is claimed to be exempt under sections 3329 or 
3430 of the FOI Act.

24 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 24.

25 Freedom of Information Commissioner, Annual report 2015–16, Office of the Freedom of Information 
Commissioner, Melbourne, 2016, p. 27.

26 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 24.

27 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 30.

28 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 30.

29 Documents affecting personal privacy.

30 Documents relating to trade secrets or other business, commercial or financial matters.
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The Commissioner can also refer complaints to other bodies or oversight agencies 
that have jurisdiction or are more appropriate to deal with the complaint.31 
Similarly, other agencies and oversight bodies can refer complaints to the 
Commissioner.

Under changes introduced by the Freedom of Information Amendment (Office of 
the Victorian Information Commissioner) Act 2017, the Information Commissioner 
now has powers to review the following:

• exemptions of Cabinet documents

• refusal of access to documents by Ministers

• decisions of principal officers of agencies.32

Further associated changes are discussed in section 2.3. 

Complaints are dealt with informally wherever possible. Most relate to decisions 
that documents do not exist or cannot be located, or to delays in processing FOI 
requests within the statutory time limit of 45 days.33 This has been consistent 
throughout the office’s period of operation. 

It is important to note that complaints do not lead to formal fresh decisions on 
the applicant’s FOI matter, and complaint outcomes cannot be appealed to VCAT.

In its 2015–16 report, the Committee noted that the requirement for complaints 
to be made in writing may discourage members of the public from making 
complaints.34 

In light of the amendment enabling complaints to be made to the Victorian 
Ombudsman in non‑written form, the Committee recommended that the 
Victorian Government consider similar amendments for making a complaint to 
the FOI Commissioner. 

The Committee notes that the Victorian Government supported this 
recommendation in its 2015‑16 report on oversight agency annual reports, stating:

Models overseas demonstrate that requiring within legislation for an FOI request 
or complaint to be made in any form and communicated by any means (including 
orally) provides for a more user‑centred and flexible FOI system.35

Nonetheless, the requirement that complaints be made in writing was retained 
with the establishment of the OVIC. 

RECOMMENdATION 1:  That the Victorian Government amend the Freedom of 
Information Act 1982 to allow complaints to be submitted other than in writing.

31 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 61C.

32 Such as a department head, chief administrative officer of a council or office holders.

33 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 33.

34 Accountability and Oversight Committee, Report into Victorian oversight agencies 2015‑16, Victorian Parliament, 
Melbourne, 2016, p. 14.

35 Victorian Government, Government response to recommendations made to the Government by the 
Accountability and Oversight Committee in its 2015‑16 Annual Report, Melbourne, 2016, p. 1.



16 Accountability and Oversight Committee

Chapter 2 The Victorian Freedom of Information Commissioner

2

A total of 529 complaints were finalised in 2016–17. At the end of the reporting 
period, 139 complaints were carried over into 2017–18. A breakdown of how the 
complaints were resolved is listed in Table 2.3 below.

Table 2.3 Outcomes of complaints resolved in 2016–17

Outcome Number 

Not accepted or outside jurisdiction 21

Resolved informally 449

Dismissed 59

Total 529

Source: Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information Commissioner, 
Melbourne, 2017, p. 35.

The report details the process for informal resolution as follows:

• information gathering:

 – the office contacts the complainant to seek information on their 
complaint and clarify what they are seeking from the agency

 – office staff will discuss the complainant’s options with them

 – the office makes preliminary inquiries with the relevant agency to 
explore options for informal resolution

• examination of information

 – the office considers the information provided by both parties to assess 
possible options for informal resolution

• follow up:

 – the office will follow up with complainant and agency to identify if 
informal resolution is possible

 – the options are discussed with the complainant in the context of FOI 
legislation and the Commissioner’s powers.36

Timeliness

In previous reports, the Committee has recommended that the Acting 
Commissioner provide data on complaint timeframes, as is currently provided for 
requests. 

The Acting FOI Commissioner’s response to the reports indicated broad support 
for the recommendation, however, the data has not been provided in the 2016–17 
annual report. 

The timeliness in which a complaint is handled is equally as important as the 
timeliness in which a review is undertaken. 

36 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 33.



Report into Victorian oversight agencies 2016-17 17

Chapter 2 The Victorian Freedom of Information Commissioner

2

The complaints process is an important mechanism for improving the standards 
of practice of FOI in Victoria. 

Failure to deal with complaints in a timely manner undermines the complaints 
resolution process. 

Accordingly, the Committee reiterates the nwed for transparent reporting of 
timeframes of complaints.

RECOMMENdATION 2:  That the Office of the Victorian Information Commissioner 
provides data in its annual reports on the timeframes of complaint resolution.

2.4.3 Advice, education and guidance initiatives

The Acting FOI Commissioner is required to provide advice, education and 
guidance to agencies and the public about the FOI Commissioner’s functions. It 
is also required to promote understanding and acceptance of the objectives of the 
FOI Act.37 

In 2016–17, the Acting FOI Commissioner conducted 42 formal education and 
training activities. This exceeded the Commissioner’s target of 20 and was a 
significant increase on the activities undertaken in the two previous years (16 and 
27 respectively). 

The Acting Commissioner’s report notes that the education and communications 
program was informed by a training needs analysis conducted in September 2016, 
which helped to identify gaps in knowledge and understanding of FOI within the 
public sector. 

The Acting FOI Commissioner developed a pilot program of FOI training sessions 
for agencies in December 2016 and, in February 2017, launched a full training and 
education program. The program includes basic introductory information for 
entry level participants, as well as a masterclass for advanced FOI practitioners on 
commonly applied exemptions. 

The report notes that 657 public sector staff attended training and education 
activities provided by the Office in Melbourne, Geelong and Benalla throughout 
2016–17.38 This is a significant increase on 330 staff in 2014–15 and 415 in 2015–16.

The Office introduced monthly eBulletins, which provide updates and news about 
the Office and FOI in general, and case studies of FOI appeals at VCAT. 

A health sector roundtable was held in November 2016, which was attended by 
general counsels of health care networks and included information about issues 
and challenges relating to FOI in the health care sector. 

37 Freedom of Information Act 1982 (Vic), 9859 of 1982, section 6C.

38 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 8. 
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An FOI practitioners’ forum was also held by the Acting FOI Commissioner in 
June 2017, in partnership with the Health Complaints Commissioner Karen 
Cusack. 

The Acting Commissioner noted that the forum was an opportunity for the Office 
to strengthen relationships with agencies and encouraged FOI practitioners at 
health agencies to build networks to better support each other.39 

The report also notes communications initiatives undertaken throughout 
2016–17. These include redesign of the OVIC website and new resources including 
fact sheets, FOI in Practice bulletins and an introductory online learning module 
for public sector staff.40 

The Committee’s Inquiry into Education, Training and Communications 
Initiatives of Victorian Oversight Agencies report examined the FOI 
Commissioner’s awareness‑raising activities in detail. 

It found that the establishment of the OVIC and associated amendments to the 
FOI framework, including the power of the Information Commissioner to develop 
binding professional standards, presented an opportunity for ongoing education 
and training activities. 

2.5 Operation of the Freedom of Information Act 1982

The 2016–17 annual report provides an analysis of FOI trends over the past five 
years, the highlights of which include:

• a more than 5 per cent increase in the number of FOI applications in 2016–17 
on the previous year41

• a slight continuing downwards trend in the number of applications being 
granted in full from 68.38 per cent in 2015–16 to 65.63 per cent in 2016–1742

• a slight increase in the proportion of applications being granted in part from 
28.50 per cent to 30.5 per cent from 2015–16 to 2016–17.43 

• 51 per cent of FOI applications sought access to health related documents44

• an increase in appeals to VCAT by complainants on agency decisions from 
72 in 2015–16 to 91 in 2016–1745

39 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 26.

40 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 25.

41 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 42.

42 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 47.

43 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 46.

44 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 42.

45 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 43.
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• a slight decline in the timeliness of processing by agencies of FOI 
applications from 93 per cent in 2015–16 to 90 per cent.46 

Of the four key sectors in which FOI decisions are made, comprising health, 
government, emergency and statutory authorities, the highest proportion of 
applications denied in full was in the government sector (13.69 per cent).47 

The Committee notes that the proportion of FOI applications granted either 
in full or in part, in the government sector, is declining. Correspondingly, the 
proportion of applications denied is increasing. 

The health sector continues to have the highest proportion of applications 
granted in full with 91.71 per cent of applications granted in full in 2016–17.48

There were no significant changes in the proportion of applications granted or 
denied in other sectors. 

The Committee will continue to monitor this measure in subsequent annual 
reports to identify any developing trends. 

2.6 Complaints received by the Committee

In 2016–17, two complainants requested that the Committee examine how their 
complaints were handled by the FOI Commissioner. 

Another complainant drew the Committee’s attention to an ongoing issue relating 
to non‑compliance by certain agencies with the FOI Commissioner’s decisions. 
This has the effect of frustrating the review process and enables agencies to 
circumvent their obligations under the FOI Act. 

In a submission to the Committee’s Inquiry into Education, Training and 
Communications Initiatives, the FOI Commissioner observed that there are 
several agencies that do not co‑operate with the Office and: 

generally rely on legal advice to challenge the jurisdiction and procedures of our 
office, taking what we consider to be a very technical and formal approach to their 
responsibilities under the FOI Act.49

In one such instance, the FOI Commissioner had a Supreme Court originating 
motion prepared in response to an agency’s refusal to comply with a decision 
of the office. The agency in question subsequently released the documents in 
accordance with the decision.50

46 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 45.

47 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 49.

48 Freedom of Information Commissioner, Annual report 2016–17, Office of the Freedom of Information 
Commissioner, Melbourne, 2017, p. 49.

49 Office of the Freedom of Information Commissioner, Submission No. 24, 26 July 2017, p. 3. 

50 Office of the Freedom of Information Commissioner, Submission No. 24, 26 July 2017, p. 3.
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The Committee notes that the Freedom of Information Amendment (Office of the 
Victorian Information Commissioner) Act 2017 did not address circumstances 
where agencies refuse to comply with the Commissioner’s review decisions. 

The refusal of certain agencies to comply with the Commissioner’s review 
decisions undermines the FOI framework and its principles of accountability and 
transparency.

RECOMMENdATION 3:  That the Victorian Government amend the Freedom of 
Information Act 1982 to provide the Office of the Victorian Information Commissioner 
with the power to compel compliance by agencies in relation to review decisions.

2.6.1 Committee’s jurisdiction

The matters raised by one complainant were outside the Committee’s powers and 
functions. Therefore, the Committee had no legislative jurisdiction to make any 
recommendations or resolutions on the complaint specifically.

However, the previous Acting FOI Commissioner expressed his concerns about 
the inability of the office to enforce compliance at a public hearing of the Legal 
and Social Issues Committee (LSIC) Inquiry into the Freedom of Information 
Amendment (Office of the Victorian Information Commissioner) Bill 2016.51 This 
position is reflected in the LSIC’s inquiry report.52

51 Michael Ison, Acting Freedom of Information Commissioner, Standing Committee on Legal and Social Issues, 
Inquiry into the Freedom of Information Amendment (Office of the Victorian Information Commissioner) 
Bill 2016, Transcript of evidence, 3 March 2017, p. 3.

52 Committee on Legal and Social Issues, Inquiry into the Freedom of Information Amendment (Office of the 
Victorian Information Commissioner) Bill 2016, Victorian Parliament, Melbourne, 2017, pp. 14‑15.
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3 The Victorian Ombudsman

AT A GLANCE

Background

The Victorian Ombudsman has a broad range of functions and jurisdiction over 
more than 1000 public sector bodies. The core work of the Ombudsman includes 
investigation of:

• complaints about administrative actions of government departments, public 
statutory authorities and by officers of municipal councils

• systemic issues

• certain protected disclosure complaints.

The Ombudsman’s office completed a substantial volume of work in 2016–17. This 
included receiving 40,642 contacts from the public, finalising 22,458 matters, 
completing 4614 enquiries, conducting 29 formal investigations and investigating 
22 protected disclosure complaints. 

In 2016–17, the Ombudsman developed an early resolution team to enable complaints to 
be resolved in a timely manner. 

The Ombudsman also launched a public sector education program to improve 
administrative decision‑making and complaint‑handling.

Amendments to the Ombudsman Act 1973 introduced by the Integrity and 
Accountability Legislation Amendment (A Stronger System) Act 2016 came into effect as 
of 31 May 2016.

As a result, the Ombudsman now has the ability to formally accept complaints over the 
phone, rather than only in writing, and provide information to agencies to help improve 
their practices. 

The Ombudsman also has greater discretion in deciding whether to investigate a 
protected disclosure and whether to discontinue an investigation. 

Recommendation

• That the Victorian Government reviews the appropriateness of the Victorian 
Ombudsman’s target measure of 95 per cent of complaints resolved within 30 days.
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3.1 Introduction

The Victorian Ombudsman is an independent officer of the Victorian Parliament, 
established under the Ombudsman Act 1973. The independence of the 
Ombudsman is guaranteed under Sections 18(1B) and 94E of the Constitution 
Act 1975.

Ms Deborah Glass OBE was appointed as Victorian Ombudsman in March 2014 
for a term of 10 years. At 30 June 2017, the Ombudsman’s office comprised 
88 full‑time equivalent staff members.53

The Ombudsman’s website states that its mission is to ‘promote fairness, 
integrity, respect for human rights and administrative excellence in the Victorian 
public sector’ through:

• independently investigating, reviewing and resolving complaints 
concerning administrative actions of Victorian Government departments, 
local councils and statutory authorities

• reporting the results to complainants and the agencies involved

• reporting to Parliament

• improving accountability

• promoting fair and reasonable public administration.54

3.2 The Victorian Ombudsman’s functions

The Ombudsman’s functions and powers are broad and contained in multiple 
Acts of Parliament.55 Its principal function under the Ombudsman Act 1973 is to 
investigate maladministration in public sector agencies.56

The core work of the Ombudsman’s office falls into three main categories:

• receiving complaints about administrative actions by public sector agencies

• investigating systemic issues

• investigating protected disclosure complaints about improper conduct.57

The Ombudsman’s jurisdiction spans more than 1000 public sector bodies, 
including: 

• Victorian Government departments

• statutory authorities

53 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 66.

54 Victorian Ombudsman, ‘Fact Sheet 1 — About the Victorian Ombudsman’, viewed 30 October 2017,  
<www.ombudsman.vic.gov.au>.

55 Victorian Ombudsman, ‘Governing legislation’, viewed 30 October 2017, <www.ombudsman.vic.gov.au>.

56 Ombudsman Act 1973 (Vic), 8414 of 1973, section 13.

57 Victorian Ombudsman, Annual report 2015–17, Ombudsman Victoria, Melbourne, 2017, p. 14.
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• professional boards

• local councils 

• universities and government schools

• prisons (including private prisons)

• authorised officers on public transport

• private agencies that carry out statutory responsibilities of government.58

Agencies, bodies or situations excluded from oversight by the Ombudsman 
include: 

• Victoria Police

• private organisations such as banks, finance companies or shops

• administrative actions that appear to involve corrupt conduct (except by 
referral from the Independent Broad‑based Anti‑Corruption Commission 
[IBAC])

• disputes between individuals

• departments and authorities of jurisdictions outside of Victoria

• decisions by ministers

• decisions made by courts and tribunals.59

3.2.1 Complaints

The majority of the work of the Ombudsman’s office is dealing with complaints 
made by the public into administrative actions of government authorities.

For each complaint, the Ombudsman may conduct enquiries to determine 
whether a formal investigation is necessary or if the matter may be resolved 
informally.60 The majority of complaints are resolved through an informal 
resolution process. 

To assist how complaints are dealt with initially by agencies, the Ombudsman 
produced three guides in 2016–17: 

• Complaints: Good practice guide for public sector agencies61

• Ombudsman enquiries: Resolving complaints informally62

• Apologies.63

58 Victorian Ombudsman, ‘Fact Sheet 1 — About the Victorian Ombudsman’, viewed 30 October 2017,  
<www.ombudsman.vic.gov.au>.

59 Victorian Ombudsman, ‘What We Can and Cannot Investigate’, viewed 30 October 2017,  
<www.ombudsman.vic.gov.au>.

60 Ombudsman Act 1973 (Vic), 8414 of 1973, section 13A(1).

61 Victorian Ombudsman, ‘Complaints: Good Practice Guide for Public Sector Agencies September 2016’, 
viewed  October 2017, <www.ombudsman.vic.gov.au>.

62 Victorian Ombudsman, ‘Resolving complaints informally’, viewed 12 October 2017,  
<www.ombudsman.vic.gov.au>.

63 Victorian Ombudsman, ‘Apologies, viewed 31 October 2017, <www.ombudsman.vic.gov.au>.
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The Committee welcomes the development of resources to assist decision‑makers 
in government agencies. 

The importance of providing decision‑makers with the tools necessary to make 
informed administrative decisions was addressed in the Committee’s Inquiry 
into education, training and communications initiatives of Victorian oversight 
agencies. 

Evidence submitted to the Committee demonstrated an interest within 
government agencies for greater guidance from the Ombudsman in the form of 
education and training activities, as well as more communications resources. 

The Committee formed the view that further development of guidance 
materials would improve decision‑making within the Victorian public sector 
and thereby help to prevent issues escalating to the point of investigation by the 
Ombudsman.64 

Without initiating a formal complaint process, the Ombudsman may conduct 
enquiries, formal investigations or resolve cases using ‘own motion’ powers under 
the Act. These are discussed in section 3.3.3.

Unless there are extenuating circumstances that warrant attention, the 
Ombudsman does not investigate complaints: 

• more than 12 months old

• that could more appropriately be decided by another court or tribunal.65

The Victorian Ombudsman is also required to investigate certain types of 
protected disclosures under the Protected Disclosure Act 2012. Although IBAC 
has overall responsibility for administration of the Act, the Ombudsman’s roles 
include:

• receiving disclosures relating to a Victorian councillor, the Freedom of 
Information (FOI) Commissioner, the Commissioner for Privacy and Data 
Protections or the Health Complaints Commissioner

• referring to IBAC protected disclosures that are received by the Ombudsman

• enquiring into or investigating certain protected disclosure complaints 
referred by IBAC

• reporting to Parliament on protected disclosure investigations.66

The Ombudsman now has discretion to conduct enquiries into protected 
disclosure complaints received from IBAC, without formally having to 
investigate due to changes introduced by the Integrity and Accountability 
Legislation Amendment (A Stronger System) Act 2016. This is discussed further in 
section 3.3.2. 

64 Accountability and Oversight Committee, Inquiry into Education, Training and Communications Initiatives of 
Victorian Oversight Agencies, Parliament of Victoria, Melbourne, 2017.

65 Victorian Ombudsman, ‘What We Can and Cannot Investigate’, viewed 30 October 2017,  
<www.ombudsman.vic.gov.au>.

66 Victorian Ombudsman, ‘Disclosures’, viewed 30 October 2017, <www.ombudsman.vic.gov.au>.



Report into Victorian oversight agencies 2016-17 25

Chapter 3 The Victorian Ombudsman

3

3.3 Performance of the Ombudsman

Some of the highlights reported in the Ombudsman’s annual report for the 
2016–17 year include:

• 40,642 contacts67 to the office, 18,149 of which were redirected through the 
website or phone service to a more appropriate authority

• completing 4614 formal enquiries, 25 of which were own motion

• completing 29 formal investigations, 2 of which were own motion

• delivering 39 presentations to students, community groups and state and 
local government organisations

• tabling 10 reports in Parliament68

• providing submissions to 4 government reviews and parliamentary 
inquires.69 

Table 3.1 lists the Ombudsman’s reports that were tabled in Parliament during the 
2016–17 year.

Table 3.1 Ombudsman reports tabled in Parliament in 2016–17

Title Instigated Date tabled

Good practice guide to handling complaints Own motion 1 September 2016

Investigation into the management of complex workers compensation 
claims and WorkSafe oversight

Own motion 13 September 2016

Annual Report 2016 11 October 2016

Ombudsman enquiries: Resolving complaints informally 26 October 2016

Investigation into the transparency of local government decision making Own motion 7 February 2017

Investigation into the Registry of Births, Deaths and Marriages’ handling 
of a complaint

Complaints 7 February 2017

Report on youth justice facilities at the Grevillea unit of Barwon Prison, 
Malmsbury and Parkville

Own motion 7 February 2017

Investigation into allegations of improper conduct by officers at the 
Mount Buller and Mount Stirling Resort Management Board

Protected 
disclosures

21 March 2017

Apologies 2 May 2017

Report into allegations of conflict of interest of an officer at the 
Metropolitan Fire and Emergency Services Board

Protected 
disclosures

20 June 2017

Source: Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 69.

67 ‘Contacts’ includes complaints, non‑jurisdictional complaints and requests for information received by the office.

68 The Committee notes that the Ombudsman, unlike in previous years, has included guides in the measure of 
the number of reports tabled in the Parliament. Generally, guides aim to improve administrative processes and 
practices, as distinct from reports, which are the result of formal investigations. 

69 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 62.
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Table 3.2 below lists the agency and parliamentary inquiries that the Ombudsman 
made submissions to in 2016–17.

Table 3.2 Ombudsman submissions made in 2016‑17

Submission Date

Victorian Parliamentary Legal and Social Issues Committee’s inquiry into the retirement 
housing sector

1 July 2016

Victorian Parliamentary Accountability and Oversight Committee’s inquiry into education, 
training and communications initiatives of Victorian oversight agencies

25 August 2016

Victorian Parliamentary Legal and Social Issues Committee’s inquiry into youth justice 
centres in Victoria

14 February 2017

Victorian Equal Opportunity and Human Rights Commission 2016 annual report on the 
Charter of Human Rights and Responsibilities Act 2006

23 June 2017

Source: Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 62.

3.3.1 Contacts from the public

In 2016–17, the Ombudsman received 40,642 contacts from members of the 
public. Of these, 18,149 were redirected to a more appropriate authority through 
the office’s website and phone auto‑redirect service. 

Of the 22,493 contacts received by the Ombudsman in 2016–17, 21,944 were 
finalised and 549 were carried over into 2017‑18. 

For within‑jurisdiction contacts, 4614 were closed after enquires were made, 
and 29 were closed following investigations. A comparison of contacts received 
and closed with the two previous financial years is shown below in Table 3.3 and 
Table 3.4 respectively.

Table 3.3 Summary of Ombudsman contacts 

2014–15 2015–16 2016‑17

Contacts received 38 980 39 470 40 642

Contacts redirected via website and telephone transfers (17 251) (17 469) (18 149)

Total contacts 21 729 22 001 22 493

Source: Compiled by the Accountability and Oversight Committee.
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Table 3.4 Summary of Ombudsman contacts closed

2014–15 2015–16 2016‑17

Contacts within jurisdiction 13 864 13 987 14 413

Contacts outside jurisdiction 7 389 7 751 7 786

Requests for information 334 283 259

Total contacts closed (not including auto re‑directed approaches) 21 587 22 021 22 458

Contacts closed through enquiries 3 222 2 988 4 614

Contacts closed through investigations 34 33 29

Contacts closed informally 18 331 19 000 17 815

Total contacts closed (not including auto re‑directed approaches) 21 587 22 021 22 458

Source: Compiled by the Accountability and Oversight Committee.

Quantity measures

As in the previous year, the Ombudsman’s output target for contacts closed that 
are within jurisdiction in 2016–17 was 14,000. The actual number of contacts 
closed by the Ombudsman was 14,413. 

The Ombudsman also independently investigated 32 per cent of jurisdictional 
complaints, above the 25 per cent target as well as the 2015–16 result of 
22 per cent.70 The annual report notes that: 

The 2016–17 outcome is more than the target due to the Ombudsman dealing with 
complaints in a way that ensures services are provided to the broadest possible range 
of people. This includes investigating more cases.71

The Committee notes the continuing increase in misdirected contacts, including 
those redirected via the website and phone transfers, as well as those that are 
outside the Ombudsman’s jurisdiction. 

In evidence to the Committee Inquiry into education, training and 
communications initiatives of Victorian oversight agencies, the Ombudsman 
Ms Deborah Glass, suggested that a statutory educative function may help to 
address the proportion of contacts outside her jurisdiction. The Ombudsman 
stated:

People will complain to my office about all kinds of things outside my jurisdiction, 
including their contacts with industry, their contacts with local businesses, so there 
is I think an important piece of work to be done, which I would be very keen to 
undertake, to provide better education and training to the Victorian public.72 

70 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 73.

71 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 73.

72 Deborah Glass, Victorian Ombudsman, Office of the Ombudsman, Transcript of evidence, Committee on 
Accountability and Oversight, Inquiry into Education, Training and Communications Initiatives of Victorian 
Oversight Agencies, Melbourne, 7 August 2017, p. 10.
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Increased education and communication targeting the Victorian public may help 
to direct contacts to more appropriate avenues. However, the Committee notes 
the possibility that increased awareness of the functions of the Ombudsman’s 
office may result in an increase in contacts, both within and beyond the office’s 
jurisdiction. 

The Committee will continue to monitor trends in relation to the number of 
contacts within and beyond the office’s jurisdiction. 

Quality measures

The proportion of jurisdictional complaints where the original outcome is set 
aside by a review undertaken in accordance with the Ombudsman’s internal 
review policy was 0.02 per cent, a strong result well below the target of 
1.15 per cent.73 

The level of acceptance of Ombudsman recommendations was similarly strong 
with 95 per cent of 82 recommendations to the government, Ministers and 
authorities accepted.74

Contacts outstanding

There was an improvement in the number of contacts outstanding at 1 July 2016, 
with 519 contacts outstanding, compared to 548 in 2015–16. There are also fewer 
contacts outstanding from two years prior compared to the previous year, with 
5 contacts from 2015–16 outstanding compared to 8 in 2015–16. 

This is summarised in Table 3.5 below.

Table 3.5 Contacts outstanding at 30 June 2017

Number

Contacts open at 1 July 2016 519

Open contacts finalised (514)

Contacts outstanding (2015–16) 5

Contacts outstanding (2016–17) 549

Total outstanding at 30 June 2017 554

Source: Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017 p. 18.

73 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 73.

74 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 19.
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Formal enquiries and investigations

Most contacts to the Ombudsman’s office are resolved through informal 
resolution rather than investigation. Section 13A of the Ombudsman Act 1973 also 
allows the Ombudsman to conduct enquiries to determine whether a matter may 
be resolved informally or whether an investigation is necessary.75

The Ombudsman has a number of coercive powers available during formal 
investigations. These include:

• the ability to summons witnesses 

• compelling production of documents

• requiring witnesses to give evidence under oath or affirmation

• overriding certain privileges and secrecy provisions.76

As shown in Table 3.6 below, the Ombudsman’s office finalised 4614 formal 
enquiries and 29 formal investigations in 2016–17. Of these, 25 enquiries and 
2 investigations were initiated through the Ombudsman’s own motion powers. 

The annual report notes that changes to the law gave the Ombudsman discretion 
to make enquiries into but not formally investigate protected disclosure 
complaints received from IBAC. This discretion was used 23 times in 2016–17.

Own motion enquiries and investigations are discussed in section 3.3.

Table 3.6 Enquiries and investigations completed

2014–15 2015–16 2016–17

Enquires completed From complaints 3 208 2 973 4 589

Own motion 14 15 25

Total 3 222 2 988 4 614

Investigations completed From complaints 30 29 5

Own motion 4 4 2

Protected disclosure – – 22

Total 34 33 29

Source: Compiled by the Accountability and Oversight Committee.

Method of contact

The majority of contacts to the Ombudsman’s office are by phone or email. 
Table 3.7 below lists the methods of contact in detail.

75 Victorian Ombudsman, ‘Fact Sheet 5 — Investigations and Section 15B of the Ombudsman Act 1973’, viewed 
17 October 2016, <www.ombudsman.vic.gov.au>.

76 Victorian Ombudsman, ‘Fact Sheet 5 — Investigations and Section 15B of the Ombudsman Act 1973’, viewed 
17 October 2016, <www.ombudsman.vic.gov.au>.
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Table 3.7 Contacts in the 2016–17 financial year

Method of contact Number of contacts

Phone 15 456

Phone auto‑transfer 11 738

Website auto‑transfer 6 411

Email 3 551

Online 2 145

Letter 1 005

In person 307

Fax 29

Total 40 642

Source: Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 16.

The annual report notes that excluding redirected contact, almost 70 per cent of 
contact with the Ombudsman’s office was made by phone in 2016–17. Meanwhile, 
the number of contacts made by email and using the online form continue to 
grow, with online contact increasing 13 per cent and email contact increasing 
17 per cent.

The Committee notes that the changes to the Ombudsman Act 1973 that allow the 
Ombudsman to take complaints by the phone, rather than only in writing, will 
likely contribute to an increase in the number of complaints that are made. 

Timeliness

Table 3.8 shows a general consistency in the Ombudsman’s performance for 
timeliness of closed contacts over the past three years.

Table 3.8 Timeframes of contact resolutions

2014–15 2015–16 2016‑17

No. % No. % No. %

On day received 13 196 61.1 13 940 63.3 11 906 53

1–7 days 3 846 17.8 3 488 15.8 3 949 17.6

8–30 days 2 819 13.1 2 825 12.8 4 397 19.6

Total <30 days 19 861 92.0 20 253 91.9 20 252 90.2

1–3 months 1 352 6.3 1 229 5.6 1 766 7.9

3–6 months 310 1.4 434 2.0 344 1.5

>6 months 64 0.3 105 0.5 96 0.4

Total >30 days 1 726 8.0 1 768 8.1 2 206 9.8

Total 21 587 100.0 22 021 100.0 22 458 100.0

Source: Compiled by the Accountability and Oversight Committee.
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In 2016–17, the Ombudsman resolved 90.2 per cent of all contacts (those that 
fall within and beyond jurisdiction) within 30 days. This is slightly lower than 
2015–16 (92 per cent) and 2013–14 (95 per cent).

The 2016–17 State Budget Papers measure the Ombudsman’s timeliness 
differently, referring to the number of complaints within jurisdiction that are 
resolved within 30 days. This measurement does not take into account the 
number of contacts made to the Ombudsman that are beyond jurisdiction, but 
which must nonetheless be dealt with by Ombudsman staff. 

In 2016–17, the Ombudsman fell short of the 95 per cent target of complaints 
within jurisdiction (not contacts) resolved within 30 days, with only 85 per cent of 
complaints resolved within this timeframe. 

This is slightly lower than the 2015–16 result of 88 per cent and the 2014–15 result 
of 92 per cent of complaints that were resolved within 30 days.

The annual report states that the 2016–17 outcome is below the target because 
the Ombudsman has to deal with complaints in a way that ensures services are 
provided to the broadest possible range of people, meaning that some cases take 
longer.77 

The large number of contacts to the office that are not within the Ombudsman’s 
jurisdiction shown in Table 3.4 must be taken into account in assessing this 
performance measure. 

As the number of contacts outside the Ombudsman’s jurisdiction is significant 
and continues to increase, the Committee considers it appropriate to review the 
output target of complaints completed. 

RECOMMENdATION 4:  That the Victorian Government reviews the appropriateness of 
the Victorian Ombudsman’s target measure of 95 per cent of complaints resolved within 
30 days. 

The Committee notes a gradually increasing trend in the number of complaints 
that take more than 30 days to be resolved. The annual report states that that 
declining timeliness is due to the workload pressure caused by investigating more 
complaints each year.78

However, the Committee notes that recent changes may reduce the number of 
complaints requiring more than 30 days for resolution. According to the annual 
report, the establishment of an early resolution team, which manages about 
85 per cent of initial contact aims to prevent issues from escalating and allows the 
investigations area to focus on more complex matters.79

77 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 73.

78 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 5.

79 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 22.
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Increased flexibility in the complaint handling process brought about by the 
Integrity and Accountability Legislation Amendment (A Stronger System) Act 2016 
may also reduce the number of complaints that take more than 30 days to be 
resolved. 

The Committee will monitor the Ombudsman’s performance in terms of 
timeliness of complaints resolution to assess the effect of these changes and 
whether they are adequate. 

3.3.2 Protected disclosure complaints

One of the roles of the Ombudsman is to assess and investigate protected 
disclosure complaints. Both the Ombudsman and IBAC can receive such 
complaints, however the Ombudsman can only investigate protected disclosure 
complaints if she receives a referral from IBAC.80 The Ombudsman is required 
to notify IBAC if an assessable disclosure is received. Amendments made by 
the Integrity and Accountability Legislation Amendment (A Stronger System) Act 
2016 gave the Ombudsman discretion to make enquiries into but not formally 
investigate protected disclosure complaints from IBAC.81 

The Ombudsman’s annual report states:

Where we previously had to initiate an investigation into complaints referred by 
IBAC, we are now able to make enquiries prior to initiating an investigation to ensure 
there is value in pursuing the matter.82

In 2016–17, the Ombudsman’s office referred 33 assessable disclosures to IBAC and 
IBAC, in turn, referred 45 protected disclosure complaints to the Ombudsman.83

Of the disclosures referred to the Ombudsman, 22 were investigated, 4 were 
discontinued because the Ombudsman was not satisfied the allegations could be 
substantiated and 1 was withdrawn by IBAC.

The Ombudsman made enquiries into 23 protected disclosure complaints and 
decided not to investigation for the following reasons:

• the allegations were trivial, frivolous, vexatious or lacked substance or 
credibility

• the allegations had been or were being appropriately investigated by another 
agency

• the Ombudsman was not satisfied the allegations could be substantiated.84

80 Ombudsman Act 1973 (Vic), 8414 of 1973, section 13; 13AA.

81 Integrity and Accountability Legislation Amendment (A Stronger System) Act 2016 (Vic), 30 of 2016, 
section 56(1).

82 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 49.

83 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 49.

84 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 49.
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As stated in Table 3.1, two of the Ombudsman’s reports which were tabled 
in Parliament in 2016–17 were initiated as a result of protected disclosure 
complaints.

3.3.3 Own motion powers

Under the Ombudsman Act 1973, the Ombudsman may conduct enquiries or 
investigations without having received a complaint through ‘own motion’ powers. 
This is generally when the Ombudsman identifies an issue that requires action, 
such as issues that are considered systemic or in the public interest.

The Ombudsman’s use of own motion powers falls into three categories:

• own motion enquiries (under section 13A)

• own motion investigations (under section 16A)

• own motion cases, where a complaint includes urgent matters that the 
Ombudsman cannot wait for the complaint to be put in writing.

Own motion investigations often result in significant reports which are tabled in 
Parliament. As shown in Table 3.1, three reports were tabled in 2016–17 that were 
instigated by own motion investigations.

Table 3.9 below summarises the Ombudsman’s use of own motion powers over 
the last three financial years.

Table 3.9 Ombudsman’s use of own motion powers

2014–15 2015–16 2016–17

Enquiries 14 15 25

Investigations 4 4 2

Source: Compiled by the Accountability and Oversight Committee.

3.3.4 Investigations referred from Parliament 

In December 2016, the Court of Appeal upheld a Supreme Court judgment that 
the Ombudsman has jurisdiction to investigate a referral by the Legislative 
Council of allegations that Australian Labor Party members of the Victorian 
Parliament misused members’ staff budget entitlements.85

The Victorian Government sought leave to appeal the decision in the High Court 
of Australia, however, this was refused. 

Accordingly, the Ombudsman confirmed that she would continue her 
investigation into the allegations.86 

85 Attorney‑General v Glass (in her capacity as Ombudsman) [2016] VSCA 306 (9 December 2016).

86 Benjamin Preiss, April 5 2017 ‘High Court delivers embarrassing blow to Andrews government’, The Age,  
<www.theage.com.au/victoria/high‑court‑delivers‑embarrassing‑blow‑to‑andrews‑government‑20170405‑ 
gve85m.html>.
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3.3.5 Community engagement and collaboration

In 2016–17, the Ombudsman’s office undertook a range of community engagement 
and collaboration initiatives. Some highlights identified in the annual report 
include:

• 39 presentations to students, community groups and state and local 
government organisations

• 1960 Twitter followers

• LinkedIn page launched

• 17 public sector education programs

• 3 guides to improve administrative practice.87 

A total of 519 public service staff participated in the pilot public sector education 
program, which included workshops on good complaint handling and dealing 
with conflicts of interest. 

These workshops, together with the Ombudsman’s communications initiatives, 
were examined in detail by the Committee in its Inquiry into education, training 
and communications initiatives of Victorian oversight agencies (November 2017). 

In evidence to the Committee, the Ombudsman explained that a statutory 
education function would ensure that education initiatives are adequately 
funded and supported. 

Ms Glass also noted that  enhanced education and training would help to improve 
public understanding of the Ombudsman’s role.

Evidence submitted to the Committee indicated significant support within 
government agencies for greater guidance from the Ombudsman in the form of 
education and training activities, as well as more communications resources. 

Further, the Committee found that community education is integral to improving 
the awareness of the functions of the Ombudsman and equipping people with the 
knowledge they need to exercise their rights. 

Accordingly, the Committee made several recommendations in relation to 
strengthening the Ombudsman’s education programs, including the provision of 
a statutory education function.88

87 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 6.

88 Accountability and Oversight Committee, Inquiry into Education, Training and Communications Initiatives of 
Victorian Oversight Agencies, Parliament of Victoria, Melbourne, 2017.
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3.4 Complaints about the Ombudsman

There are review processes available for people who are not satisfied with the 
outcome of or how the Ombudsman handled their complaints. This includes:

• the office’s internal review process (for those not satisfied with the outcome 
of their complaint)

• review by the Victorian Inspectorate (for complaints about staff conduct or 
procedural fairness)

• investigation by IBAC (for allegations of corruption during their contact with 
the Ombudsman)

• review by the Accountability and Oversight Committee (in some limited 
circumstances).

In the 2016–17 year, the Ombudsman opened 59 internal review files and 5 were 
carried over from 2015–16. 

The annual report states that 64 internal review files were closed in the 2016–17 
year, with the outcomes as follows:

• the original decision was confirmed in 54 instances

• in 7 cases, the service provided was considered satisfactory

• in 3 cases, further enquiry was required.

The annual report also states that at 30 June 2017 there were four remaining 
review files open.89

In the 2016–17 year, the Victorian Inspectorate requested information from the 
Ombudsman on 14 complaints about the office. The Ombudsman reported that 
the information was provided for all requests. There is no information, however, 
as to the outcomes of these complaints.90

Complaints received by the Inspectorate concerning Ombudsman officers are 
discussed in detail in Chapter 4.

Whilst the Victorian Inspectorate is the appropriate agency to receive complaints 
about the outcome of complaints made to the Ombudsman, the Accountability 
and Oversight Committee can also investigate certain complaints about the 
office. However, the types of complaints it can investigate are limited by the 
provisions in the Ombudsman Act. The Committee is legislatively prohibited 
from investigating matters relating to a specific complaint.

During the 2016–17 year, the Committee received six complaints about the 
performance of the Ombudsman. Five of these related to complaint cases made 
to the Ombudsman by the complainant, which the Committee is prohibited from 
investigating.

89 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 70.

90 Victorian Ombudsman, Annual report 2016–17, Ombudsman Victoria, Melbourne, 2017, p. 70.
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4 The Victorian Inspectorate

AT A GLANCE

Background

The Victorian Inspectorate is a key oversight body in Victoria’s Integrity system. It is 
responsible for independent oversight of the:

• Independent Broad‑based Anti‑corruption Commission

• Victorian Ombudsman

• Victorian Information Commissioner

• Victorian Auditor‑General’s Office

• Chief Examiner and any other Examiners appointed under the Major Crime 
(Investigative Powers) Act 2004

• Public Interest Monitor

• Judicial Commission of Victoria.

The Accountability and Oversight Committee has responsibility for oversight of the 
Victorian Inspectorate’s activity relating only to officers of the Victorian Ombudsman 
and the Judicial Commission. 

As the Judicial Commission commenced operations on 1 July 2017, it falls outside the 
reporting period for this report. 

Recommendation

• That the Victorian Government clarify the monitoring and oversight of the Office 
of the Victorian Information Commissioner in relation to the Accountability and 
Oversight Committee and the Victorian Inspectorate’s similar responsibilities.
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4.1 Introduction

The Victorian Inspectorate is a key oversight body in Victoria’s integrity system. 
It commenced operations in February 2013 and operates under the Victorian 
Inspectorate Act 2011. 

The Victorian Inspector is an independent officer who reports directly 
to Parliament. The Inspector is appointed by Governor‑in‑Council on 
recommendation from the relevant minister,91 and is subject to veto by the 
Independent Broad‑based Anti‑corruption Commission (IBAC) Committee. 
Mr Robin Brett QC was Victoria’s inaugural inspector, appointed in January 2013 
for a period of 5 years. In November 2017, the Victorian Government appointed 
Mr Eamonn Moran PSM QC as the next Victorian Inspector, commencing 
1 January 2018.92

The Victorian Inspectorate comprises 11 staff.93 

Parliamentary oversight of the Victorian Inspectorate is split between three 
committees. Their functions differ according to the actions taken by the 
Inspectorate:

• In addition to considering appointment of the Victorian Inspector, the 
IBAC Committee monitors and reviews the performance of the Victorian 
Inspectorate, other than that in respect of officers of the Victorian 
Ombudsman and the Victorian Auditor‑General’s Office (VAGO).

• The Accountability and Oversight Committee monitors the performance and 
duties of the Inspectorate in relation to Ombudsman officers and the Judicial 
Commission.

• The Public Accounts and Estimates Committee monitors the performance 
and duties of the Inspectorate in respect to VAGO officers.94

Each committee is prohibited from reviewing any specific investigations, 
complaints or determinations of the Inspectorate.95

4.2 The Victorian Inspectorate’s functions

The Victorian Inspectorate’s primary functions are to oversee IBAC and ensure it 
complies with the Independent Broad-Based Anti-Corruption Act 2011. It also has 
specific responsibilities for oversight of:

• the Victorian Ombudsman’s office

• the Victorian Information Commissioner’s office

91 Currently Special Minister of State.

92 Hon Daniel Andrews MP, Premier, New leadership to oversee Victoria’s integrity system, media release, Victorian 
Government, Melbourne, 15 November 2017. 

93 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 23.

94 Parliamentary Committees Act 2003 (Vic), 110 of 2003.

95 Parliamentary Committees Act 2003 (Vic), 110 of 2003.
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• VAGO

• the Chief Examiner and Examiners appointed under the Major Crime 
(Investigative Powers) Act 2004

• the Victorian Information Commissioner

• the Public Interest Monitor

• the Judicial Commission of Victoria.96

The bulk of the Inspectorate’s work concerns oversight of IBAC.97

A key function of the Inspectorate is to monitor the use of coercive powers 
by these agencies and their compliance with their relevant legislation. Other 
functions include receiving complaints and enquires about these agencies, which 
may require the Inspectorate to conduct a formal investigation. The Inspectorate 
also has the power to conduct an investigation through its own motion powers.

As noted above, the Committee can only scrutinise the functions and powers of 
the Victorian Inspectorate in relation to Ombudsman officers. These functions 
include:

• monitoring the use of coercive powers by Ombudsman officers

• monitoring compliance with procedural fairness by Ombudsman officers, 
including during enquiries, investigations, reports and recommendations

• receiving and investigating complaints about Ombudsman officers and their 
conduct, and report and develop recommendations on these matters.98

Further, the Inspectorate may refer complaints about Ombudsman officers to 
other agencies it considers more appropriate to investigate the allegations.99

The Victorian Inspectorate may make recommendations to the Ombudsman as 
a result of enquiries, complaints or investigations. While the Ombudsman is not 
required to comply with such recommendations, the Inspectorate may require 
a report to be produced stating the reasons for rejecting the recommended 
action.100

The Ombudsman has a number of responsibilities in relation to the Victorian 
Inspectorate. The Ombudsman is required to:

• notify the Victorian Inspectorate of any complaint involving conduct of 
IBAC, Ombudsman, VAGO and Chief Examiner personnel101

• notify the Victorian Inspectorate 3 days after issuing a summons detailing 
the reasons for it102

96 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 8.

97 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 10.

98 Victorian Inspectorate Act 2011 (Vic), 70 of 2011, section 11(4).

99 Victorian Inspectorate Act 2011 (Vic), 70 of 2011, section 83(3).

100 Victorian Inspectorate Act 2011 (Vic), 70 of 2011, section 82.

101 Ombudsman Act 1973 (Vic), 8414 of 1973, section 16F.

102 Ombudsman Act 1973 (Vic), 8414 of 1973, section 18A; 18F.



40 Accountability and Oversight Committee

Chapter 4 The Victorian Inspectorate

4

• provide copies of audio or video recordings for compulsory appearances 
before the Ombudsman103

• provide the Inspectorate with copies of any confidentiality notices or related 
documents.104

4.2.1 Changes to the Victorian Inspectorate’s functions

Office of the Victorian Information Commissioner

With the assent of the Freedom of Information Amendment (Office of the 
Victorian Information Commissioner) Act 2017, the Inspectorate attained 
additional oversight functions in relation to the Office of the Victorian 
Information Commissioner (OVIC). This includes monitoring of the Information 
Commissioner’s coercive powers to compel the production of documents or 
require a person to attend an examination105 and compliance with procedural 
fairness.106 

The Act also empowers the Inspectorate to receive complaints, investigate and 
assess, and report on and make recommendations on the conduct of officers of 
the Information Commissioner.107 The Inspectorate can receive complaints in 
relation to:

• the use or purported use of coercive powers

• compliance with procedural fairness under the Freedom of Information 
Act 1982 or the Privacy and Data Protection Act 2014

• conduct by the Commissioner that is:

 – contrary to law

 – unreasonable, unjust, oppressive or improperly discriminatory

 – based on improper motives

 – an abuse of power

 – otherwise improper.108

The Committee similarly has responsibility to consider and investigate 
complaints about the Information Commissioner and the operation of the 
office.109 

103 Ombudsman Act 1973 (Vic), 8414 of 1973, section 18A; 18F.

104 Ombudsman Act 1973 (Vic), 8414 of 1973, section 26E; 18F.

105 Freedom of Information Act 1982 section 49KB.

106 Victorian Inspectorate Act 2011 section 43(9).

107 Victorian Inspectorate Act 2011 section 11(5).

108 Victorian Inspectorate Act 2011 section 43(10).

109 Parliamentary Committees Act 2003 section 6A(1)(b).
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Accordingly, there is potential for overlap or duplication, as well as confusion, in 
terms of the complaints process in relation to the OVIC. This was previously noted 
in the Committee’s Report into Victorian oversight agencies 2015–16, which called 
on the Victorian Government to clarify the complaints management process. 

In October 2017, the Chair of the Committee Mr Neil Angus MP wrote to the 
Special Minister of State Hon Gavin Jennings MLC requesting clarification 
as to how complaints made against the OVIC can best be managed between 
the Committee and the Inspectorate. The Minister wrote to the Committee on 
23 January 2018, responding to the Committee’s letter.

RECOMMENdATION 5:  That the Victorian Government clarify the monitoring 
and oversight of the Office of the Victorian Information Commissioner in relation to 
the Accountability and Oversight Committee and the Victorian Inspectorate’s similar 
responsibilities.

In relation to the Committee’s previous recommendation that the Inspectorate 
reviews the requirement that complaints must be submitted in writing, the 
Committee notes that the Inspectorate now permits complaints to be made by 
telephone.110

This is a positive development in terms of the accessibility of Victoria’s oversight 
framework. The Committee notes it is also in keeping with recent changes to the 
Ombudsman’s powers that allow complaints to be made by telephone. 

Judicial Commission of Victoria

The Inspectorate gained the additional function of monitoring the Judicial 
Commission of Victoria, which commenced operations on 1 July 2017.111 

The Judicial Commission, which was established to provide for investigations 
into judicial officers and non‑judicial members of VCAT, has coercive powers to: 

• require an officer to undergo a medical examination

• require the production of a document

• issue a witness summons

• examine a person under oath or affirmation.112

The Inspectorate may request information from the Judicial Commission in 
relation to the use of coercive powers.113 

110 <vicinspectorate.vic.gov.au/wp‑content/uploads/2017/07/Fact‑sheet‑Making‑a‑complaint‑to‑the‑VI.pdf>.

111 Judicial Commission of Victoria Act 2016 (Vic), 16 of 2016, section 68.

112 Judicial Commission of Victoria Act 2016 (Vic), 16 of 2016, section 3. 

113 Judicial Commission of Victoria Act 2016 (Vic), 16 of 2016, section 68; Victorian Inspectorate Act 2011 (Vic), 70 of 
2011, section 11(5).

https://vicinspectorate.vic.gov.au/wp-content/uploads/2017/07/Fact-sheet-Making-a-complaint-to-the-VI.pdf
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It can also receive disclosures about an officer of the Judicial Commission, other 
than a judicial member of the board of the Judicial Commission, under the 
Public Disclosure Act 2012. If the Inspectorate considers that such a disclosure 
might quality as a protected disclosure it must notify IBAC, which then assesses 
whether it is a protected disclosure complaint.

The Committee gained the additional function of monitoring the performance of 
the duties and functions of the Victorian Inspectorate in respect of the Judicial 
Commission, matching its existing function to monitor the Inspectorate in 
respect of Ombudsman officers.114 However, as it commenced operations outside 
the reporting period, this performance is not assessed in this report. 

4.3 Performance of the Victorian Inspectorate relating to 
the Victorian Ombudsman

4.3.1 Notifications received from the Ombudsman

Section 16F(2) of the Ombudsman Act requires the Ombudsman to notify the 
Inspectorate of any complaint received relating to conduct of:

• IBAC or IBAC personnel

• an Ombudsman officer, VAGO officer, the Chief Examiner or an Examiner 
(other than complaints about corrupt conduct).

Table 4.1 below provides a summary of notifications received by the Victorian 
Inspectorate from the Ombudsman. 

Table 4.1 Victorian Inspectorate notifications received from the Ombudsman

2014–15 2015–16 2016–17

Notifications of complaints received

• Concerning IBAC officers

• Concerning Ombudsman officers

• Concerning VAGO officers

9

4

3

2

5

4

1

0

1

1

0

0

Notification of summonses 13 26 15

Notification of issue and cancellation of confidentiality notices 27 5 29

Audio recordings of persons compulsorily examined (persons) 39 42 51

Source: Compiled by the Accountability and Oversight Committee.

As in previous years, notifications from the Ombudsman comprise only a 
small number of total notifications received by the Inspectorate, with a further 
511 notifications from IBAC, 102 from the Office of the Chief Examiner and 0 from 
VAGO. 115 

114 Judicial Commission of Victoria Act 2016 (Vic), 16 of 2016, section 205.

115 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 13.
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4.3.2 Enquiries and complaints received about the Ombudsman

The Inspectorate distinguishes between complaints and enquires as follows:

• An enquiry is contact from the public seeking information about the 
Inspectorate’s complaint processes or information. It may or may not 
proceed to become a complaint.

• A complaint is a matter where the Inspectorate has received in writing a 
person’s clear intention that they wish to make a complaint.116

The Inspectorate provides an official complaints form on its website to assist the 
public in making a complaint. The form is available in PDF and online format.117 
Use of the form is not mandatory, but it is encouraged to ensure complainants 
provide sufficient and relevant information about their complaint.118 

As noted in section 4.2.1, the Inspectorate now allows for complaints to be made 
by telephone.

In 2016–17 the Inspectorate received 27 enquiries and 32 complaints about 
Ombudsman officers. A comparison with the previous two years is shown in 
Table 4.2 below.

Table 4.2 Enquiries and complaints received by the Victorian Inspectorate about Victorian 
Ombudsman officers

2014–15 2015–16 2016–17

Enquiries 19 40 27

Complaints 25 30 32

Source: Compiled by the Accountability and Oversight Committee.

The Inspectorate received 32 complaints alleging non‑compliance with 
procedural fairness requirements by the Ombudsman in 2016–17. 

Of these:

• 2 complaints were deemed closed, as information requested was not 
provided by the complainant

• 21 complaints were closed due to insufficient evidence to support the 
complainant’s allegations, or that the Ombudsman’s conduct appeared 
reasonable in the circumstances

• 4 complaints were not considered by the Inspectorate because they were still 
being considered by the Ombudsman

• 1 complaint was considered to be outside the Inspectorate’s jurisdiction

116 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 10.

117 Victorian Inspectorate, ‘Complaints & investigations’, viewed 28 October 2016, <vicinspectorate.vic.gov.au>.

118 Victorian Inspectorate, ‘Notes for complainants’, viewed 27 October 2016, <vicinspectorate.vic.gov.au>.
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• 1 complaint was referred to IBAC

• 3 complaints were still being considered by the Inspectorate as at 
30 June 2017.119

The Inspectorate has previously informed the Committee that it has a general 
policy of not accepting complaints about an agency where:

• the substantive matter is still being considered by the agency 

• there is no indication that the agency had caused undue delay in considering 
the matter.120

The Inspectorate’s annual report notes that in managing the 32 complaints 
against Ombudsman officers, the Inspectorate found that the Ombudsman is 
effective in providing complainants with the opportunity to be heard in the 
consideration of their complaints.121 This is a basic element of procedural fairness. 

4.3.3 Monitoring of the Ombudsman and own motion investigations

The Inspectorate monitors compliance by Ombudsman officers with procedural 
fairness requirements under the Ombudsman Act 1986. This includes the conduct 
of enquiries and investigations, and recommendations.

In 2016–17, the Inspectorate engaged with the Ombudsman’s office to expand 
its understanding of the investigatory context in which persons are examined 
by the Ombudsman to inform its assessment of the legality and propriety of the 
Ombudsman’s exercise of coercive powers.122 

The Inspectorate also engaged with the Ombudsman’s office to coordinate 
the receipt by the Inspectorate of regular up‑to‑date copies of the policies and 
procedures used by the Ombudsman in relation to the exercise of coercive 
power.123

The Inspectorate may request a report from the Ombudsman in relation to 
coercive questioning in an investigation. During the 2016–17 reporting period, 
the Inspectorate did not consider it necessary to make such a request of the 
Ombudsman.124

 

Adopted by the Accountability and Oversight Committee 
55 St Andrews Place, East Melbourne 
5 February 2018

119 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 12.

120 Accountability and Oversight Committee, Report into Victorian oversight agencies 2015‑16, Parliament of 
Victoria, Melbourne, 2016, p. 49.

121 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 18.

122 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 18.

123 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 18.

124 Victorian Inspector, Annual report 2016–17, Victorian Inspectorate, Melbourne, 2017, p. 18.


