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Executive Summary

Fundamental legal rights are necessary to achieve justice within a legal system, 
and act as a vital constraint on the coercive power of the state. The presumption 
of innocence, natural justice, the right to silence, and the privilege against self-
incrimination recognise the inviolable dignity of each individual and that all 
individuals have rights relative to one another and against the state.

In recent years, the growth of government and the expansion of the number of 
regulators and agencies has been accompanied by a willingness to confer on 
regulators the power to ignore or restrict the fundamental legal rights of Australians. 
This report illustrates the ongoing erosion of legal rights that persists in Australia. 
This has been measured by an analysis of the content of all legislation passed by the 
Commonwealth parliament in 2019.

Our research is an audit of Commonwealth legislation passed in 2019, building on 
research the Institute of Public Affairs began in 2014.1 The IPA’s 2014 report The 
State of Fundamental Legal Rights in Australia found 262 provisions which breach 
fundamental legal rights. That report focussed on the extent to which four such 
fundamental legal rights are abrogated in current acts of the federal parliament:

1. The presumption of innocence and burden of proof;

2. Natural justice;

3. The right to silence;

4. Privilege against self-incrimination.

Updates to that research published by the Institute of Public Affairs in April 2016, 
February 2017, December 2017, and January 2018 found there had been a net 
increase in the number of breaches in federal legislation passed in each year since 
2014, with 358 provisions found at the end of 2018.

This update includes all legislation passed by the Commonwealth parliament in 2019. 
In total, our research has uncovered a net increase of 23 provisions that breach 
fundamental legal rights in legislation passed in 2019. Specifically, 26 such provisions 
were added in 2019, while just 3 were repealed. According to this analysis, there are 
now no fewer than 381 provisions in federal legislation which undermine or remove 
the fundamental legal rights of Australians. 

1 Simon Breheny and Morgan Begg, ‘The state of fundamental legal rights in Australia’ (Occasional Paper, Institute of 
Public Affairs, 2014).
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Legal right
Breaches 
at end of 
2018 

Breaches 
added in 
2019 

Breaches 
repealed 

Breaches at 
end of 2019

Burden of proof 58 5 1 62
Natural justice 98 6 0 104
Right to silence 65 10 0 75
Privilege against  
self-incrimination

137 5 2 140

TOTAL 358 26 3 381

Our research also indicates that the Coalition may have a particularly poor record 
with protecting legal rights. In the six years of Coalition government since 2014 a 
net increase of no fewer than 143 legal rights breaches have been recorded. This 
compares with 67 legal rights breaches which occurred under the six years of the 
previous Labor government from 2008 to 2013 which remain in force in 2019. 

The data also shows that, with regards to laws that are still in force in 2019, the 
Coalition has a worse long-term record than Labor when in government for legal 
rights breaches. In legislation currently in force, Coalition governments have been 
responsible for no fewer than 279 legal rights breaches, compared with 102 
breaches under Labor governments. Part of this is due to the Coalition being in 
government for 25 years since 1976 compared with 19 years of Labor government. 
On an average annual basis, though, the Coalition still has a far worse record with 
around 11 breaches for each year of Coalition government compared with five 
breaches each year on average under Labor.

This report makes two recommendations:

1. All current provisions that breach fundamental legal rights must be repealed; and

2. Legislators should commit to a greater level of respect for the principles of the 
rule of law and refuse to pass laws that breach the fundamental legal rights  
of Australians.
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Introduction

Fundamental legal rights refer to the protections which are afforded to citizens in a 
legal system to ensure as much as possible that just outcomes are the norm and that 
the state is restrained from abusing its powers in enforcing the law. These rights are 
a fundamental element of the rule of law, which is derived from legal and political 
traditions which developed over centuries in the English common law and were 
inherited in Australia at the time of colonisation through to Federation. 

Legal rights emerged through an acceptance which developed in the western world 
over the past two millennia of the knowledge that all people are endowed with 
inalienable rights and freedoms which cannot be legitimately confiscated by fellow 
citizens or the state. Embedding the moral concept of equal human dignity into the 
legal system implies a separation of the individual from their actions (which is a 
secularised continuation of the Christian concept of separating the sin from the sinner). 
All citizens are to be treated in like manner under the law regardless of the crimes of 
which they are accused – from the most heinous to frivolous – and regardless of their 
race, gender, religious beliefs, or ethnicity, all citizens have rights against the coercive 
potential of the state. 

However, in recent decades, it has become more normal for parliaments to draft 
legislation in a way that undermines or overwrites these fundamental legal rights. 
Beginning in 2014, the Institute of Public Affairs has been analysing legislation passed 
each year by the Commonwealth government to understand the extent that four 
specific fundamental legal rights—the presumption of innocence, natural justice and 
procedural fairness, the right to silence, and the privilege against self-incrimination—
are undermined or removed. 

This report builds on the work of a series of reports published every year between 
2014 and 2018, to arrive at a net total figure of provisions of Commonwealth 
legislation which restrict fundamental legal rights. The results of this report can be 
observed in the table below. 

Legal right
Breaches 
at end of 
2018 

Breaches 
added in 
2019 

Breaches 
repealed 

Breaches at 
end of 2019

Burden of proof 58 5 1 62
Natural justice 98 6 0 104
Right to silence 65 10 0 75
Privilege against  
self-incrimination

137 5 2 140

TOTAL 358 26 3 381
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There were 26 breaches of the fundamental legal rights of Australians introduced 
in 2019 by the Commonwealth parliament. Only three instances of extant breaches 
were removed, resulting in 23 net legal rights breaches. Our research also indicates 
that the Coalition may have a particularly poor record with protecting legal rights. 
In the six years of Coalition government since 2014 a net increase of no fewer than 
143 legal rights breaches have been recorded. This compares with 67 legal rights 
breaches which occurred under the six years of the previous Labor government from 
2008 to 2013 which are still in force in 2019. 

The data also shows that, with regards to the laws that are still in force in 2019, 
the Coalition has a worse long-term record than Labor when in government for 
legal rights breaches. In legislation currently in force, Coalition governments have 
been responsible for no fewer than 279 legal rights breaches, compared with 102 
breaches under Labor governments. Part of this is due to the Coalition being in 
government for 25 years since 1976 compared with 19 years of Labor government. 
On an average annual basis, though, the Coalition still has a far worse record with 
around 11 breaches for each year of Coalition government compared with five 
breaches each year on average under Labor.

The 2019 net increase of 23 legal rights breaches is less than what was recorded 
in 2018 (34) and in 2015 (28) but higher than what was recorded in 2016 and 
2017 (both 17). While a decrease in legislative activity is to be expected in years 
featuring a general election, as was the case in 2019, it appears that the prevalence 
of provisions breaching fundamental legal rights remains a persistent feature of 
the lawmaking process. The net increase in 2019 almost matched the average net 
increase of provisions breaching legal rights between 2015 and 2018, which was 24.

This persistent effort to restrict or undermine fundamental legal rights can be attributed 
to structural factors. In particular, the expansion of the size of government and the 
emergence of the “administrative state” or “regulatory state” following a period of 
microeconomic reform in the 1980s and 1990s has resulted in persistent regulatory 
growth.2 In 2019, the Commonwealth parliament passed 3,711 pages of legislation. 

Corresponding to this increase in regulatory activity is an abundance of regulatory 
agencies to administer the new laws. Institute of Public Affairs research from 2016 
estimated that as at April 2016, the federal government maintained 1,181 entities, 
bodies, and administrative relationships. Of these, 497 were estimated to be involved 
in policy design or enforcement of the federal regulatory system.3

This has also coincided with a question about how to administer the immense 
number of laws now in force. There appears to be trade-off between the supposed 
inefficiency of respecting legal rights and the efficiency of regulatory convenience 
in the form of greater coercive powers. Unfortunately, lawmakers have tended to 
opt for the latter. As Dr Chris Berg, Postdoctoral Fellow at RMIT University and an 

2 See Chris Berg, ‘The Growth of Australia’s Regulatory State: Ideology, Accountability, and the Mega-Regulators’ 
(Institute of Public Affairs, 2008).

3 Mikayla Novak, ‘The Red Tape State’ (Institute of Public Affairs, Research paper, 2016).
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Adjunct Fellow with the Institute of Public Affairs, explained in 2013, the regulatory 
state describes a broader phenomenon in government than regulatory growth. The 
fragmentation of institutions and bureaucracies have developed into a network 
of interests competing for funds, public attention, and the attention of parliament. 
Independent regulatory agencies have been delegated broad regulatory powers but 
have little formal accountability or oversight.4 As Professor Richard Epstein from New 
York University Law School observes, ‘the administrative state gives rise to a peculiar 
blend of bureaucratic rule and discretion that does not comport with the historical 
conception of a rule of law’.5

Convenience should never be an objective of prosecutors and regulators. As the 
IPA noted in The State of Fundamental Legal Rights in Australia in 2014 (the “2014 
audit”), ‘the common law legal system is ideal not for the ease with which it allows for 
prosecutions, but for the protections it offers against an overbearing state.’6

This report is divided into six chapters. The first four cover the state of each of the 
above-mentioned legal rights separately. The fifth presents an overall picture of the 
state of legal rights in federal law. The sixth provides an analysis and comparison of 
the policy areas which tend to attract legal rights breaches. Appendix 1 details the 
provisions that breached one of the four fundamental legal rights and Appendix 2 
details an analysis of the breaches identified in the 2014, 2015, 2016, 2017, and 
2018 audits to identify which have been repealed in 2019. 

4 Chris Berg, ‘The Biggest Vested Interest of all: How Government Lobbies to Restrict Individual Rights and Freedoms’ 
(Institute of Public Affairs, 2013) 6.

5 Richard Epstein, ‘Why the Modern Administrative State is Inconsistent with the Rule of Law’ (2008) 3 NYU Journal of 
Law & Liberty 491, 495.

6 Breheny & Begg, above n 1, 7.
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The presumption of innocence and 
burden of proof

The presumption of innocence means that in any legal dispute involving an accusation of civil 
or criminal wrongdoing, the party who initiates the legal dispute bears the responsibility of 
proving every element of the offence or wrongdoing. The party who initiates the legal action is 
said to bear the burden of proving the elements of their case, otherwise the case is presumed 
in the defendant’s favour. In 2014 the IPA discussed why this is so important:

Strict rules governing the burden of proof lie at the heart of any just legal system. 
This principle cannot be underestimated in its importance, as it supports the vital 
legal principle of the presumption of innocence.7

Difficulties associated with proving elements of an offence or civil remedy does not 
mean reversing the burden of proof is justified. As we also outlined in 2014, ‘the 
common law legal system is ideal not for the ease with which it allows for prosecutions, 
but for the protections it offers against an overbearing state.8

Our research has found that in 2019, five provisions were added to the 58 extant federal 
laws that reversed the burden of proof. One was repealed over the same time period. 

Legal right
Breaches 
at end of 
2018 

Breaches 
added in 
2019 

Breaches 
repealed 

Breaches at 
end of 2019

Burden of proof 58 5 1 62

The chart below shows the year in which the provisions that reverse the burden of 
proof, currently in federal legislation, were introduced. 2019 is highlighted in red.

Chart 1: Onus of proof breaches in current legislation, by year
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7 Breheny and Begg, 5.

8 Breheny and Begg, 7.
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Natural justice
The second category of legal rights we have analysed are the principles of natural 
justice. Natural justice refers broadly to the rule against bias and the right to a fair 
hearing. This encompasses procedural fairness, meaning the right to be heard and 
considered fairly prior to an adverse decision being made, and the right to have an 
adverse decision reviewed by a court. Of natural justice, the Australian Law Reform 
Commission noted in a 2015 report into traditional rights and freedoms that:

A fair procedure for decision making is an important component of the rule of law. The 
common law recognises a duty to accord a person procedural fairness – a term often 
used interchangeably with natural justice – before a decision that affects them is made.9

Associated with this is the right to challenge administrative decisions in Australian courts:

Access to the courts to challenge administrative action is an important common 
law right. Judicial review of administrative action is about setting the boundaries 
of government power. It is about ensuring government officials obey the law and 
act within their prescribed powers.10

Our research has found that in 2019, six provisions were added to the 98 extant 
federal laws which limit the principles of natural justice.

Legal right
Breaches 
at end of 
2018 

Breaches 
added in 
2019 

Breaches 
repealed 

Breaches at 
end of 2019

Natural justice 98 6 0 104

The chart below shows the year in which the provisions that limit the principles of natural 
justice, currently in federal legislation, were introduced. 2019 is highlighted in red.

Chart 2: Natural justice breaches in current law, by year
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9 Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth Laws, 
Report No 129 (2015) 391-2.

10 Ibid 413.
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Right to silence

The third legal right we have researched is the right to silence. In 2014, we discussed 
its importance:

The right to silence is a fundamental freedom that has been a feature of the 
common law for centuries. Just as with so many of our freedoms, this right is 
also under attack. The right to silence grants an accused the ability to refuse to 
comment on any allegations and accusations. Just as with the burden of proof, 
the onus is on the prosecution to establish your guilt and produce any testimony 
or evidence that establishes that fact.11

Our research has found that in 2019, 10 provisions were added to the 65 extant 
federal laws which limit the right to silence. None were repealed over the same  
time period.

Legal right
Breaches 
at end of 
2018 

Breaches 
added in 
2019 

Breaches 
repealed 

Breaches at 
end of 2019

Right to silence 65 10 0 75

The chart below shows the year in which the provisions that removes the right to silence 
currently in federal legislation were introduced. 2019 is highlighted in red.

Chart 3: Right to silence breaches in current legislation, by year
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11 Breheny & Begg (2014) 18.
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The privilege against self-incrimination

The privilege against self-incrimination is a right that evolved from the right to silence, 
but is also a fundamental freedom in its own right. More than a mere rule of evidence, 
it is deeply engrained in the common law.12 The Australian Law Reform Commission 
summarised the privilege in 2015:

The privilege against self-incrimination allows a person to refuse to answer  
any question, or produce any document or thing, if doing so would tend 
to expose the person to conviction for a crime. Many Commonwealth 
statutes provide coercive information-gathering and investigation powers to 
Commonwealth agencies, and many of these statutes abrogate the privilege 
against self-incrimination.13

Our research has found that in 2019, 5 provisions were added to the 137 extant 
federal laws which abrogate the privilege against self-incrimination. Two provisions 
were repealed over the same time period. 

Legal right
Breaches 
at end of 
2018 

Breaches 
added in 
2019 

Breaches 
repealed 

Breaches at 
end of 2019

Privilege against  
self-incrimination

137 5 2 140

The chart below shows the year in which all provision that restricts the privilege against 
self-incrimination currently in federal legislation were introduced. 2019 is highlighted  
in red.

Chart 4: Privilege against self-incrimination breaches in current legislation, by year
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12 Sorby v Commonwealth (1983) 152 CLR 281, 288.

13 Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth Laws, 
Report No 129 (2015) 18.
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Legal rights breaches by year and 
policy area

These annual audits intend to do two things: to analyse what legislative changes 
occurred in each year that impact particular legal rights, and to create a snapshot of 
total legal rights breaches at the end of each year. 

Chart 5 is a representation of the years in which legal rights breaches contained in 
current federal legislation were introduced, up to and including 2019. It also highlights 
the government that was in power at the time of each of those breaches. 

Chart 5: Legal rights breaches in current legislation, by year
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As noted by the IPA in the first iteration of this research in 2014, this chart can best be 
understood as the legacy of each government’s contribution to the state of fundamental 
legal rights as the law stands today.14 The data appears to indicate an upward trend 
in the number of provisions breaching legal rights over time. In laws currently in force, 
the Coalition governments since 2014 is responsible for no fewer than 143 legal rights 
breaches. The preceding Labor governments between 2008 and 2013 were responsible 
for 67. 

The data also indicates that the Coalition may have a worse long-term record than 
Labor when in government for legal rights breaches. In legislation currently in force, 
Coalition governments have been responsible for 279 legal rights breaches, compared 
with 102 breaches under Labor governments. Part of this is due to the Coalition being in 
government for 25 years since 1976 compared with 19 years of Labor government. On 
an average annual basis, though, the Coalition still has a far worse record with 

14 Breheny & Begg (2014) 29.
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around 11 breaches for each year of Coalition government compared with five breaches 
each year on average under Labor. An important caveat to making conclusions about 
historical governments is that the audit is not capable of capturing legal rights breaches 
which were introduced by one parliament but repealed by a later parliament prior to the 
publication of the first IPA audit in 2014. 

As Chart 6 shows, the number of pages of legislation passed by the Commonwealth 
parliament has been trending downwards since 2012. This may mean that while the 
Coalition government is introducing relatively fewer laws compared to its Labour 
predecessor, the laws it is introducing contain a greater number of provisions breaching 
fundamental legal rights. The upward trend may also be attributable to the process 
of legislative renewal, which refers to the process where old laws are rewritten or 
updated with provisions being retained or replaced in a similar form. Another reason 
for the increase may be the methodological: in the 2014 audit the scope of the analysis 
encompassed every piece of legislation in force, potentially leading to a conservative 
count. In each audit between 2015 and 2019, the analysis has focussed only on the 
legislation passed in each single year, potentially meaning the analysis is capable of 
identifying more breaches. 

Chart 6: Number of pages of legislation passed by the Commonwealth 
government since 1976

Source: IPA
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Legal rights breaches by category

In 2019, provisions undermining fundamental legal rights were most prevalent in the 
areas of health and sport and taxation and finance.

Category
Breaches pre-
2019

Net change in 
2019

Total

Taxation and finance 48 +4 52
Courts and law 
enforcement

41 +2 43

Trade and commerce 38 +2 40
Defence and national 
security

33 +1 34

Environment 26 +3 29
Illicit substances 28 0 28
Employment and 
discrimination

24 0 24

Health and sport 18 +6 24
Grants and social services 18 0 18
Immigration 16 0 16
Media and 
communication

12 +2 14

Governance & 
administration

10 0 10

Transport, aviation and 
maritime

9 -1 8

Education 8 0 8
Customs 8 0 8
Property 7 0 7
Foreign Affairs 3 +2 5
Primary industries 3 +2 5
Electoral matters 4 0 4
Not for profits 2 0 2
Minerals & resources 2 0 2
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The chart below represents these categories as they stand at the end of 2019. 

Chart 7: Legal rights breaches in current legislation, by category 
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Conclusion

Fundamental legal rights are necessary to achieve justice within a legal system, and act 
as a vital constraint on the coercive power of the state. A failure to uphold and respect 
these legal rights is inconsistent with the rule of law. Unfortunately, the IPA’s series of 
audits, beginning in 2014 demonstrate that traditional legal rights are being persistently 
undermined in Commonwealth legislation. This audit is consistent with trends in recent 
years, which are characterised by legal rights breaches and legislative activity above 
historical levels. 

Our research, which focussed on the presumption of innocence and the burden of 
proof, the principles of natural justice, the right to silence, and the privilege against self-
incrimination, has found that the number of breaches has increased from 262 at the end 
of 2014 to 381 at the end of 2019. This is evidence of a systemic problem.

This update, as well as our previous audits, also provides the authoritative blueprint for 
reform, highlighting precisely where the problem areas are, and how the situation can  
be remedied.

In order to safeguard the rule of law and to achieve just outcomes in Australia’s legal 
system, we must be vigilant in safeguarding these rights. This means that all current 
provisions that breach fundamental legal rights must be repealed, and legislators should 
commit to a greater level of respect for the principles for the rule of law and refuse to 
pass laws which fail to respect the fundamental legal rights of Australians. 
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Appendix 1 – Provisions that  
breach fundamental legal rights in  
2019 legislation

Provisions that reverse the burden of proof and the presumption  
of innocence 

Legislation
Key word(s) 
searched

Relevant section Category

Combatting Child Sexual 
Exploitation Legislation 
Amendment Act 2019 

“bears 
a legal 
burden”

Inserts section 474.22A into 
the Criminal Code Act 1995

Possession or controlling child 
abuse material obtained or 
accessed using a carriage 
service

Courts and law 
enforcement

Description: If the prosecution proves beyond reasonable doubt a person has 
possession or control of child abuse material on a computer or 
data storage device, then it is presumed that the defendant used 
a carriage service to obtain or access child abuse material. The 
defendant bears a legal burden in proving otherwise.

“bears 
a legal 
burden”

Inserts section 272.17 into the 
Criminal Code Act 1995

Defence based on valid and 
genuine marriage

Courts and law 
enforcement

Description: It is a defence to a prosecution for an offence against sections 
272.12(1) or 272.13(1) if the defendant, bearing a legal burden, 
proves that at the time of the sexual intercourse or sexual activity, 
there existed between the defendant and the young person a 
marriage that was valid and genuine.

Offshore Petroleum and 
Greenhouse Gas Storage 
Amendment (Miscellaneous 
Amendments) Act 2019

“bears 
a legal 
burden”

Inserts Schedule 2A, section 
23 into the Offshore Petroleum 
and Greenhouse Gas Storage 
Act 2006

Environment

Description: In a prosecution for refusing or failing to do anything required 
by a well integrity law, the defendant bears a legal burden in 
proving that it was not practicable to do that thing because of an 
emergency prevailing at the relevant time.
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Treasury Laws Amendment 
(Enhancing Whistleblower 
Protections) Act 2019 

“Onus of 
proving”

Repeals and inserts section 
1317AD into the Corporations 
Act 2001 | Compensation and 
other remedies—circumstances  
in which an order may  
be made

Trade and 
commerce

Description: In proceedings where a person seeks an order against a second 
person under section 1317AE of the Corporations Act 2001,the 
second person bears the onus of proving that the claim is not 
made out.

“Onus of 
proving”

Inserts Part IVD into the 
Taxation Administration Act 
1953 Section 141ZZZ | 
Compensation and other 
remedies—circumstances in 
which an order may  
be made

Trade and 
commerce

Description: In proceedings where a person seeks an order under section 
14ZZZ of the Taxation Administrative Act 1953 in relation to a 
second person, the second person bears the onus of proving that 
the claim is not made out.

Total number of Acts 3 Total number of provisions 5

Provisions that limit natural justice 

Legislation
Key word(s) 
searched

Relevant section Category

Counter-Terrorism 
(Temporary Exclusion 
Orders) Act 2019 

“procedural 
fairness”

Section 26

Exclusion of procedural 
fairness

Defence 
and national 
security

Description: The Minister is not required to observe any requirements of 
procedural fairness in exercising a power or performing a 
function under this Act. 

Criminal Code Amendment 
(Sharing of Abhorrent 
Violent Material) Act 2019

“procedural 
fairness”

Inserts section 474.35 into the 
Criminal Code Act 1995

Notice issued by eSafety 
Commissioner in relation to a 
content service—presumptions

Communications 
and internet

Description: The eSafety Commissioner is not required to observe any 
requirements of procedural fairness in issuing a notice stating 
that, at the time the notice was issued, a specified content service 
could be used to access abhorrent  
violent material.
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“procedural 
fairness”

Inserts section 474.36 into the 
Criminal Code Act 1995

Notice issued by eSafety 
Commissioner in relation to a 
hosting service—presumptions

Communications 
and internet

Description: The eSafety Commissioner is not required to observe any 
requirements of procedural fairness in relation to issuing a notice 
stating that, at the time the notice was issued, abhorrent violent 
material was hosted on a specified hosting service.

Treasury Laws Amendment 
(2018 Measures No. 4) Act 
2019 

Adds subsections (gac) and 
(gad) to schedule 1 of the 
Administrative Decisions 
(Judicial Review) Act 1977

Taxation and 
finance

Description: This amendment adds decisions of the Commissioner of Taxation 
under subdivisions 265-C and Division 384 of Schedule 1 of 
the Taxation Administration Act 1953 to the list of classes of 
decisions excluded from judicial review under the ADJR Act. 

Treasury Laws Amendment 
(2018 Superannuation 
Measures No. 1) Act 2019

Inserts subsection (gb) 
to Schedule 1 of the 
Administrative Decisions 
(Judicial Review) Act 1977

Taxation and 
finance

Description: This amendment adds decisions of the Commissioner of Taxation 
made under section 19AB of the Superannuation Guarantee 
(Administration) Act 1992 to the list of classes of decisions 
excluded from judicial review under the ADJR Act.

Treasury Laws Amendment 
(Making Sure Foreign 
Investors Pay their Fair 
Share of Tax in Australia 
and Other Measures) Act 
2019

Adds subsection (gaaa) 
to schedule 1 of the 
Administrative Decisions 
(Judicial Review) Act 1977

Taxation and 
finance

This amendment adds decisions of the Treasurer under section 
12-439 in Schedule 1 of the Taxation Administration Act 1953 
to the list of classes of decisions excluded from judicial review 
under the ADJR Act.

Total number of Acts 5 Total number of provisions 6

Description:
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Provisions that restrict the right to silence 

Legislation
Key word(s) 
searched

Relevant section Category

Defence Legislation 
Amendment Act 2019 

“must 
comply”

Inserts section 72E into the 
Defence Reserve Service 
(Protection) Act 2001

Compliance with notice  
to produce

Defence 
and national 
security

Description: A person who is given a notice by the Chief of the Defence Force 
under subsection 72D(2) to provide information or produce a 
document must comply with the notice within the period specified 
in the notice. A person who contravenes this section is liable to a 
civil penalty. 

Industrial Chemicals Act 
2019

“must 
comply”

Section 77 

Person must comply with 
requirement to provide 
information

Health and 
sport

Description: A person commits an offence or contravenes this section if the 
person is given a notice under section 76 and the person does 
not provide the information specified in the notice to the Executive 
Director of the Australian Industry Chemicals Introduction within 
the period specified in  
the notice.

“must 
comply”

Section 162 

Person must comply with notice 
under section 161

Health and 
sport

Description: A person commits an offence or contravenes this section if the 
person is given a notice under section 161 requiring the person to 
give information or to produce a document and the person does 
not comply with the requirement.

Treatment Benefits (Special 
Access) Act 2019

“fails to 
comply”

Section 44 

Failure to comply with  
a notice

Foreign affairs

Description: A person commits an offence if the person fails to comply with 
a notice under section 43 requiring the person to provide to the 
Repatriation Commission such information as the Repatriation 
Commission requires.

Description:



19 Institute of Public Affairs www.ipa.org.au

Treasury Laws Amendment 
(Design and Distribution 
Obligations and Product 
Intervention Powers) Act 
2019 

“failure to 
comply”

Section 994H 

Information to be provided to 
ASIC

Taxation and 
finance

Description: A person who is required by ASIC to provide it with distribution 
information or records under section 994H(1) or (2) must comply 
with the requirement by the date specified by ASIC in the 
requirement. Failure to comply with this section is an offence. 

National Sports Tribunal Act 
2019

“fails to 
comply”

Section43 

Failure to comply with notice

Health and 
sport

Description: A person commits an offence if the person is given a notice under 
section 42 by a member of the National Sports Tribunal for the 
purposes of dealing with a dispute before the tribunal to give 
information or produce a document specified in the notice, and the 
person fails to comply with the notice.

“fails to 
answer”

Section 44 

Refusal to be sworn or to answer 
questions

Health and 
sport

Description: A person commits an offence if the person appears as a witness 
before the National Sports Tribunal a member of the Tribunal has 
required the person to answer a question and the person fails to 
answer the question.

General of Live Animal 
Exports Act 2019

“answer 
questions”

Section 11 

Inspector-General may require 
information etc.  
for review

Agriculture

Section 11(3) imposes a civil penalty where a person is required 
to answer questions, give information in writing, or produce 
documents under a notice issued by the Inspector-General of Live 
Animal Exports but does not comply with the requirement.

Description:
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Offshore Petroleum and 
Greenhouse Gas Storage 
Amendment (Miscellaneous 
Amendments) Act 2019

“failure to 
comply”

Inserts Schedule 2A, clause 8 
into the Offshore Petroleum and 
Greenhouse Gas Storage Act 
2006

Well integrity inspections—
powers to require information, 
and the production of documents 
and things

Environnment

Description: A person commits an offence if the person is subject to a 
requirement under clause 8 (including a requirement to produce 
a document or thing) and the person omits to an act and the 
omission breaches the requirement.

Medical and Midwife 
Indemnity Legislation 
Amendment Act 2019

“fails to 
comply”

Inserts section 53E into the 
Medical Indemnity  
Act 2002 

Failing to give information

Health

Description: The person commits an offence if the person fails to comply with 
the request for information under section 53D.

Total number of Acts 8 Total number of provisions 10

Provisions that abrogate the privilege against self-incrimination 

Legislation
Key word(s) 
searched

Relevant section Category

Industrial Chemicals Act 
2019 

“self-  
incrimination”

Section 175 

Self-incrimination

Health

Description: An individual is not excused from giving information or 
producing a document under section 161 on the ground that 
the information or the production of the document might tend to 
incriminate the individual or expose the individual to a penalty.

Treatment Benefits (Special 
Access) Act 2019

“tend to 
incriminate”

Section 45 

Self-incrimination

External affairs

Description: An individual is not excused from giving information or evidence, 
or producing a document or a copy of a document, under 
section 43 on the ground that the information or evidence, or the 
production of the document or copy, might tend to incriminate 
the individual or expose the individual to a penalty.

Description:
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Combatting Child Sexual 
Exploitation Legislation 
Amendment Act 2019

“tend to 
incriminate”

Inserts section 273B.5 into the 
Criminal Code Act 1995

Failing to report child sexual 
abuse offence

Courts and law 
enforcement

Description: An individual is not excused from failing to disclose information 
as mentioned in section 273.5(1)(e) or (2)(e) on the ground that 
disclosing the information might tend to incriminate the individual 
or otherwise expose the individual to a penalty or other liability.

Inspector General of Live 
Animal Exports Act 2019 

“self-  
incrimination”

Section 38 

Privilege against self-
incrimination

Agriculture

Description: A person is not excused from answering a question, giving 
information or producing a document under section 11 on the 
ground that the answer, the information or the production of 
the document might tend to incriminate the person or make the 
person liable to a penalty.

Offshore Petroleum and 
Greenhouse Gas Storage 
Amendment (Miscellaneous 
Amendments) Act 2019

“is not 
excused”

Inserts Schedule 2A, clause 
8 into the Offshore Petroleum 
and Greenhouse Gas Storage 
Act 2006

Well integrity inspections—
powers to require information, 
and the production of 
documents and things

Environment

Description: Clause 8(8) provides that a person is not excused from 
answering a question or producing a document or thing when 
required to do so under clauses 8(1) or (3) on the ground that 
the answer to the question, or the production of the document 
or thing, may tend to incriminate the person or make the person 
liable to a penalty.

Total number of Acts 8 Total number of provisions 12

Description:
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Appendix 2 – Provisions affecting 
fundamental legal rights which were 
repealed in 2019

Legislation
Legal right 
breached

Relevant section Category

Combatting Child Sexual 
Exploitation Legislation 
Amendment Act 2019 

Burden of 
proof

Amends section 270.7A of the 
Criminal Code Act 1995

Communications

Description: This amendment inserts a definition of forced marriage, which 
replaced the wording which was previously caught in the 
2015 report as a provision which reversed the burden of proof 
by imposing a legal burden on the defendant to rebut the 
presumption that a marriage is forced in  
particular circumstances. 

Defence Amendment 
(Call Out of the Australian 
Defence Force) Act 2018

Privilege 
against self-
incrimination

Repeals section 51SO of the 
Defence Act 1903. Came into 
force on 10 June 2019.

Defence 
and national 
security

Description: Section 51SO of the Defence Act 1903 was introduced in 2006 
and was identified in the 2014 report. 

Interstate Road Transport 
Legislation (Repeal) Act 
2018

Privilege 
against self-
incrimination

Repeals the Interstate Road 
Transport Act. Came into force 
on 1 July 2019.

Transport, 
aviation and 
maritime

Description: Section 45 of the Interstate Road Transport Act 1985 was in 
force between November 1985 and July 2019. It was identified 
in the 2014 report. 

Total number of Acts 3 Total number of provisions 3

Description:
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