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1 Introduction 

The Royal Commission into Violence, Abuse, Neglect and Exploitation of People 
with Disability (the Royal Commission) commissioned the Social Policy Research 
Centre (SPRC) at the University of New South Wales (UNSW) to undertake the 
research, critical analysis and preparation of this report. The method used to 
prepare this report is presented in Appendix A. 

The aim of the report is to describe the international human rights context in which 
the Royal Commission operates. The Royal Commission has been established with 
Terms of Reference that explicitly recognise the obligations contained in the United 
Nations Convention on the Rights of Persons with Disabilities (CRPD).

1 These Terms of Reference recognise that Australia has ratified the CRPD and is 
obliged to give effect to it, including ensuring that people with disability2 are free 
from violence, abuse, neglect and exploitation.3  

There has been evidence for many years about the unacceptable levels of all forms 
of violence, abuse, neglect and exploitation against people with disability, which led 
to the campaign for the Royal Commission, outlined in Section 2 of this report. This 
campaign can be understood in the context of the broader experience of inequality, 
discrimination and segregation that has defined the lives of people with disability, 
and is described in Section 3.  

The experience of inequality, discrimination and segregation was the catalyst and 
the frame of reference for the emergence of the disability rights movement in the 
1960s and 1970s. Section 4 outlines the critical role of this movement in the 
formulation of a new conceptualisation of disability, now known as the social model 
of disability. This social model formed the basis for critical disability analysis and 
concerted disability advocacy over many years, and was central to the push for the 
development of a human rights convention on disability.  

Section 5 outlines the failures of existing international human rights law prior to the 
CRPD, in addressing the inequality, discrimination and segregation experienced by 
people with disability. These failures were based on the prevailing medical model of 
disability, which framed disability as an individual deficit, a deviation from bodily, 
cognitive and mental norms that requires care, treatment and protection. This ableist 
normative standard was the basis for limiting or denying the human rights of people 
with disability.  

Section 6 outlines how the CRPD was negotiated and the central role of people with 
disability through their representative organisations in these negotiations. It explores 
the complexity and challenges for Member States of the United Nations (UN) and 
the disability movement in achieving consensus around the significant conceptual 
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shift that was being proposed and debated, at the same time as confronting the 
inaccessibility of UN infrastructure, facilities and processes.  

The CRPD is a binding human rights treaty that establishes normative standards 
and principles for international human rights law. Australia is legally obliged under 
international law to ensure that the CRPD is implemented throughout the country by 
the Commonwealth, States and Territories in their areas of responsibility. In Section 
7, the core elements of the CRPD and its dynamic nature are outlined. It explains 
the link between the human rights model of disability inherent to the CRPD, and a 
new concept of equality – transformative equality – that provides the roadmap for 
social transformation.  

Section 8 examines the application of human rights in the context of violence, 
abuse, neglect and exploitation experienced by people with disability. It focuses on 
how existing law, policy and practice frameworks enable this violence, abuse, 
neglect and exploitation.  

The implementation of the CRPD is critical to fulfilling the right of people with 
disability to be free from all forms of violence, abuse, neglect and exploitation. The 
social transformation required by the CRPD provides the foundation to assist the 
Royal Commission to conduct its investigations, make findings and determine 
recommendations.  

2 Overview 

The CRPD provides the most contemporary and holistic application of human rights 
and fundamental freedoms to people with disability. As part of the suite of human 
rights treaties4, it informs the elaboration of human rights more generally.  

The development of the CRPD was achieved after decades of disability rights 
activism to bring about a fundamental shift away from the conception that people 
with disability embody deficits that require systems of care, treatment and 
protection. The exclusion of people with disability from the development and 
implementation of law, policy and practice, in favour of the views of medical experts, 
service providers and professionals, has been reflected in the development of 
international law that attempted to confer rights upon people with disability but failed 
to remove the social welfare and medical response to disability. This is elaborated 
further in Section 5 below. 

With the adoption of the CRPD by the United Nations (UN) in December 2006, the 
community of nations rejected the ‘view of persons with disabilities as objects of 
charity, medical treatment and social protection’ and affirmed persons with disability 
as ‘subjects of rights, able to claim those rights as active members of society’.5  
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The CRPD negotiations are viewed as unprecedented in having involved the highest 
level of civil society participation of any human rights treaty.6 As outlined in Section 
6, through the active involvement of Disabled People’s Organisations (DPOs)7 and 
other civil society allies, the motto of the disability rights movement – ‘Nothing About 
Us, Without Us’ – was evident in both the CRPD negotiation process as well as the 
agreed final text.  

Australia’s implementation of the CRPD is central to the Terms of Reference of the 
Royal Commission, which are contained in the Commonwealth Letters Patent 
signed by the Governor General on 4 April 2019.8 These Terms of Reference state: 

Australia has international obligations to take appropriate legislative, 
administrative and other measures to promote the human rights of people 
with disability, including to protect people with disability from all forms of 
exploitation, violence and abuse under the Convention on the Rights of 
Persons with Disabilities.9 

People with disability, their DPOs, disability representative organisations and allies, 
campaigned extensively and over many years at both domestic and international 
levels for the establishment of the Royal Commission.10 This campaigning was in 
response to the lack of comprehensive action and protections to address the 
significantly high prevalence of all forms of violence, abuse, neglect and exploitation 
experienced by people with disability.11 Anti-discrimination legislation, disability 
action plans, reporting, protective and regulatory bodies, and the justice system at 
all levels of government, have not been able to adequately prevent, respond to or 
provide redress for this violence.12 In addition, there has been little to no recognition 
that law, policy and practice frameworks allow for forms of violence against people 
with disability, which legitimises acts of violence as care, treatment and protection.13 

In 2015, these campaign efforts led to the establishment of the Senate Inquiry into 
violence, abuse and neglect against people with disability in institutional and 
residential settings, including the gender and age-related dimensions, and the 
particular situation of Aboriginal and Torres Strait Islander peoples with disability, 
and culturally and linguistically diverse people with disability (the Senate Inquiry).14 
Recommendation 1 from that Senate Inquiry was to establish a Royal 
Commission.15  

However, it was not until 2019, and after further concerted campaigning, that the 
Royal Commission was finally established by the Australian Government.  

3 Inequality, discrimination and segregation  

From the 1960s to the present day, the disability rights movement has continuously 
exposed the significant levels of inequality, discrimination and segregation 
experienced by people with disability.  
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In 2005, just prior to the adoption of the CRPD, Goggin and Newell published 
Disability in Australia – Exposing a Social Apartheid.16 In this book, they draw on the 
‘shameful realities of the everyday lives’ of people with disability and state: 

Did not we as members of Australian society ‘deal’ with disability back in 
1981, the International Year of Disabled Persons, the year when we 
supposedly broke down the barriers? Yes, this was a watershed for 
understanding of disability in Australian society; yet a little over twenty years 
later not much has changed. Whatever the activity or realm of social life, 
people with disability endure a certain form of apartheid – one that no-one 
will name.17 

The use of the term ‘apartheid’ aimed to jar ‘the unconscious, deeply held and often 
cherished views and power relations structuring disability in Australia’, and denoted 
the ‘special places, practices and accommodations that mark a line not to be 
crossed between “normal” and “disabled”’.18  

Goggin and Newell also connected the term ‘apartheid’ to the: 

…appalling race relations of our own country, where our Indigenous peoples 
are oppressed in so many ways, stemming from the invasion of the 
continent, and their negation as human beings… Out of the practices of 
colonisation has arisen the situation where in so many ways our Indigenous 
people are subject to much higher rates of disability and early death 
compared with non-indigenous Australians.19  

In 2008, following Australia’s ratification of the CRPD, the Australian Government 
undertook an extensive national consultation with people with disability to inform the 
development of the National Disability Strategy 2010–2020 (NDS).20 The NDS is the 
mechanism for coordinated action to implement the CRPD by Australian 
governments. In 2009, the report from these consultations, Shut Out: The 
Experience of People with Disabilities and their Families in Australia was 
published.21 This report confirmed that ‘…many Australians with disabilities… are 
still experiencing systemic disadvantage’22 and that ‘[d]iscrimination and exclusion 
are frustrating features of daily life’.23 It concluded that: 

People with disabilities want to bring about a transformation of their lives. 
They want their human rights recognised and realised. They want the things 
that everyone else in the community takes for granted. They want 
somewhere to live, a job, better health care, a good education, a chance to 
enjoy the company of friends and family, to go to the footy and to go to the 
movies. They want the chance to participate meaningfully in the life of the 
community.24 

In 2013, and again in 2019, Australia appeared before the UN Committee on the 
Rights of Persons with Disabilities (CRPD Committee) for its initial and periodic 
reviews of CRPD implementation. DPOs, disability representative organisations and 
civil society participated in both review processes by preparing their own reports, 
called ‘shadow reports’, and appearing before the CRPD Committee to represent 
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the views of people with disability in Australia.25 Both the 2013 and 2019 Shadow 
Reports highlight significant levels of inequality, discrimination and segregation in 
daily life experienced by people with disability.26  

Little changed in the six years between each shadow report. The 2019 Shadow 
Report, Disability Rights Now 2019, acknowledged: 

…positive reforms that Australia has initiated since its first review in 2013, 
particularly implementation of the National Disability Insurance Scheme 
(NDIS) and the establishment of the Royal Commission into exploitation, 
violence and abuse of people with disability. However, people with disability 
still experience poverty, disadvantage and human rights violations, and this is 
particularly acute for Indigenous peoples and communities.27  

In the context of violence, abuse, neglect and exploitation experienced by people 
with disability, both reports highlighted grave and systemic human rights violations 
such as denial of legal capacity; the high prevalence of all forms of violence, forced 
sterilisation and medical interventions for people with disability and intersex people; 
forced treatments and restrictive practices in a broad range of settings; compulsory 
detention in mental health facilities and residential institutions; and indefinite 
detention in prisons.28  

During the September 2019 review hearing before the CRPD Committee – referred 
to as a ‘constructive dialogue’ – a number of CRPD Committee members explicitly 
stated that the situation in Australia did not appear to have changed in the six years 
following its initial review in 2013.29 The Australian Disability Discrimination 
Commissioner30 made a similar point to the CRPD Committee during the review, 
highlighting several areas of human rights concern that had been raised in the 2013 
review but had largely not been addressed at all, including the denial of legal 
capacity, forced sterilisation, indefinite detention of people with disability without 
conviction, segregated education, high unemployment rates, and failure to 
implement the NDS.31 The CRPD Committee’s 2019 concluding observations, or 
recommendations to Australia, reiterated many of the recommendations it made 
following its 2013 review.32 

Current evidence shows that Australia ranks poorly on the employment and poverty 
indicators of the Organisation for Economic Co-operation and Development 
(OECD), with people with disability only half as likely to be employed as people 
without disability, while around 45% of people with disability live near or below the 
poverty line – more than double the OECD average.33 The evidence demonstrates 
the significant prevalence of violence, abuse, neglect and exploitation frequently 
experienced by people with disability.34 For several years, the highest complaint 
area for the Australian Human Rights Commission (AHRC) has been under the 
Disability Discrimination Act 1992 (Cth) (DDA).35 Despite Australia’s ratification of 
the CRPD, people with disability continue to be segregated in specialised forms of 
accommodation, education and employment and are subjected to substitute 
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decision-making regimes through guardianship, financial management and mental 
health laws.36  

The ongoing reality of inequality, discrimination and segregation is exemplified by 
comments made at the first public sitting of the Royal Commission on 16 September 
2019. Commissioner Andrea Mason, a Ngaanyatjarra and Karonie woman from 
Central Australia, stated that she had been told that: 

First Nations people with disability have a lived experience that they describe 
as a type of apartheid. They have experienced times of exclusion, invisibility 
and being at the edge of our society. They are often not afforded the equality 
of respect and access to opportunities that other non-disabled Australians 
expect as their ordinary right to receive.37 

Commissioner Mason noted that non-Indigenous people with disability also 
described their life circumstances as ‘a system of apartheid’, and that this is ‘a point 
of reference from which we want to understand and depart from towards a different 
future’.38 

The disability rights movement in Australia has driven important policy and 
legislative reform with the aim of acknowledging the rights of people with disability, 
combating discrimination, closing institutions, providing adequate services and 
supports, and facilitating equal participation in society. While this has facilitated 
some incremental changes for people with disability, it has not led to the social 
transformation required by the CRPD.  

4 Conceptual shift in understanding disability 

A contemporary conceptualisation of disability has its roots in the political activism of 
the disability rights movement of the 1960s and 1970s. Although not as well-known 
or documented as the broader civil rights and social justice movements that were 
active at this time, the demands of the disability rights movement were substantially 
the same – an end to inequality, discrimination and segregation.39 People with 
disability began to form their own organisations, or DPOs, and actively campaign 
and protest against service systems, medical professionals and social institutions 
that kept them ‘captives of care’40; that confined them in ‘special’ institutions, 
schools and workplace settings; that dismissed their views in favour of experts and 
professionals; that made them vulnerable to violence, abuse, neglect and 
exploitation; and that overall kept them dependent, powerless and segregated from 
society.  

The campaign of the disability rights movement was, and still is, a rejection of the 
medical model of disability, which conceptualises disability as a deficit located in the 
individual – a deviation from bodily, cognitive and mental norms that requires a 
range of medical and expert interventions to diagnose, treat and cure.41 In not 
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meeting the normative standard of human being, people with disability are viewed 
as different, as exceptions, as other, requiring care, treatment and protection within 
social welfare and health regimes as a way of dealing with their ‘special’ needs.  

The disability rights movement in the United Kingdom (UK), through the Union of 
Physically Impaired Against Segregation (UPIAS)42, began the challenge against the 
medical model by asserting that: 

…disability is something imposed on top of our impairments, by the way we 
are unnecessarily isolated and excluded from full participation in society. 
Disabled people are therefore an oppressed group in society.43  

In this view, disability is not an inherent deficit within the individual, but is a socially 
imposed form of oppression. UPIAS saw its aim as focusing on ending this 
oppression by demanding State support be directed towards the independence, 
participation and autonomy of people with disability: 

The Union aims to have all segregated facilities for physically impaired 
people replaced by arrangements for us to participate fully in society. These 
arrangements must include the necessary financial, medical, technical, 
educational and other help required from the State to enable us to gain the 
maximum possible independence in daily living activities, to achieve mobility, 
to undertake productive work, and to live where and how we choose with full 
control over our lives.44  

The correlation to apartheid in South Africa was influential in the 1960s and 1970s 
for understanding the oppressive power relations inherent to the medical model of 
disability. A leading member of UPIAS, Vic Finkelstein who was influenced by his 
earlier involvement in the anti-apartheid movement in South Africa, has reflected on 
the parallels between the segregation inherent in the apartheid system of 
oppression and the ‘systematic segregation of disabled people’ in the UK.45 He 
noted that the ‘experience of oppression under apartheid played a much greater role 
in the emergence of the social model of disability than has so far been recognised 
and acknowledged’.46  

The view that disability was a socially constructed form of oppression was refined 
and formalised over a number of years by disability activists and academics into 
what became known as the social model of disability in the early 1980s.47 The social 
model of disability was embraced by the disability rights movement which mobilised 
political action globally against inequality, discrimination and segregation. The 
emergence of the Independent Living Movement in North America, and later in 
many other countries, actively rejected the medicalisation of people with disability, 
their institutionalisation and segregation from all aspects of society.48 In Australia, 
the pioneers of the contemporary disability rights movement were pushing to be 
freed from institutions49, to control their own lives and to end the social, attitudinal 
and environmental barriers that excluded people with disability from participating 
equally in society.50  
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There was also a growing self-advocacy movement of people with intellectual 
disability, which began in Sweden in the late 1960s51 and grew internationally, that 
focused on people with intellectual disability speaking up for themselves or others 
on issues that affected them.52 Although not explicitly acknowledging the social 
model of disability, the anti-psychiatry movement, or user and survivor movement, 
was a reaction to the medicalised approach to mental health, which included 
involuntary detention, coercive and forced treatment, that often had long-term 
adverse effects.53 The violence, abuse, neglect and exploitation that was being 
exposed in the mental health system was also a recognised reality within large 
disability residential institutions, as well as the many institutions that housed both 
people with intellectual and cognitive disability, and people with psychosocial 
disability.54 

The social model of disability has dominated both critical disability studies and 
disability rights advocacy for over 40 years. In the social model, the concepts of 
impairment and disability are different. Impairment is not viewed as individual deficit 
but as a personal characteristic that is one aspect of human diversity. Disability is 
the result of the way that society responds to impairment, with this response resulting in 
inequality, discrimination and segregation. It is society that disables or oppresses 
people with impairments by excluding them from dominant social institutions and 
arrangements.55 In other words, it is not individual impairment itself that underpins 
inequality, discrimination and segregation, but the response to impairment that 
establishes specialised legal, policy and practice frameworks to provide care, 
treatment and protection.  

In asserting a social model of disability, the disability rights movement challenged 
the legal, policy and practice frameworks that were developed by medical experts, 
service providers and professionals without involvement of the views and expertise 
of people with disability themselves. The exclusion of people with disability from the 
political process, from social institutions, and from policy development and decision-
making processes, led to demands from people with disability to be included in all 
matters affecting them and to have control over their own lives. In the 1990s, this 
demand for direct representation became encapsulated by the now universal motto 
of the disability rights movement, ‘Nothing About Us, Without Us’.56  

As discussed further in Section 5 below, at the international level, the social model 
of disability and the motto, ‘Nothing About Us, Without Us’, were critical points of 
reference within the disability rights campaign for a standalone treaty on the rights of 
persons with disability, as well as being influential within the CRPD negotiations and 
the final adopted treaty.57 Prior to the CRPD, people with disability received limited 
benefit from international human rights treaties. The non-binding, or ‘soft law’ 
declarations – the 1971 Declaration on the Rights of Mentally Retarded Persons58 
and the 1975 Declaration on the Rights of Disabled Persons59 – did state that 
persons with disability are subjects of international human rights law, but did this 
largely within the context of the medical model of disability. The disability rights 
movement argued that a binding international human rights treaty was essential to 
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outlining a normative framework for applying existing human rights to the issues and 
concerns of people with disability as understood in the context of the social model.60  

The social model was the catalyst for the shift in how disability is conceptualised, 
which has led to the translation of human rights in the context of disability embodied 
within the CRPD. While the CRPD is based on the social model of disability, it goes 
further by codifying a human rights model of disability.61 As outlined by Degener62, 
the CRPD recognises disability as a social construct, but also ‘values impairment as 
part of human diversity and human dignity’63, and it is this focus on the inherent dignity 
of the human being where the CRPD goes beyond the social model of disability.64  

Human dignity is the ultimate foundation of all human rights and freedoms65, 
described by Quinn and Degener as the ‘anchor norm of human rights’.66 More than 
any other human rights treaty, the concept of human dignity is recognised numerous 
times in the CRPD, including in the Preamble, the purpose, the general principles 
and within various articles.67 Degener asserts that: 

…whereas the social model merely explains disability, the human rights 
model encompasses the values of disability policy that acknowledges the 
human dignity of disabled persons. Only the human rights model can explain 
why human rights do not require absence of impairment.68 

As human dignity is integral to the human rights model of disability, the CRPD 
makes it explicitly clear ‘that impairment does not derogate human dignity nor does 
it encroach upon the disabled person’s status as a rights-bearer’.69 The concept of 
human dignity itself includes impairment as a valued individual attribute70, and this 
completely refutes and dismantles the normative standard that is the foundation of 
the medical model of disability.  

It has been over a decade since the adoption of the CRPD, but the disability rights 
movement continues to fight for the social transformation that is its promise. The 
conceptualisation of disability as an individual deficit, and the normative standard of 
the medical model is now commonly referred to as ‘ableism’. The ableist norm is 
generally internalised and seems benign;71 is often unstated, and appears natural 
and neutral.72 Ableism is still entrenched in contemporary legal, policy and practice 
frameworks which continue to segregate people with disability from the general 
population – in special schools, special institutions and accommodation arrangements, 
segregated employment, segregated transport systems, special access arrangements, 
special sporting events – and deny their autonomy through the removal of legal 
capacity, through compulsory financial management, compulsory mental health 
detention and treatment, and indefinite detention through justice diversion provisions.73 
The evidence74 demonstrates that segregated and parallel systems enable 
exploitation, violence and abuse, and so a human rights response to this evidence 
requires measures to dismantle these systems and to undertake structural and 
systemic reforms to adhere to the CRPD.75 
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Contemporary law, policy and practice frameworks have not made the conceptual 
shift that impairment is a valued part of human diversity and dignity, and that 
disability is socially constructed. This is critical to understanding the failure of 
frameworks to prevent, respond and provide redress for violence, abuse, neglect 
and exploitation. The devalued perceptions of people with disability in need of care, 
protection and treatment are not challenged and the ‘special’ segregated social 
arrangements and service systems that these frameworks establish are not 
problematised but normalised. While the focus remains on fixing or reforming 
existing systems that are built on ableism, the necessary social transformation 
required by the CRPD is not understood or realised.  

5 From welfare to human rights 

The exclusion of people with disability from policy discourse, research and high-level 
decision-making processes has meant that, like domestic governments, UN human 
rights bodies and intergovernmental processes had little grounding in the lived 
experience of people with disability and saw disability through a very narrow medical 
model lens.76 This has meant there has been very little traction beyond care, 
treatment and protection in international efforts to address the inequality, 
discrimination and segregation experienced by people with disability. Both domestic 
and international law has traditionally addressed disability within the context of 
social security, welfare, health or guardianship legislation, with people with disability 
being depicted as objects of welfare, health and charity programs rather than 
subjects with legal rights.77  

Influenced by the disability rights movement, international human rights law slowly 
began to recognise disability as a fundamental human rights issue from the early 
1970s.78 Although the subject of disability formed part of international human rights 
instruments, commentators have remarked that prior to the CRPD, disability was an 
invisible element of binding international human rights law.79 Disability is not 
identified as an area of concern in the founding international human rights 
instruments: the International Bill of Rights made up of the Universal Declaration of 
Human Rights (1948) (UDHR)80, the International Covenant on Civil and Political 
Rights (1966) (ICCPR), and the International Covenant on Economic, Social and 
Cultural Rights (1966) (ICESCR).  

Disability is first raised within a binding instrument as a substantive area of concern 
in the Convention on the Rights of the Child (1998) (CRC).81 In the CRC, article 23 
focuses specifically on children with disability, and disability is incorporated into the 
scope of non-discrimination.82 However, article 23 relies on a medical model 
approach as it sets out obligations focused on the ‘special care’ children with 
disability require in relation to their ‘special needs’.83 In addition, obligations in 
relation to children with disability have often been interpreted to be limited to article 
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23, rather than States Parties84 recognising that all CRC obligations apply equally to 
all children, including those with disability.85 

There had been some incremental attempts to address the inequality experienced 
by people with disability through treaty body jurisprudence. While the Human Rights 
Committee did not elaborate on the application of ICCPR to people with disability, it 
did clarify in its 1989 General comment No. 18: Non-discrimination that the right to 
equality and non-discrimination in ICCPR not only includes formal equality but also 
includes substantive equality.86 This was particularly important for people with 
disability as it recognised that just treating people the same to achieve formal 
equality does not necessarily ensure equitable outcomes and equality of 
opportunities, or substantive equality. 

In its 1991 General recommendation No. 18: Disabled women, the Committee on 
the Elimination of Discrimination against Women (CEDAW Committee) raised the 
need for States Parties to provide specific information in periodic reports on 
measures taken to ensure equality for women with disability, including special 
measures to ensure ‘equal access to education and employment, health services 
and social security, and to ensure that they can participate in all areas of social and 
cultural life’.87  

In 1994, the Committee on Economic, Social and Cultural Rights (CESCR 
Committee) elaborated, in its General comment No. 5: Persons with disabilities, that 
while ICESCR does not explicitly refer to disability, it still encompasses 
discrimination on the ground of disability.88 This was the first UN document to define 
disability-based discrimination: 

For the purposes of the Covenant, ‘disability-based discrimination’ may be 
defined as including any distinction, exclusion, restriction or preference, or 
denial of reasonable accommodation based on disability which has the effect 
of nullifying or impairing the recognition, enjoyment or exercise of economic, 
social or cultural rights.89 

However, in and of themselves, these aspects of international human rights law 
achieved very little in improving recognition and respect of the human rights of 
people with disability.90 The normative standard of the medical model of disability 
embedded in the international human rights framework made it challenging to 
interpret and apply human rights to the inequality, discrimination and segregation 
experienced by people with disability.  

This is also the case with international non-binding, or ‘soft law’ instruments, which 
is where most developments towards disability rights occurred. This is exemplified 
by the UN General Assembly adoption of the Declaration on the Rights of Mentally 
Retarded Persons (1971) and the Declaration on the Rights of Disabled Persons 
(1975). While these Declarations were explicit that people with disability were 
subjects of international human rights law, they were still couched in the 
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understanding of disability as individual deficit, and they legitimised segregation 
through specialised services and institutions.91 

The focus of disability within international intergovernmental work was through 
policy and program frameworks. In 1976, the UN General Assembly proclaimed 
1981 as the International Year of Disabled Persons, with the theme of ‘full 
participation’.92 Although the aim of the year was to promote the breaking down of 
barriers to participation, there was also a patronising and medical focus on ‘helping 
disabled persons in their physical and psychological adjustment to society’ and on 
‘effective measures for the prevention of disability’.93  

In 1982, the UN adopted the World Programme of Action concerning Disabled 
Persons (WPA).94 The WPA established as one of its goals the equalisation of 
opportunities for people with disability, which aimed to ensure that all aspects of 
society are made accessible to all, including housing, transport, health services, 
education and employment opportunities, the built and cultural environments, and 
sports and recreation.95 This initiated the shift from the medical model of disability to 
the social model, with a focus on the removal of societal barriers to achieve rights 
and equality.  

In 1984, the UN Commission on Human Rights sought a comprehensive study on 
the relationship between human rights and disability. A Special Rapporteur of the 
Sub-Commission on Prevention of Discrimination and Protection of Minorities was 
appointed to conduct the study; in 1993, the report from this study – Human Rights 
and Disability – was released.96 The Special Rapporteur’s research provided 
overwhelming evidence that people with disability experienced significant levels of 
inequality, discrimination and segregation, and found that disability is a human rights 
issue – as such, the UN must integrate disability into its work.97  

In 1991, the General Assembly adopted the Principles for the Protection of Persons 
with Mental Illness and the Improvement of Mental Health Care (the Principles).98 
Developed by the Office of the High Commissioner for Human Rights, the Principles 
aimed to ensure standards for mental health care and to protect people with 
psychosocial disability from human rights abuses, such as excessive restraint and 
seclusion, sterilisation on the grounds of mental illness, psychosurgery and other 
irreversible treatments.99 However, the Principles provided no transformative 
objectives to move beyond care, treatment and protection, maintaining the medical 
model of disability at its core. The Principles were denounced on this basis, 
particularly among psychosocial disability100 user groups, and there were ongoing 
calls for the Principles to be revoked.101 

Following the report by the Special Rapporteur, and to compensate for the lack of 
international human rights law on disability102, the General Assembly adopted the 
non-binding United Nations Standard Rules on the Equalization of Opportunities for 
Persons with Disabilities (Standard Rules) in 1993.103 The Standard Rules built on 
the WPA, making explicit statements about the rights of people with disability, the 
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need to incorporate a disability perspective into policy, and the need to plan 
societies that promote an accessible environment and ensure equal opportunity.  

However, the Standard Rules still focus on medical treatment and the prevention of 
impairment as preconditions for equal participation.104 The Standard Rules maintain 
a focus on disability as an individual deficit rather than recognising impairment as 
one aspect of human diversity.  

The international non-binding or ‘soft law’ instruments, and policy and program 
frameworks, still retained a social welfare and medical focus. They were unable to 
successfully prosecute a broader transformative objective through recognition that 
disability is a social construct whereas impairment is an aspect of human diversity 
and dignity.  

There had been proposed resolutions to introduce a binding human rights 
convention on disability, sponsored by Italy in 1982 and 1987 and Sweden in 
1989.105 However, these proposals were unsuccessful for a number of reasons; at 
the time, the human rights treaty system was struggling to meet its monitoring 
functions and States viewed another treaty as creating an unnecessary reporting 
burden when people with disability were already protected by existing human rights 
treaties.106 In addition, the proposals were based on a non-discrimination model that 
would develop a definition of disability discrimination and apply it to all human rights 
and fundamental freedoms, relying largely on negative rights and obligations of non-
interference107 and providing little prescriptive or normative content to assist States 
to meet obligations.108  

The successful catalyst for a human rights convention on disability came from a 
response to the formulation by the UN to the Millennium Development Goals 
(MDGs)109 in 2000, which aimed to halve global extreme poverty by 2015.110 
Although people with disability had been recognised as being among the ‘poorest of 
the poor’, and there was acknowledgement of the cyclical relationship between 
disability and poverty111, the MDGs did not identify disability as a specific target or 
as a subject area among the eight goals adopted.112  

This omission caused significant concern, particularly among DPOs and 
development organisations, and influenced Mexico to campaign for a mandate to 
develop a human rights convention on disability. The campaign included a 
September 2001 call for a disability convention at the World Conference on Racism 
(WCR), which became part of the Declaration, known as the Durban Declaration 
from the WCR.113 This Declaration invited the General Assembly to: 

…consider elaborating an integral and comprehensive international 
convention to protect and promote the rights and dignity of disabled people, 
including, especially, provisions that address the discriminatory practices and 
treatment affecting them.114  
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While the Durban Declaration framed a potential convention in terms of 
discrimination, Mexico took a social development approach to presenting a 
resolution for a convention at the General Assembly in December 2001.115 This 
approach acknowledged the omission of disability from the MDGs and recognised 
that efforts to implement the WPA had not been sufficient ‘to promote the full and 
effective participation by and opportunities for persons with disabilities in economic, 
social, cultural and political life’.116 This was a more persuasive argument than 
previous resolutions for a discrimination-focused convention, particularly for 
developing countries and transitioning economies keen to increase global 
development efforts.117 As a consequence, developing countries largely sponsored 
the resolution to the General Assembly.118  

The General Assembly adopted Resolution 56/168 Comprehensive and integral 
international convention to promote and protect the rights and dignity of persons 
with disabilities by consensus and without the need for a vote.119  

6 Negotiating the CRPD 

6.1 Nothing about us, without us 

The resolution for a disability convention established an Ad Hoc Committee of the 
General Assembly to consider proposals for the convention. The Ad Hoc Committee 
was open to all Member States120 of the General Assembly; UN agencies, human 
rights treaty bodies, the Special Rapporteur on disability, and intergovernmental and 
non-governmental organisations, and national human rights institutions were invited 
to make contributions to the Ad Hoc Committee’s work in line with accepted UN 
practice.121  

The accepted practice of the UN allowed non-governmental organisations (NGOs) 
to be observers in the open plenary sessions of UN meetings, to make statements 
but not formally participate in the negotiations, and to have their material available to 
Member States although this material did not form part of the official documentation. 
However, as noted above, the exclusion of people with disability from UN human 
rights processes and mechanisms meant that the UN had to both accept its lack of 
expertise in the lived experience of people with disability, and that its practices and 
infrastructure were discriminatory resulting in the exclusion and marginalisation of 
people with disability.  

In April 2002, the Commission on Human Rights122 passed a resolution encouraging 
the Ad Hoc Committee ‘to adopt working methods which allow for full participation 
by relevant non-governmental organisations in its deliberations’.123 On 23 July 2002, 
the General Assembly adopted a resolution that allowed NGOs to be accredited to 
the Ad Hoc Committee in order to facilitate their participation in its work.124 At the 
same session, the General Assembly agreed a formal decision125 to facilitate the 
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participation of people with disability in the Ad Hoc Committee by adapting 
procedures that could include: 

(a) The facilitation of entry into United Nations premises by individuals 
serving as guides, personal assistants or interpreters for persons with 
disabilities;  
 
(b) The holding of meetings in those United Nations conference rooms that 
are better equipped to facilitate that participation of persons with mobility-
related and other physical disabilities;  
 
(c) The adoption of a practice whereby documents distributed in the course 
of one meeting or shortly in advance of a meeting will not be discussed 
before the next scheduled meeting, thereby affording persons with visual 
disabilities sufficient time to convert those documents into a format readable 
by them;  
 
(d) The adoption, to the extent necessary and possible, of measures to 
enable persons with hearing disabilities to participate in the deliberations of 
the Ad Hoc Committee.126 

The resolution and decision by the General Assembly were unprecedented in 
facilitating the participation of NGOs, particularly people with disability and DPOs in 
the work of the UN through Ad Hoc Committees. The General Assembly made it 
clear that these arrangements only applied to the Ad Hoc Committee considering 
the disability convention and ‘in no way create a precedent for other ad hoc 
committees of the General Assembly’.127 

At the first Ad Hoc Committee meeting from 29 July to 9 August 2002, the modalities 
or working methods were decided. The working methods consolidated the 
participation of accredited NGOs, allowing them to attend all public meetings of the 
Ad Hoc Committee, to make statements, receive official documents and make their 
material available to Ad Hoc Committee members. The working methods also 
directed NGOs to select spokespersons ‘on a balanced and transparent basis, 
taking into account equitable geographical representation and the diversity’ of 
NGOs.128 This led to the formation of the International Disability Caucus (IDC), 
made up of the international, regional and national NGOs, primarily DPOs that were 
accredited to the Ad Hoc Committee. As the numbers of accredited NGOs and 
DPOs grew over the eight sessions of the Ad Hoc Committee, the membership of 
the Caucus grew to more than 70 organisations.129  

From the very first Ad Hoc Committee session, and as the participation of people 
with disability increased over successive sessions, the negotiations were an 
educative process for the Ad Hoc Committee members as the reality of inequality, 
discrimination and segregation experienced by people with disability played out in 
the UN conference room and UN facilities for all Member States to witness. Despite 
the General Assembly resolution and decision, and the Ad Hoc Committee working 
methods, the environment and processes were largely inaccessible to people with 
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disability. This severely restricted the participation of people with disability who were 
faced with inaccessible documentation, fixed seating arrangements, limited 
circulation space to move about the room, limited access to the fixed seating, limited 
access to microphones and ear pieces to hear language translation, no Braille or 
tactile signage, no sign language interpretation, no accessible toilets, and 
inaccessible security screening arrangements.130 Here was a system that had tried 
to address the rights of people with disability through various negotiated binding and 
non-binding instruments and mechanisms, that was now visibly confronted with the 
reality of inequality, discrimination and segregation experienced by people with 
disability.  

Following the first session of the Ad Hoc Committee, the General Assembly passed 
a further resolution to establish a voluntary fund to provide financial support to 
NGOs, particularly from least developed countries, and to strengthen efforts to 
increase accessibility for people with disability to UN facilities and documentation.131 
Over time, there were increasing steps to address accessibility for people with 
disability within the UN to facilitate greater participation, including the introduction of 
sign language interpretation, information in Braille, digital formats, more accessible 
screening arrangements, and the removal of some fixed seating - although this 
segregated people using wheelchairs to the back row of the conference room.  

While vastly improved, addressing the inaccessibility of facilities, documentation and 
processes of the UN remains an ongoing process.132  

6.2 Decision for a convention 

Although the General Assembly had reached agreement to consider proposals for a 
convention following the adoption of resolution 56/168, fundamental to the first two 
Ad Hoc Committee sessions was consideration of whether there should be a 
convention at all. There was a degree of reluctance and objection to the need for 
another human rights instrument from a number of Member States, including 
Australia.133 Australia, like others, favoured a minimalist response, arguing the 
scheduling or appending of ‘a protocol or annex to one of the existing core human 
rights treaties would provide more effective protection’134, that it would ‘“close gaps” 
in existing instruments and would avoid the duplication of existing rights and a 
proliferation of additional reporting mechanisms’.135 

As discussed earlier in Section 5, this failed to acknowledge the paternalistic and 
limiting social welfare focus of the two ‘soft law’ declarations, and the fact that the 
binding human rights treaties had done little to improve the recognition and respect 
for the human rights of people with disability. This approach would entrench the 
outdated medical model of disability within binding international law.  

A consensus on developing a convention started to emerge by the end of the 
second session of the Ad Hoc Committee in June 2003.136 The main outcome of the 
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second session was the formation of a Working Group to draft negotiating text for a 
convention.137 The Working Group was made up of 27 government representatives 
from the five UN regions, 12 NGO representatives, especially from DPOs, and a 
representative from a national human rights institution.138  

The inclusion of DPOs in the Working Group was another significant and unique 
decision that acknowledged the central role that people with disability needed to 
play in the negotiations. People with disability became equal participants in the 
drafting process for the Convention – this was unprecedented in treaty negotiation 
processes and embedded the recognition of the expertise of people with disability 
and the importance of their lived experience. It introduced to Member States the 
importance of ‘Nothing About Us, Without Us’ and the practical application of this 
concept in framing the draft text. It also reflected the social model of disability in 
ensuring that people with disability were valued, active participants in decision-
making processes about their lives, rather than passive recipients of care, treatment 
and protection.  

The Working Group met for two weeks in January 2004139 and developed the 
Working Group draft text.140 This draft141 became the principle text that was the 
subject of negotiations for subsequent Ad Hoc Committee sessions until the sixth 
session. For the seventh session in January 2006, the Chair of the Ad Hoc 
Committee provided a consolidated draft text142 with an accompanying explanatory 
memorandum with a view to finalising the Convention at the eight session in August 
2006. The final text was agreed and adopted by the General Assembly on 6 
December 2006. 

6.3 Reaching consensus  

There was a degree of compromise made by Member States to reach a consensus 
on the negotiated text. Compromise is inherent for the development of all 
international law including human rights law, all democratic parliamentary processes 
to develop domestic law, as well as all contractual negotiations.  

At the third session, the Chair of the Ad Hoc Committee allocated facilitator roles to 
various Member States for each article of the Convention. The facilitator’s role was 
to lead the negotiations and develop formulations of draft text based on plenary and 
informal discussions for consideration by Member States. Negotiations took place in 
formal plenary sessions and in informal working groups. While the formal sessions 
were documented and daily summaries were recorded of these sessions143, there 
was no documentation for the informal working groups.  

During the negotiations, Member States had to make decisions around the 
proposals put forward for the text of the Convention, and these decisions were 
guided by the positions of their governments as well as existing international human 
rights law. To achieve consensus, Member States would sometimes need to 
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concede on points and accept a compromise, but ultimately the Convention text was 
adopted by consensus. 

DPOs brought to the negotiating table a demand for significant social transformation 
framed around a new conceptualisation of disability that challenged many existing 
social and legal frameworks, such as guardianship, mental health laws and 
segregated service systems. This meant that the negotiation process was as much 
an educative process as it was a negotiation between Member States. 

It was also an educative process for members of the IDC, many of whom had not 
participated in UN meetings, and certainly not in UN negotiating processes. For 
some, there were also weaknesses in understanding cross-disability perspectives 
and how human rights applied broadly to cover all people with disability. For others, 
there were more challenging transformative elements of discussion that required 
resolution within the IDC.144  

The key concepts that were more challenging for Member States were those that 
required a dramatic reframing of how Member States respond to, and implement 
human rights principles and apply them to people with disability. The foundations of 
long-held legal doctrines have derived from Western legal philosophy that enshrines 
a normative standard of the autonomous rational human being145; this is reflected in 
the UDHR which states in article 1:  

All human beings are born free and equal in dignity and rights. They are 
endowed with reason and conscience and should act towards one another in 
a spirit of brotherhood.146 

International human rights law applies to all individuals based on their humanness; 
however, the prevalent medical model frames disability as individual deficit, defining 
people with disability as lacking reason and conscience, and thus as an exception to 
humanness. This is the basis for limiting or diminishing the human rights of people 
with disability. 

The challenge for Member States was to understand that disability is an interaction 
between impairment and social structures147, that individual impairment is part of 
human diversity and human dignity148, and thus human rights principles and 
standards apply universally to all people.  

The application of international human rights law to people with disability was 
particularly complex for Member States in relation to the concepts of autonomy 
(discussed in Section 6.3.1) and full inclusion in society (Section 6.3.2).149  
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6.3.1 Autonomy 

In relation to autonomy, Member States were particularly challenged by the 
application of the universal recognition of legal capacity and equality before the law 
to people with disability on an equal basis with others.  

Equality before the law is guaranteed in article 6 of the UDHR – ‘Everyone has the 
right to recognition everywhere as a person before the law’150, and article 12 of the 
ICCPR – ‘Everyone shall have the right to recognition everywhere as a person 
before the law’.151  

Article 12 of the CRPD Equal recognition before the law152 is viewed as critical to the 
exercise of all other human rights.153 Central to equality before the law is legal 
capacity, or the ability to hold rights and the ability to exercise those rights. The 
exercise of legal capacity has most commonly been denied to people with disability 
in legal systems worldwide, but this denial has also been applied to other groups, 
particularly women and ethnic minorities.154  

The historical denial of the exercise of legal capacity for women, as for people with 
disability, was largely based on the normative standard within the legal philosophy of 
the autonomous rational human being.155 As for people with disability, ‘femaleness’ 
was constructed as falling outside of this normative standard. Rationality was 
considered beyond ‘femaleness’ and women were viewed as other.156 This denial or 
limitation of legal capacity meant that women, particularly following marriage, were 
unable to enter into contracts, administer property or exercise rights in the justice 
system157, with husbands exercising legal capacity on their behalf.158 CEDAW 
refuted the normative standard by explicitly outlining in article 15 that ‘States Parties 
shall accord to women, in civil matters, a legal capacity identical to that of men and 
the same opportunities to exercise that capacity’.159  

Legal capacity is instrumental to personhood.160 It gives rise to individual agency 
that ‘enables people to sculpt their own lives, to open up zones of personal freedom 
and interactions’.161  

Personhood and making one’s own choices are about the minutiae of daily life – 
what to wear, what to eat, what time to get up – as well as more significant life 
decisions – such as deciding who to vote for, deciding who, when and if to marry, 
choosing where to live, consenting to medical treatment, entering into contracts, 
deciding whether to have children and how many, and managing personal finances. 

The denial of legal capacity is a denial of personhood. As Quinn has pointed out in 
the context of this denial:  

...there are some human beings who, whilst being human, are not persons. 
So where is the line between those humans that are persons and those who 
are not? In a way substitute-decision making is a symptom of civil death – of 
the surrender of the personhood of one person to another.162  
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The recognition that people with disability are able to exercise legal capacity on an 
equal basis with others is a recognition of their personhood and underpins the shift 
from a medical to a human rights model.  

During the negotiations, Member States had to recognise that their established law, 
policy and practice frameworks denied or limited legal capacity for people with 
disability on the basis that people with disability are incapable of exercising legal 
rights and duties, that they need protection, and they need decisions to be made for 
them in their best interests. While noting that the Convention should recognise 
equality before the law and the legal capacity of people with disability, many 
Member States continued to articulate deficit views about the degree and quality of 
impairment that impacted on decision-making ability, noting for example that the 
Convention ‘should also accommodate exceptional situations where [people with 
disability] are adjudicated to be incompetent and unable to exercise their legal 
rights’.163 Systems of substitute decision-making and legal mechanisms to deem 
lack of capacity were still viewed as being necessary to protect those people with 
disability who were viewed as incapable and to protect the integrity of legal 
decisions.  

The arguments made by Member States demonstrated that the concept of legal 
capacity was continually conflated with the concept of mental capacity, or the 
individual capacity to make decisions. Legal capacity is an inherent right of all 
people, while mental capacity recognises that people, including people with 
disability, will have different decision-making skills that will vary depending on their 
circumstances and may require individualised support to assist this decision-making. 
Perceived or actual impairment of mental capacity is not a justification for the denial 
of legal capacity, but rather a recognition of the potential need for support to 
exercise legal capacity.164  

The negotiations were about grappling with the application of this right to autonomy 
for people with disability, when it had previously not been seen as being applicable 
to people with disability. DPOs continually highlighted that the failure to recognise 
legal capacity and ‘the fundamental right to make decisions with support has 
resulted in institutionalisation, forced sterilisation and countless human rights 
infractions for [people with disability] all over the world’165, and has often led to a 
denial of ‘the right to own property, to marry, to inherit, to sign contracts, to hold 
bank accounts, to sign documents, or even to vote in public elections’.166 

At the seventh session, the Chair of the Ad Hoc Committee provided his draft text, 
based on the discussions over previous sessions, in order to streamline the process 
and bridge different positions.167 In relation to equal recognition before the law, the 
Chair noted that all Member States needed to be flexible and be prepared to resolve 
differences, ‘bearing in mind that guardianship or substitute decision-making for 
persons with disabilities has led to many injustices in the past’.168 
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The final agreed text of CRPD article 12, Equal recognition before the law, reflects 
the text of CEDAW and states that ‘States Parties shall recognise that persons with 
disabilities enjoy legal capacity on an equal basis with others in all aspects of life’.169 
In so doing, article 12 refutes the ableism inherent in law, policy and practice that 
denies or limits the exercise of legal capacity based on impairment. While article 12 
is emblematic of the conceptual shift from the medical to human rights model of 
disability, Member States continue to grapple with this complex reform area and the 
practical application of this right to people with disability, as discussed further in 
Section 8.  

One aspect of the social transformation required by the CPRD requires embedding 
impairment, as a recognised part of human diversity and dignity, in new, legal 
frameworks that apply to everyone equally, that establish supported decision-
making mechanisms and that allow for the legal integrity of decision-making, 
consent and contractual arrangements to be maintained without denying human 
rights to people with disability.  

6.3.2 Full inclusion in society 

The core struggle of the disability rights movement was largely to overcome the 
segregation of people with disability through specialised approaches to individual 
‘deficit’. The DPOs brought this struggle to the negotiation process. As discussed in 
Section 4, the disability rights movement had drawn on the reality of the apartheid 
system of oppression to formulate the social model of disability. Segregation 
underpinned the claim of the disability rights movement for a social transformation 
that would establish full inclusion in society. The UN had legitimised this segregation 
through the international human rights law that preceded the CRPD, law which was 
paternalistic and reflected a medical model of disability that required specialised 
services and institutions.  

The majority of Member States had to confront their established parallel systems 
and exclusionary practices that segregated and isolated people with disability from 
society, and confront the accepted methods of providing care, treatment and 
protection. These pervasive systems are still evident today, and cover every aspect 
of civil, political, economic, social and cultural rights, including education, health, 
housing, transport, family life, culture and leisure, justice, political participation and 
the exercise of legal capacity. Confronting segregation was integral to all articles 
within the CRPD negotiations. The concept of segregation in the negotiations was 
most apparent in the areas of the right to live independently and be included in the 
community (discussed next in Section 6.3.2.1), and the right to education (discussed 
in Section 6.3.2.2 below).170  
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6.3.2.1 Right to live independently and be included in the community 

For many DPOs during the negotiations, deinstitutionalisation was a critical issue. 
Segregation and the denial of autonomy are central to the nature of institutions. 
Institutions deny the autonomy to choose where to live and with whom to live, deny 
autonomy in daily decision-making, and isolate and segregate people with disability 
from the community.  

The focus of negotiations for DPOs was not on segregation per se, but rather on the 
combination of segregation and lack of autonomy in the concept of living 
independently and being included in the community. Member States were more 
comfortable with the concept of independent living and the intent of this, but many 
did not understand the nuance of it.  

For many Member States, people with disability were forced to live in institutions – 
throughout their life course – in order to receive support and services for daily living; 
this subjected residents to strict routines and decision-making imposed by the staff 
and administrators of the institution. While most Member States still maintained 
institutional care, others had made policy shifts to deinstitutionalisation resulting in 
the closure of larger residential institutions and relocation of individuals to smaller 
institutional group homes and supported accommodation arrangements.  

Many developing country Member States did not have a system of residential 
institutions, with most people with disability living with their families. However, many 
people with disability living with their families were often confined to the family home 
and locked away from the community.  

The denial of autonomy, integral to institutions or the family home, establishes the 
dependency of people with disability on service systems or their families. The link 
between higher risks of violence, abuse, neglect and exploitation of people with 
disability and closed settings, such as institutions and family homes, was well 
recognised and accepted by Member States and the IDC during the negotiations.171 
Leading up to, and during the negotiations, there were a number of exposés of 
appalling living conditions and treatment in orphanages, disability institutions and 
mental health facilities worldwide, including descriptions and images of children and 
adults tied to beds, sedated and malnourished.172  

While Member States accepted that institutions were not in line with human rights 
standards, this view was often understood within the context of large-scale 
institutions rather than smaller group homes or within the family home. Member 
States continued to present views to qualify people’s ability to live in the community 
or in non-institutional settings173, and continued to object to an unqualified guarantee 
that people with disability should not be forced to live in institutions or any other 
living arrangements.174  



Social Policy Research Centre 2020  23 

There was lack of recognition that independent living was not only about buildings 
and settings, but also about ‘not losing personal choice and autonomy as a result of 
the imposition of certain life and living arrangements’175, recognising this could 
happen in group homes, family homes and other settings.  

The final agreed text for article 19, Living independently and being included in the 
community, is a response to the experience of segregation in institutions, family 
homes and other closed settings, but it is as much about individual choice, security 
and being a participating member of the community on an equal basis with others as 
it is about the bricks and mortar of housing. It is ‘one of the widest ranging and most 
intersectional articles of the Convention and has to be considered as integral to the 
full implementation of the Convention’.176 It is the ultimate translation of existing 
international human rights law into the disability context. The working group draft 
text draws on article 29 of the UDHR – ‘Everyone has duties to the community in 
which alone the free and full development of his personality is possible’177 – as well 
as the foundational right to liberty of movement and freedom to choose one’s 
residence (derived from article 12 of ICCPR), and the right to an adequate standard 
of living (derived from article 11 of ICESCR). These foundational rights are central to 
other international human rights treaties, such as ICERD178, CEDAW179 and CRC180, 
and became central to the final agreed text of the CRPD.  

Within the CRPD, these rights apply to the autonomy of people with disability to 
freely choose where and with whom they live, and to receive the supports they need 
to ‘prevent isolation and segregation from the community’.181 It is directed to the 
elimination of segregated and socially isolated living arrangements that people with 
disability are forced or obliged to live, which diminishes everyday life activities, 
including family relations, social contacts, work options, economic independence, 
educational advancement, and cultural connections.  

The CRPD Committee has observed that there is ‘a gap between the goals and 
spirit of article 19 and the scope of its implementation’.182 While Member States 
agreed to the final text in article 19 of the CRPD, many States Parties, including 
Australia, continue to remain invested in group home settings as the predominant 
form of accommodation and support for people with disability, rather than recognise 
the transformative deinstitutionalisation that is required by the CRPD to facilitate 
autonomy and full inclusion in society.  

6.3.2.2 Right to education  

One of the most contentious areas of negotiation, both for Member States and some 
DPOs, was in relation to the application of the right to education in the context of 
disability. It was acknowledged that many people with disability are denied an 
education, or are educated in isolation from their siblings and peers, and are 
generally in receipt of inferior education. For some DPOs, segregated schools were 
viewed as a form of apartheid.183 There was strong agreement that education should 
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not focus on community welfare, therapy and care, but be provided within an 
educational environment with equal educational standards.  

However, a number of Member States wanted to retain the status quo of providing 
education for people with disability in special schools or special classes within 
mainstream schools. Largely, this was because it was difficult to conceive of an 
education system that could genuinely provide the support required to include 
people with disability in mainstream schools, particularly in light of the perceived 
resource implications of doing so.184  

Member States were supported in this view by DPOs representing the Blind, Deaf 
and Deafblind communities.185 These DPOs argued that segregated education was 
essential to ensure equality in language and literacy instruction, to build cultural 
relationships with peers, and develop necessary life skills. They argued that 
mainstream classes had failed in these areas with many Blind, Deaf and Deafblind 
children moving into adulthood without the necessary skills to communicate 
effectively and realise their potential.186 This view was not universal among DPOs 
and the IDC.187  

Ultimately, the key issue of debate was focused on the right to choose between 
special and mainstream schools, and this continued throughout the negotiations and 
‘intensively over three days at the Sixth Session with more than 110 interventions 
from Member States and NGO delegations’.188 

The right to inclusive education had been articulated in the Standard Rules with 
recognition that the existence of special education is only acceptable where 
mainstream education is not sufficiently developed to ensure children with disability 
can be included.189 The Standard Rules reflects the standard of compliance for 
economic, social and cultural rights, that of progressive realisation. In this context, it 
means that ‘special education is considered as part of the progressive realisation of 
the goal of inclusive education within the general education system’.190  

The United Nations Educational, Scientific and Cultural Organisation (UNESCO) 
also made an explicit call on all governments to ‘adopt as a matter of law or policy 
the principle of inclusive education’ in the UNESCO Salamanca Statement and 
Framework for Action on Special Needs Education (1994) (Salamanca 
Statement).191 

The jurisprudence of the CRC also provided support for inclusive education. In 
1997, the Committee on the Rights of the Child (CRC Committee) held a day of 
General Discussion on the rights of children with disability. The CRC Committee 
concluded that the compulsory segregation of children with disability ‘for care, 
treatment or education’ is not compatible with the CRC.192  

The existing international norms enabled the principle of inclusive education to be 
incorporated into the draft text of the Convention. However, the issue of the right to 
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choose special education systems became the main focus of debate.193 These 
debates drew from guarantees provided in article 26 of the UDHR whereby ‘parents 
have a prior right to choose the kind of education that shall be given to their 
children’.194 This is restated in ICESCR article 13(3) which requires States Parties 
to: 

…have respect for the liberty of parents… to choose for their children 
schools, other than those established by the public authorities, which 
conform to such minimum educational standards as may be laid down or 
approved by the State and to ensure the religious and moral education of 
their children in conformity with their own convictions.195  

Although this right was directed at parents’ right to choose private and or religious 
education for their children, this was presented in the Convention negotiations as a 
parents’ right to choose a ‘state-established education setting based on disability’.196 
However, as Kayess points out, this claim was misguided.197 First, ICESCR article 
13(3) is specific to a limited right of parents to choose alternative private schools 
that meet the objective of enabling education that conforms with their religious and 
moral convictions.198 It does not require States Parties to fund and provide these 
alternative private schools. According to the Hague Recommendations Regarding 
the Education Rights of National Minorities, ‘persons belonging to national minorities 
… have the right to establish and manage their own private educational 
institutions’.199 Second, the standards of equality and non-discrimination in 
international human rights law do no permit discrimination on the basis of disability; 
‘legitimising a system of parallel, segregated education’200 for people with disability 
would have been a direct contravention of UN treaty body jurisprudence.201 It would 
have allowed a ‘separate but equal’ principle, similar to segregated education, on 
the basis of race that had been found discriminatory by the US Supreme Court in 
1954, by permitting ‘the segregation of persons with disabilities from the general 
public education system’.202 This is discussed further in Section 7.  

The final text brings together the provision of an inclusive education system in 
environments that maximise both academic and human potential. It does not 
guarantee a right to choose based on impairment as such a guarantee is not 
supported by international law, as outlined above. It provides a framework to ensure 
mainstream education provides for ‘human potential and sense of dignity and self-
worth, and the strengthening of respect for human rights, fundamental freedoms and 
human diversity’.203 The requirement for education to be provided in ‘environments 
that maximise academic and social development, consistent with the goal of full 
inclusion’204 requires States Parties to embed impairment within the normative 
educational policy so that the narrowly defined educational structures that exclude 
people with disability or limit their potential can be transformed.  
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6.4 The dynamic nature of the CRPD  

The final adopted text of the CRPD was settled by consensus, which means that 
Member States reached agreement to the standards and principles articulated in the 
adopted text. Once adopted, a Member State has the choice to sign and ratify the 
CRPD. Once it ratifies (or accedes), the Member State becomes a State Party to the 
CRPD, accepting a binding international obligation owed to other State Parties to 
implement the provisions of the CRPD.  

The CRPD is not static, but reflects the nature of all international law, which is 
progressively adapted to address new situations and realities over time. Central to 
the dynamic nature of the core human rights conventions is the establishment of 
Treaty Bodies or Committees to monitor the implementation of each convention by 
States Parties. The principle ‘pacta sunt servanda’ (agreements must be kept) 
applies and States Parties are assumed to take their obligation seriously and must 
be ‘performed by them in good faith’.205 This means that the relevant obligations are 
to be respected and are intended to be taken seriously.206  

States Parties’ actions in meeting their CRPD obligations is monitored through 
periodic States Reports and other mechanisms of the CRPD Committee. The CRPD 
Committee is comprised of elected independent experts in the field of human rights 
and disability. Its’ jurisdiction and work are governed by provisions in the CRPD207, 
along with the Optional Protocol to the Convention on the Rights of Persons with 
Disabilities (Optional Protocol)208 and reference to the Vienna Convention on the 
Law of Treaties (1969).209  

Through its jurisprudence, the CRPD Committee develops the body of international 
human rights law so that it is able to respond to society’s changing contexts. As an 
international instrument the text of the treaty needs to be broad and flexible to be 
able to be applied in different jurisdictions, and not be time-locked so as to be 
responsive to emerging knowledge and trends. The broad language of the CRPD 
allows flexibility in its interpretation and its adaptability to new issues and 
understandings. It also lies in the power of the CRPD Committee to articulate the 
meaning of the CRPD provisions in relation to those issues.  

The CEDAW Committee has described CEDAW as ‘a dynamic instrument’ that 
evolves and develops substantive international law ‘through progressive thinking to 
the clarification and understanding of the substantive content of the Convention’s 
articles and the specific nature of discrimination… and the instruments for 
combating such discrimination’.210 Like the CEDAW Committee, and all other Treaty 
Bodies, the CRPD Committee’s jurisprudence is ‘informed by the concerns of 
human rights advocates who put these issues on the international agenda and 
stimulated the Committee to respond to them’211 and to state practice that has been 
driven by such advocacy.  
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Since the adoption of the CRPD in 2006, the jurisprudence of the CRPD Committee 
has substantially clarified and elaborated on many of the rights that Member States 
found complex and challenging during the negotiation process. There are now 
seven General Comments to comprehensively guide States Parties on their 
obligations in relation to article 12, Equal recognition before the law; article 9, 
Accessibility; article 6, Women with disabilities; article 24, Education; article 19, 
Living independently and being included in the community; article 5, Equality and 
non-discrimination; article 4.3 and 33.3, Participation with persons with disabilities in 
the implementation and monitoring of the Convention.212 There is also a guideline on 
article 14, Liberty and security of person.213 

The CRPD Committee has also undertaken numerous periodic reviews of States 
Parties on their implementation of the CRPD, and provided Concluding 
Observations, or recommendations following these reviews to guide States Parties 
on their implementation. Australia has received two sets of Concluding Observations 
to guide implementation, one in 2013 and one 2019214, although as previously 
discussed in Section 3, there has been little to no implementation of these 
recommendations.  

CRPD Committee decisions from its individual complaint process, called ‘individual 
communications’215, and reports from inquiries into specific concerns within States 
Parties, also contribute to the interpretation of the substantive content of the 
CRPD.216 The CRPD Committee has provided its views, or recommendations to 
Australia following examination of several individual communications from people 
with disability in Australia. In relation to violence, abuse, neglect and exploitation, 
there has been several individual communications where the CRPD Committee has 
recommended a number of individual and systemic actions to address the indefinite 
detention without conviction of a number of First Nations people with disability in 
Australian gaols. In these cases, the CRPD Committee found that there were 
violations of article 5, Equality and non-discrimination; article 12, Equal recognition 
before the law; article 13, Access to justice; article 14, Liberty and security of 
person; and article 15, Freedom from torture or cruel, inhuman or degrading 
treatment or punishment.217 The CRPD Committee recommended actions to 
address these violations, and these actions included addressing other obligations 
under article 19, Living independently and being included in the community; article 
25, Health; article 26, Habilitation and rehabilitation; and article 28, Adequate 
standard of living. The recommendations from these individual communications 
have not been implemented. As noted in Section 3, during the 2019 constructive 
dialogue, the CRPD Committee expressed its serious concerns about lack of actions 
to implement its previous recommendations in relation to indefinite detention without 
conviction, including those made in these individual communications.218  

The application of the normative content of the Convention into law, policy and 
practice by States Parties has also contributed to the shift in understanding how the 
rights of persons with disability can be fulfilled to achieve the necessary social 
transformation required. For example, in relation to article 12, Equal recognition 
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before the law, Peru, Costa Rica and Columbia have reformed their systems and 
laws in relation to legal capacity to implement supported decision-making regimes 
instead of substitute decision-making for people with disability.219  

As a specialist treaty, the CRPD creates a new normative framework that 
supersedes previous international human rights law as applied to disability. It is the 
standard for other human rights treaty bodies and mechanisms to use in applying 
human rights to people with disability.  

For example, recent UN periodic reviews of Australia under other treaties – including 
ICCPR, ICESCR, CAT, ICERD, CEDAW and CRC – have all addressed issues 
concerning people with disability. The recommendations from these reviews have 
been consistent with recommendations from the CRPD Committee in addressing 
violence against women with disability; forced sterilisation and forced medical 
interventions; indefinite detention without conviction in gaols and juvenile justice; the 
collection of disaggregated data; forced treatment, violence, restrictive practices and 
maltreatment in a range of settings; health disparities; mental health; inclusive 
education; unemployment and poverty; discriminatory migration laws; freedom of 
expression and accessible information; and voting and political participation.  

The UN Human Rights Council has undertaken a Universal Periodic Review 
(UPR)220 of the human rights situation in Australia in 2011 and 2015, and has 
provided a large number of recommendations to address the situation of people with 
disability in Australia that reflect CRPD Committee jurisprudence.221  

The work of UN Special Rapporteurs and Independent Experts222 have also 
elaborated on human rights in the context of disability. For example, the UN Special 
Rapporteur on torture and other cruel, inhuman or degrading treatment or 
punishment (Torture) has prepared two reports on the situation of people with 
disability in the context of the anti-torture framework223; and the Special Rapporteur 
on the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health (Health) has prepared a report and a number of 
statements that call for a paradigm shift in mental health systems to make them 
human rights compliant.224  

Over the past 15 years of CRPD implementation, through the work of the CRPD 
Committee, the practice of States Parties and other UN treaty bodies and 
mechanisms, the normative content of international human rights law has been 
refined, expanded and elaborated. 

7 Roadmap for social transformation 

The CRPD is a binding human rights treaty that establishes normative standards 
and principles outlining the obligations of States Parties for implementation. One of 
the six thematic instruments of the core human rights treaties, the CRPD is a 
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specialist instrument articulating legal norms and standards and international law. 
As a specialist treaty, the CRPD frames the body of existing international human 
rights law as it pertains to people with disability.  

Based on the legal doctrine lex specialis (special law), the normative standards 
established by the CRPD supersede previous human rights treaties and 
jurisprudence relating to people with disability.225 Like other thematic instruments, 
the CRPD articulates the principle of equality and the legal standard of non-
discrimination, and sets out a normative legal framework.  

The CRPD provides a roadmap for social transformation that is the foundation for 
the reform of law, policy and practice. The social transformation required by the 
CRPD involves moving away from specialised systems based on disability and 
dismantling the power relations that underpin ableism. Much of the law, policy and 
practice reform that has taken place since the 1960s has been based on reform 
within existing systems, but these existing specialised systems are structured on the 
understanding of disability as an individual deficit, so the removal of barriers within 
existing systems will not provide the change required. Reform within systems fails to 
address ableism as it leaves in place the existing power relations in an attempt to 
manage policy failures.  

To address the reality of inequality, discrimination and segregation of people with 
disability, law, policy and practice needs to embed the human rights model of 
disability where impairment is part of human diversity and human dignity. The 
human rights model of disability can be linked to what Degener argues is a new 
equality concept in international human rights law, ‘which can be categorised as 
transformative equality’.226  

7.1 Transformative equality 

The CRPD includes formal equality, substantive equality and transformative 
equality. Formal equality is commonly understood as equal treatment, and it 
combats direct discrimination on the basis of disability and legal impediments to 
rights. It is about treating people the same regardless of personal characteristics in 
that laws, policy and practice are neutral in their application. However, it can fail to 
recognise difference and can result in unequal outcomes. Substantive equality 
recognises the need for different treatment for people with disability because it 
recognises that the same treatment can produce unequal outcomes, or indirect 
discrimination. It is about discrimination within law, policy and practice, and the 
removal of this discrimination to ensure inclusion of people with disability. It aims to 
respect and accommodate difference by removing the detriment but not the 
difference itself.227 Transformative equality is about changing ‘these structures and 
systems with a variety of positive measures’228 to dismantle existing power 
relationships. In this sense, transformative equality can be viewed as addressing the 
underlying power relations that underpin ableism; it is about States Parties taking 
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positive measures to dismantle existing normative frameworks underpinned by 
ableism. The human rights model of disability is linked with transformative equality 
‘in that it provides the roadmap for change’.229 

The CRPD is based on this new model of transformative equality,230 which contains 
the following elements:  

(a) a fair redistributive dimension to address socioeconomic disadvantages;  
 
(b) a recognition dimension to combat stigma, stereotyping, prejudice and 
violence and to recognize the dignity of human beings and their 
intersectionality;  
 
(c) a participative dimension to reaffirm the social nature of people as 
members of social groups and the full recognition of humanity through 
inclusion in society; and  
 
(d) an accommodating dimension to make space for difference as a matter of 
human dignity.231  

The CRPD is a hybrid instrument in that it blends civil and political rights and 
economic, social and cultural rights, not just within the Convention but within its’ 
articles. This combination of rights across the CRPD and within articles is central to 
the concept of transformative equality. Within a disability context, this combination 
becomes critical to respect, protect and fulfil232 the human rights of people with 
disability. Traditional accounts of civil and political rights often portray them as rights 
of non-interference, which means that States Parties need to respect these rights 
and not interfere with their enjoyment by individuals.233 Economic, social and cultural 
rights have traditionally been portrayed as primarily involving obligations on States 
to take positive measures to protect and fulfill the enjoyment of these rights by 
individuals.234 The traditional distinction between these rights in international human 
rights law has long been criticised and ‘is artificial in a disability context’ and reflects 
the ableism ‘that infects traditional human rights paradigms’.235 Increasingly, the 
traditional distinctions between civil and political rights and economic, social and 
cultural rights are being discarded.236 It is now recognised that States Parties need 
to implement a range of positive economic, social and cultural measures across all 
civil and political rights to ensure all human rights and fundamental freedoms are 
fully realised.  

For example, the right to life is traditionally understood as a civil and political right 
that has required States Parties to refrain from interfering with an individual’s 
enjoyment of this right, such as enacting laws to prohibit homicide and prohibit the 
death penalty. For people with disability, the right to life can only be realised if 
States Parties implement positive measures, such as the provision of personal care 
programs; equal access to healthcare; accessible and inclusive cancer screening 
programs; accessible gender- and age-specific violence prevention and response 
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programs; safety standards for accessible transport; and accessible infrastructure to 
facilitate safety in wayfinding.237  

As a roadmap for social transformation, the CRPD has several important 
dimensions. It has an important symbolic status: it clearly places people with 
disability within the ambit of international human rights, thus establishing people with 
disability as visible rights’ holders. The CRPD is in essence a charter of rights for 
people with disability. It is also a development instrument: providing a framework for 
achieving the advancement of people with disability and the development and 
transformation of societies through the pursuit of disability inclusion and 
transformative equality. The CRPD further provides a framework for public policy 
analysis and development, and a tool for advocacy and activism around issues of 
equality, discrimination and segregation. Finally, of course, it is a legally normative 
instrument: an international treaty that formally binds those States which have 
become parties to it, to carry out the obligations contained in the CRPD to eliminate 
discrimination against people with disability and to take measures for social 
transformation.238 

7.2 Interpretative matrix 

The CRPD can be understood as an interpretative matrix. It contains the interrelated 
and intersecting components that are the basis for analysing the normative human 
rights standard required for compliance. It is the toolkit to apply the human rights 
model of disability, to advance transformative equality and to achieve social 
transformation.  

The CRPD must be understood as the sum of its parts, with all its components 
interacting with one another rather than in isolation from one another. For example, 
the experience of violence, abuse, neglect and exploitation of people with disability 
cannot be analysed merely through article 16 of the CRPD Freedom from 
exploitation, violence and abuse. This is explored more fully in Section 8.  

The interaction between components provides a holistic perspective by which the 
experience of people with disability can be comprehensively understood and areas 
of structural reform can be effectively identified. It provides a richer understanding of 
the breadth of scope incorporated within substantive articles because there are 
several components that need to be considered to meet the normative standard. It 
facilitates a deeper analysis and a more comprehensive response to substantive 
rights that assist in the social transformation. Components of the interpretative 
matrix are the building blocks to interpret and implement the CRPD to facilitate 
social transformation. These components are discussed in turn below. 
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7.2.1 Preamble 

The CRPD comprises of a Preamble and 50 articles. The Preamble, like all treaty 
Preambles, provides ‘introductory statements that set out the treaties’ purpose, 
underlying philosophy, drafters’ intent and historical evolution’239. These elements 
facilitate the interpretation of the CRPD, particularly where more clarity and 
precision is required to understand the spirit and intent of articles.240 The Preamble 
comprises of 25 paragraphs (‘a’ to ‘y’) that places the CRPD within the suite of 
international human rights law embedding foundational principles of human dignity, 
worth and equality and the legal standard of non-discrimination.241 

Explicitly omitted from the Preamble were elements of existing ‘soft law’ on disability 
that are inconsistent with the objectives of the CRPD and were framed in the 
medical model of disability. This includes the Declaration on the Rights of the 
Mentally Retarded (1971), the Declaration on the Rights of Disabled Persons 
(1975), and the UN Principles for the Protection of Persons with Mental Illness and 
the Improvement of Mental Health Care (1991). 242  

7.2.2 Purpose 

The purpose of the Convention is set out in Article 1, which clearly states:  

The purpose of the present Convention is to promote, protect and ensure the 
full and equal enjoyment of all human rights and fundamental freedoms by all 
persons with disabilities, and to promote respect for their inherent dignity.243  

This provision reaffirms the dignity of people with disability that underpins the human 
rights model of disability, acknowledging that impairment is part of human dignity 
and that people with disability are entitled to the human rights due all human beings.  

The second paragraph of Article 1 scopes the class of persons to be covered by the 
CRPD. Drawing on the preambular paragraph (e), it explains the phenomena of 
disability, reflecting the social model by stating: 

disability results from the interaction between persons with impairments and 
attitudinal and environmental barriers that hinders their full and effective 
participation in society on an equal basis with others.244  

It does not define the class of persons covered by the CRPD, but provides an 
indicative and open-ended description that is not limited or confined by a definition 
of impairment. Article 1 states that ‘[p]ersons with disabilities include (emphasis 
added) those who have long-term physical, mental, intellectual or sensory 
impairments…’ [article 1], which allows the instrument to be dynamic, to adapt over 
time to respond to the ‘evolving’ nature of disability [preamble (e)], and to be 
culturally relevant. This reflects the arguments made by the IDC during the 
negotiations for coverage of all impairment groups, in contrast to several member 
States that argued for a binding definition based on so-called ‘traditional’ impairment 
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groups so as to avoid ‘opening the floodgates’.245 These member States were 
concerned about the impact on domestic implementation of the CRPD if their 
obligations extended to a larger class of persons.246 

There is a disconnect between the way the CRPD scopes the human rights model 
concepts of impairment and disability and the language used within the final text. As 
Kayess and French point out, entrenched in the CRPD is ‘the contemporary 
conceptual confusion between impairment and disability’247, and fundamental to the 
social model is the distinction between ‘impairment’ and ‘disability’. The CRPD 
elaborates this distinction in preambular paragraph (e); however, as Kayess and 
French conclude, the CRPD uses the term ‘persons with disabilities’ to mean 
‘persons with impairments’, uses the term ‘disabilities’ in the title instead of 
‘disability’, and uses ‘disability’ in particular articles when it means ‘impairment’.248 
This reflects the complexity in the negotiations for Member States and some IDC 
members around understanding and application of the social model of disability and 
shifting from the medical construction of disability as a diagnostic deficit to be cured, 
to the social construction of disability which views impairment as ‘an infinitely 
various but universal feature of the human condition’.249  

This conceptual complexity continues today, permeating the contemporary lexicon 
of policy makers, legislators, service systems as well as society in general. 
However, in interpreting and implementing the CRPD, it is critical that legislators, 
policy makers, and practitioners clearly grasp the fundamental difference between 
the concepts of ‘impairment’ and ‘disability’, regardless of the language used. This 
means ensuring that the right concept is applied to the terminology, despite the 
contradiction of terms.  

7.2.3 General principles 

For the first time in an international human rights treaty, the Convention contains in 
Article 3 a list of general principles (the Principles). The Principles aim to guide the 
social transformation required through implementation of the CRPD. The Principles 
underpin the interpretation of the substantive articles and provide guidance to 
member states for implementation.  

The Principles derive from existing human rights law, and restated within the context 
of disability, make it explicit that all human rights and fundamental freedoms 
adopted by the community of nations apply equally to people with disability.  

The Principles are: 

a) Respect for inherent dignity, individual autonomy including 
the freedom to make one’s own choices, and 
independence of persons; 

b) Non-discrimination; 
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c) Full and effective participation and inclusion in society; 

d) Respect for difference and acceptance of persons with 
disabilities as part of human diversity and humanity; 

e) Equality of opportunity; 

f) Accessibility; 

g) Equality between men and women; 

h) Respect for the evolving capacities of children with 
disabilities and respect for the right of children with 
disabilities to preserve their identities.250 

Interpretation and implementation of the CRPD obligations must incorporate a 
recognition of the Principles set forth in Article 3 and be compatible with them.  

For example, measures to implement article 16, Freedom from exploitation, violence 
and abuse, must be provided without discrimination. This would ensure: reasonable 
accommodation; autonomy and support to make decisions; inclusive measures 
responsive to the diversity of people with disability; age- and gender-specific 
measures; the provision of accessible information and responses; measures that are 
available and relevant to men and women; the participation of children consistent 
with their age and maturity on an equal basis with others.  

7.2.4 Intersectionality 

The human rights model of disability recognises ‘that disability is one of several 
layers of identity’.251 The CRPD recognises this, explicitly acknowledging different 
layers or intersections of identity, through Preamble paragraph (p): 

Concerned about the difficult conditions faced by persons with disabilities 
who are subject to multiple and aggravated forms of discrimination on the 
basis of race, colour, sex, language, religion, political or other opinion, 
national, ethnic, Indigenous or social origin, property, birth, age or other 
status. 

Other international human rights treaties252 have also recognised different layers of 
identity, but the CRPD is the first human rights treaty to explicitly and 
comprehensively address intersectional discrimination.253 Intersectional 
discrimination recognises the ‘multidimensional layers of identities, statuses and life 
realities’254 that ‘interact with each other at the same time in such a way as to be 
inseparable’.255 It acknowledges that people with disability do not experience 
discrimination as a homogenous group.256 The recognition of intersectional 
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discrimination, along with individual and structural discrimination, is addressed 
through the combination of formal, substantive and transformative equality.257  

Along with Preamble paragraph (p), intersectional discrimination is specifically 
articulated for women and girls with disability, and children with disability, in the 
CRPD through the inclusion of article 6, Women with disabilities and article 7, 
Children with disabilities. Article 6 recognises ‘that women and girls with disabilities 
are subject to multiple discrimination’258, which Degener has stated establishes ‘the 
first binding intersectionality clause in a human rights treaty’.259  

Article 6 and article 7 are cross-cutting articles that relate to all other articles of the 
CRPD, and it means that the issues and concerns of women and girls with disability 
and children with disablity must be specifically included in all actions to implement 
the CRPD. There are also a number of articles that specifically reference ‘sex’, 
‘gender’ and ‘age’ throughout the CRPD.260 

Articles 6 and 7 ensure that the CRPD is not gender-neutral nor adult-focussed. For 
women and girls with disability, this is reinforced by Preamble paragraph (s) which 
emphasises, ‘the need to incorporate a gender perspective in all efforts to promote 
the full enjoyment of human rights and fundamental freedoms by persons with 
disabilities’.261 

Articles 6 and 7 are illustrative of intersectionality and not exhaustive.262 While the 
CRPD does not contain specific articles for other identity or population groups, the 
Preamble paragraph (p) makes it clear that interpretation and implementation of the 
CRPD must recognise intersectionality broadly, including as it is described in the 
Royal Commission’s Terms of Reference in relation to: 

…age, sex, gender, gender identity, sexual orientation, intersex status, ethnic 
origin or race, including the particular situation of Aboriginal and Torres Strait 
Islander and culturally and linguistically diverse people with disability.263 

Other international human rights norms can provide additional guidance in the 
application of human rights in addressing intersectionality, including ICERD, 
CEDAW, CRC, the UN Declaration on the Rights of Indigenous Persons 
(UNDRIP)264, as well as other useful guidance material, such as the Yogyakarta 
Principles.265  

For example, to address the situation of First Nations people with disability requires 
applying the standards contained in the UNDRIP to implement CRPD rights. The 
CRPD Preamble paragraph (p) clearly includes First Nations people with disability 
within the scope and purpose of the Convention to promote, protect and ensure the 
rights of all people with disablity. Article 30 of the CRPD establishes for people with 
disabiity the ‘recognition and support of their cultural and linguistic identity’, 
reinforcing the need for States Parties to apply a cultural lens to the implementation 
of rights through laws, policy and practice. Guidance in this application to First 
Nations people with disability can come from the specific normative framework as 



Social Policy Research Centre 2020  36 

set out in UNDRIP, and other UN mechanisms, such as the Expert Mechanism on 
the Rights of Indigenous Peoples (EMRIP)266 and the Special Rapporteur on the 
Rights of Indigenous Peoples.267 CRPD and UNDRIP provide the binding normative 
framework and standards to implement all human rights and fundamental freedoms 
for First Nations people with disability. 

7.2.5 Cross cutting articles 

The CRPD sets out certain responsibilities of States Parties which are not related 
specifically to individual rights, but are important to ensure the full enjoyment of 
rights. These include: 

Article 3 General principles 

Article 4 General obligations 

Article 5 Equality and non-discrimination 

Article 6 Women with disabilities 

Article 7 Children with disabilities 

Article 8 Awareness-raising 

Article 9 Accessibility  

Article 11 Situations of risk and humanitarian emergencies 

Article 13 Access to justice 

Article 20 Personal mobility 

Article 26 Habilitation and rehabilitation 

Article 31 Statistics and data collection 

Article 32 International cooperation 

Article 33 National Implementation and monitoring 

These articles are crosscutting. The interpretation of substantive rights268 requires 
the application of the cross-cutting articles to facilitate their implementation. In 
essence, with the exception of article 5, these articles do not accord an individual 
right to people with disability269 but require States Parties to understand the 
foundational principles for implementation (article 3) and to take positive measures 
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set out in each cross-cutting article to enable effective implementation of substantive 
rights. For example, people cannot live independently in the community (article 19) if 
they do not have access to aids and appliances to facilitate personal mobility (article 
20), access to social skills and habilitation supports (article 26), and general access 
to social infrastructure such as transport, websites, social venues etc (article 4 and 
9).  

7.2.6 Substantive articles 

The international human rights framework derives from the foundational instruments 
of the UN Charter (1946) and the UDHR. These instruments provide the agenda and 
principles for the development of the legal framework of international human rights 
law. UDHR sets out the human rights that apply to all people on the basis of their 
humanity; they are inherent to the dignity of every human being. These human rights 
include the individual or substantive rights, and the collective rights that are 
articulated in all other human rights instruments, including the CRPD.  

All human rights are regarded as universal, inalienable, indivisible, interdependent 
and interrelated.270 This means that all human beings are entitled to them, and they 
cannot be taken away.271 It means that human rights are all equal in status, the 
denial of one right impacts on the enjoyment of other rights, and the fulfilment of one 
right usually depends on the fulfilment of other rights.  

This means that the interpretation and implementation of individual or substantive 
articles of the CRPD not only requires application of the cross-cutting articles, but 
also recognition of the interrelationship between substantive articles. For example, 
CRPD article 16, Freedom from exploitation, violence and abuse, will depend on 
fulfilment of other substantive rights, such as article 12, Equal recognition before the 
law; article 14, Liberty and security of the person; article 15, Freedom from torture or 
cruel, inhuman or degrading treatment or punishment; article 17, Protecting the 
integrity of the person; article 19, Living independently and being included in the 
community; article 22, Respect for privacy; article 23, Respect for home and family; 
article 28, Adequate standard of living and social protection; article, 25 Health; and 
article 30, Participation in political and public life. 

7.2.7 Non-discrimination  

Article 5, Equality and non-discrimination, reaffirms the principle of equality of 
people with disability and establishes the legal standard of non-discrimination. 
People with disability are equal in their humanness and subjects of rights; being 
subjects of rights they are of equal value and worth. This is central to the human 
rights model of disablity, which places impairment within the concept of human 
dignity, recognising impairment as a valued aspect of humanness. All substantive 
rights are to be implemented without discrimination, making article 5 critical in the 
interpretation of all articles.  
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Article 5 restates the prohibition on discrimination that is the foundation of 
international human rights law. It expands the scope of the legal standard of non-
discrimination by embedding a new element, denial of reasonable 
accommodation272, that had not previously been included in substantive articles of 
international law instruments.273 Reasonable accommodation is the provison of 
individualised supports and is distinct from general accessibility measures found in 
article 4 General Obliations and article 9 Accessibility. It also provides through its 
definition in article 2 Definitions, the defence of ‘disproportionate or undue 
burden’274, which is equivalent to the unjustifiable hardship defence contained in the 
Disability Discrimination Act 1992 (Cth)275 and equivalent State and Territory anti-
discrimination legislation. 

It also requires States Parties to take ‘specific measures’ to accelerate de facto 
equality of people with disability.276 Specific measures are positive or affirmative 
measures that are usually temporary.277 However, specific measures ’must not 
result in perpetuation of isolation, segregation, stereotyping, stigmatisation or 
otherwise discrimination against persons with disabilities’.278  

This reflects the long-held position at international law that separate standards for 
certain groups, which has the effect of marginalising or denying the human rights of 
that group, should not be maintained. ICERD jurisprudence unequivocally ‘prohibits 
the maintenance of separate rights for different racial groups, a reference to the 
discredited ‘“separate but equal”279 doctrine’.280 This is reinforced by ICESCR 
jurisprudence in General Comment No. 13 on the right to education281, and in 
Olmstead282 in relation to the right to live independently in the community. Together, 
this recognises segregation as prima facie discrimination.283 

In its 2019 periodic report to the Committee under the CRPD, Australia argued that 
the CRPD Committee should ‘clarify that States Parties may offer education through 
specialist classes or schools consistently with article 24’284, on the basis that 
ICESCR provides for parental choice. This argument is based on the same 
misguided arguments used during the negotiations and outlined in Section 6 above. 
The maintenance of segregated special schools or specialist units within 
mainstream schools leads to a system based on the discredited ‘separate but equal’ 
doctrine and thus provides a discriminatory outcome. 

7.2.8 Participation of people with disability  

A major achievement for the CRPD is the way that it successfully integrates ongoing 
involvement with civil society, and in particular people with disability. CRPD is the 
first human rights treaty to thoroughly engage people with disability through their 
DPOs in the negotiations, and to include substantive provisions outlining on-going 
engagement with implementation and monitoring.285  

Article 4(3) and article 33 (3) are critical obligations for States Parties to ensure the 
active participation of people with disability in public life.286 Article 4(3) enshrines the 
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obligation of States Parties to ‘closely consult and actively involve persons with 
disabilities, including children with disabilities, through their representative 
organisations’ in the development and implementation of laws and policies and other 
decision-making processes. Article 33(3) enshrines the obligation of States Parties 
to ensure the involvement and participation of people with disability in the monitoring 
process.  

‘Representative organisations’ within these articles are understood as ‘those that are 
led, directed and governed by persons with disabilities’ or DPOs287, and should be 
distinguished from organisations ‘for’ people with disability, such as service 
providers, peak professional bodies and parent and carer groups.288  

Together, these articles address the exclusion and marginalisation of people with 
disability and DPOs from the development of laws, policies and programs and other 
decision-making processes, which have so often been established on their behalf. 
These articles are a direct result of the unprecedented involvement and influence of 
people with disability through their DPOs in the CRPD negotiation process, and their 
embodiment of ‘Nothing About Us, Without Us’ within the CRPD. This articulates the 
recognition and participation elements that are critical for transformative equality. 
The CRPD Committee has stated that “[t]he effective and meaningful participation of 
persons with disabilities, through their representative organisations, is thus at the 
heart of the Convention”.289  

Transformative equality leads to the recognition that people with disability need to 
be fully included and equal participants in all aspects of life along with all other 
members of society, leading to a new motto, ‘Nothing Without Us’, as coined by the 
Special Rapporteur on the Rights of Persons with Disabilities.290 

8 Human rights and violence, abuse, neglect 
and exploitation 

8.1 Human rights analysis 

Previous international human rights instruments have not been able to penetrate to 
the specific forms of violence, abuse, neglect and exploitation experienced by 
people with disability, its intersectional dimensions, nor its prevalence and legitimacy 
in accepted law, policy and practice frameworks of States Parties.  

Shortly after the CRPD came into force in May 2008, the Special Rapporteur on 
Torture submitted a report to the General Assembly291 that applied the ‘further 
authoritative guidance’ of the CRPD to the anti-torture framework.292 The Special 
Rapporteur found that people with disability in a range of institutions and settings, 
including family homes, are frequently subjected to practices that constitute 
violence, abuse, neglect and exploitation, and ‘remain invisible or are being justified, 
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and are not recognised as torture or other cruel, inhuman or degrading treatment or 
punishment’ (torture and ill-treatment).293  

In his study, the Special Rapporteur largely applied key interdependent and 
interrelated substantive articles of the CRPD that, in combination, are the starting 
point for a human rights analysis of violence, abuse, neglect and exploitation. These 
articles are: 

Article 12 Equal recognition before the law 

Article 14 Liberty and security of the person 

Article 15 Freedom from torture or cruel, inhuman or degrading treatment or 
punishment 

Article 16 Freedom from exploitation violence and abuse 

Article 17 Protecting the integrity of the person 

Article 12 is fundamental to the realisation of all civil, political, economic, social and 
cultural rights. As noted in Section 6, article 12 is essential to the autonomy of 
people with disability, which is the first foundational Principle of the CRPD.294  

Article 12 affirms that ‘all persons with disabilities have full legal capacity’.295 The 
CRPD is explicit that legal capacity applies universally to all people and that this 
principle must be upheld for people with disability on an equal basis with others. 
However, legal capacity is often denied or limited to people with disability through 
legal, policy and practice frameworks, and this has significant adverse 
consequences for the enjoyment of human rights under all other articles in the 
CRPD. The following examples highlight the effect of the denial of legal capacity in 
facilitating the denial of the rights contained in articles 14, 15, 16 and 17, and their 
interrelationship with all other human rights and fundamental freedoms:  

a) In relation to article 14, denial of legal capacity can result in the detention of 
people with disability in mental health, aged care, or disability institutions and 
other facilities without the consent of the person with disability or with the consent 
of a substitute decision-maker. Detention in prisons, juvenile justice and forensic 
mental health facilities is often as a result of ‘unfit to plead’ or ‘incapacity to be 
found criminally responsible’ legal provisions that do not comply with article 12. 
These forms of detention constitute arbitrary deprivation of liberty and contravene 
the provisions of both article 12 and article 14.296 Articles 12 and 14 are also 
‘central to the implementation of article 19 on the right to live independently and 
be included in the community’297, so non-compliance with articles 12 and 14 will 
involve a violation of article 19, with these violations directly undermining the anti-
torture framework.298 
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b) Forced detention in a range of institutions, facilities and settings often leads to 
individual incidences of violence, abuse, neglect and exploitation and to medical 
interventions, behaviour management, restrictive practices and other ‘treatments’ 
that are applied to people with disability without their consent or with the consent 
of a substitute decision-maker. These practices violate the security of people with 
disability, the right to be free from exploitation, violence and abuse, and deny the 
right to provide free and informed consent in contravention of articles 12, 14, 16 
and article 25, Health.  

c) Forced treatment applied by medical, health, education, behaviour 
management professionals, family members, support staff and others – whether 
in institutions or in the community – are also contraventions of articles 12, 15, 16 
and 17. States Parties are obliged to end policies and repeal legal provisions that 
allow for forced treatment of any kind.  

d) People with disability who experience violence, abuse, neglect and exploitation 
are often unable to seek or be afforded justice because of a denial of or 
limitations on their legal capacity. Guardians, support workers and service 
providers may make decisions to not refer matters to the police or to not proceed 
through the justice system. People with disability may not be believed or viewed 
as credible witnesses, and there may not be gender, age or culturally appropriate 
procedural and communication accommodations to facilitate participation in the 
justice system. These are violations of articles 12, 16 and article 6, Women with 
disabilities, article 7, Children with disabilities, and article 13, Access to Justice. 

e) Decisions that impact on the physical and mental integrity of the person may 
‘only be taken with the free and informed consent of the person concerned’.299 
However, the mental health system can subject people with psychosocial 
disability to invasive and irreversible medical interventions, such as 
electroconvulsive therapy (ECT) without their consent, contravening articles 12, 
15, 17 and 25. Many people with disability, particularly women and girls with 
disability and intersex people, can be subjected to forced sterilisation, forced 
contraception, forced abortions and other medical interventions that impact on 
their reproductive health and autonomy300, and bodily integrity, in contravention of 
articles 6, 7, 12, 15, 16, 17, 25 and article 23 Respect for home and the family.  

Articles 12, 14, 15, 16 and 17 provide the key human rights standards to expose 
violence, abuse, neglect and exploitation, and, in their most egregious form, torture 
and ill-treatment within the law, policy and practice frameworks of care, treatment 
and protection. Underpinned by ableism, these law, policy and practice frameworks 
have hidden individual, systemic and legal forms of violence, abuse, neglect and 
exploitation. This has meant that these experiences are sanitised, normalised and 
legitimised within the language of care, treatment and protection.  

Reforms of these frameworks have often not questioned the legitimacy of practices 
that, for example, allow for substitute decision-making; the application of behaviour 
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management practices, such as restrictive practices; the involuntary detention and 
treatment of people with disability; the placement of people with disability in 
institutional settings, including groups homes; and medical interventions performed 
for the ‘best interests’ of the person without their personal consent. Many of these 
practices constitute legal violence, in that they can be applied lawfully to people with 
disability with no recourse or redress.301 Violence, abuse, neglect and exploitation, 
including where it constitutes torture and ill-treatment, are downplayed as ‘service 
incidents’, ‘administrative infringements’, ‘treatment and therapeutic interventions’, 
‘workplace training matters’, or ‘behaviour management’302, rather than criminal acts 
or human rights violations. 

The CRPD Committee has provided guidance to States Parties on implementation 
of the CRPD in its seven General Comments, in its Guidelines on article 14, in its 
Concluding Observations to States Parties, and in decisions on individual 
communications, many of which address the interrelationship between articles 12, 
14, 15, 16 and 17. 

In the 2019 Concluding Observations provided to Australia, the CRPD Committee 
reiterated many concerns raised previously in the 2013 Concluding Observations, 
and made a number of further recommendations including that Australia should: 

• repeal laws, policies and practices that deny or diminish legal capacity and 
implement a nationally consistent supported decision-making framework303;  

• repeal laws and policies that allow for a deprivation of liberty on the basis of 
impairment and that allow for forced medical interventions, including ECT304;  

• end the indefinite detention of people with disability and implement 
recommendations from previous parliamentary inquiries into indefinite detention, 
particularly for First Nations people with disability305; 

• end the practice of detaining and restraining children with disability in all 
settings306;  

• establish a nationally consistent legislative and administrative framework for the 
elimination of restrictive practices and protection from the use of psychotropic 
medications, physical restraints and seclusion307; 

• introduce measures to protect people with disability from abuse in juvenile 
justice and adult gaols;308 

• ensure that DPOs can effectively engage in the establishment of the National 
Preventive Mechanism (NPM) under the Optional Protocol to the Convention 
against Torture (OPCAT)309;  

• establish a national oversight, complaint and redress mechanism for all people 
with disability who have experienced violence, abuse, neglect and exploitation in 
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all settings, and not just for participants of the National Disability Insurance 
Scheme (NDIS)310; 

• ensure gender and age sensitive services to address gender-based violence311; 

• adopt legislation prohibiting forced sterilisation of children and adults with 
disability, and prohibiting forced contraception and forced abortion312; and 

• prohibit unnecessary, invasive and irreversible medical interventions on intersex 
children before the age of consent.313 

8.2 Human rights interpretation  

While in combination articles 12, 14, 15, 16 and 17 provide the focal point to expose 
violence, abuse, neglect and exploitation, the interpretative matrix provides the 
components to identify the nuance, complexity and depth of the experience of 
people with disability. Using the CRPD to examine violence, abuse, neglect and 
exploitation in particular areas or systems, such as education, living arrangements, 
health and employment, cannot be reduced to understanding the provisions of one 
or two CRPD articles. 

The interpretative matrix enables a comprehensive interrogation of the experience of 
violence, abuse, neglect and exploitation to assist States Parties to expose the 
mechanisms and elements of law, policy and practice frameworks that enable these 
human rights violations, and to identify the measures and standards that need to be 
implemented to achieve compliance. 

For example, an examination of violence, abuse, neglect and exploitation in the 
context of education (article 24) should recognise that: 

• segregated education in special schools or special classes in mainstream 
schools is discrimination (article 5);  

• the application of restrictive practices in schools is a form of violence (article 16) 
and in many cases may constitute torture and ill-treatment (article 15);  

• some forms of bullying and harassment against children with disability (articles 
7 and 16) could also constitute gender based violence (articles 6 and 16), 
racism or other forms of intersectional discrimination (preamble (p) and article 
5);  

• children and adults with disability should be actively involved in the 
development of anti-violence and anti-bullying policies and programs within the 
education system (articles 4(3)); and  
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• educational opportunities should be provided for children with disability to 
develop their decision-making skills (article 12) and their knowledge about the 
right to bodily integrity (article 17), and the right to be free from violence, abuse, 
neglect and exploitation (article 16). 

8.3 Interpretative declarations 

The jurisprudence of the CRPD Committee, and increasingly other UN treaty bodies 
and mechanisms, have elaborated on the specific context and forms of violence, 
abuse, neglect and exploitation experienced by people with disability. Aside from the 
reports of the Special Rapporteur on Torture, there have been reports from the 
Special Rapporteur on Health and the Special Rapporteur on the Rights of Persons 
with Disabilities; general comments and concluding observations from other UN 
treaty bodies, particularly the CEDAW Committee, the CRC Committee, the 
ICESCR Committee and the Human Rights Committee; and recommendations from 
the Human Rights Council following Australia’s 2011 and 2015 UPR. This 
jurisprudence forms part of the normative content for the legal standard established 
by the CRPD, and provides further guidance to States Parties on CRPD 
interpretation and compliance.  

A significant barrier to the necessary reform of law, policy and practice frameworks 
is the interpretative declarations314 on CRPD articles 12315 and 17316 made by 
Australia when it ratified the CRPD. An interpretative declaration is a unilateral 
statement made by a State Party to clarify how a specific article or articles is 
interpreted by that State Party at a given time. It does not seek to modify the legal 
effect of a treaty.317  

Jurisprudence on specific issues and articles is elaborated by the CRPD Committee 
progressively, with a view to guiding implementation. This is premised on States 
Parties engaging with the CRPD Committee, which is the objective of the periodic 
reporting process and the constructive dialogue. The dynamic nature of the CRPD 
and the evolving concept of disability means that continual monitoring and review of 
obligations is necessary so that States are not fixed or static in their approach to 
implementation of the CRPD. However, despite the jurisprudence elaborated over 
several years to provide authoritative guidance on implementation of articles 12 and 
17, and despite recommendations by the CRPD Committee for Australia to withdraw 
its interpretative declarations318, Australia continues to retain them. This has meant 
that Australia’s interpretative declarations restrict implementation of the CRPD, 
prevent reform, and allow for human rights violations including the denial of legal 
capacity, arbitrary and indefinite detention, and forced treatments and medical 
interventions.319  

For example, the CRPD Committee has recommended to Australia to repeal its 
laws, policies and practices that deny or diminish the legal capacity of people with 
disability, and to shift from substitute decision-making to supported decision-making 
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systems. In its most recent periodic report on CRPD implementation to the UN, 
Australia noted that some State and Territory measures recognise supported 
decision-making, but consistent with its interpretative declaration on article 12, 
Australia reiterated that it understands the CRPD to allow ‘for fully supported or 
substitute decision-making where necessary, as a last resort and subject to 
safeguards’.320 Australia’s interpretative declaration on article 12 impacts on its 
implementation of other UN recommendations, such as the recommendations from 
numerous UN treaty bodies and mechanisms over the past decades that have 
called on Australia to end the practice of forced sterilisation, particularly for women 
and girls with disability.321 The Special Rapporteur on Torture has stated that 
‘Forced sterilisation is an act of violence, a form of social control, and a violation of 
the right to be free from torture and cruel, inhuman, or degrading treatment or 
punishment’.322 Australia has consistently maintained, including in its most recent 
periodic report on the CRPD, that sterilisation that is ‘non-therapeutic, invasive and 
irreversible’ can be authorised by the Family Court ‘in the absence of valid 
consent’.323 In relation to article 17, Australia reiterated in its most recent periodic 
report on the CRPD that it understands its compliance as allowing ‘compulsory 
assistance or treatment where necessary, as a last resort and subject to 
safeguards’.324 This allows Australia to continue to allow medical treatment, 
including invasive and irreversible treatments such as ECT, without ‘free, prior and 
informed consent if the person does not have capacity and the treatment to be 
provided is the least restrictive method’.325  

Despite the concluding observations from the CRPD Committee, Australia cannot 
meet its obligations while it continues to rely on the interpretative declarations. The 
continued reliance on the interpretative declarations to support existing legal, policy 
and practice frameworks that do not adhere to the CRPD, and a failure to withdraw 
these interpretative declarations, suggests they could be in fact ‘conditional 
declarations’.326 If the declarations are conditional, in that Australia only wants to be 
bound to the CRPD if its interpretation is viewed as compliant, then Australia is 
seeking to modify the legal effect of article 12 and article 17 of the CRPD, which 
means that these interpretative declarations could be viewed as operating as de 
facto reservations.327  

The interpretative declarations are tools that support the legal, policy and practice 
framework underpinned by ableism and these tools enable violence, abuse, neglect 
and exploitation. During the 2019 constructive dialogue, the CRPD Committee 
reiterated its concerns regarding the negative impact on social transformation of the 
interpretative declarations, and stressed that the withdrawal of these interpretative 
declarations was an urgent measure that Australia needed to take.328  

9 Conclusion 
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The CRPD is the roadmap for the social transformation required to end the 
inequality, discrimination and segregation that are the enablers of the violence, 
abuse, neglect and exploitation experienced by people with disability. As noted by 
Commissioner Mason from the Royal Commission, this is the point of reference that 
Australia needs to leave behind in creating a new future for people with disability. 
The roadmap forms the foundation to assist the Royal Commission to conduct its 
investigations, make findings and determine recommendations. 

This will require embracing the legal and policy standards provided by the CRPD to 
make the conceptual shift that impairment is a valued part of human diversity and 
human dignity, that disability is socially constructed, and that transformative equality 
is required to dismantle underlying power relations in law, policy and practice 
frameworks. If the focus continues to be on fixing, reforming or maintaining existing 
systems that are built on ableism, the necessary social transformation required by 
the CRPD will never be understood or realised.  

The interpretative matrix of the CRPD, the CRPD Committee jurisprudence, and the 
jurisprudence of other UN human rights treaty bodies and mechanisms, provide the 
interpretative and implementation guidance for Australia to develop the nationally 
consistent, comprehensive plan of action required to transition from ableist law, 
policy and practice frameworks to ones that respect, protect, and fulfil the rights of 
people with disability. This will require accepting the critical importance of the human 
rights normative framework and making concerted efforts to implement UN 
recommendations. This includes identifying concrete measures, realistic timeframes, 
appropriate resources, and measurable outcomes that penetrate across government 
and jurisdictional responsibilities. 

The motto – ‘Nothing About Us, Without Us’ – needs to be central to this endeavour, 
with people with disability and DPOs involved as valued partners in full recognition 
of the integral role played by the disability movement in changing the human rights 
normative standards for people with disability and in negotiating the CRPD. The 
social transformation needs to include the recognition that impairment is valued as 
part of human diversity and human dignity, and therefore people with disability are 
critical to all aspects of life, leading to a new motto, ‘Nothing Without Us’. 
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Appendix A Method 

The report is informed by a review of national and international primary materials 
relating to the CRPD and other human rights mechanisms and academic literature; 
a contextual and legal analysis of international law and policy that inform and 
underpin the principles advanced by the CRPD; and a review and analysis of UN 
archives to chart the development of the CRPD, in many cases drawing on the 
authors’ own personal archives. The report also draws on the lead author’s 
experience and observations during the negotiations and subsequent meetings of 
the parties to the Convention. The draft report has been peer reviewed as part of the 
DRCs quality assurance process and in line with academic practice. 

Document review 
The review examined national and international primary materials relating to the 
CRPD and other human rights mechanisms, supplemented with both academic 
literature and other published materials. The review included sources from the 
disciplines of social movements, law (specifically human rights law), social policy, 
and health.  

The review was conducted using relevant databases and catalogues, with 
publications identified from a number of high-profile disability and/or human rights 
journals. The review included documents available in English from the 1970s to 
current.  

Contextual analysis 
In addition to a review of the academic literature, further analysis was undertaken 
drawing on international law, social and public policy that informed and underpins 
the principles advanced by the CRPD. Similar to a grey literature review, the 
contextual analysis reviewed other publications, legislation and case law that 
informed the development and ongoing implementation of the CRPD. 

The review that informed the contextual analysis used similar search strategies to 
the literature review above, conducted via a Google search and the UN Human 
Rights Treaty body databases. A snowballing technique was also used, searching 
the citations in high profile disability reports to ensure the search was 
comprehensive. 

As before, the review was limited to sources publicly available in English from the 
period the 1970s to current. 

Examples of contextual data include: 

• Documents relating to the Disability Royal Commission 
• Statements by representative organisations 
• Australian Commonwealth Senate Inquiries, NSW Ombudsman Reports 
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• Media 
• UN Treaty Body jurisprudence 
• UN publications 
• Case law (individual communications). 

Archival research and analysis to chart the development of 
the CRPD 
The researchers accessed the archives of the UN Ad Hoc Committee on the CRPD 
to review daily summaries, government interventions and NGO contributions from 
the period 2002 to 2006. This includes publicly available information, as well as 
drawing on personal archives and experiences from the negotiation process (the 
latter references as observations). Examples of archival material include: 

• Statements made at Ad Hoc Committee meetings 
• Proposals made to the Ad Hoc Committee 
• Reports of the special rapporteur 
• Media releases. 

Drawing on this data, the researchers were able to chart the development of the 
CRPD through the drafting and negotiation process. 

Analysis and reporting 
The research team presented a draft of this report to the Disability Royal 
Commission on 26th March 2020. As part of its internal quality assurance processes, 
the report was subject to peer review that includes review by the Research Director, 
external peer review, and review by the Commissioners.  

The research team addressed comments and queries identified by the peer review 
process and the Commission, and this report is the final output from this process.  
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