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Chapter 1 

Introduction 

1.1 The illicit tobacco market has been a cause for growing concern for law 

enforcement agencies over the past decade, both in Australia and globally. 

Illicit tobacco is an issue of key concern to law enforcement and health 

agencies in Australia as it undermines tobacco control policies designed to 

reduce rates of smoking, and involves organised criminal gangs in the 

importation, manufacturing and distribution of illicit tobacco products.  

1.2 In order to better understand the nature of the illicit tobacco market and how 

the Australian Government should continue its efforts to reduce its size and 

prevalence, the Parliamentary Joint Committee for Law Enforcement 

(committee) commenced an inquiry on 2 December 2015.1 The inquiry lapsed 

with the dissolution of the 44th Parliament, and was reinitiated and lapsed 

again with the dissolution of the 45th Parliament. Within the 46th Parliament, 

the committee reinitiated the inquiry on 24 July 2019. 

1.3 The terms of reference required the committee to examine the use and 

consequences of illicit tobacco in Australia, including the importation of 

contraband, counterfeit, and unbranded tobacco as well as domestically grown 

illicit tobacco. In particular, the committee examined: 

(a) the nature, prevalence and culture of illicit tobacco use in Australia, 

including in indigenous, regional and non-English speaking communities; 

(b) the role of Commonwealth law enforcement agencies in responding to the 

importation, use, manufacture, distribution and domestic growth of illicit 

tobacco; 

(c) the loss of revenue to the Commonwealth arising from the consumption of 

illicit tobacco products; 

(d) the involvement of organised crime, including international organised 

crime, in the importation, distribution and use of illicit tobacco in 

Australia; 

(e) the effectiveness of relevant Commonwealth legislation; and  

(f) other related issues. 

1.4 This report presents and considers the problem, including how the illicit 

tobacco market and government responses to it have changed since the inquiry 

commenced, and presents the committee's findings and recommendations. 

                                                      
1 Pursuant to paragraph 7(1)(g) of the Parliamentary Joint Committee on Law Enforcement Act 

2010. 



2 
 

 

Background 
1.5 Successive Australian Governments have aimed to improve the health of 

Australians by reducing smoking rates in Australia. The Australian Medical 

Association advised this inquiry that 'tobacco is unique among consumer 

products in that it causes disease and premature death when used exactly as 

intended. There is no safe level of tobacco smoking.'2 

1.6 The Department of Health shared this view, and submitted: 

The Department does not support tobacco use in any form; there is no safe 
level of tobacco consumption, regardless of whether tobacco products are 
obtained through licit or illicit markets.3 

1.7 A number of approaches are used to reduce smoking rates in Australia: 

encouraging individuals to not smoke, restricting the availability of tobacco 

products and using price-based incentives to lower the affordability of tobacco. 

1.8 This affordability approach is achieved by imposing high rates of taxation, 

which then lower the rates of consumption by increasing the cost. A negative 

consequence of these high taxes is that some tobacco users then seek to avoid 

those taxes by purchasing untaxed, illicit tobacco. These taxes are now at one 

of the highest levels in the world which both reduces smoking rates and 

increases incentives for illicit tobacco. 

1.9 At its essence, the illicit tobacco market is driven by these individuals' attempts 

to avoid Australia's approach of using price-based incentives of increased 

taxation to reduce tobacco usage. The Department of Health submitted that 

'[b]y being cheaper, illicit tobacco impacts directly on the effectiveness of price-

based public health policies aimed at decreasing smoking rates.'4 

1.10 Attempts to evade tobacco taxes can take the form of one-off actions, generally 

by misusing the duty-free provisions of international travel, or via systemic 

and ongoing efforts of an illicit market, which is by its nature organised crime.  

1.11 In order to properly understand the illicit tobacco market in Australia, it is 

necessary to consider the overall framework of the Australian Government's 

approach to tobacco, including the flow-on consequence of the stimulation of 

the illicit tobacco market. 

Australia's tobacco control regime 
1.12 Australia's approach to tobacco control is consistent with Australia’s 

obligations as a party to the World Health Organization (WHO) Framework 

                                                      
2 Australian Medical Association, Submission 20, p. [3]. 

3 Department of Health, Submission 178, p. 1. 

4 Department of Health, Submission 178, p. 2. 
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Convention on Tobacco Control (Tobacco Convention)5 discussed later in this 

chapter, and the National Tobacco Strategy 2012–2018 (Tobacco Strategy).6 

1.13 In line with the requirements of the Tobacco Convention, the Department of 

Health has primary responsibility for developing Australia's tobacco control 

policies, and has a leadership role in engaging with relevant Commonwealth, 

state and territory agencies.7 

National Tobacco Strategy 2012-2018 
1.14 Australia’s approach to tobacco regulation is outlined within the Tobacco 

Strategy, a sub-strategy of the National Drug Strategy 2010–2015. The Tobacco 

Strategy was endorsed by all Australian Commonwealth, state and territory 

Health Ministers in November 2012.  

1.15 The Tobacco Strategy outlines three actions to help achieve priority six, that 

directly relate to minimising trade in illicit tobacco: 

6.3.5 Continue to engage in international cooperation relating to tobacco 
taxation and addressing illicit trade in tobacco products, including through 
the WHO [Tobacco Convention]. 

6.3.6 Continue enforcement efforts to prevent the illegal importation and 
illegal supply and cultivation of tobacco and enhance technology and 
support systems to identify and respond to illicit trade in tobacco. 

6.3.7 Continue to monitor the supply and use of illicit tobacco in Australia 
and effective approaches to reduce the illicit trade in tobacco.8 

1.16 Many submitters stressed that Australia's strategies to reduce tobacco 

consumption are not only effective, but are world-leading. Submitters pointed 

to taxation increases as being 'one of the most effective ways to reduce the 

prevalence of smoking'. Such taxation increases are also a requirement of the 

Tobacco Convention, article 6.9 

1.17 Submitters also stressed that the use of illicit tobacco needs to be addressed as 

part of the broader effort to reduce tobacco consumption. As the Cancer 

Council of Australia submitted: 

Enforcement of Australia’s illicit tobacco laws is critical to reducing the 
prevalence of smoking in Australia, as it ensures that smokers remain in 
the legal tobacco market and are therefore subject to the full range of 

                                                      
5 World Health Organization (WHO) Framework Convention on Tobacco Control (Tobacco convention).   

6 Intergovernmental Committee on Drugs, National Tobacco Strategy 2012–2018. 

7 Department of Health, Submission 178, p. 1. 

8 Department of Health, Submission 178, p. 4. 

9 Department of Health, Submission 178, p. 4. See also Cancer Council Australia, Submission 170, p. 2 

and Heart Foundation, Submission 171, p. 2. 

https://www.health.gov.au/sites/default/files/national-tobacco-strategy-2012-2018_1.pdf
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Australia’s world-leading tobacco control efforts (including price 
measures, graphic health warnings and plain packaging).10 

Framework Convention on Tobacco Control 
1.18 The 2003 Tobacco Convention was the first global health treaty, developed 'in 

response to the globalisation of the tobacco epidemic and is an evidence-based 

treaty that reaffirms the right of all people to the highest standard of health'. Its 

provisions commit nations to implementing tobacco control measures, 

including policies to combat illicit trade.11 The Tobacco Convention entered 

into force in February 2005 and has 181 signatories, including Australia.12 

1.19 Provisions within the Tobacco Convention that are of particular relevance to 

illicit tobacco are: 

 Article 6 of the Tobacco Convention recognises that 'price and tax measures 

are an effective and important means of reducing tobacco consumption'. 

 Article 15 is concerned directly with illicit tobacco and specifies the 

requirements that parties to the WHO Tobacco Convention have committed 

to implement. These include:  

 ensuring tobacco products are marked to determine the origin of the 

tobacco product (such as developing a tracking and tracing regime); 

 monitoring and collecting data on cross-border trade in tobacco products 

to share between authorities; 

 enacting or strengthening legislation against illicit trade in tobacco 

products; 

 destroying confiscated products, including manufacturing equipment; 

 monitoring, documenting and controlling the storage and distribution of 

tobacco products within the each party's jurisdiction; 

 confiscating proceeds derived from the illicit trade in tobacco products; 

and 

 promoting cooperation between national agencies, and relevant regional 

and international intergovernmental organisations with a special 

emphasis on cooperation at regional and subregional levels to combat the 

trade in illicit tobacco products. 

Tobacco Protocol 
1.20 The WHO developed the Protocol to Eliminate Illicit Trade in Tobacco Products 

(Tobacco Protocol), which seeks to eliminate 'all forms of illicit trade in tobacco 

products through a package of measures to be taken by countries acting in 

                                                      
10 Cancer Council Australia, Submission 170, p. 2, Department of Health, Submission 178, p. 1, Dr John 

Coyne, Submission 10, p. 1. 

11 Tobacco Convention, www.who.int/fctc/cop/about/en/ (accessed 26 February 2020). 

12 WHO, Parties to the WHO Framework Convention on Tobacco Control, www.who.int/fctc/cop/en/ 

(accessed 28 February 2020). 

https://www.who.int/fctc/cop/about/en/
https://www.who.int/fctc/cop/en/
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cooperation with each other'. The Tobacco Protocol was negotiated over 

several years and entered into force on 25 September 2018.13 

1.21 According to the WHO, the Protocol: 

…aims to make the supply chain of tobacco products secure through a 
series of measures by governments. It requires the establishment of a 
global tracking and tracing regime within five years of entry into force of 
the Protocol, comprising national and regional tracking and tracing 
systems and a global information sharing point located in the Secretariat of 
the WHO [Tobacco Convention]. Other provisions to ensure control of the 
supply chain include licensing, record keeping requirements, and 
regulation of Internet-sales, duty-free sales and international transit.14 

1.22 Australia is not signatory to the Tobacco Protocol. The Department of Health 

informed the committee that: 

Under domestic arrangements, Australia is only able to accede to the 
Protocol once all necessary domestic laws are in place to implement 
obligations under the Protocol once it enters into force. For Australia to 
become a Party to the Protocol, legal and regulatory changes would be 
required to achieve full compliance.15 

1.23 These 'legal and regulatory changes' relate to the requirement of the Tobacco 

Protocol to implement a 'track and trace' regime,16 which may be in 

contravention of current Australian tobacco plain packaging laws.17 The 

committee was also advised in 2016 that the Department of Health 'has 

commenced work on the domestic processes required to inform a decision on 

whether to accede to the Protocol', but this advice had not been updated.18 

1.24 Further discussion of this issue, including what is involved in a 'track and 

trace' regime and how such a regime might potentially be in conflict with 

Australia's current laws and regulations in relation to tobacco plain packaging, 

is provided in chapters four and five. 

                                                      
13 WHO, Protocol to Eliminate Illicit Trade in Tobacco Products, https://www.who.int/fctc/protocol/en/ 

(accessed 26 February 2020). 

14 WHO, The Protocol to Eliminate Illicit Trade in Tobacco Products: an overview, p. 1. 

15 Department of Health, Submission 157, p. 4. 

16 Track and trace refers to a system where tobacco products are marked with an identifier, which 

enables them to be tracked throughout the entire tobacco manufacturing, distribution and retail 

sales chain. This ensures that any diversion to the illicit tobacco market can be traced back to its 

source. 

17 Mr Mark Powell, Manager Public Policy, Phillip Morris Ltd, Committee Hansard, 4 March 2016, 

p. 18.   

18 Department of Health, Submission 157, p. 4. 

https://www.who.int/fctc/protocol/en/
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Report structure 
1.25 Following this introductory chapter, this report is divided into two substantive 

chapters. 

1.26 Chapter two broadly examines the background material on the illicit trade in 

tobacco products. It first defines the type of tobacco products that are available 

on the illicit tobacco market, as well as how different aspects of that market 

operate. The chapter then focuses on the contested issue of estimating the size 

of the illicit tobacco market. 

1.27 Chapter three examines the drivers of illicit tobacco, and outlines the roles and 

responsibilities of the various government agencies involved in addressing 

illicit tobacco. 

1.28 Chapter four outlines the recent work that has been done, particularly during 

the course of this inquiry, to provide a more coordinated approach to tackling 

illicit tobacco and strengthening laws to improve prosecution rates. 

1.29 Chapter five, the final chapter, examines current gaps and outlines some 

options for how Australia might further improve efforts to tackle illicit 

tobacco. 

Conduct of the inquiry 
1.30 The committee advertised the inquiry from the 44th Parliament in The 

Australian and on the internet for both the 44th and 45th Parliaments. The 

committee also invited submissions from interested organisations, individuals 

and government bodies. The committee received 182 submissions. A list of 

individuals and organisations that made public submissions, together with 

other information authorised for publication is provided at Appendix 1. This 

list separates those submission received in the 44th, 45th and 46th Parliaments 

1.31 There were three public hearings in Canberra for this inquiry. These hearings 

were held on 4 March 2016, 23 November 2016, 22 March 2017 and 6 December 

2019. The witnesses who appeared before the committee are listed in 

Appendix 2. 

1.32 The committee thanks the organisations and individuals that made written 

submissions, and those who gave evidence at the public hearings. 
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Chapter 2 

Illicit tobacco in Australia 

Introduction 
2.1 This chapter outlines the illicit tobacco market in Australia. It describes what 

falls within the definition of 'illicit tobacco', where illicit tobacco originates and 

its impacts. The chapter then discusses the causes and estimated size of the 

illicit tobacco market, and outlines the responsibilities of various government 

agencies to tackle the market.  

2.2 Individual initiatives and improvements to the approach to reduce the size of 

the illicit tobacco market are discussed in chapter three. 

What products? 
2.3 There are two general types of illicit tobacco products available on the 

Australian market: loose leaf tobacco and pre-rolled cigarettes. 

2.4 The first type, unbranded loose leaf tobacco, is colloquially known as 'chop-

chop' and 'molasses tobacco'.1 This tobacco product is typically sold in boxes of 

100 pre-filled tubes or in quantities of one kilogram or less.2  Loose leaf tobacco 

products are illegally grown in Australia or are grown abroad and smuggled 

into Australia.3 The Australian Taxation Office (ATO) informed the committee 

it has not issued a commercial production licence for tobacco growing since 

2006, therefore any domestic tobacco growing is illicit.4 

2.5 The second stream of illicit tobacco products includes counterfeit tobacco, 

contraband tobacco, and what are known as 'illicit whites'. According to 

evidence provided by Philip Morris Limited (Philip Morris), these products are 

defined as follows: 

 Counterfeit tobacco products are cigarettes manufactured illegally and 

smuggled across borders and into Australia. These products are not sold by 

the trademark owner. 

 Contraband tobacco products are legitimately manufactured by the 

trademark owner but are illegally smuggled into Australia.  

                                                      
1 Tobacco mixed with molasses that is commonly smoked through a pipe or a hookah. 

2 Philip Morris Limited, Submission 84, p. 7. 

3 Interpol Office of Legal Affairs, Countering Illicit Trade in Tobacco Products: A Guide for Policy makers, 

June 2014, www.interpol.int/mwg-internal/de5fs23hu73ds/progress?id=8HMrXpXgQUHU1FIj 

Max4jwqSLiUc1R7L8UPbxflxZnk (accessed 23 August 2017), p. 21. 

4 Mr Tom Wheeler, Assistant Commissioner, Indirect Tax, Australian Taxation Office (ATO), 

Committee Hansard, 4 March 2016, p. 22. 

http://www.interpol.int/mwg-internal/de5fs23hu73ds/progress?id=8HMrXpXgQUHU1FIj%20Max4jwqSLiUc1R7L8UPbxflxZnk
http://www.interpol.int/mwg-internal/de5fs23hu73ds/progress?id=8HMrXpXgQUHU1FIj%20Max4jwqSLiUc1R7L8UPbxflxZnk
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 Illicit whites are similar to contraband products but have been smuggled 

across borders during their transit to the Australian market and 

subsequently have 'limited or no legal distribution and are sold without the 

payment of tax'.5 

Origins of illicit tobacco 

Domestic illicit tobacco 

2.6 Some illicit tobacco is grown domestically in Australia. The ATO is 

'responsible for detecting, investigating and prosecuting illicit, domestically 

grown or manufactured tobacco products'. As noted above, any domestically 

grown tobacco is by definition illicit, because the ATO has not issued any 

commercial tobacco production licences since 2006. 

2.7 The ATO submitted that 'based on the low levels of domestic illicit tobacco 

seizures since 2006 [it] considers that the overall domestic production of illicit 

tobacco products to be small'.6 The table below shows a comparison of ATO 

seizures of domestic illicit tobacco compared to the levels of foreign-source 

illicit tobacco seized by the Australian Border Force (ABF). These figures 

suggest that, while domestic illicit tobacco production was likely a significant 

contributor to the illicit tobacco market in Australia (at least based on ATO 

seizures in 2015–16 and 2016–17); in recent years it appears to have been a 

relatively and increasingly small contributor to that market.   

Table 2.1 Tobacco Seizures from 2007–08 to 2018–19 

Year ATO seizures 

Tonnes 

ABF seizures 

Tonnes 

2007–08 9.9 287 

2008–09 0 180 

2009–10 5.7 311 

2010–11 31 258 

2011–12 26 177 

2012–13 0 183 

2013–14 35 183 

2014–15 16 182 

2015–16 132 147 

                                                      
5 Philip Morris Limited, Submission 84, Attachment 1, p. 9. 

6 ATO, Submission 16, pp 3, 6. See also Mr Will Day, Deputy Commissioner, Integrated Compliance,   

ATO, Committee Hansard, 6 December 2019, p. 4. 
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2016–17 147 358 

2017–18 98 432 

2018–19 41 633 

Source: ATO, Submission 177, p. 5. 

Foreign illicit tobacco 

2.8 According to the Australian Criminal Intelligence Commission (ACIC), almost 

all illicit tobacco entering Australia comes from Asia and the Middle East. The 

major source countries are: China, Indonesia, the United Arab Emirates, 

Malaysia, Singapore, and the Philippines. The ACIC  also reported that 

secondary source countries—transit countries—have changed in recent years 

and no discernible pattern has emerged. 7 

2.9 Mr Rohan Pike, a consultant who was formerly an employee of the ABF, 

reported similar source countries, and stated that the people who organise the 

shipments of illicit tobacco into Australia utilise established smuggling routes 

into the country. Mr Pike noted tobacco products that are illicit in Australia are 

often grown or manufactured lawfully in countries such as Indonesia, China or 

the United Arab Emirates. For countries such as Indonesia, tobacco forms a 

large portion of the economy, and he submitted that these economic 

imperatives can be 'more important to a country of origin than the problems 

they may create at the destination'.8 

2.10 Mr Pike further highlighted that criminal organisations leverage customs 

brokers and freight forwarders to help navigate and ultimately circumvent the 

customs formalities of shipments of illicit tobacco.9 

2.11 The majority of illicit tobacco enters Australia via sea cargo routes, although in 

recent years there has been an increase in 'undeclared small consignments 

through the passenger, air cargo and international mail streams'.10 The ABF 

informed the committee: 

The tobacco has been coming in, really, in every single stream imaginable. 
We've got tobacco coming in in large quantities in sea and air cargo but 
also coming in with passengers through the traveller stream as well as 
through the international mail…if you take it back three to four years, a 
trend has been strong growth in illicit tobacco coming in—as I said, in 

                                                      
7 Ms Jo Hallissy, Australian Crime Commission (now the Australian Criminal Intelligence 

Commission), correspondence received 11 May 2016. 

8 Rohan Pike Consulting, Submission 166, p. 9. 

9 Rohan Pike Consulting, Submission 166, p. 10. 

10 Department of Immigration and Border Protection, Submission 77, p. 4. 
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pretty much every stream—from countries in South-East Asia, and parts of 
the Middle East as well.11 

International mail 

2.12 The international mail system is another entry point for illicit tobacco. At the 

6 December 2019 public hearing, British American Tobacco Australia (British 

American Tobacco) told the committee that criminals are shipping large 

volumes of illicit tobacco products via individual small packages through the 

mail, 'and we need to be faster at dealing with those.'12 

2.13 At the same hearing, the ABF suggested to the committee that British 

American Tobacco's assessment was accurate up to a time, stating 'we had a lot 

coming in through international mail in packages. That was small quantities 

but very large quantities of small quantities, which added up to quite a lot.' 

However, the ABF went on to state there has been a 'significant drop' in such 

shipments after changes to the permit system on 1 July 2019 banning tobacco 

from coming through the international mail system13 as well as improvements 

to detection, including 'everything from your technological x-ray type 

approach through to dogs and humans as well.'14 

Distribution and sale 
2.14 According to investigations conducted by the then Department of Immigration 

and Border Protection (DIBP) now the Department of Home Affairs, the illicit 

trade in tobacco products 'follow[s] similar distribution and sales patterns as 

duty-paid tobacco…and is available from a number of traditional tobacconists 

and tobacco retailers'.15  These products are 'usually concealed under the 

counter or in a paper bag, indicating that retailers make a conscious choice to 

purchase and then sell illicit tobacco and that illicit tobacco smokers make a 

similarly conscious choice to purchase illicit tobacco'.16 

2.15 The Australasian Association of Convenience Stores disputes this 

characterisation of the illicit trade in tobacco, and claims that illicit tobacco 

products are usually sold in 'pop-up gift stores' and from car parks and 

                                                      
11 Ms Sharon Huey, Assistant Commissioner, Australian Border Force, Committee Hansard, 

6 December 2019, p. 3. 

12 Mr Joshua Fett, Head of Corporate and Government Affairs, British American Tobacco Australia, 

Committee Hansard, 6 December 2019, p. 15. 

13 Ms Sharon Huey, Australian Border Force, Committee Hansard, 6 December 2019, p. 8 and 10. 

14 Mr Matthew Duckworth, Assistant Secretary, Customs and Border Revenue, Australian Border 

Force, Committee Hansard, 6 December 2019, p. 10. 

15 Department Immigration and Border Protection, Submission 77, p. 4. 

16 Department Immigration and Border Protection, Submission 77, p. 4. 
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markets, and that common offenders are standalone stores not associated with 

a tobacco franchise.17 

2.16 The Alliance of Australian Retailers' (AAR)18 2015 members' survey indicated 

that: 

…virtually all of the illicit tobacco that is being sold, if it has actually been 
identified, are [sic] not from newsagents or corner stores; they are actually 
from other channels that do not even sell tobacco in the first place. The 
feedback we got was that there seems to be this great understanding out 
there that, because of the high profitability and the very easy way of 
getting away with it, other stores try and cash in on this opportunity.19 

2.17 The issue of illicit tobacco being sold by retailers and measures to address this 

issue is discussed further in chapter 3.  

Estimating the size 
2.18 Establishing a credible estimation of the size of the illicit tobacco market has 

been, until recently, a contentious issue. Over the course of this inquiry the 

committee has received a great deal of conflicting evidence. However, this 

issue has been largely resolved by the ATO Tobacco tax gap estimations, 

discussed later in this chapter.20 

2.19 Previous evidence to the inquiry indicated a significant difference in the two 

major estimates of the scale of the illicit tobacco market that have been 

undertaken: one of these estimates is provided by the Australian Institute of 

Health and Welfare (AIHW); the other is provided by the KPMG illicit tobacco 

estimates commissioned by the tobacco industry. 

2.20 It is important to note that the AIHW surveys track the percentage of 

Australians who use tobacco products, and then estimates how many of that 

total number of smokers may use unbranded tobacco. The AIHW does not 

make further inference on other impacts, such as reduced Australian 

Government revenue. The KPMG study of the illicit tobacco market estimates 

the total weight of illicit tobacco, expresses that as percentage of tobacco 

consumption that is illicit tobacco, and then estimates the equivalent loss to 

Australian Government revenue through unpaid excise. The two estimates are 

                                                      
17 Mr Jeff Rogut, Chief Executive Officer, Australasian Association of Convenience Stores, Committee 

Hansard, 4 March 2016, pp. 12–13. 

18 According to Tobacco Tactics, the Alliance of Australian Retailers' lobbying group was established 

and financed by the tobacco industry. See: www.tobaccotactics.org/index.php/Alliance_of_ 

Australian_Retailers. 

19 Mr Chiang Lim, General Manager, Alliance of Australian Retailers, Committee Hansard, 

4 March 2016, p. 15. 

20 See ATO, Tobacco tax gap, https://www.ato.gov.au/About-ATO/Research-and-statistics/In-

detail/Tax-gap/Tobacco-tax-gap/ (accessed 18 February 2020). 

http://www.tobaccotactics.org/index.php/Alliance_of_%20Australian_Retailers
http://www.tobaccotactics.org/index.php/Alliance_of_%20Australian_Retailers
https://www.ato.gov.au/About-ATO/Research-and-statistics/In-detail/Tax-gap/Tobacco-tax-gap/
https://www.ato.gov.au/About-ATO/Research-and-statistics/In-detail/Tax-gap/Tobacco-tax-gap/
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therefore not expressed in the same terms and cannot be directly compared, 

particularly as they use different methodologies to gather data.21 

AIHW estimates 
2.21 Every three years the AIHW conducts the National Drug Strategy Household 

Survey. The most recent available survey data is from the survey conducted in 

2016 and is the twelfth under the auspices of the National Drug Strategy.22 This 

large population survey (with data collected from almost 24 000 individuals 

across Australia) 'asks people about their knowledge of and attitude towards 

drugs and their history of alcohol and other drugs consumption'.23 

2.22 The AIHW's submission outlined the survey's methodology for capturing 

illicit tobacco use. It stated that the survey separated illicit tobacco into 

unbranded illicit tobacco and branded illicit tobacco.24 The household survey's 

questions focus on the appearance of tobacco products because: 

…[c]onsumers may not be aware of the legality of the tobacco products 
they purchase; they might not know what country they come from, how 
they were imported or if the appropriate taxes were paid by the retailer… 
Tobacco products without a brand name or which do not have plain 
packaging with the graphic health warnings visible to the consumer can be 
an indicator that the product falls outside the legal supply chain.  

2.23 The AIHW's submission explained one of the aims of the survey is to 

determine the use of unbranded illicit tobacco in Australia over time. The 

survey shows that while the awareness and use of unbranded tobacco has 

significantly dropped from 2007 to 2016, the rate of decline has slowed.25 See 

figure 2.1 below. 

                                                      
21 Mr Will Day, ATO, Committee Hansard, 6 December 2019, p. 3. 

22 A National Drug Strategy Household Survey was conducted in 2019, with results to be released in 

the third quarter of 2020. 

23 Australian Institute of Health and Welfare, Submission 7, p. 3. 

24 'Unbranded illicit tobacco' is defined as finely cut, unprocessed loose tobacco that has been grown, 

distributed and sold without government intervention or taxation. 'Branded illicit tobacco' is 

defined as tobacco products that are smuggled into Australia without payment of the applicable 

customs duty. 

25 Australian Institute of Health and Welfare, Submission 7, p. 3. 
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Figure 2. Use of unbranded tobacco by current smokers aged 14 years or 

older, 2007 to 2016 

 
Source: AIHW, Submission 175, p. 6. 

2.24 A critique of the household survey in the KPMG report noted the AIHW's 

acknowledgement that respondents tend to underestimate their alcohol and 

tobacco consumption levels. The KPMG 2015 Half Year Report referenced the 

Profiles of Health, Australia 2011–13 – Tobacco Smoking report from the Australian 

Bureau of Statistics that noted '[s]ome under-reporting of persons identifying 

as current smokers may have occurred due to social pressures'.26  The KPMG 

report concluded that '[i]llicit tobacco consumption is therefore likely to be 

under-reported to an even greater degree'.27 

2.25 Philip Morris added that the AIHW surveyed people aged 14 and over, which 

would likely result in a lower average smoking rate than KMPG's survey of 

people 18 and over.28 

2.26 In comparing the contrasting results from their survey with the KPMG 

estimates, AIHW reasoned that the different findings were due to the 'surveys 

targeting very different populations, and possibly the time period when they 

are collecting the data [was] different as well'. Further:  

…one of the critical differences is that the National Drug Strategy 
Household Survey focuses on trying to get evidence at a population 
level—that is including non-smokers as well as smokers—and we are 

                                                      
26 Australian Bureau of Statistics, Profiles of Health: Australia, 2011–13, 7 June 2013, available: 

http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4338.0~2011-

13~Main%20Features~Tobacco%20smoking~10008, (accessed 28 November 2016). 

27 Philip Morris Limited, Submission 84, Attachment 1, p. 76. 

28 Philip Morris Limited, Submission 84, Attachment 1, p. 76. 

http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4338.0~2011-13~Main%20Features~Tobacco%20smoking~10008
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4338.0~2011-13~Main%20Features~Tobacco%20smoking~10008
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looking at the population through households, whereas in the survey that 
is done for the KPMG report they are focusing on smokers, so they are 
targeting qualified smokers who, I would assume, are invested in their 
habit and perhaps have more knowledge of the market than the general 
population.29 

2.27 Overall, the AIHW said that this is not a question of whether one survey is 

right and the other is wrong; they are in fact 'looking at different things'.30 

Tobacco industry estimates 
2.28 KPMG has reported on illicit tobacco use in Australia since 2009, generally 

annually. The KPMG reports are jointly commissioned by British American 

Tobacco, Imperial Tobacco Australia (Imperial Tobacco) and Philip Morris.  

The reports' intent is to 'provide an overview of the nature and dynamics of 

the legal and illicit tobacco markets in Australia; and provide an independent 

estimate on the size of the illicit tobacco market in Australia'.  The reports 

provide an estimate of illicit tobacco use as a percentage of total tobacco 

consumption.31 

2.29 The KPMG methodology separates the illicit tobacco market into unbranded 

tobacco and illicit manufactured cigarettes (counterfeit and contraband). It 

then combines these figures to generate a total for illicit tobacco consumption 

in Australia. For the unbranded tobacco component, 'a consumption model 

approach is used, based on results from a consumer survey'. The consumer 

survey is focused on tobacco consumption behaviour of regular adult smokers 

(aged 18 and over).32 

2.30 KPMG uses an Empty Pack Survey to determine the consumption of illicit 

manufactured cigarettes, based on the collection of discarded cigarette packs 

from across Australia. Validation analyses are also conducted that include a 

rolling paper analysis and data on the number of seizures intercepted at 

Australia's ports and airports.33 

2.31 Throughout the course of this inquiry, tobacco companies have maintained 

that the KPMG reports are the most accurate estimate of the scale of the illicit 

                                                      
29 Ms Moira Hewitt, Head of Tobacco, Alcohol and Other Drugs Unit, Australian Institute of Health 

and Welfare, Committee Hansard, 4 March 2016, p 29. 

30 Ms Moira Hewitt, Australian Institute of Health and Welfare, Committee Hansard, 4 March 2016, 

p. 30. 

31 Philip Morris Limited, Submission 84, Attachment 1, pp. 6–7, 76. Similar reports were commissioned 

from Price Waterhouse Cooper in 2007 and 2008, and from Deloitte in 2010 and 2011.  

32 Philip Morris Limited, Submission 84, Attachment 1, p. 26. 

33 Philip Morris Limited, Submission 84, Attachment 1, p. 26 and 28. 12 000 packs were collected and 

then weighted based on the proportion of each city's population. A rolling paper analysis 

compares sales of rolling papers with the legal sales of loose tobacco to estimate the consumption 

gap between legal product and illicit product. 



15 
 

 

tobacco market and that those estimates show the market is significantly 

higher than all other estimates and is growing.34 

2.32 Imperial Tobacco submitted in 2016 that the 'KPMG Illicit Tobacco in Australia 

report confirms that the illicit tobacco market has grown dramatically in this 

country in recent years.'35 However, the 2016 KPMG report showed that the 

market share of illicit tobacco changed less than 2 per cent overall from 2010 to 

2014 (see figure 2.2 below). 

Figure 2.1 Illicit tobacco consumption, by category (counterfeit, contraband 

and unbranded) and as a percentage of overall consumption, 

2007–2019 

 
Source: KPMG, Illicit tobacco in Australia: 2019 Full Year Report, 5 May 2020, p. 40. 

2.33 British American Tobacco argued in 2017 that '[t]he risk of the further growth 

of the illicit tobacco market in Australia will be heightened by the annual 

12.5% ad hoc excise increases for the next four years that was announced in 

May 2016.'36 As shown by figure 2.2 above, the KPMG 2019 report shows a 

steady increase in the illicit tobacco market for the years to 2018, with a 

significant increase between 2018 and 2019. The 2019 KPMG study also shows 

that the fall in domestic tobacco sales was offset by the estimated increase in 

illicit tobacco consumption, resulting in a small increase in overall tobacco 

consumption from 2018 to 2019.37 

                                                      
34 Philip Morris Limited, Submission 84, p. 2 and British American Tobacco Australia, Submission 168, 

p. 7. 

35 Imperial Tobacco Australia, Submission 160, p. 3. 

36 British American Tobacco Australia, Submission 168, p.5. 

37 KPMG, Illicit tobacco in Australia: 2019 Full Year Report, 5 May 2020, p. 40. 
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Figure 2. Use of illicit tobacco and equivalent excise value 

 
Source: KPMG, Illicit tobacco in Australia: 2019 Full Year Report, 5 May 2020, p. 40. 

2.34 Imperial Tobacco also submitted that the illicit tobacco market 'has become so 

lucrative that it is, to a large extent, driven by well organised and orchestrated 

criminal gangs – and they sell to children, as documented in the significant 

parallel increase of underage smoking prevalence'.38 

2.35 The ATO raised concerns regarding the KPMG methodology, and informed 

the committee the research 'might capture tobacco products that are legally 

brought in, in small amounts, as people come into the country, and that it 

might extrapolate those into being illicit tobacco.'39 

2.36 Appearing before the committee, Mr Joshua Fett from British American 

Tobacco agreed with the proposition that the KPMG studies do not show any 

conclusive evidence that links taxation increases on licit tobacco products with 

increases in the illicit tobacco market. However, Mr Fett explained that British 

American Tobacco consider these issues are linked based on 'observations of 

what's happened in the market since the introduction of plain packaging and 

the excise increases.'40 Imperial Tobacco stated there is 'good, empirical fact 

based evidence out there for some of the statements we are making' [in relation 

to linking tax increases and illicit tobacco] and agreed to provide it for the 

committee.41 To date, the committee has not received this evidence.  

2.37 The ATO concluded that the KPMG surveys on the one hand, and the AIHW 

surveys on the other, provide the 'upper and lower bounds' of illicit tobacco 

use: 

All methodologies that seek to quantify the unknown have elements of 
estimation and assumption embedded in the modelling process. This 
means that there are bounds of confidence in respect of every estimate and 

                                                      
38 Imperial Tobacco Australia, Submission 160, p. 3. 

39 Mr Will, Day, ATO, Committee Hansard, 6 December 2019, p. 3. See also Ms Sharon Appleyard, 

First Assistant Secretary, Population Health and Sport, Department of Health, Committee Hansard, 

6 December 2019, p. 26. 

40 Mr Joshua Fett, British American Tobacco Australia, Committee Hansard, 6 December 2019, p. 19. 

41 Ms Kirsten Daggar-Nickson, Head of Corporate and Legal Affairs, Imperial Tobacco Australia, 

Committee Hansard, 6 December 2019, p. 19. 
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that there is no single estimation process that will provide a determinative 
answer…Consequently, we believe that it is not a question of whether one 
process is more accurate than another but rather the range of estimates 
derived from varying methodologies set upper and lower bounds, where 
we can say with confidence that the actual answer lies somewhere in that 
range.42 

2.38 Dr John Coyne, then Head of the Border Security Program at the Australian 

Strategic Policy Institute, submitted that while quantitative research is often 

contradictory, continuing debate over the exact size was unnecessary as 'there 

are sufficient seizures at, and inside, Australia’s borders to reveal that the illicit 

tobacco market is alive and profitable.'43 Rohan Pike Consulting similarly 

submitted that the 'while the various parties argue over the size of the illicit 

market, the problem carries on in the marketplace with no discernible change 

as to the availability of the product'.44 

2.39 Mr Rohan Pike, who established the now disbanded Tobacco Strike Team 

within the ABF, was critical of both the KPMG and AIHW estimates. Mr Pike 

advised that, in his view, both were under-estimating the illicit tobacco 

problem, which would inhibit effective law 'enforcement policy from being 

developed and implemented'. As a result, in Mr Pike's analysis, 

Commonwealth policies to encourage smokers to quit by increasing excise 

rates are undermined; organised crime groups can profit in a risk-free 

environment; smokers are exposed to sub-standard tobacco products; and the 

Commonwealth's revenue is reduced.45 

2.40 Mr Pike argued that the lack of a government-produced estimate of the illicit 

tobacco market has meant there is a 'vacuum of information that has been 

filled by both smoking and anti-smoking lobby groups' (although, as explained 

below, the government has in fact since begun producing such estimates).  For 

this reason, Mr Pike recommended: 

 classifying illicit tobacco as a serious financial crime; 

 including illicit tobacco in the National Organised Crime Response Plan; 

and 

 having the ACIC create a reference for illicit tobacco. 46 

ATO Tax-gap studies 
2.41 A significant amount of inquiry hearing time was dedicated towards 

comparing the value of the estimates provided by the KPMG and AIHW 

                                                      
42 ATO, Answer to question on notice, question 1, 4 March 2016 (received 18 March 2016), p. 2. 

43 Dr John Coyne, Submission 10, p. 1.See also Police Federation of Australia, Submission 179, p. 3. 

44 Rohan Pike Consulting, Submission 182, p. 4. 

45 Rohan Pike Consulting, Submission 182, p. 20 and 22. 

46 Rohan Pike Consulting, Submission 182, p. 30. 
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studies. Additionally, the ATO informed the committee in 2016 that it was 

working with the Australian National University to investigate a more 

accurate determination of illicit tobacco use.47 

2.42 The ATO regularly conducts 'tax gap' studies to estimate the difference 

between the amount the ATO collects and what should have collected if every 

taxpayer was fully compliant with tax law. The ATO has subsequently 

released an estimate for the tobacco 'tax gap' within the Australian economy 

covering three financial years from 2015–16 to 2017–18. For 2017–18, the ATO 

estimates the net tobacco tax gap to be 5 per cent, or $647 million, well short of 

the $2 billion claimed by the tobacco industry above. 

2.43 The ATO engages an independent expert panel to provide advice on the 

suitability of its gap estimates and methodologies. The ATO informed the 

committee: 

We have passed our methodology past independent experts who have 
been involved in all the ATO's tax gap processes, as well as an 
independent expert with particular speciality in tobacco. So we have a 
medium level of confidence in our estimates.48 

2.44 The ATO submitted that the tax gap 'has trended downward from 5.5% to 

5.0% from 2015–16 to 2017–18 driven by better detection and disruption of 

illicit tobacco both at the border and domestic cultivation'.49 

2.45 It can be useful to compare the above figures to the licit tobacco market. The 

Final Budget Outcome official figures capture the size to the Australian legal 

tobacco market, including the revenue captured by customs and excise duties: 

2013–14 $8,498 million 

2014–15 $8,848 million 

2015–16 $9,816 million 

2016–17 $10,453 million 

2017–18 $11,879 million 

2018–19 $12,130 million50 

2.46 The ATO has submitted it considers domestic production of illicit tobacco 

products to be a smaller revenue risk than illegal importation, with the latter 

being the major source of illicit tobacco in Australia. The ATO informed the 

committee that for 2017–18, it estimated that domestic production accounted 

for less than one third of the tax gap.51 Before the changes of 1 July 2019 which 

                                                      
47 Mr Tom Wheeler, ATO, Committee Hansard, 4 March 2016, p. 22. 

48 Mr Will Day, ATO, Committee Hansard, 6 December 2019, p. 3. 

49 ATO, Submission 174, p. 10. 

50 ATO, Submission 177, p. 4. 

51 Mr Will Day, ATO, Committee Hansard, 6 December 2019, p. 6. 
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shifted the taxing point to the border, warehouse leakage—where items are 

smuggled out of warehouses before duties are paid— was the third source of 

illicit tobacco entering the market.52 

2.47 Australian Government agencies have informed the committee they support 

the approach of the ATO, with the ABF stating 'we are confident in the advice 

on the tobacco tax gap that's provided to us through the ATO'.53 

2.48 The Department of Health submitted in November 2019 that it:  

…accepts the estimates of the tobacco tax gap, as prepared by the ATO and 
Home Affairs as a reliable representation of the size of the illicit tobacco 
market in Australia.54 

Committee view 
2.49 It is apparent to the committee that the broad range of estimates on the use of 

illicit tobacco cannot be directly compared due to their different underpinning 

methodologies. Another fundamental difference between the AIHW and 

KPMG studies is the reported outcome: the AIHW study presents findings on 

the number of smokers using illicit tobacco, whereas the KPMG study focusses 

on the quantity of illicit tobacco consumed. However, combined they provide 

insights into the scale of the illicit tobacco market.  

2.50 The committee agrees with the ATO observation—made prior to developing 

its own tobacco tax gap analysis —that these surveys provide an upper and 

lower limit of illicit tobacco use and the answer lies somewhere in between.  

2.51 The committee is greatly pleased that during the course of this inquiry the 

ATO has commenced its tax-gap analysis of the illicit tobacco market.  

2.52 The ATO estimate is likely to now be the most independent and verifiable data 

to estimate the size of the illicit tobacco market. The committee firmly believes 

that this agreed understanding of the size of the illicit tobacco market will 

assist all stakeholders to develop appropriate responses to this problem.  

Recommendation 1 

2.53 The committee recommends that the Australian Taxation Office continues 

with its tobacco tax gap project on a permanent basis and, where 

appropriate, uses all available external information to assist in developing 

its understanding of the scale of the illicit tobacco market in Australia. 

2.54 Currently, the ACIC's Illicit Drug Data Report references amphetamines, 

cannabis, heroin, cocaine, clandestine drug laboratories (clan labs) and 

                                                      
52 ATO, Submission 177, p. 5. 

53 Mr Matthew Duckworth, Assistant Secretary, Customs and Border Revenue, Australian Border 

Force, Committee Hansard, 6 December 2019, p. 12. 

54 Department of Health, Submission 178, p. 3. 
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precursors and other drugs. The committee agrees with Mr Pike's 

recommendation for this ACIC report to also reference illicit tobacco. As 

demonstrated in this inquiry, organised crime groups have a vested interest in 

illicit tobacco, and this interest both has parallels to and intersects with their 

involvement in the trafficking and distribution of illicit drugs. For this reason, 

law enforcement agencies need to improve data collection and analysis of the 

illicit tobacco market.   

Recommendation 2 

2.55 The committee recommends that the Australian Criminal Intelligence 

Commission consider the inclusion of data on and analysis of illicit tobacco 

in future iterations of the Illicit Drug Data Report. 
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Chapter 3 

Drivers and impacts of illicit tobacco 

3.1 This chapter explores the causes of the illicit tobacco market, and outlines the 

roles and responsibilities that various federal, state and territory government 

agencies have in setting and implementing policy responses to tobacco 

consumption in Australia. 

Tobacco control policies impact on illicit market 
3.2 As outlined in chapter one, Australia's approach to tobacco control focuses on 

reducing the affordability of tobacco through increase rates of taxation, as well 

as measures to limit the marketing of tobacco products, such as plain 

packaging.1 

3.3 Submitters and witnesses, and in particular the Police Federation of Australia, 

manufacturers and retailers of tobacco products, argued that policies designed 

to limit the consumption of tobacco have the negative consequence of driving 

consumers to the illicit tobacco market. These issues are discussed below. 

Excise tobacco policy 
3.4 Submitters from the tobacco industry have claimed that increased costs do not 

reduce total smoking rates. British American Tobacco submitted that '[d]espite 

these continued excise increases Australia’s smoking rate has not fallen 

significantly in recent years'.2 Imperial Tobacco Australia (Imperial Tobacco) 

submitted: 

The concept that curtailing supply automatically cancels demand is both 
logically and factually absurd…If prohibition in the modern era were 
successful, there would be no marijuana use, no heroin, no 
methamphetamines and, more obviously, no underage use of alcohol.3 

3.5 Cancer Council Victoria informed the committee of research directly linking 

taxation increases with reduced smoking rates: 

The Centre for Behavioural Research in Cancer, at Cancer Council Victoria, 
has just had published in The Lancet journal an article that demonstrates a 
substantial reduction in smoking prevalence associated with the 2010 and 
2013–16 tax increases. Our estimate is that 25 per cent fewer Australians 
are smoking as a result of those tax increases, or from the beginning of that 
period to 2017, and that at least half of that reduction in the number of 
smokers can be attributed to those tax increases. That is something like 
900,000 Australians who aren't smoking. Given that half of all smokers 

                                                      
1 Department of Health, Submission 178, p. 3. 

2 British American Tobacco Australia, Submission 180, p. 6. 

3 Imperial Tobacco Australia, Submission 160, p. 2. 
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who continue to smoke long-term will die prematurely, that represents a 
significant reduction in the burden of smoking related disease in 
Australia.4 

3.6 The Department of Health acknowledged that lowering tobacco consumption 

rates was slowing, but stated this is because 'once you start getting to lower 

smoking rates, every percentage gained becomes harder from there…and 

that's why we can't take our foot off the pedal in relation to tobacco 

consumption.'5 

Increased excise and the role of price in driving the illicit tobacco market 
3.7 The committee heard widely differing views on whether increases in tobacco 

taxation impacted the size of the illicit tobacco market. 

3.8 Tobacco industry submissions argue that taxation-based tobacco control 

policies are explicitly driving the illicit tobacco market as people seek to avoid 

higher prices.6 Imperial Tobacco argued that increased taxes on tobacco 

products 'result in higher prices, driving down trading and, ultimately, 

movement of consumers to the illicit market'.  Further, it asserted that 

'[i]ncreasing tobacco excise continues to increase the value of excise evaded, as 

well as creating [a] stronger incentive for organised groups trading in illicit 

tobacco products due to the high profit margins'.7 

3.9 Submitters with a law enforcement perspective, for example the Police 

Federation of Australia, also agreed that that the high rates of tax on tobacco 

products creates incentives for people to engage in the illicit tobacco market 

due to the high profits to be made. It was further recognised that excise 

increases may drive more demand for cheaper alternatives, and this in turn 

may increase potential profit margins for criminal actors involved in the illicit 

tobacco market.8 

3.10 This view has also been expressed by some parts of the Australian 

Government. The explanatory memorandum to a 2018 legislative amendment 

stated: 

Higher excise and excise-equivalent customs duty rates for tobacco 
improve the health of Australians by discouraging tobacco consumption 
and reducing their exposure to tobacco products. However, they 
significantly increase the risk of illicit tobacco being produced or 

                                                      
4 Dr Michelle Scollo, Cancer Council Victoria, Committee Hansard, 6 December 2019, p. 35. 

5 Ms Sharon Appleyard, First Assistant Secretary, Population Health and Sport, Department of 

Health, Committee Hansard, 6 December 2019, p. 26. 

6 British American Tobacco Australia, Submission 180, p. 5 and Phillip Morris, Submission 173, p. 2. 

7 Imperial Tobacco Australia, Submission 160, p. 4 and 20. 

8 Australian Border Force, Submission 176, p. 2. See also Dr John Coyne, Submission 10, p. 2 and 

Police Federation of Australia, Submission 179, p. 3. 
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manufactured domestically, or imported into Australia. This is particularly 
the case given the increase in tobacco excise and excise-equivalent customs 
duty rates following the 2016–17 and 2017–18 Budget measures.9 

3.11 Rohan Pike Consulting disagreed with the view that taxation did not impact 

illicit tobacco markets, but at the same time argued that this was an anticipated 

consequence of tobacco control policies.  Rohan Pike Consulting submitted 

that the WHO Protocol to Eliminate Illicit Trade in Tobacco Products was 

developed in response to the recognition that 'matters agreed in the 

[Framework Convention on Tobacco Control] would consequently bring about 

a rise in excise avoiding criminal activity'.10 

3.12 Transcrime submitted that tobacco control policies are a balancing act between 

the desired outcome of reduced tobacco consumption versus the consequence 

of somewhat increased illicit tobacco use, and stated 'if the illicit tobacco trade 

is to be reduced, it is necessary to understand the trade-off between regulation 

of the legal markets and the impact that regulation has on the illicit ones.'11 

3.13 Dr Robert Preece, the author of a WHO study on illicit tobacco, informed the 

committee that the relationship between increases in illicit tobacco and higher 

taxation was not a simple case of cause and effect: 

[I]t's really quite a complex mix of factors. If you were to put the excise rate 
up and then build appropriate controls around it, there may be no effect at 
all…It's quite a complex matrix, and if you tick a certain number of boxes, 
yes, you'll have an illicit problem, but if you don't it should be okay.12 

3.14 The Australian Medical Association (AMA) expressed caution in relation to the 

impact of price on demand for illicit tobacco. The AMA agreed with the 

argument that 'an increase in price may initially increase demand for cheaper 

tobacco products'; however:  

…appropriate monitoring and action by government should reduce the 
amount of illicit tobacco that is available. Increased price, in the absence of 
cheaper illicit tobacco, will encourage smokers to quit, and deter 
non-smokers from taking up smoking.13 

3.15 The AMA argued against using illicit tobacco consumption as an argument 

against price-based tobacco control policies.  The AMA submitted 'the 

detection of illegal importation should not be used as evidence to weaken 

Australia’s position in relation to tobacco control measures'. The AMA went on 

                                                      
9 Treasury Laws Amendment (Illicit Tobacco Offences) Bill 2018, Explanatory memorandum, p. 6. 

10 Rohan Pike Consulting, Submission 182, p. 2. 

11 Transcrime, Submission 11, p. 3. 

12 Dr Robert Preece, Associate Professor, Charles Sturt University, Committee Hansard, 6 December 

2019, p. 33. 

13 Australian Medical Association, Submission 20, p. 2. 
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to recommend that 'appropriate monitoring and action by government should 

reduce the amount of illicit tobacco that is available'.14 

3.16 Furthermore, Cancer Council Australia argued that public policy issues 

around tobacco control and illicit tobacco should be made by 'consensus 

among independent experts and authorities who have no commercial stake in 

an outcome'.15 

3.17 To address concerns that increased taxes would strengthen demand for illicit 

tobacco, with the release of the 2016–17 Federal Budget, the Australian 

Government announced that existing penalties for tobacco related offences 

would be strengthened.16 Further, the government announced reforms to the 

Customs Act and Excise Act 'to provide enforcement officers with access to 

tiered offences and appropriate penalties, increasing the range of enforcement 

options available for illicit tobacco offences'.17 

Tobacco Plain Packaging 
3.18 Tobacco plain packaging is a key part of the Australian Government's 

approach to reduce the consumption rates of tobacco products. Submitters 

from the tobacco industry and retailers have linked the issue of plain 

packaging with illicit tobacco, arguing that the removal of branding has caused 

customers to make tobacco selections based only on price. However, evidence 

from the Department of Health indicates that plain packaging has had no 

impact on illicit tobacco. This issue is discussed below. 

3.19 The Tobacco Plain Packaging Act (TPP Act) came into effect in 2012. The Act: 

…prohibit[ed] the use of all tobacco industry logos, brand imagery, colours 
and promotional text on the retail packaging of tobacco products. It 
allow[ed] for the use of a brand and variant name in a standard colour, 
position, font size and style. The Bill mandate[d] that retail packaging of 
tobacco products be a standard drab dark brown colour, with the 
exception of health warnings, the brand and variant name and any other 
relevant legislative requirements.18 

3.20 Under the TPP Act, it is an offence 'to sell, supply, purchase, package or 

manufacture tobacco products in retail packaging that does not comply with 

the requirements of the [Act]'.19  Offences apply to manufacturers, packagers, 

                                                      
14 Australian Medical Association, Submission 20, p. 2. 

15 Cancer Council Australia, Submission 170, p. 2. 

16 The Hon Scott Morrison MP and the Hon Alex Hawke MP, 'Excise Tariff Amendment (Tobacco) 

Bill 2016 and Customs Tariff Amendment (Tobacco) Bill 2016', Explanatory Memorandum, p. 26. 

17 Budget 2016–17, Budget Measurer: Budget Paper No. 2, May 2016, p. 16. 

18 Dr Matthew Thomas, Tobacco Plain Packaging Bill 2011, Bills digest, 35, 2011–12, 24 August 2011, 

p. 3. 

19 Bills digest, 35, 2011–12, p. 3. 
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wholesalers, distributors and retailers of tobacco products in Australia; 

however, a 'person who buys non-compliant products for personal use would 

not commit an offence, although a salesperson might'.20 The Department of 

Health is responsible for enforcing the TPP Act.  

3.21 During the course of the inquiry, retailers and tobacco industry representatives 

expressed concerns about the impact of tobacco plain packaging on illicit 

tobacco. 

3.22 British American Tobacco informed the committee that plain packaging has 

eliminated the point of difference between tobacco products and, coupled with 

excise increases, there has been a 'substantial down-trading including into the 

illicit segment'.  British American Tobacco reported that since the TPP Act was 

implemented, there has been an increase in the reported amount of illicit 

tobacco use in Australia, from 11.5 per cent of total consumption in 2012 to 

14.3 per cent in 2015.  British American Tobacco argued that, due to plain 

packaging, smugglers and counterfeiters had started to produce counterfeit 

and contraband plain packaged products.21 

3.23 The Alliance of Australian Retailers (AAR) informed the committee increased 

illicit tobacco sales were a cumulative effect of plain packaging and price 

increases, where the combination of price increases and removal of specific 

branding caused customers to elect to 'economise on their choice of products'. 

The ARA added that in a recent national survey 25 per cent of respondents 

said 'illicit tobacco sales have increased in their neighbourhoods since the 

introduction of plain packaging and three successive tobacco excise tax 

increases since 2012'.22 

3.24 According to the Australasian Association of Convenience Stores, plain 

packaging has meant that consumers are driven by price and that 'brands have 

been substantially devalued'. An 'extension of this consumer purchasing 

behavioural shift,' it explained, 'is that consumers are increasingly looking at 

cheaper alternatives including illicit products'.23 

3.25 The Australasian Association of Convenience Stores added:  

… the recent excessive price hikes through excise increases and restriction 
initiatives by government such as plain packaging have stimulated the 
growth of robberies in stores targeting tobacco, importantly, as well as the 
growth of illicit and cheap tobacco. Despite what any of the health 

                                                      
20 Tobacco Plain Packaging Bill 2011, Explanatory memorandum, p. 3. 

21 British American Tobacco Australia, Submission 74, p. 4 and 14. 

22 Mr Chiang Lim, General Manager, Alliance of Australian Retailers, Committee Hansard, 4 March 

2016, p. 13 and 17. 

23 Australasian Association of Convenience Stores, Submission 21, p. 1. 
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lobbyists claim, it has done very little to improve the health of 
Australians.24 

3.26 The impact of plain packaging on the illicit tobacco market was questioned by 

other submitters. For example, the then Department of Immigration and 

Border Protection (DIBP) now the Department of Home Affairs, reported that 

the Australian Border Force (ABF) had only made a single detection of 

counterfeit plain packaged tobacco since the measure was introduced. In 

addition, the ABF stated that it 'has seen no discernible impact on the illicit 

tobacco trade as a result of the introduction of plain packaging'.25 

3.27 The Department of Health advised that the focus should remain on the goal of 

the TPP Act, which is to reduce tobacco consumption. The Department told the 

committee: 

After the introduction of tobacco plain packaging from 1 December 2012 
and in the following years, we did see very significant drops in tobacco 
consumption, followed by a very significant drop in smoking prevalence. I 
believe that was between 2010–13. That's what I mean: we got a significant 
drop. The idea is then at least make sure that you maintain the drop or 
ideally go down even further.26 

3.28 A number of concerns were raised about enforcement and the prosecution of 

those who do not comply with the TPP Act.  This is discussed in chapter four. 

Committee view 
3.29 The committee believes that price-based tobacco control policies have resulted 

in many people reducing or ceasing to use tobacco products, however, it is 

clear that a smaller, growing number of tobacco users have responded to those 

policies by entering the cheaper illicit tobacco market. 

3.30 This means that to some extent, the illicit tobacco market is caused by 

Australia's health policy towards tobacco. The committee agrees that price-

based incentives are a powerful lever to reduce smoking rates. However, 

policymakers need to be clear-eyed about the flow-on effects of that health 

policy. This starts by recognising that health policy settings have created a law 

enforcement problem—but this is a problem that should be addressed not by 

changing health policy settings, but rather by strengthening and refocusing 

law enforcement approaches and techniques.  

                                                      
24 Mr Jeff Rogut, Chief Executive Officer, Australasian Association of Convenience Stores, Committee 

Hansard, 4 March 2016, p. 12. 

25 Department of Immigration and Border Protection, Submission 77, p. 5. 

26 Ms Sharon Appleyard, Department of Health, Committee Hansard, 6 December 2019, p. 27. 
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Illicit tobacco: a health issue or a crime issue? 
3.31 A long-standing debate in discussing illicit tobacco is whether it should be 

viewed primarily as a health or criminal issue, which in turn impacts the 

policy response taken to tackle the issue.  

3.32 The Department of Health has responsibility for reducing tobacco 

consumption in Australia, but appears to draw the line when that tobacco 

becomes illicit. It submitted that 'illicit tobacco is primarily a revenue evasion 

matter that attracts significant penalties'.27 

3.33 Transcrime argued that this approach limits the effectiveness of tobacco 

control, submitting: 

Regulators continue to deal with health issues, while leaving it to law 
enforcement agencies to deal with crime. This is a division of labour that 
cannot work; both are reciprocally linked. Adopting an approach aimed at 
the reduction of opportunities and the consequent preventive policies will 
reduce this trade-off, maximizing health and minimizing crime at a cost 
less than that of the current division of labour policies.28 

3.34 The Australian Government approach appears to have shifted during the 

course of this inquiry to develop an approach that deals with illicit tobacco 

primarily as a criminal issue, often with organised crime links. 

Organised crime 
3.35 Evidence to the committee demonstrated the links between the illicit tobacco 

supply chain and organised crime. The Australian Criminal Intelligence 

Commission (ACIC), in its report Organised Crime in Australia 2017, reported 

that 'serious and organised crime remains entrenched in the illicit tobacco 

market, both through the illegal importation…and through the local 

production'.29 

3.36 Criminal organisations are involved in all aspects of the illicit tobacco supply 

chain, from sourcing raw tobacco products, through to production, packaging 

and distribution. Those groups can also utilise people who act as 

intermediaries, who source tobacco products from manufacturers, liaise with 

criminal groups to determine trade routes, and manage risk to ensure products 

are delivered successfully.30 

                                                      
27 Department of Health, Submission 178, p. 4. 

28 Transcrime, Submission 11, p. 2. 

29 Australian Criminal Intelligence Commission, Organised Crime in Australia 2017 (August 2017), p. 

23, available at https://www.acic.gov.au/publications/intelligence-products/organised-crime-

australia.  

30 Interpol Office of Legal Affairs, Countering Illicit Trade in Tobacco Products: A Guide for Policy makers, 

June 2014, p. 14. 

https://www.acic.gov.au/publications/intelligence-products/organised-crime-australia
https://www.acic.gov.au/publications/intelligence-products/organised-crime-australia


28 
 

 

3.37 The ABF informed the committee that organised criminal networks involved 

in illicit tobacco operate similarly to those involved in the importation of other 

contraband products, such as narcotics. These criminal organisations: 

…have access to a global network of tobacco-smuggling facilitators who 
can arrange and tailor the placement of commercial quantities of tobacco to 
accommodate various smuggling methodologies, such as into free trade 
zones. They actively seek to infiltrate and exploit unscrupulous members 
of the international supply chain, including those working as customs 
brokers and freight forwarders in Australia. They launder money to 
disguise funds for the purchase of tobacco and to legitimise the proceeds of 
their criminal profits. So, at a general level, the way they look, the way 
they behave, is very similar to those who might be involved in the 
importation of drugs, and in some cases they may be one and the same.31 

3.38 The nature of the illicit tobacco market has many similarities with the illicit 

drug market, involving international and domestic aspects that are controlled 

by organised crime.32 The key difference between the illicit tobacco and illicit 

drug markets is that illicit drugs are illegal, while illicit tobacco offences are 

predominantly pursued as the evasion of taxes by fraud.33 

3.39 The Australian Taxation Office (ATO) submitted that the illicit tobacco market 

is primarily supplied by organised criminal syndicates.34 The Australian 

Federal Police (AFP) noted that the 'profits generated from illicit tobacco 

provide funding to other criminal activities'.35 

3.40 According to the then DIBP, there are three types of offenders:  

 organised criminal groups that use established smuggling mechanisms to 

trade in a range of illicit commodities;  

 commercial enterprises that engage in the import and trade of illicit tobacco; 

and  

 opportunists who smuggle tobacco primarily for personal use.36 

3.41 The then DIBP also added 'that there are people engaged in the legitimate 

tobacco supply chain who facilitate the illicit trade in tobacco, such as customs 

brokerage companies and freight forwarding firms'.37 The Australian 

Commission for Law Enforcement Integrity went further to state 'the 

                                                      
31 Mr Anthony Seebach, Australian Border Force, Committee Hansard, 4 March 2016, p. 48. 

32 Police Federation of Australia, Submission 179, p. 3.  

33 Rohan Pike Consulting, Submission 166, p. 4. 

34 Australian Taxation Office, Submission 177, p. 12. 

35 Australian Federal Police, Submission 161, p. 2. See also Australian Taxation Office, Submission 177, 

p. 12. 

36 Department of Immigration and Border Protection, Submission 77, p. 4. 

37 Department of Immigration and Border Protection, Submission 77, p. 4. 
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trafficking of illicit tobacco—among a range of other licit and illicit 

commodities—can be associated with public sector corruption'.38 

3.42 Organised criminal groups, with links to Asia and the Middle East, are the 

primary facilitators of the illicit tobacco trade in Australia.  Outlaw motorcycle 

gangs (OMCGs), on the other hand, have 'some crossover, but, in terms of 

OMCGs having a primary focus on the importation of [illicit] tobacco, [the 

DIBP] have not seen that to date'.39 

Low risk, high profit 
3.43 There was a general consensus amongst submitters that the trade in illicit 

tobacco was attractive as it is seen as a low risk, high profit venture.40 A 

number of government agencies, as explained below, also emphasised that 

criminal groups view illicit tobacco as an attractive commodity because of its 

low risk when compared with the importation of other illicit commodities like 

firearms and drugs.41 

3.44 The ACIC's Organised Crime in Australia 2015 report states that '[o]rganised 

crime remains entrenched within the illegal tobacco market in Australia. It 

continues to perceive involvement in this market as a low risk, high profit 

enterprise'.  The report warns that it is 'highly likely that the illegal tobacco 

market will remain attractive for serious and organised crime groups because 

of the very large profits that can be made with very low risk'.42 

3.45 The ACIC noted that, as a result of the low risk, high reward nature of the 

illicit tobacco market, 'the funding from the sale of illicit tobacco can then be 

reinvested into other types of crime, such as illicit drugs' creating an 'intermix 

at that higher level'. The ACIC added that organised crime's involvement in 

illicit tobacco is opportunistic because 'if there is a dollar to be made then they 

will target that market'.43 

3.46 The AFP made a similar assessment of the risk/reward imbalance: 

                                                      
38 Australian Commission for Law Enforcement Integrity, Submission 174, p. 1. 

39 Mr Ian McCartney, Assistant Commissioner, Australian Federal Police, Committee Hansard, 23 

November 2016, p. 11. 

40 Imperial Tobacco Australia, Submission 181, p. 7. See also Philip Morris, Submission 173, p. 3, Rohan 

Pike Consulting, Submission 182, p. 3, Mr Joshua Fett, Head of Corporate and Government Affairs, 

British American Tobacco Australia, Committee Hansard, 6 December 2019, p. 15, Dr Robert Preece,  

Charles Sturt University, Committee Hansard, 6 December 2019, p. 34. 

41 See also Transcrime, Submission 11, p. 2. 

42 Australian Criminal Intelligence Commission, Organised Crime in Australia 2015, May 2015, 

available: https://www.acic.gov.au/publications/intelligence-products/organised-crime-australia, 

accessed 1June 2020), pp. 68–69. 

43 Dr Nathan Newman, Acting National Manager (Strategic Intelligence and Strategy), Australian 

Criminal Intelligence Commission, Committee Hansard, 4 March 2016, p. 48. 
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…where you have a high profit margin, where you have a good return and 
potentially a low risk, organised crime will seek out any venture to make 
good money. And we have seen that throughout Australian law 
enforcement history. You just have to go back to the docks. If you look at 
some of the major criminal investigations we have done in terms of specific 
crime families over the years, they have been involved in multiple 
elements of criminality and quite often covered in legitimate businesses, be 
they importations of fruit or whatever.44 

3.47 The ABF agreed with this view and said the 'profitability for trading in illicit 

tobacco is very, very high, particularly compared to other commodities when 

you also take into account the risk. There are significant profits and small 

risks'.  The ABF further stated that there is 'a perception out there with 

criminals that the risk of getting caught and/or receiving a significant sentence 

if they are caught is much lower than if they were involved in something like 

narcotic trafficking'.45 

3.48 The tobacco industry estimated that criminal organisations make a profit if as 

few as one out of three shipping containers of illicit tobacco enter Australia 

undetected.46  British American Tobacco added that it believes the ratio is 

more, depending from where criminal groups sourced the tobacco product. If, 

for example, the tobacco product was sourced from the Middle East, then only 

one container out of 20 would be need to enter Australia undetected to turn a 

profit.47 Imperial Tobacco submitted that organised crime is 'effectively the 

fourth biggest player in the Australian [tobacco] market.'48 

3.49 Criminal organisations are driven by the 'financial incentive to source a 

product in a lower-priced market and transport, distribute and sell it in a 

higher-priced market… that includes international movements'.49 The 

significant profits criminal organisations are capable of earning through illicit 

tobacco trade often outweighs the risks, which largely involve fines and 

imprisonment. A large number of submitters to the inquiry commented on this 

risk/reward imbalance and the need for legislators to address this issue. For 

example, the then DIBP's Customs and Industry Policy Division stated that: 

…criminals see trade in illicit tobacco as low-risk high-reward, and the 
illicit tobacco trade has serious criminal implications. There are clear links 

                                                      
44 Mr Shane Connelly, Assistant Commissioner, Australian Federal Police, Committee Hansard, 

4 March 2016, p. 48. 

45 Mr Anthony Seebach, Australian Border Force, Committee Hansard, 4 March 2016, p. 46. 

46 Mr Garry Dickson, Legal and Regulatory Compliance Manager, Imperial Tobacco Australia, 

Committee Hansard, 4 March 2016, p. 6. 

47 Mr Steve Rush, Director of Finance (Australasia), British American Tobacco Australia, Committee 
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49 Financial Action Task Force, Illicit Tobacco Trade, June 2012, p. 7. 
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between tobacco smuggling and smuggling of other commodities. Trade in 
tobacco or illicit tobacco is used to launder money, and tobacco smuggling 
funds more serious criminal activity.50 

3.50 Additionally, Dr John Coyne, then Head of the Border Security Program at the 

Australian Strategic Policy Institute, submitted that people who purchase 

tobacco in the illicit tobacco market do not necessarily recognise this as 

organised crime and this view is supported by the enforcement regime 

approach (at time of submission in January 2016) to view illicit tobacco 

offences as a regulatory misdemeanour and not a crime. 51 

Agency roles and responsibilities 
3.51 Tackling illicit tobacco is a task that involves all levels of government in 

Australia. The Commonwealth's responsibilities for illicit tobacco largely relate 

to tax and border offences, as well as laws relating to the packaging of tobacco 

products and any relevant Commonwealth criminal offences. The states and 

territories are responsible for licencing and enforcing the sale of tobacco and 

any state or territory laws in relation to tobacco consumption, with some local 

councils being delegated inspection duties under these acts.52 

3.52 The Department of Health, currently the lead agency in relation to tobacco 

control policies, acknowledged that agencies take a different focus in relation 

to tackling illicit tobacco: 

[T]he outcome for us is to make sure people are healthy and not smoking. 
The outcome for other agencies is different. It may be in relation to revenue 
related issues in excise and duty evasion. We all have a common interest in 
making sure it doesn't happen, but we come at it from different angles.53 

3.53 At the start of this inquiry in 2015, the committee heard a near universal 

message that government agencies were not doing enough to tackle the issue 

of the illicit tobacco market: 

The illicit tobacco market in Australia is flourishing due to a range of 
influences. Chief among these is the lack of coordinated enforcement 
response. When combined with progressive tax rises and no appropriate 
policy guidance, a low risk/high reward crime environment has been 

                                                      
50 Ms Linda Geddes, Department of Immigration and Border Protection, Committee Hansard, 4 March 

2016, p. 41. See also British American Tobacco Australia, Submission 180, p. 5; and Australian 

Commission for Law Enforcement Integrity, Submission 174, p. 6. 

51 Dr John Coyne, Submission 10, p. 2. 

52 Department of Health, Illicit tobacco–Australian Government roles and responsibilities, 

www.health.gov.au/resources/publications/illicit-tobacco-australian-government-roles-and-
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53 Ms Sharon Appleyard, Department of Health, Committee Hansard, 6 December 2019, pp. 29–30. 
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created that is being increasingly exploited by organised crime and other 
opportunists.54 

3.54 Other submitters, such as the Police Federation of Australia, stressed the 

importance of tackling the illicit tobacco trade due to the risk that the profits 

and experiences from engaging in illicit tobacco trade were then used to fund 

and facilitate other more serious crimes.55 

3.55 The Australian Government has significantly stepped up efforts to address 

illicit tobacco, with a number of recent legislative, policy and practice 

amendments which have addressed many of the issues of concern that were 

raised in past evidence to this inquiry. Many of these changes were driven by 

the findings of the Black Economy Taskforce, which are outlined in chapter 

four. 

Individual Commonwealth agency responsibilities on illicit tobacco 
3.56 The Department of Health has lead policy responsibility for health-related 

aspects of tobacco control, including Australian implementation of the WHO 

Framework Convention on Tobacco Control (Tobacco convention).56 

3.57 Operationally, the Department of Health does not directly regulate or 

undertake compliance activities relating to illicit tobacco. The Department of 

Health has powers under the Tobacco Plain Packaging Act 2011 to act where 

tobacco is sold or supplied in packaging that does not meet the requirements 

of plain packaging legislation—often meaning it is illicit. However, the 

Department has delegated its compliance and enforcement activities to 

authorised officers of the National Measurement Institute.57 

3.58 The Department of Health provided clarity to the committee on where its 

focus lies in relation to illicit tobacco:  

Although the department takes a significant interest in illicit tobacco and 
the market drivers that influence illicit trade, it does so from a health 
perspective, because our interest is ensuring consumers are provided with 
the full suite of government strategies to reduce smoking prevalence and 
tobacco consumption in Australia.58 

3.59 The ATO is responsible for detecting and seizing tobacco illegally grown in 

Australia. As a member of the multi-agency Illicit Tobacco Taskforce 

(discussed further below), the ATO's role is to: 
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 help support the removal of the wealth from organised crime syndicates, 

including through tax audit and civil debt recovery, where appropriate; 

 execute ATO warrant powers on Illicit Tobacco Taskforce endorsed 

operations in respect to organised crime syndicates identified domestic 

crops, plant and machinery; and 

 play a key role in the collection, analysis and dissemination of illicit tobacco 

intelligence.59 

3.60 Home Affairs serves an important role in whole-of-government activity by 

leading operational and regulatory initiatives to tackle the illicit tobacco trade, 

managing the tobacco excise equivalent goods regime in partnership with the 

ATO, and supporting national health outcomes. 

3.61 The ABF, an agency within Home Affairs, has primary responsibility for law 

enforcement efforts to tackle illicit tobacco. The ABF has responsibility for 

'combatting the importation of illicit tobacco into Australia, maintaining 

Australia’s supply chain integrity, and managing the collection of duties and 

taxes on legitimate tobacco imported into Australia.' The ABF informed the 

committee it does not have a view on how much tobacco should be sold, but 

acknowledged that working to reduce the illicit tobacco market aids the 

'preservation of tobacco national health outcomes'60 

Table 3.1 Total weight of illicit tobacco seized 

2015–16 2016–17 2018–19 

147.20 tonnes 356.19 tonnes 406.45 tonnes 

Source: Home Affairs Annual Report 201718 

3.62 The Australian Competition and Consumer Commission is responsible for 

enforcing three product safety-related tobacco regulations, the most important 

of which relates to mandatory information standards for the health warning 

labelling of tobacco products.61 

3.63 In tackling the criminal aspects of  illicit tobacco, the Australian Federal Police, 

the Australian Criminal Intelligence Commission, the Australian Transaction 

Reports and Analysis Centre (AUSTRAC) and state and territory police work 

together to combine 'skills, intelligence and investigative resources with 

respect to illicit tobacco importation and cultivation'.62 Additionally, the 
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Treasury and the Attorney-General's Department are also involved in the 

regulation of tobacco products.63 

3.64 There are a number of fora in which these agencies and other stakeholders 

consult and collaborate on issues relating to illicit tobacco, including: 

 Inter-Departmental Committee on Tobacco Control 

 Illicit Tobacco Task Force 

 National Drug Strategy Committee (including issue specific working 

groups) 

 National Expert Reference Group on Tobacco 

 Tobacco Policy Officers Group 

 Illicit Tobacco Industry Group64 

3.65 The then DIBP advised the committee that there is no lack of connectedness 

between the agencies that work on illicit tobacco matters. DIBP felt all 

agencies:  

…work very well together at a Commonwealth level and, where there are 
opportunities to do so…share intelligence and other information with state 
and territory authorities to enhance their ability to regulate and prosecute 
relevant offences at a state and territory level.65 

Table 3.2 Australian Government roles and responsibilities in addressing 

Illicit Tobacco 

Agency and   relevant 

legislation  

Responsibility 

Department of Health 

Tobacco Plain Packaging 

Act 2011 (TPP Act) and 

Regulations 

Tobacco Advertising 

Prohibition Act 1992 (TAP 

Act) and Regulations 

The Department of Health does not directly 

regulate, or undertake compliance activities 

relating to illicit tobacco. 

The Department has powers to act where 

illicit tobacco is sold or supplied in 

packaging that does not meet the 

requirements of the legislation. The 

Department has delegated compliance and 

enforcement activities to authorised officers 

of the National Measurement Institute.  

The Department has lead policy 
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responsibility for health related issues of 

tobacco control including implementation of 

the World Health Organization Framework 

Convention on Tobacco Control (Tobacco 

convention) including on illicit tobacco. 

Home Affairs Home Affairs leads operational and 

regulatory initiatives to tackle the illicit 

tobacco trade, managing the tobacco excise 

equivalent goods regime in partnership 

with the ATO, and supporting national 

health outcomes. 

Australian Border Force The ABF is responsible for operational 

activities at the Australian border, including 

investigation, compliance and enforcement 

functions for tobacco.  

Illicit tobacco is a priority operational focus 

for the ABF. The ABF leads a multi-agency 

Illicit Tobacco Taskforce that targets and 

prosecutes the most serious and organised 

elements of the illicit tobacco trade, 

including their global supply chains. The 

Illicit Tobacco Taskforce applies an 

intelligence informed approach to identify, 

disrupt and dismantle organised criminal 

groups engaged in the supply of illicit 

tobacco. 

Australian Taxation Office Criminal law treatments – Illicit tobacco 

investigations. 

Australian Competition 

and Consumer Commission 

(ACCC) 

The ACCC is responsible for enforcing three 

product safety-related tobacco regulations: 

tobacco health warnings, reduced fire risk 

cigarettes and the ban on smokeless tobacco 

products, including oral snuff and chewing 

tobacco. 

Source: Department of Health, Illicit tobacco – Australian Government roles and responsibilities, 

www.health.gov.au/resources/publications/illicit-tobacco-australian-government-roles-and-

responsibilities  (accessed 21 November 2019). 

3.66 Australian Government agencies also interact with the tobacco industry in 

tackling illicit tobacco. This is discussed at the end of this chapter. 

http://www.health.gov.au/resources/publications/illicit-tobacco-australian-government-roles-and-responsibilities
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Collaboration between agencies 
3.67 The Department of Health advised the committee it 'has adopted a Whole of 

Government approach to the development and implementation of tobacco 

control policies, underpinned by a strong collaborative process of cooperative 

engagement with numerous Commonwealth, state and territory stakeholder 

agencies.' These agencies include Home Affairs, the ATO, AFP, ACIC, ACCC, 

and state and territory police.66 

3.68 The Department of Health provided further details on the key collaboration 

fora, which include the: 

 Inter-Departmental Committee on Tobacco Control 

 Illicit Tobacco Task Force  

 National Drug Strategy Committee (including issue specific working 

groups) 

 National Expert Reference Group on Tobacco 

 Tobacco Policy Officers Group 

Interdepartmental Committee on Tobacco Control 

3.69 Evidence to this inquiry received in 2017 cited the Interdepartmental 

Committee on Tobacco Control (Tobacco Committee) as 'a senior executive 

forum to endorse, drive and deliver a coordinated whole of government 

approach to Australia's implementation of the [Tobacco convention]'. An 

element of the Tobacco Committee's focus, within the context of Australia's 

overall tobacco control policy, is consideration of 'measures relating to the 

reduction of the supply of tobacco including tackling illicit trade in tobacco 

products'.  

3.70 The Tobacco Committee was chaired by the Department of Health. At its first 

and only meeting, on 22 September 2016, representatives from the following 

agencies attended (in addition to the Department of Health): 

 Therapeutic Goods Administration (TGA); 

 ACCC; 

 ATO (appearing on behalf of the Treasury); 

 Department of Communications and the Arts; 

 Department of Foreign Affairs and Trade (DFAT); and  

 DIBP.67 

3.71 Other invitees included the Attorney-General's Department, the AFP, the 

ACIC, the Treasury, and the Department of the Prime Minister and Cabinet. 

The primary purpose of this meeting was to inform a whole of government 
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position in preparation for the Conference of the Parties to the Tobacco 

Convention's Protocol to Eliminate Illicit Trade in Tobacco.68 

3.72 The Department of Health said the Tobacco Committee is one of the: 

…key mechanisms that we can use to work with and across government in 
relation to tobacco control in the broad. As part of our terms of reference, it 
certainly includes discussing and making recommendations in relation to 
measures for the reduction of demand for tobacco products, measures 
relating to the reduction of the supply of tobacco, including tackling illicit 
trade in tobacco products.69 

3.73 Rohan Pike Consulting submitted that having the Department of Health as the 

agency responsible for the Tobacco Convention is not appropriate because 

'Article 15 refers specifically to illicit tobacco which is a law enforcement issue 

and the Department of Health…lacks the expertise to fully comprehend and 

implement these clauses.'70 

3.74 The Department of Health advised: 

The [Department of Health] does not have a central role on policy and 
criminal matters in relation to the evasion of revenue. The Department 
does, however, work with other agencies including those in the states and 
territories on multi-sector issues relating to tobacco control, including illicit 
tobacco in a collaborative and cooperative manner…There are officers with 
relevant experience and expertise working on both tobacco treaty and 
enforcement matters in the Department.71 

Illicit Tobacco Taskforce 

3.75 On 1 July 2018, the multi-agency Illicit Tobacco Taskforce was established to 

protect Commonwealth revenue by proactively targeting, disrupting and 

dismantling serious actors and organised crime syndicates that deal in illicit 

tobacco. The ABF-led taskforce draws on the expertise and capabilities of the 

ABF and Department of Home Affairs, the ACIC, AUSTRAC, the 

Commonwealth Director of Public Prosecutions and the ATO.72 

3.76 As a multi-agency taskforce, the Illicit Tobacco Taskforce protects 

Commonwealth revenue by utilising a range of options and legislative powers 

at its disposal to effectively target, disrupt and dismantle serious actors and 
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organised crime syndicates that deal in illicit tobacco. The Illicit Tobacco 

Taskforce works across multiple jurisdictions by engaging with 'state 

government agencies, state law enforcement, and international partners to 

provide a holistic approach to the trade of illicit tobacco onshore and 

offshore.'73 

3.77 The Illicit Tobacco Taskforce replaced the ABF Tobacco Strike Team, which 

focused on the identification and dismantling of criminal groups involved in 

illicit tobacco.74 It had limitations as an ABF-only unit, because the ABF did not 

include the ability to 'to investigate the most serious organised crime groups 

and it is these well-entrenched syndicates who are controlling the vast majority 

of the illicit tobacco market'.75 

Illicit Tobacco Industry Advisory Group 
3.78  Australian Government agencies also collaborate with the tobacco industry 

via the Illicit Tobacco Industry Advisory Group (ITIG advisory group), which 

is comprised of representatives of government, tobacco suppliers and tobacco 

retailers. The ITIG is chaired by the ABF, who told the committee: 

The ITIG provides industry members and government representatives 
with the opportunity to share information about the illicit tobacco 
environment, including tobacco trade flows, supply chain security and, of 
course, the illicit tobacco market, and to work together on measures 
looking at the problem of illicit tobacco.76 

3.79 The purpose of the ITIG is to provide 'a forum for industry members and 

government representatives to share industry information on illicit tobacco' 

within the parameters of Article 5.3 of the Tobacco Convention. The ITIG 

meets twice yearly or more frequently if required. Brief summaries of the 

advisory group's meetings are available on the Home Affairs website.77 

3.80 The ABF discussed the Tobacco Convention requirement to protect tobacco 

control policies from influence of the tobacco industry: 

This requirement obliges us to ensure that the tobacco industry does not 
have influence over public policy with relation to tobacco control. Within 
this framework, the ITIG fosters a relationship between industry and 
government, which forms an important element of our approach to 
addressing the challenge of illicit tobacco. In particular, it provides the 

                                                      
73 Australian Border Force, Submission 176, p. 2.  

74 Mr Roman Quaedvlieg, Australian Border Force, Senate Hansard, 22 May 2017, p. 93. 

75 Rohan Pike Consulting, Submission 166, p. 12. 

76 Mr Matthew Duckworth, Assistant Secretary, Customs and Border Revenue, Australian Border 

Force, Committee Hansard, 6 December 2019, p. 12. 

77 Department of Home Affairs, How to engage us: Illicit Tobacco Industry Group, 

https://www.homeaffairs.gov.au/help-and-support/how-to-engage-us/committees-and-fora/illicit-

tobacco-industry-group (accessed 1 July 2020). 

https://www.homeaffairs.gov.au/help-and-support/how-to-engage-us/committees-and-fora/illicit-tobacco-industry-group
https://www.homeaffairs.gov.au/help-and-support/how-to-engage-us/committees-and-fora/illicit-tobacco-industry-group
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ABF with insights that complement the information that we source 
through our intelligence and investigation networks.78 

Committee view 
3.81 It is clear that the issue of illicit tobacco is primarily one of law enforcement. 

Addressing illicit tobacco, as with any other illicit activity, requires law 

enforcement strategies, developed by law enforcement agencies with expertise 

in this area. 

3.82 The committee believes that the grey-area in which illicit tobacco policies and 

approaches have been developed to date have contributed to a situation where 

Australia has not been as effective in stamping out illicit tobacco as we could 

have been. The Committee believes there is an opportunity to improve the 

results of Australia’s efforts to stamp out illicit tobacco by making it clear that 

illicit tobacco enforcement is a law enforcement matter rather than a health 

matter. 

Recommendation 3 

3.83 The committee recommends that all aspects of illicit tobacco enforcement be 

removed from the portfolio responsibility of the Department of Health and 

transferred to the Department of Home Affairs. 

                                                      
78 Mr Matthew Duckworth, Australian Border Force, Committee Hansard, 6 December 2019, p. 12. 
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Chapter 4 

Addressing illicit tobacco: recent initiatives 

4.1 A broad range of concerns were raised by submitters and witnesses 

throughout this long-ranging inquiry, lasting now for four years, as to how 

illicit tobacco was being tackled, along with the evidence which highlighted a 

lack of a coordinated and concerted effort to tackle illicit tobacco.  

4.2 The Australian Government has shown itself to be receptive to the views 

expressed by stakeholders and has taken action in a number of areas to 

address concerns prior to the final report of this inquiry being prepared. Many 

of the recommendations the committee may have made in that final report 

have already been implemented. 

4.3 This chapter summarises concerns raised that have, in the intervening period, 

been addressed. The next chapter will address where the committee considers 

further work remains to be done.  

Black Economy Taskforce  
4.4 On 9 May 2017, the Treasury established the Black Economy Taskforce to 

examine black economy activities, consider the effectiveness of existing policy 

responses, and develop an overarching policy strategy. This taskforce is led by 

the Treasury, and includes a number of law enforcement agencies.1 

4.5 The Black Economy Taskforce reviewed the issue of illicit tobacco, among 

other illicit markets, and found: 

There has been a clear regulatory failure by all levels of government going 
back a number of years to enforce laws governing illicit tobacco, in 
particular those governing retailing and distribution. We note that there 
has been widespread reporting of the sale of illicit tobacco, with some 
reports including shop addresses. Yet very little effective enforcement 
action appears to have been taken. This undermines confidence in the rule 

                                                      
1 The Black Economy Taskforce included the Treasury, the Australian Tax Office (ATO), the 

Attorney General's Department, the Australian Federal Police (AFP), the Department of Education 

and Training, the Department of Employment, the Department of Human Services, the 

Department of Social Services, Department of Immigration and Border Protection (DIBP), the 

Department of Industry, Innovation and Science, the Digital Transformation Agency, the 

Department of the Prime Minister and Cabinet, the Reserve Bank of Australia, the Australian 

Transaction Reports and Analysis Centre, the Australian Competition and Consumer Commission, 

the Australian Prudential Regulatory Authority, the Australian Securities and Investments 

Commission, the Fair Work Ombudsman, and the Board of Taxation. See, The Treasury, Black 

Economy Taskforce: Interim Report, March 2017, available: https://consult.treasury.gov.au/tax-

framework-division/black-economy-taskforce/supporting_documents/BE_IR.pdf (accessed 11 

September 2019), pp. 7–8. 

https://consult.treasury.gov.au/tax-framework-division/black-economy-taskforce/supporting_documents/BE_IR.pdf
https://consult.treasury.gov.au/tax-framework-division/black-economy-taskforce/supporting_documents/BE_IR.pdf
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of law and provides free-rein to organised criminals. That, of itself, should 
justify a stronger and more coordinated enforcement regime.2 

4.6 Many of the key points made in the Black Economy Taskforce 2017 report 

reflect concerns raised at various points in this inquiry, including: 

 As well as causing revenue loss, illicit tobacco has adverse public health 

effects, as it undermines the disincentive of pricing measures and is 

accessible to underage users.  

 The penalties that apply in relation to illicit tobacco may not be sufficient to 

deter market activity.  

 Law enforcement efforts have been ineffectual and fragmented. For 

example, illicit tobacco crops are usually ploughed into the ground and 

cultivation equipment is destroyed when found, but limited or no further 

action is taken. The Black Economy Taskforce was told of many persons 

convicted of tobacco offences, who subsequently continue to trade actively. 

 Enforcement is hamstrung by laws that are difficult to enforce and penalties 

which do not reflect the seriousness of the crime. For example, prosecutors 

must prove whether illicit tobacco was cultivated in Australia or smuggled 

into the country in order to determine the appropriate charge. If illicit 

tobacco is discovered in a warehouse, it is very difficult to determine its 

origin, so once illicit tobacco crosses the border or leaves a farm, 

enforcement agencies have limited capacity to act. 

 Plain packaging laws are not difficult to detect and punish, but little 

resources are given or attention is paid by the Department of Health. 

 The Australian Tax Office (ATO) enforcement efforts (as at 2017) for local 

tobacco focus on the top of the illicit tobacco supply chain. The Taskforce 

concluded that the ATO should seek out data about persons who procure 

large quantities of cigarette paper, hydroponic equipment and glasshouse 

components. This data could come from internet scraping and other 

sources. 

 State governments could do more to tackle illicit tobacco. They have 

delegated enforcement responsibility to local council health officers. These 

officers are unlikely to be trained or have the resources to tackle entrenched 

criminal enterprises.3 

4.7 The Black Economy Taskforce report contained a number of recommendations 

for addressing illicit tobacco, outlined in the table below. 

                                                      
2 Black Economy Taskforce, Final Report, October 2017, pp. 308. 

3 Black Economy Taskforce, Final Report, pp. 307–311. 

https://treasury.gov.au/sites/default/files/2019-03/Black-Economy-Taskforce_Final-Report.pdf
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Table 4.1 Black Economy Taskforce: Tobacco-related recommendations 

Recommendation 13.1: Modernise offences that apply to illicit tobacco 

 Enact the tobacco control measures the Commonwealth government 

announced in 2016. 

 Locate Commonwealth illicit tobacco laws in a new Tobacco Control 

Act. 

 Create a new offence for the importation of large-scale cigarette tube 

filling machines and other cigarette manufacturing equipment. 

 Require licences for the importation of commercial quantities of 

cigarette tubes and papers. 

Recommendation 13.2: Coordinated enforcement to combat illicit tobacco 

 Establish an illicit tobacco agency reporting to the Home Affairs 

department or create a prescribed cross agency tobacco taskforce. 

 Include the Department of Immigration and Border Protection (DIBP) 

as a ‘law enforcement agency’ for the purposes of the Surveillance 

Devices Act.  

 Conduct an enforcement blitz once improved illicit tobacco legislation 

has been implemented. 

Recommendation 13.3: Tracing cigarettes 

 Government to examine feasibility of introducing technology which 

marks packs and cases to show when excise has been correctly paid. 

Recommendation 13.4: Move the taxing point for tobacco excise 

 Tax tobacco at the time that it enters an Australian port. 

Recommendation 13.5: Shisha tobacco 

 Reduce the duty on shisha tobacco so that it is taxed at approximately 

the same rate as cigarettes, as current weight-based tax is inconsistent. 

Source: Black Economy Taskforce, Final Report, October 2017, pp. 308, 310–311. 

4.8 The Australian Government response to the report announced a 

'comprehensive package to stamp out illicit tobacco' that 'builds on the 

stronger penalties for illicit tobacco and increased enforcement announced in 

the 2016–17 Budget.' The response stated: 

The new package will help prevent leakage of imported tobacco from 
licensed warehouses by moving the taxing point to the border and 
requiring a permit for importation. On-the-ground resources will support 
these measures and prevent other sources of illicit tobacco such as 
domestic tobacco crops and smuggling. Together, these measures will 
protect the integrity of the tobacco duty regime, remove a key source of 
funding for organised crime, and support existing tobacco control policies 
such as plain packaging. 

… 
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This will be supported by legislation that will impose tougher penalties for 
possessing, buying, selling and producing illicit tobacco. This includes up 
to 10 years imprisonment and up to 5 times the duty that would have been 
payable.4 

Black Economy package 
4.9 In the 2018–19 Budget, the Australian Government announced the 'Black 

Economy Package – combatting illicit tobacco' which adopted a number of 

recommendations from the Black Economy Taskforce 2017 report. The package 

targeted the three main sources of illicit tobacco in Australia: smuggling, 

leakage from licensed warehouses and domestic production. The package had 

five components, which included: 

 collecting tobacco duties and taxes at the border; 

 creation of the Illicit Tobacco Task Force; 

 introducing a prohibited import control for tobacco; 

 increased funding for the ATO to detect and destroy domestically grown 

illicit tobacco crops; and  

 upgrade of the ATO's excise payment systems.5 

4.10 The issues of concerns these measures addressed, and the legislative changes 

themselves, are discussed below. 

Prosecuting offenders: place of origin 
4.11 A concern raised by submitters and witnesses was that prosecutions for illicit 

tobacco offences required determining whether a seized illicit tobacco product 

originated domestically or internationally. This would in turn determine if an 

offence was evasion of either excise duty or customs duty, and thus allow 

prosecution under the correct stream.6 The ATO stated: 

…prosecutions require illicit tobacco's origin to be proved before 
prosecution or penalty infringement notices can [be issued]. Where crops 
are located during the cultivation phase, this burden of proof can be met. If 
they are in the ground, that is fine. However, once cultivation has occurred 
the burden of proof can be difficult to meet. 

… 

                                                      
4 Australian Government, Government Response to the Black Economy Taskforce Final Report, May 2018, 

p.11. 

5 Australian Government, Budget Measures, Budget Paper No. 2 2018–19, pp. 12–13. 

6 ATO, Submission 16, p. 6. See also British American Tobacco Australia, Submission 74, p. 29, 

Mr Mark Powell, Manager, Public Policy, Philip Morris Limited, Committee Hansard, 22 March, 

2017, p. 8. 
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Once it is out of the ground and chopped up in a bag, we need to prove 
that it was manufactured or grown in Australia. That is a very difficult, if 
not impossible, thing to do once it is in the retail environment. 7 

4.12 Once a determination is made on whether an illicit tobacco product was 

cultivated domestically or internationally, prosecutors are then able to 

prosecute an offender for evasion of either excise duty or customs duty.8 

4.13 The then Department of Immigration and Border Protection (DIBP) now the 

Department of Home Affairs, explained the difficulties that arise for post-

border seizures: 

In the post-border environment, there are issues resulting from the 
existence of two separate legislative schemes for illicit tobacco, under the 
Customs Act 1901 and the Excise Act 1901. Illicit tobacco offences can only 
be successfully prosecuted if the illicit tobacco can be proved to be either 
imported or produced domestically; this is simple at the border, but can be 
difficult in the post-border environment.9 

4.14 The Australian Federal Police (AFP) highlighted the difficulties with the onus 

of proof and successful prosecutions: 

…in order for an offender to be convicted under s233BABAD [smuggling 
etc. tobacco products] the prosecution must establish that the offender 
either intended to defraud the revenue (for the import offence), or knew 
the tobacco was imported with the intention to defraud the revenue (for 
the conveyance or possession offence). In practice there are often 
difficulties in satisfying this element of the offences.10 

4.15 British American Tobacco Australia (British American Tobacco) recommended 

changes be made to the Excise Act 1901 that 'would deem tobacco seized within 

the land of Australia to be tobacco that has been grown within Australia, 

unless it can be established otherwise' and 'the burden of proof being on the 

defendant to do so'.11 

4.16  On 23 November 2016, the committee was informed that the then DIBP, the 

Treasury and the ATO were working on legislative changes that will address 

the issue of proving the origin of illicit tobacco and the onus of proof.  The 

DIBP advised that: 

…in the future we are trying to remove the requirement to have proof of 
origin to be able to prosecute. So if we can remove that it does not matter 

                                                      
7 Mr Tom Wheeler, Assistant Commissioner, Indirect Tax, ATO, Committee Hansard, 4 March 2016, 

p. 22 and 25. 

8 ATO, Submission 16, p. 6. 

9 DIBP, Submission 77, p. 7. 

10 AFP, Submission 161, p. 3. 

11 British American Tobacco Australia, Submission 74, p. 5. 
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whether [tobacco] has been home-grown or smuggled, it will make it 
easier for us to prosecute.12 

4.17 The ATO reported that the proposed legislative changes would 'resolve proof 

of origin issues for all tobacco offences so that current uncertainty about the 

origin of tobacco is removed'.13 

4.18 The Black Economy Taskforce's 2017 report noted the Australian Government 

had announced changes to address this issue, but that at time of reporting, 

those changes had not yet been implemented: 

…prosecutors will no longer be required to prove whether tobacco was 
cultivated in Australia or imported. Further, there will be an offence where 
a person possesses tobacco on which it is reasonable to suspect that excise 
has not been paid. These changes are welcome. In particular, it is very 
difficult to prove whether ‘chop-chop’ was cultivated in Australia or 
imported, which has been a reason for there being fewer prosecutions than 
there should be for those caught dealing in illicit tobacco.14 

Prosecuting offenders: unequal penalties 
4.19 Concerns were raised by multiple submitters and witnesses that an incentive 

to engage in domestic production of illicit tobacco was inadvertently created 

by the lower penalties associated with offences relating to locally grown versus 

imported illicit tobacco.  

4.20 The Excise Act 1901 applies to domestically produced tobacco products, and 

includes penalties for domestic cultivation and manufacture of illicit tobacco. 

Those penalties in the Excise Act 1901 (Excise Act), as highlighted by the ATO, 

are lesser than those in the Customs Act 1901 (Customs Act) for the importation 

of illicit tobacco. These lesser penalties together with the agility of organised 

crime groups mean there is a risk that domestic production will increase.  The 

ATO told the committee:  

… organised crime groups are very adaptive and agile and look at areas of 
opportunity, and this may lead them to undertake greater domestic 
cultivation of tobacco in the future.15 

4.21 The ATO explained that in 2012, the government increased the penalties under 

the Customs Act for a person smuggling tobacco products with the intention of 

avoiding paying revenue. Penalties in the Customs Act:   

…now include up to 10 years jail or financial penalties up to five times the 
evaded duty. By contrast, under the Excise Act 1901 the penalties for 
offences relating to unlicensed domestic cultivation, manufacturing and 

                                                      
12 Ms Linda Geddes, First Assistant Secretary, DIBP, Committee Hansard, 23 November 2016, p. 10 

and 14. 

13 ATO, Submission 163, p. 8. 

14 Black Economy Taskforce, Final Report, p. 307 

15 Mr Tom Wheeler, ATO, Committee Hansard, 4 March 2016, p. 22. 
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selling of illicit tobacco have been in place since the year 2005 and attract a 
maximum penalty of up to 2 years imprisonment or a fine which is the 
greater of either $90,000 or five times the excise evaded.16 

4.22 Further concerns were raised that this incentive is amplified by the increasing 

difficulty in importing illicit tobacco due to the greater sophistication in 

detection techniques utilised at Australian borders. According to Imperial 

Tobacco Australia, the KPMG 2015 Half Year Report indicated that the transition 

from imported product to domestically grown product had already begun at 

that point:  

The supply of illicit tobacco routinely evolves to take advantage of 
perceived "loopholes", or in reflexive response to government activity. The 
KPMG report illustrates a clear shift to local growing, for instance, 
following Customs Act Amendments to introduce higher penalties for 
imported product, and increase seizure activity by Customs and Border 
Force.17 

4.23 Concerns about the differences between the Excise and Customs Acts were 

also raised by Philip Morris Limited (Philip Morris). Philip Morris 

recommended that Excise Act 1901 penalties and sentencing should be 

amended because they are currently inadequate and '[s]hould replicate the 

options available…[in] the Customs Act 1901, instead of there being an artificial 

distinction for what is effectively the same offence'.18 

4.24 In the early stages of this inquiry, the ATO informed the committee it 

'considers that the overall domestic production of illicit tobacco products to be 

small'19 but did acknowledge that 'there is probably an increased opportunity 

or benefit for people to grow tobacco as the excise rate increases'.20 The ATO 

commented that it has an 'ongoing liaison with both the state and the federal 

law enforcement agencies' and a referral hotline for tax evasion.21 Through 

these sources, the ATO is actively looking for spikes in domestic growing and 

is subsequently seeing a 'continuing trend of low-level number of domestic 

growing'.22 

4.25 The ATO again advised the committee in December 2019 that domestically 

grown illicit tobacco 'is a small percentage. The far greater revenue risk is in 

                                                      
16 ATO, Submission 16, p. 6. 

17 Imperial Tobacco Australia, Submission 160, p. 5. 

18 Philip Morris Limited, Submission 84, p. 25. 

19 ATO, Submission 16, pp. 3 and 6.  

20 Mr John Ford, Assistant Commissioner (Private Groups and High Wealth Individuals), ATO, 

Committee Hansard, 23 November 2016, p. 8. 

21 Mr John Ford, ATO, Committee Hansard, 23 November 2016, p. 8. 

22 Mr John Ford, ATO, Committee Hansard, 23 November 2016, p. 8. 
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relation to imported tobacco products.'23 However, seizure statistics shows that 

domestic seizures have made up, on average, twenty six per cent of seizures of 

illicit tobacco in Australia in the 2015–2019 period. For the 2011–2015 period, 

the average was much lower at just over ten per cent.24 

4.26 Statistics on the gross weight of domestic tobacco seized also shows an 

increase.  The ATO reported seizing 35 tonnes of domestically grown illicit 

tobacco in the 2013–14 period and 16 tonnes in 2014–15.25 By contrast, the ATO 

has reported seizing 130 tonnes in 2019–20.26 

4.27 In November 2016, the then DIBP confirmed that along with the ATO and the 

Treasury, a number of legislative amendments were being considered to 

address the difference in the penalties between the excise and the customs 

acts.27 These legislative amendments were intended to create a single excise 

and customs tobacco post border offence regime. In addition to the proof of 

origin issues discussed earlier, other proposed changes included: 

 'a single offence regime that applies to tobacco produced or manufactured 

in Australia or offences occurring after importation into Australia:' and 

 a harmonisation 'of other tobacco provisions to the extent practical in the 

customs law with the new offence regime'.28  

Prosecuting offenders: low risk, high reward 
4.28 As outlined in chapter two, a concern consistently raised by retailers, tobacco 

companies and government agencies was the 'low risk, high profit' nature of 

the illicit tobacco market, largely caused by the lower range of penalties 

associated with illicit tobacco offences compared to other profit-making illicit 

substances. 

4.29 British American Tobacco advised the committee of the perception that the 

illicit tobacco market is a low risk crime in part because of the relatively low 

detection rates of illicit tobacco and that 'traffickers can make millions, with 

little risk of detection, prosecution or harsh punishment'.  British American 

Tobacco further highlighted this by stating: 

                                                      
23 Mr Will Day, Deputy Commissioner, Integrated Compliance, ATO, Committee Hansard, 

6 December 2019, p. 4. 

24 ATO, Submission 177, p. 5. 

25 ATO, Submission 16, p. 4. 

26 ATO, 'ATO destroys $171 million of illicit tobacco', Media release, 19 July 2020, available: 

https://www.ato.gov.au/Media-centre/Media-releases/ATO-destroys-$171-million-of-illicit-

tobacco/ (accessed 21 July 2020). 

27 Ms Linda Geddes, DIBP, Committee Hansard, 23 November 2016, p. 10. 

28 ATO, Submission 163, p. 8. 

https://www.ato.gov.au/Media-centre/Media-releases/ATO-destroys-$171-million-of-illicit-tobacco/
https://www.ato.gov.au/Media-centre/Media-releases/ATO-destroys-$171-million-of-illicit-tobacco/
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The reward is very high and the risk is very low because they know that, if 
they are caught, it is very unlikely they will serve jail time and they may 
get a fine. Again we come back to that point that there are some very 
practical legislative amendments the Commonwealth could make that 
would send a very strong deterrent signal. 29 

4.30 The AFP made a similar assessment of the risk/reward imbalance: 

…where you have a high profit margin, where you have a good return and 
potentially a low risk, organised crime will seek out any venture to make 
good money. And we have seen that throughout Australian law 
enforcement history.30 

Concerns addressed: Prosecuting offenders 

4.31 In the 2016–17 Federal Budget, the government committed to revising excise 

and customs provisions to 'provide enforcement officers with access to tiered 

offences and appropriate penalties, increasing the range of enforcement 

options available for illicit tobacco offences'.31 

4.32 In early 2018, the Australian Government introduced the Customs 

Amendment (Illicit Tobacco Offences) Bill 2018 (Customs Bill) and the 

Treasury Laws Amendment (Illicit Tobacco Offences) Bill 2018 (Treasury Bill). 

4.33 In introducing the Treasury Bill, the Minister for Revenue and Financial 

Services noted the bill: 

…reforms the penalty and offence framework in the Excise Act 1901 
(Excise Act) to more effectively combat the illicit tobacco market. With this 
bill the government is delivering on its 2016–17 budget commitment to 
address the growing risk of illicit tobacco and criminal activity. 

… 

This bill improves the enforcement of illicit tobacco offences by providing 
officers with access to tiered offences and strengthened penalties. 
Introducing tiered offences will give prosecutors more flexibility to bring 
charges against persons who have committed an illicit tobacco offence. 

The bill also confirms that tobacco offences apply when the origin of the 
illicit tobacco cannot be established. This addresses an issue where 
uncertainty about whether illicit tobacco had been produced domestically 
or imported, has created a barrier to effective enforcement due to the 
requirement to determine which of the Excise Act or Customs Act was 
applicable.32 

                                                      
29 Mr James Keulemans, Head of Government Affairs, British American Tobacco Australia, 

Committee Hansard, 4 March 2016, p. 6. 

30 Assistant Commissioner Connelly, AFP, Committee Hansard, 4 March 2016, p. 48. 

31 ATO, Submission 163, p. 8. 

32 The Hon Kelly O'Dwyer MP, Minister for Revenue and Financial Services, House of Representatives 

Hansard, 15 February 2018, p. 1618. 
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4.34 In introducing the Customs Bill, the Minister for Law Enforcement and 

Cybersecurity stated: 

The bill provides the means by which ABF officers can investigate and 
enforce the illicit tobacco offences and strengthened penalties proposed in 
a related bill led by the Minister for Revenue and Financial Services 
[Treasury Bill]. Together the two bills create a comprehensive set of 
offences targeting the importation, possession, purchase, sale and 
production of illicit tobacco. 

The bill strengthens the illicit tobacco enforcement regime by allowing the 
ABF to investigate offences in the Treasury-led bill where the origin of the 
illicit tobacco is unknown. This will open opportunities to prosecute illicit 
tobacco offences as it will not be necessary to establish whether the illicit 
tobacco was imported or illegally manufactured. 

… 

This bill also creates new offences in the Customs Act for those who are 
reckless as to whether importing tobacco results in the defrauding of 
revenue. The standard required to establish recklessness entails a lower 
level of culpability than that associated with intention or knowledge, 
alleviating any barriers to enforcement or successful prosecution of these 
criminal offences which are quite often committed by organised crime 
syndicates to fund other criminal activities.33 

4.35 The Bills Digest noted this inquiry was a  key driver of the proposed changes 

and stated: 

…submissions to a [Parliamentary Joint Committee on Law Enforcement] 
inquiry on illicit tobacco point to some significant issues with the existing 
framework…The Committee received 172 submissions and conducted 
public hearings which revealed significant impediments to the law 
enforcement regime. This [Customs] Bill, together with the Treasury Bill, 
appears to address key terms of reference of that Committee’s inquiry.34 

4.36 Changes in the Customs Bill came into force on 31 August 2018. It amended 

the Customs Act to create two new offences in respect of imported illicit 

tobacco, which do not require the origin of the tobacco to be proven where it is 

reasonably suspected that the excise or excise equivalent customs duty has not 

been paid. This means it is no longer necessary to prove whether the tobacco 

was either illegally imported or illegally produced/manufactured domestically 

in order to prosecute offenders.35 

4.37 The change created a new offence regime that lowered:  

                                                      
33 The Hon Angus Taylor MP, Minister for Law Enforcement and Cybersecurity, House of 

Representatives Hansard, 28 March 2018, p. 3056. 

34 Monica Biddington, Customs Amendment (Illicit Tobacco Offences) Bill 2018, Bills Digest No. 9, 

2018–19, Parliamentary Library, Canberra, p. 2.  

35 Bills Digest No. 9, 2018–19, p. 3. 

https://parlinfo.aph.gov.au/parlInfo/download/legislation/billsdgs/6145102/upload_binary/6145102.pdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/billsdgs/6145102/upload_binary/6145102.pdf
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…the standard of proof from ‘intention’ or ‘knowledge’ in defrauding the 
revenue to ‘recklessness’. ‘Recklessness’ entails a lower level of culpability 
than ‘intention’ or ‘knowledge’, alleviating barriers to enforcement or 
successful prosecution of existing criminal offences. Introducing offences 
based on recklessness will allow officers of Customs to target a wider 
range of participants in the illicit tobacco trade and strengthen the illicit 
tobacco enforcement regime.36 

4.38 It was noted that in conjunction with the Treasury Bill, the two bills 'will 

significantly amend the penalty and offence framework in the Excise Act 1901.' 

It was further noted the Treasury Bill 'will significantly amend the penalty and 

offence framework in the Excise Act 1901.'37 

4.39 Amendments introduced with the Treasury Bill came into force on 24 August 

2018. The amendments made by the bill: 

 create a new tobacco offence regime that provides a comprehensive set of 

offences that can be applied to illicit tobacco that: 

 has been domestically manufactured or produced; or 

 for which the origin of production or manufacturing is unknown or 

uncertain; 

 create new offences for possession of equipment for producing or 

manufacturing illicit tobacco; 

 set penalties at a level to deter illegal activity; 

 confirm that illicit tobacco for which the origin of production or 

manufacturing is unknown or uncertain can be seized and forfeited; and 

 define tobacco to align the meaning for excise and excise-equivalent 

customs duty purposes so that the amount of duty on dutiable products is 

determined in a consistent manner.38 

4.40 The ATO website outlines the new penalties for tobacco offences: 

Penalties for possessing more than two and less than five kilograms of 
illicit tobacco include: 

 civil penalty – this is a Penalty Infringement Notice of at least $42,000. 

Penalties for possessing over five kilograms of illicit tobacco include: 

 criminal penalty ؎ this is a criminal conviction with a prison sentence of 

up to 10 years or at least a $315,000 fine or both. 

Penalties for selling illicit tobacco products include: 

 criminal penalty – this is a criminal conviction with a prison sentence of 

up to five years or at least a $210,000 fine or both. 

                                                      
36 Customs Amendment (Illicit Tobacco Offences) Bill 2018, Explanatory Memorandum, p. 6. 

37 Bills Digest No. 9, 2018–19, p. 4. 

38 Treasury Laws Amendment (Illicit Tobacco Offences) Bill 2018, Explanatory memorandum, p. 3. 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id:%22legislation/billhome/r6079%22
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Penalties for buying illicit tobacco products include: 

 criminal penalty – this is a criminal conviction with a prison sentence of 

up to five years or at least a $210,000 fine or both. 

Penalties for manufacturing or producing illicit tobacco include: 

 criminal penalty – this is a criminal conviction with a prison sentence of 

up to 10 years or at least a $315,000 fine or both.39 

4.41 The changes also extended relevant investigation powers in the Customs Act 

1901 to allow officers of Customs to investigate certain new illicit tobacco 

offences that are proposed to be contained in the Taxation Administration Act 

1953 and established: 

…a tobacco offence regime for illicit tobacco that has been domestically 
manufactured or produced or for which the origin of production or 
manufacturing is unknown or uncertain; create new offences for 
possession of equipment for producing or manufacturing illicit tobacco; 
and adjust penalties for existing offences.40 

4.42 The act also amended the Excise Act 1901 to: 

…allow for a person who possesses illicit tobacco to be issued with an 
infringement notice instead of being prosecuted for the offence in certain 
circumstances; clarify that illicit tobacco for which the origin of production 
or manufacturing is unknown or uncertain can be seized and forfeited; and 
define tobacco to align the meaning for excise and excise-equivalent 
customs duty purposes.41 

4.43 The office of the Commonwealth Director of Public Prosecutions informed the 

committee of the increased prosecutions since the changes took effect: 

Since 1 July 2018, under the Customs Act provision—233BABAD—we've 
received 69 referrals for offences. We've commenced 67 prosecutions; 35 
prosecutions have been completed in that period, of which 25 resulted in 
people spending full time in custody. On the amendments which were 
made to that section—that's to 233BABAD(2A) and (2B)—which I think 
came into effect in September of last year, we've had a total of nine 
referrals. We've commenced nine prosecutions in relation to that. We've 
had one outcome so far, and that resulted in full-time custody.42 

                                                      
39 ATO, Illicit tobacco, https://www.ato.gov.au/General/The-fight-against-tax-crime/Our-focus/Illicit-

Tobacco/#Penalties (accessed 23 July 2020). 

40 Treasury Laws Amendment (Illicit Tobacco Offences) Bill 2018, Summary, 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bI

d=r6049 (accessed 22 July 2020). 

41 Treasury Laws Amendment (Illicit Tobacco Offences) Bill 2018, Summary. 

42 Mr Mark de Crespigny, Deputy Director, Commonwealth Director of Public Prosecutions, 

Committee Hansard, 6 December 2019 2017, p. 6. 

https://www.ato.gov.au/General/The-fight-against-tax-crime/Our-focus/Illicit-Tobacco/
https://www.ato.gov.au/General/The-fight-against-tax-crime/Our-focus/Illicit-Tobacco/
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6049
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6049
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Importation of tobacco 
4.44 Concerns were raised that tobacco can enter Australia via lawful channels, and 

then find its way onto the illicit tobacco market by avoiding paying relevant 

customs duties.  This issue was raised in many submissions to this inquiry and 

discussed in great depth during inquiry hearings. 

4.45 Until changes to the taxing arrangements outlined further below, the ATO 

managed the storage of tobacco products imported into Australia. These 

products, known as excise-equivalent goods, are subject to customs duty at the 

rate equivalent to excise duty. They were stored in warehouses licensed under 

the Customs Act and were subjected to a risk assessment conducted by the 

ATO.43 

4.46 The committee received evidence that such bonded warehouses represented a 

risk, that tobacco could be stolen or otherwise 'go missing' prior to the customs 

duty being paid.44 

4.47 Rohan Pike Consulting submitted that: 

… many millions of cigarettes are being imported into ATO-regulated 
warehouses on a “duty delayed” basis and are then diverted into home 
consumption without the duty being paid. These warehouses are being 
exploited by organised crime groups with relative ease …… cigarettes are 
not being stolen from these warehouses, they are being smuggled out of 
them via a variety of methods involving poor, false or non-existent record 
keeping.45 

4.48 The Australian National Audit Office (ANAO) 2016 report Administration of 

Tobacco Excise Equivalent Goods discussed the reconciliation and movement of 

underbond (legal) tobacco products, also known as Excise Equivalent Goods 

(EEGs).  The report identified a number of weaknesses in the capacity at that 

time of the ATO and DIBP to:  

 control the movement of underbond tobacco products; and 

 reconcile the goods that enter a warehouse (known as N20 Declarations) 

and when those goods are released for home consumption (N30 

declarations).46 

4.49 Evidence from the ANAO highlighted the significant risk of leakage of 

imported tobacco products from warehouses due to the difficulties in 

                                                      
43 Mr Tom Wheeler, ATO, Committee Hansard, 4 March 2016, p. 22 and ATO, Submission 177, p. 14. 

44 Mr Mark Powell, Philip Morris Limited, Committee Hansard, 22 March 2017, p. 7. 

45 Rohan Pike Consulting, Submission 166, p. 13. 

46 Australian National Audit Office (ANAO), Administration of Tobacco Excise Equivalent Goods, Report 

No. 34, 2015–16, 5 May 2016, pp 31–32. Underbond tobacco refers to tobacco products 

manufactured and/or stored in warehouses that are not released for domestic consumption, 

moved to duty free outlets or exported. 

https://www.anao.gov.au/work/performance-audit/administration-tobacco-excise-equivalent-goods
https://www.anao.gov.au/work/performance-audit/administration-tobacco-excise-equivalent-goods
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reconciling the amount of tobacco entering a warehouse under a N20 

Declaration to the amount of tobacco exiting under a N30 Declaration. The 

ATO had told the ANAO that a reconciliation of N20 and N30 Declarations 'is 

technically possible, but is resource intensive (requiring a physical stocktake of 

goods located in a warehouse), and seldom done'. Further, the ANAO report 

stated: 

…the operation of the underbond system, where goods may be moved 
between several licensed warehouses, the deferment of customs duty until 
the goods are released into home consumption, and tracking of goods that 
may be damaged and customs duty is not payable, makes regular and 
accurate reconciliation of goods through the underbond system difficult to 
achieve.47 

4.50 The then DIBP informed the committee that there had been instances of 

underbond tobacco products being stolen from its customs depots. DIBP 

noted: 

[Border Force] is aware of, and has undertaken a number of investigations 
into instances of theft of tobacco products from licensed customs depots. In 
some instances this has resulted in the removal of the person of interest 
from employment by the depot and cancellation of depot licences.48 

4.51 Mr Rohan Pike argued that these events were not theft, but conspiracy to 

avoid paying customs duty as:  

…cigarettes are not being stolen from these warehouses, they are being 
smuggled out of them via a variety of methods involving poor, false, or 
non-existent record keeping. As such, the applicable offences are Customs 
Act smuggling offences or Criminal Code fraud offences. The nature of this 
offending is not well understood, nor is the relevant enforcement agency 
easy to identify or quick to claim responsibility for it. Since the regulation 
of these warehouses moved from Customs to the Tax Office, it has proved 
extremely difficult for agencies to keep track of the goods.49 

4.52 A number of changes have been made to address these concerns. Most tobacco 

products are now prohibited imports and require a permit issued by Border 

Force for both commercial and personal use, with the exception of travellers 

arriving on an international voyage. Importation via mail is banned with the 

exception of cigars, chewing tobacco and snuff up to 1.5 kilograms. Importers 

must now also pay the relevant duty and taxes for tobacco when it arrives at 

the border.50 These changes are outlined below. 

                                                      
47 ANAO, Administration of Tobacco Excise Equivalent Goods, Report No. 34, 2015–16, 5 May 2016, p. 32. 

48 DIBP, answer to questions on notice, 23 November 2016 (received 31 January 2017). 

49 Rohan Pike Consulting, Submission 166, p. 13. 

50 Australian Border Force, Prohibited goods, www.abf.gov.au/importing-exporting-and-

manufacturing/prohibited-goods/categories/tobacco (accessed 24 July 2020). 

http://www.abf.gov.au/importing-exporting-and-manufacturing/prohibited-goods/categories/tobacco
http://www.abf.gov.au/importing-exporting-and-manufacturing/prohibited-goods/categories/tobacco
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Customs Amendment (Immediate Destruction of Illicit Tobacco) Bill 2019 

4.53 As of 2 October 2019, the Comptroller-General of Customs can immediately 

destroy seized tobacco products, instead of storing them for at least 30 days 

before destruction.51 

Customs Amendment (Collecting Tobacco Duties at the Border) Bill 2018  

4.54 As of 1 July 2019, customs duty applied to tobacco products as soon they are 

imported, minimising the opportunity for duty to be avoided by distributing 

tobacco from warehouses illicitly, prior to the imposition of tax.52 

Excise Tariff Amendment (Collecting Tobacco Duties at Manufacture) Bill 2018 

4.55 This bill, passed in October 2019, amended the Excise Tariff Act 1921 and its 

Schedule to enable the calculation of excise on tobacco products manufactured 

in Australia due and payable at the time of manufacture, to ensure consistent 

treatment between imported and domestic tobacco. Noting that no tobacco 

manufacturing licences are currently granted in Australia, the changes are 

targeted to any future domestic manufacture.53 

4.56 Rohan Pike Consulting submitted that it is 'probably too early to tell whether 

these will have the desired deterrent effect to reduce the incidence of illicit 

tobacco importation and distribution' but also argued that while there is a 

legislative change to reduce 'leakage' from warehousing, there has not been 

any change to address the potential leakage from transhipment.54 

Coordinated agency approach  
4.57 A key recommendation made in the early stages of this inquiry, and echoed by 

the Black Economy Taskforce, was the need to improve coordination between 

the various government agencies who deal with the issue of illicit tobacco, as 

well as the need for greater resourcing of those efforts.  

4.58 As outlined in chapter two, the Illicit Tobacco Taskforce was established on 

1 July 2018 by the Australian Government. Participating agencies include 

Border Force and Department of Home Affairs, the ACIC, AUSTRAC, the 

Commonwealth Director of Public Prosecutions, the AFP and the ATO. 

                                                      
51 Claire Petrie, Customs Amendment (Immediate Destruction of Illicit Tobacco) Bill 2019, Bills Digest 

No. 5, 2019–20, Parliamentary Library, Canberra. 

52 Department of Home Affairs, Amendments to the Customs Act 1901 – Collecting tobacco duties at the 

border, Notice No. 2018/35, 15 November 2018 

53 Joseph Ayoub, Excise Tariff Amendment (Collecting Tobacco Duties at Manufacture) Bill 2018, 

Bills Digest No. 44, 2018–19, Parliamentary Library, Canberra. 

54 Rohan Pike Consulting, Submission 182, p. 1.Transhipment allows importers to bring tobacco into 

the country on the promise that they are going to export it again. 

aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/bd1920a/20bd005
aph.gov.au/Parliamentary_Business/Bills_Legislation/bd/bd1920a/20bd005
https://www.abf.gov.au/help-and-support-subsite/CustomsNotices/2018-35.pdf
https://www.abf.gov.au/help-and-support-subsite/CustomsNotices/2018-35.pdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/billsdgs/6331466/upload_binary/6331466.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/billsdgs/6331466/upload_binary/6331466.pdf;fileType=application%2Fpdf


56 
 

 

Table 4. Black Economy Package – combatting illicit tobacco 

Related expenses ($m) 2017–18 2018–19 2019–20 2020–21 2021–22 

Department of Home 

Affairs 

- 17.7 21.7 22.0 24.0 

Australian Taxation 

Office 

- 1.7 2.1 5.5 5.2 

Department of the 

Treasury 

- 1.0 5.5 12.0 17.0 

Office of the Director of 

Public 

Prosecutions 

- - 0.2 0.3 0.3 

Total — Expense - 20.3 29.5 9.8 46.4 

Related capital ($m)      

Department of Home 

Affairs 

- 5.6 0.2 0.1 0.1 

Australian Taxation 

Office 

- - - 4.0 7.0 

Total — Capital - 5.6 0.2 4.2 7.2 

Source: Budget Measures, Budget Paper No. 2, 2018–19 

Additional legislative changes 
4.59 A number of changes additional to the ones outlined earlier in this chapter 

have been made to tackle illicit tobacco in recent years, particularly in response 

to the Black Economy Taskforce recommendations. These additional changes 

are summarised below, along with an explanation of the concerns raised 

within this inquiry that these changes address. 

Excise Tariff Amendment (Tobacco Duty Harmonisation) Bill 2017 Customs and 

Tariff Amendment (Tobacco Duty Harmonisation) Bill 2017 

4.60 These two Bills amended the Excise Tariff Act 1921 and the Customs Tariff Act 

1995 to increase the excise equivalent customs duty on roll-your-own tobacco 

and other tobacco products such as cigars.   

Customs and excise increases 

4.61 On 3 May 2016, the government announced four further annual increases of 

12.5 per cent to the tobacco excise and excise equivalent customs duties 

starting on 1 September 2017.  The ATO advised the committee in November 

2016 that was monitoring the impacts that increased excise will have on the 

illicit tobacco market, and reported that at that time it had not seen an increase 

in the domestic production of illicit tobacco.  The then DIBP confirmed it too 
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was monitoring the situation. These duty rises have now all been 

implemented. 

Tobacco Plain Packaging Amendment Bill 2018 

4.62 As outlined in chapter two, the Department of Health is responsible for 

enforcing the Tobacco Plain Packaging Act 2011 (TPP Act) which prohibits 'the 

use of all tobacco industry logos, brand imagery, colours and promotional text 

on the retail packaging of tobacco products.'55 

4.63 Amendments made by the Tobacco Plain Packaging Amendment Bill 2018 

came into force on 3 October 2018, widening the scope of persons that can be 

appointed as authorised officers to investigate breaches of the TPP Act. 

Previously it was only people appointed under the Public Service Act 1999 and 

AFP officers. TPP Act breaches can now be investigated by Commonwealth 

officers, state and territory police officers, and state, territory and local 

government officers with responsibilities for health or tobacco control matters. 

4.64 The Black Economy Taskforce documented its concerns that the Department of 

Health had delegated field investigations to the National Measurement 

Institute which has limited search and seizure powers. Furthermore, while the 

Department of Health retained responsibility for initiating prosecutions, it had 

allocated limited resources to this task and as at 3 June 2017, there had been no 

prosecutions for improperly-packaged illicit tobacco. The Black Economy 

Taskforce wrote: 

This is despite the legislation containing strict liability offences (relatively 
easy to prove) as well as fault-based offences carrying penalties of up to 
$420,000 per offence. We were provided with a list of 250 distributors in 
Victoria and NSW where tobacco was being sold for below the price of the 
excise which should have been charged and was therefore almost certainly 
illicit tobacco. Presumably, most of this is packaged in ways not consistent 
with the plain packaging laws. Accordingly, it would not be difficult for 
the Department of Health to detect and punish such activity if it were to 
enforce existing laws more energetically.56 

4.65 The AFP submitted its view that the TPP Act 'could be an effective tool in the 

dismantling of distribution networks of smuggled tobacco products' and 

outlined that as of February 2016, the Polaris Taskforce twice referred serial 

TPP [Act] offenders to the Department of Health.57 However, as outlined 

above, as of June 2017 the Black Economy Taskforce found that the 

Department of Health had not prosecuted any TPP Act offenders. 

                                                      
55 Dr Matthew Thomas, Tobacco Plain Packaging Bill 2011, Bills digest, 35, 2011–12, 24 August 2011, 

p. 3. 

56 Black Economy Taskforce, Final report, p. 308.  

57 AFP, Submission 161, p. 3. 
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4.66 British American Tobacco Australia (British American Tobacco)  also raised 

concerns with the delegation of investigating TPP Act breaches to the National 

Measurement Institute, telling the committee: 

[W]e would say that the enforcement of the plain packaging act should be 
shifted from the National Measurement Institute, which we do not believe 
is necessarily well tasked to deal with the level of criminality that is 
involved in the illicit trade. The enforcement should be shifted across to a 
law enforcement agency or agencies. That would certainly be an effective 
measure if it were to be considered.58 

4.67 Members of the tobacco industry expressed concerns that the Department of 

Health has a limited ability to enforce and prosecute breaches of the TPP Act. 

However, the Department of Health declared that compliance with the TPP 

Act is high, with 65 per cent of cases investigated proven to be compliant; the 

remaining 35 per cent are awaiting formal closure after being found compliant 

after initial inspection. The Department of Health further submitted that as 

TPP Act measures are not intended to counter criminal behaviour, regulatory 

activities are undertaken in a conciliatory manner, aimed at quickly rectifying 

non-compliance. Any information the Department discovers relating to 

suspected illicit tobacco activity is provided to the relevant law enforcement 

agencies.59 

4.68 Philip Morris expressed concern that the Department of Health was not 

proactive enough in tackling illicit tobacco as part of the overall tobacco use 

reduction strategies, and told the committee that: 

Australia is the only country I am aware of where the department of health 
refuses to deal with the problem of illicit trade in any way. In every other 
country I am aware of, it is actually seen as part of the tobacco control 
process, and indeed the World Health Organization has promoted a treaty 
for that purpose as well. Australia is the only place where the Department 
of Health takes that attitude.60 

4.69 The Department of Health informed the committee that these views do not 

appropriately reflect the fact that it does not have responsibility for addressing 

the law enforcement aspects of illicit tobacco, as it approaches this issue 

entirely from the health aspects: 

Although the department takes a significant interest in illicit tobacco and 
the market drivers that influence illicit trade, it does so from a health 
perspective, because our interest is insuring consumers are provided with 

                                                      
58 Mr James Keulemans, British American Tobacco Australia, Committee Hansard, 22 March 2017, 

pp. 4–5. 

59 Department of Health, Submission 178, p. 5–6 and DIBP, Supplementary Submission 157, p. 4. 

60 Mr Mark Powell, Philip Morris Limited, Committee Hansard, 22 March 2017, p. 4. 
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the full suite of government strategies to reduce smoking prevalence and 
tobacco consumption in Australia.61 

4.70 Ideas raised by submitters and witnesses for further work that could be done 

by Australian governments to reduce the size of the illicit tobacco market are 

outlined in chapter four. 

Committee view 
4.71  A number of changes have been made in recent years by the Australian 

Government to legislation relevant to illicit tobacco. Many of these changes 

have been in direct response to address issues of concern raised within this 

inquiry. These changes have: 

 Increased penalties for convicted offenders; 

 Made it easier to prosecute illicit tobacco offences; 

 Closed loopholes that allowed for tobacco to be smuggled out of 

warehouses before taxes were paid; and 

 Ensured confiscated illicit tobacco is immediately destroyed and cannot find 

its way back to the marketplace. 

4.72 In addition to the changes, there has been a significantly more sophisticated 

approach to interdepartmental collaboration, with the establishment of the 

Illicit Tobacco Taskforce, led by the Department of Home Affairs.  

4.73 The committee welcomes these changes, while noting that the effectiveness of 

the changes remains to be seen. However, as illicit tobacco remains a serious 

problem in Australia, clearly there is more work to be done. The Committee’s 

suggestions for the next phase of reform, including the role of the states and 

territories, will be considered in the next chapter. 

                                                      
61 Ms Sharon Appleyard, Department of Health, Committee Hansard, 6 December 219, p. 23. 
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Chapter 5 

Next steps 

Introduction 
5.1 The preceeding chapters have outlined the considerable steps taken so far by 

the Australian Government to reduce the size of the illicit tobacco market. 

However, evidence to the Parliamentary Joint Committee on Law Enforcement 

(committee) from all stakeholders indicates there is still more that could be 

done. This chapter will outline some of the initiatives put forward to the 

committee, and outline the committee’s recommendations for further action. 

Focus of law enforcement 
5.2 While there are very different perspectives in the ongoing debate around illicit 

tobacco, the common thread in evidence heard by the committee is that more 

needs to be done. This is demonstrated by evidence provided from, among 

others, the medical community, tobacco industry, government agencies and 

officials, researchers, and police officers. There is a clear need, in short, for 

more to be done to tackle the problem of illicit tobacco.  

5.3 Submitters and witnesses cited common areas where there should be greater 

law enforcement efforts, such as: 

 retail sales; 

 domestic manufacturing, including supply-chains of materials and 

manufacturing equipment; 

 track and trace systems to help identify illicit products;  

 using the Tobacco Plain Packaging Act 2011 (TPP Act) to greater effectiveness; 

and 

 greater involvement of state and territory governments, particularly police, 

in the above. 

5.4 These issues are explored in this chapter. 

5.5 The Australian Medical Association (AMA) stressed the need to increase 

efforts to reduce the size of the illicit tobacco market, submitting that the 'lack 

of action around illicit tobacco has the potential to undermine Australia’s 

world leading stance on tobacco control.'1 

5.6 Imperial Tobacco Australia (Imperial Tobacco) stressed the need for greater 

focus on smaller-end criminal activity, and told the committee: 

                                                      
1 Australian Medical Association, Submission 20, p. 1. 
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There needs to be more enforcement and more agile enforcement. We 
understand that the Illicit Tobacco Taskforce have been very effective, but 
their priority is on the big fish.2 

5.7 The Australian Border Force (ABF) agreed that their focus is primarily on 

criminal syndicates engaged in the importation of illicit tobacco on a large 

scale, 'because they are the ones who are making the enormous profits and 

they are often the serious organised criminal groups that we want to have a 

particular impact on.'3 

5.8 Transcrime, a research centre on transnational crime, submitted that only a 

small proportion of actors in the illicit tobacco market are reported by law 

enforcement agencies, estimated at approximately 7 per cent of actors. 

Transcrime argued this small number does not act as a sufficient deterrent to 

engaging in the illicit tobacco market.4 

5.9 The Police Federation of Australia (Police Federation) cited feedback from 

police officers that the legislation for illicit tobacco is convoluted and difficult 

to work with. The message from police officers, according to the Police 

Federation, is that 'When we actually do it—the search warrants and the 

Commonwealth laws—most of our cases are either falling apart or they take 

too long.'5 

Tobacco Plain Packaging Act 
5.10 As outlined in chapter three, a number of submitters and witnesses expressed 

a view that the TPP Act was not being fully utilized as an effective mechanism 

to address illicit tobacco products. The Australian Federal Police (AFP), in 

particular, submitted that the TPP Act could be 'a very effective tool in the 

dismantling of distribution networks of smuggled tobacco products'; however, 

the AFP's referrals of serial TPP Act breaches to the Department of Health for 

investigation had not resulted in any prosecution.6 

5.11 The Department of Health pointed out that identifying illicit tobacco is not 

straightforward, as illicit tobacco can include both genuine products and 

counterfeits of genuine products that have evaded duty. Conversely, excise-

                                                      
2 Mr Joshua Fett, Head of Corporate and Government Affairs, British American Tobacco Australia 

(British American Tobacco), Committee Hansard, 6 December 2019 p. 15. 

3 Mr Wayne Bucchorn, Assistant Commissioner, Department of Immigration and Border Protection 

(DIBP), Committee Hansard, 23 November 2017, p. 14.   

4 Transcrime, Submission 11, p. 2. 

5 Mr Scott Webber, Chief Executive Officer, Police Federation of Australia (Police Federation), 

Committee Hansard, 6 December 2019, p. 40. 

6 Australian Federal Police (AFP), Submission 161, p. 3. 
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paid tobacco products that are noncompliant with other regulations, such as 

the TPP Act, 'although illegal, are not regarded as illicit.'7 

5.12 The Department further noted that the purpose of investigations under the 

TPP Act, which are referred to as 'education visits', was not to identify illicit 

tobacco, but to identify compliance with the TPP Act, such as using the correct 

Pantone colours or fonts. Information gathered during an education visit is 

passed back to a Department of Health enforcement committee, who will 

consider, as part of its assessments for TPP Act compliance, whether or not to 

also refer the matter to the Illicit Tobacco Taskforce.8 

5.13 Further concerns were raised during the inquiry regarding the enforcement of 

the TPP Act. For example, some inquiry participants suggested that the 

Department of Health may not be the appropriate body to investigate illicit 

tobacco matters as it did not have a law enforcement background or search 

and seizure powers, and that there was not enough compliance monitoring or 

prosecution of offenders. For example, Philip Morris Limited (Philip Morris) 

argued that the Department of Health is 'not competent to understand the 

illicit, illegal side and enforcement requirements' of illicit tobacco.9 

5.14 The Department of Health informed the committee that it does not have a 

direct role in the law enforcement  aspects of illicit tobacco: 

The department is not directly responsible for regulation and compliance 
activities associated with illicit tobacco importation or supply. The 
crossover between the department's regulation of tobacco plain packaging 
and illicit tobacco regulation occurs where illicit tobacco is supplied or sold 
in packaging that does not meet the requirements of the Tobacco Plain 
Packaging Act. It is possible for an illicit product to be supplied in 
packaging that is compliant with all aspects of the Tobacco Plain 
Packaging Act. Where this is the case, the department has no authority to 
act under the Tobacco Plain Packaging Act.10 

5.15 The Department of Health further noted that it initiates compliance activities 

as a result of notifications of alleged noncompliance it receives from various 

sources. As outlined above, when the Department of Health assesses the 

notification as identifying risk of illicit tobacco behaviours, it makes a referral 

to the Illicit Tobacco Taskforce for investigation.11 

                                                      
7 Ms Sharon Appleyard, First Assistant Secretary, Population Health and Sport, Department of 

Health, Committee Hansard, 6 December 219, p. 23. 

8 Ms Sharon Appleyard, Department of Health, Committee Hansard, 6 December 219, p. 29. 

9 Mr Mark Powell, Manager, Public Policy, Philip Morris Limited (Philip Morris), Committee 

Hansard, 4 March 2016, p. 18.   

10 Ms Sharon Appleyard, Department of Health, Committee Hansard, 6 December 219, p. 23. 

11 Ms Sharon Appleyard, Department of Health, Committee Hansard, 6 December 219, p. 23. 



64 
 

 

Committee view 
5.16 The committee notes that some law enforcement agencies and members of the 

tobacco industry see Australia's tobacco plain packaging laws as a potentially 

useful tool in tackling the illicit tobacco market. However, the committee 

agrees with the view put forward by the Department of Health that these laws 

are not a suitable mechanism for addressing the problem of the illicit tobacco, 

and were never intended for this purpose.  

5.17 The committee also concurs with the view of the Department of Health that it 

is not, and should not be considered, a lead agency in the fight to reduce the 

size of the illicit tobacco market. The Department of Health should continue to 

collaborate with relevant law enforcement agencies, and there may be 

opportunities to scale up their intelligence gathering and sharing capacities. 

However, illicit tobacco is primarily a law enforcement issue, albeit an issue 

that is a known negative outcome of the Australian Government's policies 

designed to achieve the health goal of reducing tobacco consumption in 

Australia. This is why the committee has recommended that the responsibility 

for illicit tobacco enforcement be transferred from the Department of Health to 

the Department of Home Affairs. 

Illicit tobacco retail market 
5.18 The committee heard from stakeholders who were concerned that there was 

not sufficient focus on actions against retailers of illicit tobacco. Imperial 

Tobacco submitted: 

The most pressing area of policy reform is law enforcement at the retail 
level. It is our experience that there is only minimal enforcement and 
action taken against those retailers selling illicit products.12 

5.19 Imperial Tobacco informed the committee that they receive information from 

tobacconists regarding illicit tobacco sales via retail outlets such as, pop-up 

shops in a mall, which Imperial Tobacco then passes on to the relevant 

government agency. Imperial Tobacco reported that when no action is taken 

on the intelligence, the reporting person is discouraged and no longer reports 

similar incidents.13 

5.20 The Police Federation argued that in addition to the immediate effect of 

reducing the prevalence of illicit tobacco products, an increased law 

enforcement focus on retail sales of illicit tobacco 'has significant potential to 

provide intelligence which will be useful in the ongoing fight against serious 

and organised crime.'14 

                                                      
12 Imperial Tobacco Australia (Imperial Tobacco), Submission 181, p. 6. 

13 Ms Kirsten Daggar-Nickson, Head, Corporate and Legal Affairs, Australasia, Imperial Tobacco, 

Committee Hansard, 6 December 2019, p. 20. 

14 Police Federation, Submission 179, p. 5. 
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5.21 Appearing before the committee in 2017, the then Department of Immigration 

Border Protection (DIBP) and the AFP advised that their principal focus was 

the crime syndicates responsible for smuggling illicit tobacco into Australia, as 

opposed to targeting individual retailers selling illicit tobacco.15 

5.22 At that time, the then DIBP told the committee: 

Rather than targeting the retailers on an independent basis, we would 
much prefer to identify the syndicate that was bringing it in in much larger 
numbers.16 

5.23 The Australian Tax Office (ATO) submitted similarly that its key focus is to 

remove illicit tobacco at the source of the supply chain, which then removes 

the opportunity to reach  consumers through retail suppliers.17 

5.24 However, by late 2019 the committee was informed that while these agencies, 

via the Illicit Tobacco Taskforce established in July 2018, focus on high-end 

criminality and large-scale importations, the Illicit Tobacco Taskforce has taken 

some action against retailers 'and will continue to do so where it's appropriate.' 

The ABF further told the committee: 

Just to give you an example, we have taken some action, as a task force, 
against retailers in Bankstown, Bass Hill, Benalla, Kilmore, Seymour and 
Shepparton—so New South Wales and Victoria. We view the retail 
environment as part of the complex structure or tobacco continuum. It 
can't be separated out and it's not exclusive from the rest of the supply 
chain.18 

5.25 The Black Economy Taskforce, described in chapter two, discussed the need 

for greater efforts at the retail level, and recommended that 'the ATO [have] a 

visible presence at the retail level, which will be possible once the Government 

enacts the new illicit tobacco provisions.'19 

5.26 Rohan Pike Consulting submitted that a credible mechanism for deterrence 

could involve a range of punishments, such as prosecution, loss of licence or 

fines, but that the most important element was that ' [i]llicit tobacco sellers and 

buyers must believe that there is a real chance they will get caught and if they 

are caught, something will happen to them.'20 

                                                      
15 Mr Wayne Bucchorn, DIBP Committee Hansard, 23 November 2017, p. 14 and Mr Ian McCartney, 

Assitant Commissioner, AFP, Committee Hansard, 23 November 2017, p. 12. 

16 Mr Wayne Bucchorn, Committee Hansard, 23 November 2017, p. 14.  

17 Australian Tax Office, Submission 177, p. 7. 

18 Ms Sharon Huey, Assistant Commissioner, Enforcement Command, Australian Border Force, 

Committee Hansard, 6 December 2019, p. 6. 

19 Black economy taskforce, Final Report, October 2017, p. 309. 

20 Rohan Pike Consulting, Submission 182, p.3. 

https://treasury.gov.au/sites/default/files/2019-03/Black-Economy-Taskforce_Final-Report.pdf
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5.27 British American Tobacco Australia (British American Tobacco)pointed to the 

lack of serious consequences for people selling illicit tobacco: 

There was one story in the papers last week of a retailer in Shepparton 
who was raided for the fifth time. How is it possible that this person can 
five times within the space of 18 months, maybe two years, be busted 
selling illegal tobacco and be straight up opening again? It doesn't make 
sense.21 

5.28 British American Tobacco submitted that while the legislative reforms of 2018 

have helped address the importation of illicit tobacco into Australia, 'without 

states and territories working with the Federal Government to address the 

retail availability of illicit tobacco these reforms risk being undermined.'22 

5.29 British American Tobacco pointed to comments by the ABF, which indicated 

that addressing retail sales of illicit tobacco is primarily an issue for state and 

territory governments, but that 'each of the local jurisdictions have limitations 

on their capability, and it's a decision for the states and territories as to how 

much effort they can put into local small shops that might be selling illicit 

tobacco.'23 

5.30 Philip Morris suggested that while the retail selling of tobacco is administered 

by states and territories, with most having enforcement powers under 

respective laws against selling illicit tobacco, in practice very little action is 

taken. Philip Morris did, however, point to recent law enforcement action 

taken by NSW and Victoria.24 

5.31 The issue of state and territory policing relating to illicit tobacco is discussed 

below. 

State and territory governments 
5.32 Two key issues were raised regarding state and territory government 

involvement in addressing illicit tobacco: first, the perceived lack of action 

being taken by police; and second, concerns with inadequacies or 

inconsistencies of state and territory legislation. 

State and territory policing 
5.33 The committee heard a great deal of evidence that the coordination of efforts to 

tackle illicit tobacco between Commonwealth and state and territory agencies 

                                                      
21 Mr Joshua Fett, British American Tobacco, Committee Hansard, 6 December 2019, p. 21. 

22 British American Tobacco, Submission 180, p. 3. 

23 Ms Mandy Newton, Deputy Commissioner, Operations, Australian Border Force, Senate Legal and 

Constitutional Affairs Legislation Committee Hansard, Monday 21 October 2019, quoted in British 

American Tobacco, Submission 180, p. 6. 

24 Philip Morris, Submission 173, p. 4. 
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faced many challenges, which impacted the effectiveness of overall efforts to 

reduce the size of the illicit tobacco market. 

5.34 The ABF informed the committee that operations requiring other law 

enforcement partners—state, territory and Commonwealth can be impacted by 

the different priorities of those partner agencies.25 

5.35 Imperial Tobacco recommended a more coordinated approach from 

Commonwealth and state governments, alongside 'better education of State 

and Territory enforcement officers about identifying illicit tobacco at retailers 

and using the enforcement powers already at their disposal.'26 

5.36 The Police Federation submitted that it considers the illicit tobacco market 'a 

matter of major national concern for Australian police forces' and that 

combating illicit tobacco is an excellent example of where Commonwealth-

state cooperation could be improved, particularly in providing training to state 

and territory police.27 

5.37 The Police Federation submitted that 'the key task is to increase engagement 

with state/territory police forces, particularly in front line policing.' However, 

the Police Federation stressed that placing additional responsibilities in the 

hands of state and territory police will not have any impact on the illicit 

tobacco market, unless there is also greater clarity on the role they are expected 

to play and additional resources and training provided by the 

Commonwealth.28 

5.38 The Police Federation provided detailed recommendations on establishing—or 

further enhancing existing—licence regimes throughout the entire supply 

chain, that are linked to the Commonwealth-level import licence system. Such 

as licence-regime would include the following aspects: 

 Penalties and offences should be aligned with newly strengthened 

Commonwealth provisions. 

 State/territory police or relevant agencies can issue infringement notices for 

licence breaches. 

 Revenue from infringement notices should be retained by the state/territory. 

 Additional funding for illicit tobacco operations should be provided by the 

Commonwealth, which gains almost all revenue from legal tobacco sales, 

and aligns with the Commonwealth health strategy. 

                                                      
25 Ms Sharon Huey, Australian Border Force, Committee Hansard, 6 December 2019, p. 5. 

26 Imperial Tobacco Australia Limited, Submission 181, pp. 9 and 11. 

27 Police Federation, Submission 179, pp. 2 and 5. 

28 Police Federation, Submission 179, pp. 4, 8–9. 
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 Increased retail disruption will provide intelligence useful to address 

serious and organised crime.29 

5.39 The Police Federation submitted that the above approach would disrupt the 

point of sale of illicit products, be a major deterrent for potential new retailers 

of illicit tobacco, make local police intervention easier and less time 

consuming, and would be resourced by the licence infringements. The Police 

Federation recommended this matter be referred to a future Ministerial 

Council for Police and Emergency Management.30 

5.40 British American Tobacco also recommended the Commonwealth government 

should provide financial support to state and territory illicit tobacco policing 

efforts, and submitted: 

Given the financial losses that the Commonwealth suffers as a result of 
illicit tobacco, the Government could consider an incentive scheme to 
encourage State and Territory Governments to address illicit tobacco at a 
retail level.31 

5.41 Dr John Coyne similarly recommended the Commonwealth government 

'target the profits of market participation through such mechanisms as 

proceeds of crime legislation.'32 

5.42 British American Tobacco raised the additional issue of the online sales of 

illicit tobacco, some of which occurs on Australian websites. It recommended 

the Australian Government work with website operators to 'remove illicit 

tobacco listings and [shut] down those exclusively selling illicit tobacco.'33 

Recommendation 4 

5.43 The committee recommends that the Department of Home Affairs develop a 

strategy for the use of monies from the proceeds of crime account to fund 

law enforcement operations of the Commonwealth and states and territories 

targeting illicit tobacco. 

State and territory legislation 
5.44 Philip Morris noted that although most states and territories have laws against 

the selling of illicit tobacco, 'very little action is taken' to enforce those laws.34 

Philip Morris further noted that illicit tobacco legislation is unclear in some 

states, and recommended the Australian Government 'consider how to urge all 

                                                      
29 Police Federation, Submission 179, pp. 4–5 and 7.  

30 Police Federation, Submission 179, pp. 8–9. 

31 British American Tobacco, Submission 180, p. 7. 

32 Dr John Coyne, Submission 10, p. 3. 

33 British American Tobacco, Submission 180, p. 8. 

34 Philip Morris, Submission 173, p. 3. 



69 
 

 

State and Territory Governments to strengthen existing legislation around the 

retail selling of illicit tobacco and encourage law enforcement authorities to 

actively enforce that legislation.'35 

5.45 Imperial Tobacco echoed this view, recommending that state and territory 

legislation should be amended to insert 'strict liability offences for possession 

of or dealing with illicit tobacco, [and] search and seizure provisions (like 

those found in NSW) that specifically target illicit tobacco.'36 

5.46 British American Tobacco argued that the comprehensive reforms at the 

federal level risked being undermined if there is not a coordinated national 

tobacco control strategy, which would 'create alignment across agencies, in 

particular State and Territory agencies with Commonwealth agencies, to 

ensure that illicit activities are dealt with in a consistent manner.' British 

American Tobacco recommended the harmonisation of state and territory 

legislative provisions37 and also recommended that laws should ensure that 

'police in any jurisdiction should be able to search for, seize and prosecute 

anyone dealing in illicit tobacco.'38 

5.47 The ABF submitted a similar view, stating: 

Current state and territory legislation with regard to tobacco varies, in 
some cases considerably, between jurisdictions. This variance has an 
adverse impact on the ability of agencies to manage the flow of illicit 
tobacco and to communicate policy messaging on the risks posed by illicit 
tobacco and the penalties that apply.39 

5.48 The ABF submitted that this creates opportunities 'to establish greater 

consistency in state and territory health legislation across all jurisdictions.' The 

ABF further noted that while there have been very successful joint operations 

with other agencies that utilise the broader law enforcement powers of the 

ABF, partner agencies resources can sometimes be prioritised elsewhere, 

'particularly if a case has no nexus between tobacco and serious and organised 

crime.'40 

Licensing 
5.49 The Department of Health informed the committee that the licensing of 

retailers for tobacco products is required by most states and territories.  The 

committee also heard recommendations from many submitters and witnesses 

                                                      
35 Philip Morris, Submission 173, p. 4. 

36 Imperial Tobacco Submission 181, p. 9. 

37 British American Tobacco, Submission 180, pp. 4, 6 and 7. 

38 Mr Joshua Fett, British American Tobacco, Committee Hansard, 6 December 2019, p. 12. 

39 Australian Border Force, Submission 176, p. 7. 

40 Australian Border Force, Submission 176, p. 6. 
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that strengthening and expanding the tobacco licence regime presented an 

opportunity to make dealing in illicit tobacco much more difficult.   

5.50 Dr Robert Preece, author of the Australian chapter of the World Bank report, 

Confronting Illicit Tobacco Trade: A Global Review of Country Experiences, told the 

committee he saw 'licensing as a very important part of administration [of 

tobacco].' Dr Preece went on to explain the benefits of a licencing system for 

tobacco products and manufacturing equipment that would require licence 

holders to meet certain requirements: 

So when you're given a licence, the authority who issues it has a level of 
confidence that you are a lower risk, because you've been able to 
demonstrate that in the application process. That's done at each point in 
the supply chain.41 

5.51 Philip Morris made suggestions to more effectively regulate the supply chain, 

which could be incorporated into a licencing regime where tobacco 

manufacturers, wholesalers, distributors and transports would be required to 

conduct due diligence on their customers to include: 

 Verification of a customer’s legal right to trade in or purchase tobacco 

products; 

 An assessment of whether the volumes being purchased are consistent 

with the customer’s demand or sales; 

 A process for reporting suspicious transactions; and 

 A policy enabling business relationships to be reviewed and terminated 

when laws have been broken.42 

5.52 The Police Federation also argued for a linked licensing regime across 

jurisdictions that applied across the supply chain, from importers through to 

wholesale and retail sales. Penalties and offences should be aligned with 

current Commonwealth provisions, with breaches of licence to be dealt with 

by an infringement notice issued by state or territory police or the relevant 

agency. To ensure the ongoing sustainability of this approach, infringement 

revenue, the Police Federation proposed, should be retained by the state or 

territory. In addition, the Australian Government should develop a fund to 

finance the costs of illicit tobacco enforcement operations, with a focus on retail 

enforcement.43 

5.53 The Police Federation pointed out that this would be easy to implement, as 

police officers are already trained in how to administer licences for other areas, 

such as alcohol and driving: 

                                                      
41 Dr Robert Preece, Associate Professor, Charles Sturt University, Committee Hansard, 6 December 

2019, p. 34. 

42 Philip Morris, Submission 173, pp. 9–10. 

43 Police Federation, Submission 179, pp. 4–5. 



71 
 

 

Police officers know this extremely well. If you give us a set of policies, a 
set of procedures, we know what to look for. The retailer has to have a 
certain licence. There have to be certain procedures and processes. There 
have to be certain markings on the cigarettes. If that doesn't occur, not only 
can we issue you a ticket, we can confiscate the tobacco and put in more 
reports that go to the AFP and Border Force and then we have that 
intelligence base, as we said in our submission, with the NCIS as well.44 

5.54 The Police Federation further informed the committee this would largely 

negate the need for search warrants and matching state and territory 

legislation to commonwealth legislation with regards to illicit tobacco offences, 

as police officers would be empowered to enter premises to check licence 

conditions were being met, issue infringement notices and confiscate illicit 

products.45 

5.55 An additional benefit to a licence regime, according to the Police Federation, is 

that because all responsible parties must be registered on the licence this 

enhance intelligence-gathering opportunities, and at the same time make it 

harder for organised crime to use shopfronts for illicit tobacco sales.46 

5.56 Cancer Council Australia also made a number of recommendations regarding 

strengthening the licensing regime, and pointed to recommendations from the 

International Monetary Fund that measures for the control of tobacco taxes 

should include the following: 

 that only licensed and strictly controlled economic operators be 

involved at any stage of imports, production and distribution (including 

retail); 

 that legislation should define compulsory requirements, guarantees, 

safeguards and related controls under which tobacco products can be 

imported or produced and distributed; 

 that the license should include concrete physical, administrative and 

financial conditions, and adherence to these conditions must be 

regularly controlled and non-compliance severely penalized including 

by suspending or withdrawing the license; 

 that clear and complete records should be kept and information 

supplied seamlessly to the excise administration. The content and 

format of the records need to be defined by law and in the license; 

 that excise stamps with strong security features affixed to the packs of 

cigarettes (as proof of payment of excise) can facilitate the collection of 

excise taxes and controls, as well as audits and enforcement action at 

each state of distribution; 

 that internet sales be severely restricted and consideration be given to 

prohibiting them; 

                                                      
44 Mr Scott Webber, Police Federation, Committee Hansard, 6 December 2019, p. 40. 

45 Mr Webber, Police Federation, Committee Hansard, 6 December 2019, pp. 40-41. 

46 Mr Webber, Police Federation, Committee Hansard, 6 December 2019, p. 41. 
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 that all operators throughout the industry be legally bound to report 

suspicious cases; 

 that front-line border control offices be supported by appropriate 

intelligence, background support and services, guidance and 

supervision from management; 

 that mobile excise control units stopping vehicles and verifying the 

legality of excisable goods within the country are often useful; 

 that it is essential to gather information on both legal and illegal trade 

and production, movement import and export of tobacco products; 

 that the faster that standard control measures, on the basis of such 

intelligence, can be adjusted at every step from pre-arrival control to 

post-clearance audits, the greater the chances to minimise revenue 

loss.47 

Licensing of manufacturing equipment 
5.57 As outlined in chapter two, there are many different kinds of illicit tobacco 

products, as well as many different sources. The market goes well beyond 

simply the sale of overseas manufactured cigarettes imported into Australia 

illegally. As outlined below, submitters pointed out this meant that law 

enforcement responses should go beyond border controls, to address the full 

variety of products and manufacturing materials throughout the supply chain. 

5.58 Imperial Tobacco informed the committee that as manufactured cigarettes are 

only around half the total volume of illicit tobacco '[d]isrupting the supply 

chain from end to end is the only way to effectively deal with the problem.'48 

The ATO should use all resources at its disposal for this crackdown, 
including gathering intelligence about the location of glasshouses. The 
banks may be able to help in this regard. We were told that some have 
provided loans for the purchase of hydroponic equipment. While this has 
legitimate uses, we would expect the banks to be exercising due diligence 
in this area. To identify individuals and groups involved in the illicit 
tobacco trade, the ATO should seek out data about persons who procure 
large quantities of cigarette paper, hydroponic equipment and glasshouse 
components. This data could come from internet scraping and other 
sources.49 

5.59 Philip Morris argued that the supply of cigarette tubes, papers and filters, 

supports the illicit loose tobacco market and all these supplies should be 

licenced at the import level and monitored at the retail level.50 

                                                      
47 International Monetary Fund, Fiscal Policy: How to design and enforce tobacco excises: How to Notes, 

Washington DC, 2016, www.imf.org/external/pubs/ft/howtonotes/2016/howtonote1603.pdf, 

quoted in Cancer Council Australia, Submission 170, pp. 5–6. 

48 Mr Gregson, Imperial Tobacco, Committee Hansard, 4 March 2016, p. 6. 

49 Black economy taskforce, Final Report, pp. 308-309. 

50 Philip Morris, Submission 173, p. 10. 
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5.60 Dr Preece also recommended that a licence system should go beyond tobacco 

products to cover equipment that could be used to manufacture illicit tobacco 

products:  

It's not just cigarettes; the protocol is now raising the concept of licensing 
the actual manufacturing equipment. To produce, sell and import the 
actual equipment is important. When the manufacturing of cigarettes 
finished in Australia and those operations wound up, we had no idea what 
happened to the cigarette lines in those factories. Under a licensing regime, 
we'd know that they had moved from that factory, at BAT or Philip Morris, 
to that entity.51 

5.61 The committee received evidence suggesting that a licence regime would work 

well if implemented with a track and trace regime, described below, as the two 

systems would complement each other. 

Committee view 
5.62 The committee heard compelling evidence from a wide range of stakeholders 

that a nationally consistent licencing system for tobacco products and 

manufacturing supplies and equipment would be an important tool in the 

drive to reduce the size of the illicit tobacco market. The committee notes in 

particular the evidence  from the Police Federation of Australia, that such a 

licence system would be very easily enforced by state and territory police as it 

would be similar to existing licencing schemes.  

5.63 The committee further notes evidence that tackling retail sales of illicit tobacco 

products can provide valuable evidence and intelligence about illicit tobacco 

importation and other serious organised crimes. 

5.64 The committee acknowledges that establishing a nationally consistent 

licencing regime for tobacco products would entail a great deal of effort and 

commitment, incuding from state and territory governments. Notwithstanding 

this, the committee sees licencing as a valuable idea worth exploring further. 

Recommendation 5 

5.65 The committee recommends the Australian Government explore options to 

develop a nationally consistent licencing regime for tobacco products, 

including tobacco product manufacturing supplies and equipment. 

Track and trace regime 
5.66 A track and trace regime requires tobacco products to include identifiers that 

enables them to monitored throughout the supply chain, and helps determine 

whether those products are diverted into illegal channels. Philip Morris 

submitted a definition of a track and trace regime as follows: 
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 Tracking is the ability to monitor finished goods as they make their way 

down the supply chain from the point of manufacture.  

 Tracing is the ability to recreate the movement of packaged tobacco 

products back up the supply chain to a certain point.52 

5.67 Such a regime is a requirement of Article 8 of the World Health Organisation 

(WHO) Protocol to Eliminate Illicit Trade in Tobacco Products (Tobacco Trade 

Protocol), which was established to support the WHO Framework Convention 

on Tobacco Control (Tobacco Convention).53 Australia is signatory to the 

Tobacco Convention, but not the Tobacco Trade Protocol. 

5.68 Philip Morris informed the committee there are a range of technologies which 

can be used in a globally coordinated track and trace regime: 

[T]here are technologies that have been developed—everything from block 
chain to marketing packs, which, if they are applied across countries, better 
regulate the supply train and make tracking and tracing of tobacco 
products much more comprehensive. It's not something a country can do 
on its own.54 

5.69 Philip Morris noted that countries in Europe and elsewhere have signed the 

Tobacco Trade Protocol and the track and trace systems will be implemented 

over the next few years. Philip Morris estimated these measures will have a 

large impact on illicit tobacco in those regions.55 

5.70 Philip Morris and other members of the tobacco industry stated support for 

the implementation of an appropriate track and trace regime. However, it was 

also pointed out that the Tobacco Plain Packaging Regulations 2011 (TPP 

Regulations), as they currently stand, prevent implementation of this security 

feature.56 

5.71 Early in this inquiry, in 2016, the ATO informed the committee that it is 

conducting preliminary work on the use of track and trace technology.57 

5.72 Also in 2016, the Department of Health confirmed that the then current TPP 

Regulations would need to be amended to allow for a track and trace regime, 

as current restrictions on printing, such as a required colour palette, would 

prohibit the required markings for a trace and trace system.58  While there does 

seem to have been some amendments made to the TPP Regulations in 2018 in 

                                                      
52 Philip Morris, Submission 173, p. 11. 

53 World Health Organization (WHO), WHO Framework Convention on Tobacco Control and Protocol to 

Eliminate Illicit Trade in Tobacco Products. 

54 Mr Mark Powell, Philip Morris, Committee Hansard, 4 March 2016, p. 18.   

55 Mr Mark Powell, Philip Morris, Committee Hansard, 4 March 2016, p. 18.   

56 Mr Mark Powell, Philip Morris, Committee Hansard, 4 March 2016, p. 9.   

57 Australian Taxation Office, Submission 16, pp. 6–7 and Submission 163, pp. 8-9. 

58 Department of Health, Submission 157, Supplementary Submission, p. 4. 
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order to achieve compliance with the European Union requirements for a track 

and trace unique identifier to be placed on tobacco product packaging from 

May 2019, the amendment was subsequently repealed on 2 August 2019.59 

5.73 There is no further information available as to the progress of considering 

implementing a track and trace regime in Australia.  

Tobacco Trade Protocol 
5.74 As outlined in chapter one, the WHO 2018 Protocol to Eliminate Illicit Trade in 

Tobacco Products (Tobacco Protocol) seeks to eliminate 'all forms of illicit trade 

in tobacco products through a package of measures to be taken by countries 

acting in cooperation with each other'.60 As outlined above, one of the key 

provisions of the Tobacco Trade Protocol is the implementation of a track and 

trace regime, described above, for tobacco products. 

5.75 Rohan Pike Consulting recommended that Australia sign, ratify and 

implement the WHO Tobacco Protocol, and argued the reasons Australia had 

not to date, was because the lead agency for tobacco control is the Department 

of Health, who do not have sufficient focus or understanding of the important 

law enforcement aspects of illicit tobacco. Rohan Pike Consulting further 

contended that the Department of Health has been reluctant 'to agree to using 

track and trace technology which is one of the requirements of the 

Protocol…despite the use of this technology being one of the 

recommendations of the Black Economy Taskforce and the Protocol allowing a 

5-year grace period for countries to implement this clause.'61 

5.76 However, the Department of Health did not express objections to track an 

trace technology to the committee, and  submitted the issue is still under 

consideration: 

Under domestic arrangements, Australia is only able to accede to the 
Protocol once all necessary domestic laws are in place to implement 
obligations under the Protocol once it enters into force. For Australia to 
become a Party to the Protocol, legal and regulatory changes would be 
required to achieve full compliance. 

The Department has commenced work on the domestic processes required 
to inform a decision on whether to accede to the Protocol.62 

5.77 Furthermore, as discussed in chapter three, the Department of Health has 

wholly acknowledged that its focus is on the health aspects of tobacco use, 

both licit and illicit, and it does not play a law enforcement role in the issue. 

                                                      
59 See: Tobacco Plain Packaging Amendment (Track and Trace Identifiers) Regulations 2018. 

60 WHO, Protocol to Eliminate Illicit Trade in Tobacco Products, https://www.who.int/fctc/protocol/en/ 

(accessed 26 February 2020). 

61 Rohan Pike Consulting, Submission 182, p.1. 

62 Department of Health, Submission 157, p. 4. 
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The Department of Health has acknowledged that it plays a key role in ' 

coordinating whole of government responses to tobacco control issues at the 

international level, including, relevantly, the ongoing consideration of 

Australia’s accession to the [Tobacco Trade Protocol].'63 

5.78 Rohan Pike consulting further submitted that provisions within the Tobacco 

Trade Protocol relating to track and trace markings on packaging are already 

contained within article 15 of the Tobacco Convention, and that Australia 'has 

not acted on a number of these matters' and is 'failing to uphold its obligations 

under this Convention.'64 

5.79 Members of the tobacco industry were also supportive of Australia becoming 

signatory to the Tobacco Trade Protocol. Philip Morris told the committee that 

it would require Australia to adopt measures against illicit tobacco in 

conjunction with other countries: 

That would then regularise the entire tobacco supply chain. So it is less 
about trying to swat at the flies at the border—although that is a very 
valuable activity—and more about regularising the global supply chain of 
tobacco products.65 

5.80 British American Tobacco submitted that while it supports the objectives of the 

Tobacco Trade Protocol, the goals would not be achieved if Australia signed it 

isolation from other countries and it would 'have no impact on reducing the 

transnational flow of illicit tobacco products into Australia.'66 

Committee view 
5.81 Clearly, signing up to the Tobacco Trade Protocol is dependent upon Australia 

implementing an appropriate track and trace regime for tobacco products and 

manufacturing equipment and supplies. The committee considers that the 

various responsible departments have had considerable time to date in 

assessing whether or not this is feasible, or desirable as part of the Australian 

Governments' overarching goal of reducing all tobacco consumption.  

5.82 The committee understands that this is not a simple question, and requires 

appropriately deep consideration of the issues. However, the committee 

believes that an appropriately designed track and trace system could be an 

important tool in tackling illicit tobacco.  

                                                      
63 Department of Health, Submission 157, p. 2. 

64 Rohan Pike Consulting, Submission 182, pp. 1–2. 

65 Mr Mark Powell, Philip Morris, Committee Hansard, 4 March 2016, p. 18.   

66 British American Tobacco, Submission 74, p. 10. 



77 
 

 

Recommendation 6 

5.83 The committee recommends the Department of Home Affairs work in 

collaboration with the relevant law enforcement agencies to provide 

definitive advice to the Australian Government on the implementation of a 

track and trace regime in Australia, and whether Australia should become 

signatory to the World Health Organisation Protocol to Eliminate Illicit 

Trade in Tobacco Products, provided it takes into account Australia’s unique 

circumstances. 

National Illicit Tobacco Strategy 
5.84 As outlined in chapter two, Australia currently has a National Tobacco 

Strategy 2012-2018 which is a subset of the National Drug Strategy 2017-2026. 

There was a strong and consistent recommendation from a range of submitters 

and witnesses that Australia should develop a National Illicit Tobacco 

Strategy, with some suggesting it could sit underneath the National Drug 

Strategy.67 

5.85 Philip Morris outlined that such a strategy 'would provide a clear roadmap for 

all governments (federal and state/territory), agencies, industry, and retailers 

to focus and coordinate actions, cooperation, education, and direction', and 

would allow states and territories to develop and share best practice.68 

5.86 British American Tobacco recommended developing a national illicit tobacco 

strategy, particularly to address concerns that 'when you have shared 

responsibility…sometimes that means there is no responsibility'. British 

American Tobacco pointed to the British illicit tobacco strategy as a successful 

policy, as it had allowed authorities to identify roles and responsibilities in a 

methodical, which subsequently increased prosecutions by 50 per cent.69 

5.87 Rohan Pike Consulting submitted that key reason for the lack of such a 

strategy is due to the 'failure of government policy agencies, led by the 

Department of Health, to understand the scope and nature of the issue'. Rohan 

Pike Consulting recommended a national strategy 'include plans to address 

the problem at all points along the supply chain including the point of sale' 

and this strategy should be developed by police forces as they are 'the only 

agencies with the most appropriate powers, knowledge and resources to 

comprehensively deal with this organised crime issue.'70 As outlined earlier, 
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the Department of Health has stressed that its role in addressing illicit tobacco 

is on the health aspects only, and it is not the appropriate body to address the 

law enforcement aspects of illicit tobacco. 

5.88 Philip Morris further submitted that raising public awareness about illicit trade 

and its consequences is key to tackling the demand for illicit tobacco. Philip 

Morris contended that many people buy illegal cigarettes with little 

knowledge that their money then helps fund organised criminal activity. 

Philip Morris recommended that any strategy to tackle the illicit tobacco trade 

must include informing consumers about the societal and financial impact of 

the illicit tobacco trade, as well as publicising seizures and the outcomes of 

prosecutions.71 

5.89 The then DIBP informed the committee in 2016 that it has an internal illicit 

tobacco strategy, but that the policy could not be published because of the 

confidential nature of the operational matters it contained.72 

5.90 More recently, in 2019 the ABF advised the committee that the establishment 

of the Illicit Tobacco Taskforce itself was in response to the recommendation of 

the Black Economy Taskforce to develop an innovative, whole-of-government 

strategy to combat the black economy.73 

5.91 The ABF further noted that that the Illicit Tobacco Taskforce was in the process 

of coordinating the development of a whole-of-government domestic law 

enforcement illicit tobacco strategy, and that it has engaged in productive 

collaboration with a number of agency stakeholders in its development of its 

internal domestic law enforcement strategy for illicit tobacco.74 

Information collection and sharing 

5.92 Philip Morris recommended that to tackle illicit tobacco, the first step is to 

'develop an understanding of the scope of the problem, its origin, and what is 

driving supply and demand.' Philip Morris contended that this approach 

should be done by 'improving the tobacco industry methodology and sharing 

learnings and available data for ABF and Australian Taxation Office efforts to 

develop a measure system for illicit trade,' while acknowledging that these 

research methodologies remain controversial in Australia.75 
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5.93 Philip Morris further outlined that research should include 'information on 

trends, types of illicit tobacco, source countries, usage demographics, and sales 

channels.'76 

5.94 Philip Morris also informed the committee that while the NSW health 

department has been conducting enforcement activities at a retail level, the 

outcomes, such as convictions, fines or penalties are not shared. Philip Morris 

stated this meant they could not take complementary private action such as 

ceasing to trade legal tobacco products with people found to have been 

involved in the illicit tobacco market.77 

5.95 Transcrime recommended that law enforcement agencies should provide a 

publicly available date on their workloads and the functioning of the illicit 

tobacco market, including more information on convicted persons and the 

penalties imposed.78 

5.96 Rohan Pike Consulting submitted that 'government strategies seem to place an 

emphasis on seizure numbers without any serious analysis of whether their 

actions are actually reducing the problem itself or its related consequences.'79 

5.97 Cancer Council Australia also recommended better information collection and 

sharing as 'an essential pre-requisite for developing anti-fraud strategies and 

actions’. Such information would include the number of types of tobacco 

products sold by Australian retailers. 

5.98 The Police Federation stressed the need for greater intelligence sharing, and 

argued this would be an additional outcome from a tobacco sales licencing 

system, where infringement notices would create a body of evidence: 

…and then you start to get that trend. You start to realise: 'Hang on a 
minute. We've had five or six tickets down near Sutherland police station. 
Also, we've had 10 intel reports. There's a lot of dealing of illicit tobacco 
here.' Then we can start an investigation. We can call in Border Force and 
the AFP and start to have a multifaceted approach and get the illicit 
tobacco at its source.80 

5.99 The Police Federation further noted the role of the community in providing 

information about retails sales of illicit tobacco, and such information this is 

more likely to be passed on to local police.81 

                                                      
76 Philip Morris, Submission 173, p. 8. 

77 Mr Powell, Philip Morris, Committee Hansard, 6 December 2019, p. 21. 

78 Transcrime, Submission 11, p. 2. 

79 Rohan Pike Consulting, Submission 182, p.4. 

80 Mr Scott Webber, Police Federation, Committee Hansard, 6 December 2019, p. 41. 

81 Mr Scott Webber, Police Federation, Committee Hansard, 6 December 2019, p. 41. 
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Committee view 
5.100 A compelling argument has been made by a number of stakeholders that a 

national illicit tobacco strategy—outlining the goals, responsibilities and broad 

tactics—is key to reducing the size of the illicit tobacco market. However, the 

committee is conscious that by their very nature, law enforcement strategies 

must remain largely confidential to ensure that criminal actors are not able to 

predict the actions that may be taken to undermine criminal activity.  

5.101 The committee also notes the evidence from the Australian Border Force that it 

does have an existing illicit tobacco law enforcement strategy that has been 

developed in collaboration with key stakeholders and agencies. 

Notwithstanding this, the committee believes there is an opportunity for any 

strategy or policy of the Australian Border Force to be complemented by and 

aligned with the strategies and policies of other national, state or territory law 

enforcement agencies. 

Recommendation 7 

5.102 The committee recommends the development of a National Illicit Tobacco 

strategy, in conjunction with state and territory police forces, as a 

co-ordinated, national law enforcement-led response that will: 

 outline the roles and responsibilities of all relevant stakeholders and 

agencies; 

 clearly articulate the actions and stratagems to be implemented;  

 include strategies for improved information and data collection and 

sharing; and 

 be published as a subset of the National Drug Strategy, while retaining 

confidentiality for operational material. 

Recommendation 8 

5.103 The committee recommends that as part of the development of a National 

Illicit Tobacco strategy, that state and territory legislation be aligned with 

the new Commonwealth offences and enhanced penalties, to address in the 

current law.  In addition, a strategy for the introduction of infringement 

notices for point of sale enforcement be developed with the Commonwealth 

providing adequate resources for the development and implementation of 

this strategy 

Mr Craig Kelly MP 

Chair  



 

81 
 

Appendix 1 

Submissions 

44th Parliament  
 

(1) Rural City of Wangaratta 

(2)  Europol (EU Law Enforcement Agency) 

(3)  Oxford Economics 

(4)  GS1 Australia Limited 

(5)  Business Action to Stop Counterfeiting and Piracy 

(6)  Professor Sinclair Davidson 

(7)  Australian Institute of Health and Welfare 

(8)  Dr Adam Masters 

(9)  Australian Commission for Law Enforcement Integrity 

(10)  Dr John Coyne, Australian Strategic Policy Institute 

(11)  Joint Research Centre on Transnational Crime 

(12)  Sophia Zheng 

(13)  Confidential 

(14)  Confidential 

(15)  Bollore Logistics Australia Pty Ltd 

(16)  Australian Taxation Office 

(17)  Confidential 

(18)  Mr Vince Harischandra 

(19)  Mr Ian Cai 

(20)  Australian Medical Association 

(21)  Australasian Association of Convenience Stores Limited 

(22)  Confidential 

(23)  Mr Alex Cai 

(24)  Mr Ali Ibrahim 

(25)  Ms Alice Lin 

(26)  Ms Katy Guan 

(27)  Mr Robert Xin 

(28)  Confidential 

(29)  Ms Lina Tan 

(30)  Mr Nicholas Koh 

(31)  Mr Nik Cirakovic 

(32)  Ms Linda Guo 

(33)  Mr Ronnie Kaka 

(34)  Mr William Wong 

(35)  Mr David Easton 

(36)  Mr Frank Gan 



82 
 

 

(37)  Mr Joseph Piro 

(38)  Mr Larry Nassiokas 

(39)  Mr Tony Ingpen 

(40)  Mr Michael Reddrop 

(41)  Alliance of Australian Retailers 

(42)  Australian Retailers Association 

(43)  Crimestoppers International 

(44)  Confidential 

(45)  Cignall Specialist Tobacconist 

(46)  Ms Liza Ryder 

(47)  Mr Joseph Artavilla 

(48)  Ms Freda Nguyen 

(49)  Mr Len Morabito 

(50)  Mr Gary Sellin 

(51)  Mr Ben Ryan 

(52)  Mr Domenico Chieffe 

(53)  Ms Miryam Velez 

(54)  Mr Tony Lloyd 

(55)  Liqing Chen 

(56)  Ms XinYun Yin 

(57)  Ms Wanwen Huang 

(58)  Mr Kevin Zhang 

(59)  Mr Hieu Duc Duong 

(60)  Ms Xintian Yuan 

(61)  Ms Lisa Chen 

(62)  Ms Jade Qin 

(63)  Mr Saleh Suliman 

(64)  Mr Yan Lu 

(65)  Mr Birhama Nand Jeewnani 

(66)  Mr Adam Gupta 

(67)  Mr Amit Verma 

(68)  Ms Tuyet Le 

(69)  Ms Jane Tong Li 

(70)  Ms Shan Du 

(71)  Mr Michael Yao 

(72)  Mr Wen Zheng 

(73)  Mr Jack Sunbu 

(74)  British American Tobacco Australia (BATA) 

(75)  Confidential 

(76)  Cigarettes Tobacco & Cigars (CTC) Group 

(77)  Department of Immigration and Border Protection 

(78)  Mr Desheng Wang 

(79)  Tongsheng Zhang 



83 
 

 

(80)  Confidential 

(81)  Confidential 

(82)  Arjo Solutions 

(83)  Ms Maureen Brennan 

(84)  Philip Morris Limited 

(85)  Confidential 

(86)  Ms Vicky Tait 

(87)  Mr Cameron Mullenger 

(88)  Mr Michael Truscott 

(89)  Ms Lingling Tang 

(90)  Timothy and Lee-anne Smith 

(91)  Mrs Xiao Wang 

(92)  Bathurst FCS 

(93)  Darshan Jaisinghani 

(94)  Xiaojun Su 

(95)  Mr Phillip Penn 

(96)  Cignall Cairnlea 

(97)  Ye Jin 

(98)  Tobacco Station Altona Gate 

(99)  Mark and Darren Giuliano 

(100)  Miss Zhongyi Huang 

(101)  Ms Lina Tan 

(102)  Amit Rathod 

(103)  Ge Lin 

(104)  Tamil Veerapandian 

(105)  Bhupinder Purewal 

(106)  Owner TSG Caroline Springs 

(107)  TSG Narre Warren 

(108)  Jianying Han 

(109)  Fahmi DeGuise 

(110)  Mr Peter Diep 

(111)  Ms Natalie Boromeo 

(112)  Owner Tobacco Station East Doncaster 

(113)  Hai Ngyen 

(114)  Mr Michael Liu 

(115)  Jingli Wang 

(116)  S Zhang 

(117)  Quangang Wu 

(118)  Weifen Zhang 

(119)  Xiaoyan Shi 

(120)  Huihui Li 

(121)  Zhen Zing Mei 

(122)  Hunter Yang 



84 
 

 

(123)  Hien Hoang Nguyen 

(124)  Dixie Hu 

(125)  Phuong Le 

(126)  Xiangju Tang 

(127)  Chen Weicong 

(128)  Amit Dang 

(129)  Chloe Zhou 

(130)  Baomei Lin 

(131)  Haohan Zhou 

(132)  Ms Zhiying Mao 

(133)  Hau Nguyen 

(134)  Cignall Brunswick 

(135)  Xing Hai Liu 

(136)  Jayendra Chhanabhai 

(137)  Ms Jenny Wang 

(138)  Hieu Duong 

(139)  Mr Tom Tao 

(140)  Ajish Jose 

(141)  Ritu Dhingra 

(142)  Rongli Yao 

(143)  Daofen Zhang 

(144)  Ray Yu 

(145)  Ming Xu 

(146)  Xin Guo 

(147)  Haidong Wang 

(148)  Jian Tang 

(149)  Peter & Rita Fitz 

(150)  Lance & Dianne Stringer 

(151)  Confidential 

(152)  Name Withheld 

(153)  Confidential 

(154)  Dillon Zheng 

(155)  King of the Pack Windsor 

(156)  Lester Harris 

(157)  Department of Health 

(158)  Mr Terrance Michael Moston-Duggan 

(159)  Confidential 

(160)  Imperial Tobacco 

(161)  Australian Federal Police 

(162)  Mr Henry Burridge 

 



85 
 

 

45th Parliament 
 

(163) Australian Taxation Office 

(164)  Australasian Association of Convenience Stores Limited 

(165)  Cignall Specialist Tobacconist 

(166)  Confidential 

(167)  Confidential 

(168)  British American Tobacco Australia 

(169)  Confidential 

(170)  Cancer Council Australlia 

(171)  Heart Foundation 

(172)  Mrs Elizabeth Allen 

 

46th Parliament 
 

(173) Phillip Morris Ltd 

(174)  Australian Commission for Law Enforcement Integrity 

(175)  Australian Institute of Health and Welfare 

(176)  Australian Border Force 

(177)  Australian Taxation Office 

(178)  Department of Health 

(179)  Police Federation of Australia 

(180)  British American Tobacco Australia 

(181)  Imperial Tobacco Australia Ltd 

(182)   Rohan Pike Consulting 





 

87 
 

Appendix 2 

Public Hearings and witnesses 

44th Parliament 

Friday, 4 March 2016 
Main Committee Room 

Parliament House  

Canberra  

 

British American Tobacco  

Mr James Keulemans, Head of Government Affairs 

Mr Michael Bray, Head of Litigation and Regulation 

Mr Steve Rush, Director of Finance, Australasia 

 

Imperial Tobacco Australia  

Mr Andrew Gregson, Head of Corporate and Legal Affairs Australasia 

Mr Gary Dickson, Legal, Regulatory Compliance Manager 

Ms Rachel Elliott, Government and Stakeholder Relations Manager 

 

Philip Morris Limited  

Mr Mark Powell, Manager Public Policy 

 

Australasian Association of Convenience Stores Limited  

Mr Jeff Rogut, Chief Executive Officer 

 

Alliance of Australian Retailers  

Mr Chiang Lim, General Manager 

Mr Alan Macdonald, Member Representative (Vice-President, Australian 

Newsagents' Federation) 

 

Australian Retailers Association  

Mr Heath Michael, Director Policy, Government & Corporate Relations 

 

Australian Taxation Office  

Mr John Ford, Assistant Commissioner. Private Groups and High Wealth 

Individuals 

Mr Tom Wheeler, Assistant Commissioner, Indirect Tax 

 



88 
 

 

Department of Health  

Dr Wendy Southern, Deputy Secretary, National Programme Delivery Group 

Ms Jackie Davis, Assistant Secretary, Tobacco Control Branch 

 

Australian Institute of Health and Welfare  

Ms Moira Hewitt, Head, Tobacco, Alcohol and Other Drugs Unit 

Mr Tim Beard, Acting Head, Housing and Specialised Services Group 

Sir Ronnie Flanagan GBE, QPM, MA, former Chief Inspector of Constabulary for the 

United Kingdom 

 

Department of Immigration and Border Protection  

Mr Anthony Seebach, Acting Assistant Commissioner, Investigations, Australian 

Border Force 

Ms Linda Geddes, First Assistant Secretary, Traveller, Customs and Industry Policy 

Mr Andrew Chandler, Assistant Secretary, Trade and Customs 

Mr Steve McGlynn, Legal Advice and Operational Support 

Ms Lesley Dalton, Acting Commander, Organised Crime, Australian Border Force 

Mr Bjorn Roberts, Superintendent, Organised Crime, Australian Border Force 

 

Australian Federal Police  

Assistant Commissioner Shane Connelly, National Manager Crime Operations 

Commander Paul Osborne, Manager Crime Operations 

Mr Tony Alderman, Coordinator Legislation Program 

 

Australian Crime Commission 

Dr Nathan Newman, A/g National Manager Strategic Intel & Strategy 

Mr Richard Grant APM, National Manager, Operations & Investigations 

 

45th Parliament 

Wednesday, 23 November 2016 
Committee Room 2S1 

Parliament House  

Canberra  

 

Australian National Audit Office 

Ms Michelle Kelly, Group Executive Director, Performance Audit Services Group 

Mr Andrew Morris, Executive Director, Performance Audit Services Group 

 

Australian Federal Police 

Dr Simon Walsh, National Manager, Specialist Operations 

Assistant Commissioner Ian McCartney, National Manager, Organised Crime and 

Cyber 



89 
 

 

Department of Immigration and Border Protection 

Ms Linda Geddes, First Assistant Secretary, Traveller, Customs and Industry Policy 

Division 

Mr Wayne Buchhorn, Assistant Commissioner, Investigation Division 

Ms Erin Dale, Acting Assistant Commissioner, Border Management Division 

Mr Andrew Chandler, Assistant Secretary, Trade and Customs Branch 

Mr Roger Northcote, Principal Legal Officer 

 

Australian Taxation Office 

Mr John Ford, Assistant Commissioner, Private Groups and High Wealth 

Individuals 

Mr Michael O'Rourke, Senior Director, Indirect Tax 

 

Australian Competition and Consumer Commission 

Mr Rami Greiss, Executive General Manager, Merger and Authorisation Review 

Division 

Mr Nigel Ridgway, Executive General Manager, Consumer, Small Business and 

Product Safety Division 

Wednesday, 22 March 2017 
Committee Room 2S3 

Parliament House  

Canberra  

 

British American Tobacco Australia Ltd  

Mr Joshua Fett, Government Affairs Manager 

Mr James Keulemans, Head of Government and Corporate Affairs 

 

Philip Morris Limited  

Mr Mark Powell, Manager Public Policy 

 

Imperial Tobacco Australia Ltd  

Mr Andrew Gregson, Head of Corporate and Legal Affairs, Australasia 

Mr Gary Dickson, Regulatory and Legal Compliance Manager 

 

Department of Health  

Dr Wendy Southern, Deputy Secretary, Department of Health 

Mr George Masri, Assistant Secretary, Population Health and Sport Division – 

Tobacco Control 

 



90 
 

 

46th Parliament 

Friday, 6 December 2019 
Committee Room 2S1 

Parliament House  

Canberra  

 

Australian Border Force  

Ms Sharon Huey, Assistant Commissioner Enforcement Command 

Mr Matthew Duckworth, Assistant Secretary Customs and Border Revenue 

Australian Criminal Intelligence Commission 

Mr Matt Rippon, Executive Director Intelligence Operations 

 

Australian Taxation Office  

Mr Will Day, Deputy Commissioner, Integrated Compliance 

Mr Ian Read, Assistant Commissioner, Criminal Law Program, Integrated 

Compliance 

 

Australian Transaction Reports and Analysis Centre 

Ms Lynne Walker, Director Intelligence Collaboration 

 

Commonwealth Director of Public Prosecutions 

Mr Mark de Crespigny, Deputy Director of Illegal Imports and Exports, Human 

Exploitation and Border Protection 

 

Australian Border Force  

Mr Matthew Duckworth, Assistant Secretary, Customs and Border Revenue 

 

British American Tobacco Australia  

Mr Josh Fett, Head of Corporate and Government Affairs 

Mr Michael Bray, Head of Litigation and Regulation 

 

Phillip Morris Ltd  

Mr Mark Powell, Director External Affairs 

Ms Sarah Casey, Manager External Affairs 

 

Imperial Tobacco Australia Ltd  

Ms Kirsten Daggar-Nickson, Head of Corporate & Legal Affairs – Australasia 

Mr Gary Dickson, Legal & Regulatory Compliance Manager 

 



91 
 

 

Department of Health  

Dr Lisa Studdert, Deputy Secretary, Population Health, Sport and Aged Care Royal 

Commission Taskforce 

Ms Sharon Appleyard, First Assistant Secretary, Population Health and Sport 

Division 

Mr David Laffan, Assistant Secretary, Alcohol, Tobacco and Other Drugs Branch 

 

Australian Institute of Health and Welfare  

Ms Moira Hewitt, Unit Head, Tobacco, Alcohol and Other Drugs 

Dr Gabrielle Phillips, Senior Executive, Housing and Specialised Services Group 

 

Charles Sturt University 

Dr Robert Preece, Associate Professor, Centre for Customs & Excise Studies 

 

Cancer Council Victoria 

Dr Michelle Scollo, Senior Policy Adviser 

 

Police Federation of Australia  

Mr Scott Weber, Chief Executive Officer 

Mr Mark Burgess, Adviser 





 

93 
 

Appendix 3 

Additional documents 

Answers to questions on notice 
 

 44th Parliament 
 

Answers to Questions on Notice - Public hearing, 4 March 2016, Canberra – AFP 

Answers to Questions on Notice - Public hearing, 4 March 2016, Canberra - Acting 

Director Andrew Kettle, Australian Institute of Health and Welfare 

Answers to Questions on Notice - Public hearing, 4 March 2016, Canberra - 

Australian Taxation Office 

Answers to Questions on Notice - Public hearing, 4 March 2016, Canberra - Sir 

Ronnie Flanagan GBE QPM MA 

Answers to Questions on Notice - Public hearing, 4 March 2016, Canberra - Philip 

Morris Ltd. 

Answers to Questions on Notice - Public hearing, 4 March 2016, Canberra - Imperial 

Tobacco Australia Ltd. Answer to Question on Notice - public hearing 9 September 

2015, Canberra - Department of Health.   

Additional Information to the Questions on Notice provided by Imperial Tobacco 

Australia Ltd. (QON no. 6) 

 

45th Parliament 
 

Answers to Questions on Notice - Public hearing, 23 November 2016, Canberra - 

Department of Immigration and Border Protection 

Answers to Questions on Notice - Public hearing, 23 November 2016, Canberra – 

ACCC 

Answers to Questions on Notice - Public hearing, 23 November 2016, Canberra - 

Australian Taxation Office 

Answers to Questions on Notice - Public hearing, 22 March 2017, Canberra - 

Department of Health 

Answers to written Questions on Notice (received 28 June 2017) 

 



94 
 

 

46th Parliament 
 

Australian Border Force, answer to question on notice, 6 December 2019 (received 2 

January 2020). 

Phillip Morris, Online tobacco sales, answer to question on notice 6 December 2019 

(received 13 January 2020) 

QON Phillip Morris, illicit tobacco market size, 6 December 2019 (received 13 

January 2020) 

QON Phillip Morris, Online tobacco sales, 6 December 2019 (received 13 January 

2020) 

QON Phillip Morris, Transnational Crime p.4, 6 December 2019 (received 13 January 

2020) 

 

Additional information  
 

45th Parliament 
 

Tabled by the Australian National Audit Office at a public hearing on Wednesday, 

23 November 2016 

Tabled by the Department of Immigration and Border Protection at a public hearing 

on Wednesday, 23 November 2016 

Correction of evidence given on 23 November 2016 by the Australian Tax Office 

(received on 12 December 2016) 

 

46th Parliament 
 

World Bank Illicit Tobacco report, Chapter two: Australia (received 25 November 

2019) 

Additional Information-ATO correction to submission 177 (received 9 Dec 2019) 

A study of illicit cigarette consumption in Latin America and Canada (received 13 

January 2020) 

 

 

 



95 
 

 

Correspondence  
 

45th Parliament 
 

Correspondence received from the Australian Crime Commission - 11 May 2016 

 

Tabled documents 
 

46th Parliament 
 

Dr Scollo, documents tabled 6 December 2019. 

Police Federation of Australia, opening statement 6 December 2019 
 


	Contents
	Members
	Secretariat

	Abbreviations
	Chapter 1
	Introduction
	Background
	Australia's tobacco control regime
	National Tobacco Strategy 2012-2018
	Framework Convention on Tobacco Control
	Tobacco Protocol

	Report structure
	Conduct of the inquiry
	Chapter 2
	Illicit tobacco in Australia
	Introduction
	What products?
	Origins of illicit tobacco
	Domestic illicit tobacco
	Foreign illicit tobacco
	International mail

	Distribution and sale

	Estimating the size
	AIHW estimates
	Figure 2. Use of unbranded tobacco by current smokers aged 14 years or older, 2007 to 2016

	Tobacco industry estimates
	Figure 2. Use of illicit tobacco and equivalent excise value

	ATO Tax-gap studies
	Committee view

	Chapter 3
	Drivers and impacts of illicit tobacco
	Tobacco control policies impact on illicit market
	Excise tobacco policy
	Increased excise and the role of price in driving the illicit tobacco market
	Tobacco Plain Packaging
	Committee view

	Illicit tobacco: a health issue or a crime issue?
	Organised crime
	Low risk, high profit

	Agency roles and responsibilities
	Individual Commonwealth agency responsibilities on illicit tobacco
	Collaboration between agencies
	Interdepartmental Committee on Tobacco Control
	Illicit Tobacco Taskforce

	Illicit Tobacco Industry Advisory Group
	Committee view

	Chapter 4
	Addressing illicit tobacco: recent initiatives
	Black Economy Taskforce
	Black Economy package
	Prosecuting offenders: place of origin
	Prosecuting offenders: unequal penalties
	Prosecuting offenders: low risk, high reward
	Concerns addressed: Prosecuting offenders

	Importation of tobacco
	Customs Amendment (Immediate Destruction of Illicit Tobacco) Bill 2019
	Customs Amendment (Collecting Tobacco Duties at the Border) Bill 2018
	Excise Tariff Amendment (Collecting Tobacco Duties at Manufacture) Bill 2018

	Coordinated agency approach
	Table 4. Black Economy Package – combatting illicit tobacco

	Additional legislative changes
	Excise Tariff Amendment (Tobacco Duty Harmonisation) Bill 2017 Customs and Tariff Amendment (Tobacco Duty Harmonisation) Bill 2017
	Customs and excise increases
	Tobacco Plain Packaging Amendment Bill 2018

	Committee view

	Chapter 5
	Next steps
	Introduction
	Focus of law enforcement
	Tobacco Plain Packaging Act
	Committee view

	Illicit tobacco retail market
	State and territory governments
	State and territory policing
	State and territory legislation

	Licensing
	Licensing of manufacturing equipment
	Committee view
	Track and trace regime

	Tobacco Trade Protocol
	Committee view
	National Illicit Tobacco Strategy
	Information collection and sharing

	Committee view

	Appendix 1
	Submissions
	44th Parliament
	45th Parliament
	46th Parliament

	Appendix 2
	Public Hearings and witnesses
	44th Parliament
	Friday, 4 March 2016

	45th Parliament
	Wednesday, 23 November 2016
	Wednesday, 22 March 2017

	46th Parliament
	Friday, 6 December 2019

	Appendix 3
	Additional documents
	Answers to questions on notice
	44th Parliament
	45th Parliament
	46th Parliament

	Additional information
	45th Parliament
	46th Parliament

	Correspondence
	45th Parliament

	Tabled documents
	46th Parliament


