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Summary of the AGS Report
THE CONTENT AND SCOPE OF THE AGS REPORT

This Report (the AGS Report) describes the key elements of the legislative
framework affecting people with disability. It covers State, Territory and
Commonwealth laws that apply specifically to people with disability, as well as laws
of general application which apply differentially to people with disability in important
respects.
Below, we make some general comments about the scope, purpose and content of
the AGS Report. We then briefly describe the subject-matters covered in each
Chapter.
The matters covered by the AGS Report
The AGS Report considers the following areas of law:
•

the National Disability Insurance Scheme

•

Disability Services

•

Quality and Safeguards

•

Housing, Building Accessibility and Transport

•

Commonwealth Government Payments

•

Money

•

Employment

•

Discrimination

•

Health

•

Family and Decision-Making

•

Civil Justice, and

•

Criminal Justice.

In many cases, a particular issue might be described as falling with more than one
of the ‘areas of law’ described above. Cross-references are provided in the body of
the AGS Report, to assist the reader to navigate to other relevant Chapters.
The AGS Report does not deal with:
•

the constitutional basis for State, Territory and Commonwealth laws affecting
people with disability

•

laws relating to education, or

•

laws relating to the position of people with disability from culturally and
linguistically diverse backgrounds.

These issues are dealt with in material prepared by others.
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The scope and purpose of the AGS Report
The AGS Report describes key aspects of the Commonwealth, State and Territory
legislative frameworks affecting people with disability, in each of the areas of law set
out above.
The AGS Report is provided to the Commission for the purpose of assisting the
Commission by providing a descriptive overview of that legislative framework. It is
not intended to make any judgments or reach any conclusions about the relevant
laws (eg as to whether any changes should be made to them).
Where doing so would assist the reader to understand a particular law, the AGS
Report sets out some contextual matters: for example, relevant international rights
and obligations (including under the Convention on the Rights of Persons with
Disabilities), relevant recommendations of the Australian Law Reform Commission,
the legislative history, or academic commentary regarding the law’s operation and
effect.
However, generally speaking, the AGS Report describes the operation of the
particular laws on their terms. Any discussion of contextual matters is not intended
to be exhaustive.
The language used in the AGS Report
The AGS Report describes the application of relevant laws to people with a range of
physical, intellectual, cognitive and psychosocial disabilities.
For the sake of clarity and accuracy, in describing a particular area of law, the AGS
Report generally employs the specific terms used by the statute (or, to the extent
that the statute captures the common law, the relevant common law term or phrase)
to describe the people to whom the law applies or the nature of their disability.
These regimes use a wide range of terms for this purpose, some of which are
outdated. The use of particular words and phrases in the AGS Report is intended
only to capture the terms of the relevant law, and should be understood in that
context.
Currency of references
The AGS Report was prepared over a period from April to October 2020.
References to legislation are current as at the date that the relevant Chapter was
prepared; that date is noted at the start of each Chapter.
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OUTLINE OF THE CHAPTERS OF THE AGS REPORT

Chapter 1

National Disability Insurance Scheme

The National Disability Insurance Scheme Act 2013 (Cth) (NDIS Act) establishes an
Australia-wide scheme for the delivery of supports and services to eligible people
with disability, known as the National Disability Insurance Scheme (the Scheme).
This Chapter outlines the background to the Scheme before turning to its current
operation and effect. It provides an outline of the key concepts and principles
underlying the Scheme, followed by a detailed summary of the provisions of the
NDIS Act, referring to the Rules and other instruments as relevant.
Chapter 2

Disability Services

This Chapter describes the legislative framework for the funding and delivery of
disability services outside the Scheme.
It begins with a discussion of the distribution of responsibility for disability services
between the Commonwealth, States and Territories.
The Chapter then outlines the Commonwealth arrangements for funding disability
services outside of the NDIS, and the residual role of State and Territory disability
services legislation, to the extent that this is not discussed elsewhere in the AGS
Report.
Chapter 3

Quality and Safeguards

This Chapter considers some of the key safeguards that have been put in place to
ensure that people with disability are protected from exploitation, violence and
abuse.
The Chapter outlines a number of legislative frameworks for ensuring that quality is
maintained in the provision of services to people with disability, and that the rights of
people with disability are safeguarded. It deals with four broad kinds of legislative
protections that are not discussed elsewhere in the AGS Report, namely:
•

Bodies responsible for protecting people with disability

•

Public advocates and public guardians

•

Community visitor schemes, and

•

Worker screening regimes.

Chapter 4

Housing, Building Accessibility and Transport

This Chapter deals with laws governing housing, access to public buildings and
transport, in their application to people with disability.
Part 1 of the Chapter outlines the legislation that affects the housing arrangements
for people with disability, from the laws governing the provision of specialist
accommodation to the tenancy protections available to people with disability living in
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mainstream housing. It also discusses the national standards governing the
accessibility features that must be included in certain classes of building.
Part 2 of the Chapter deals with the accessibility standards that apply to public
transport services, from taxis and buses to ferries and aeroplanes. In this regard, the
Chapter also briefly discusses the funding for transport provided under the Scheme,
and other schemes for assisting persons with disability with the cost of travel.
Chapter 5

Commonwealth Government Payments

This Chapter discusses the main payments provided by the Commonwealth
government that support people with disability or their carers.
The Chapter begins by briefly summarising the range of services and payments for
people with disability that are funded by Commonwealth, State and Territory
governments.
The Chapter then turns to its area of focus – namely, the legislative framework for
the Commonwealth social security system. The Chapter describes the social
security system’s history and legal basis, some of its key features, and the main
payments relevant to people with disability. It concludes by describing other forms of
Commonwealth payment or support for people with disability.
Chapter 6

Money

This Chapter considers aspects of the law concerning money and the management
of finance that may affect people with disability in distinct ways.
Part 1 deals with the payment of compensation to people who have acquired a
disability as the result of a personal injury, both at general law (ie, claiming damages
in court) and under special-purpose statutory schemes (ie, under legislation that
provides alternative means of obtaining compensation).
Part 2 deals with particular issues that arise in relation to the capacity of people with
disability to obtain insurance.
Part 3 describes the statutory regimes under which decisions relating to finance and
property can be made on behalf of a person whose disability impairs their ability to
manage their own affairs.
Chapter 7

Employment

This Chapter discusses laws governing the employment of people with disability.
Part 1 describes relevant workplace relations laws (primarily the Fair Work Act 2009
(Cth)) that prohibit discrimination on the ground of disability; it also discusses how
these provisions interact with Commonwealth, State and Territory anti-discrimination
laws.
Part 2 describes the way in which terms and conditions of employment are set in
respect of employees with disability, with a particular emphasis on the legal
mechanisms that allow for employees with disability to be paid reduced minimum
wages.
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Part 3 describes the law governing harassment and bullying, reasonable
adjustments and flexible working arrangements, and laws allowing employees with
intellectual disability to be represented by other persons.
Part 4 provides a brief overview of the entitlements of employees who acquire a
disability in the course of their employment, under workers compensation laws.
Chapter 8

Discrimination

This Chapter deals with disability discrimination legislation – that is, laws that make
it unlawful to discriminate on the ground of ‘disability’ or, in some jurisdictions,
‘impairment’.
The Chapter focuses on the Commonwealth Disability Discrimination Act 1992, but
also discusses State and Territory legislation in some detail.
The Chapter also briefly discusses the statutory functions and powers of agencies
and other bodies responsible for the administration of disability discrimination laws
and for investigating and conciliating complaints of disability discrimination made
under those laws.
Chapter 9

Health

This Chapter focuses on key areas of law governing the medical treatment of people
with disability.
Part 1 of the Chapter describes the State and Territory legislation that deals with the
provision of medical treatment to those who are assessed under that legislation as
not having the capacity to consent to such treatment. This legislation generally
provides for the identification or appointment of a person to make treatment
decisions on behalf of such individuals.
Part 2 of the Chapter deals with the provision of compulsory treatment under State
and Territory mental health legislation. It describes the operation of such laws, and
discusses the overarching principles and human rights implications of legislation of
this kind.
Part 3 of the Chapter describes the framework for the authorisation and use of
restrictive practices, which (in the context of disability services) refers to a range of
practices that restrict a person’s rights or freedom of movement.
Chapter 10 Family and Decision-Making
This Chapter describes a number of ways in which the law differentially affects
people with disability in the field of family life and decision-making.
Part 1 describes aspects of State and Territory laws with respect to decision-making
that are not discussed elsewhere in the AGS Report – namely, guardianship,
enduring guardianship and supported decision-making.
Part 2 focuses upon the family law and child protection systems, in their application
to parents and children with disability.
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Chapter 11 Civil Justice
This Chapter deals with aspects of the civil law that are of particular importance for
people with disability and their opportunities to participate in social, economic and
political life.
Part 1 deals with the exercise of legal capacity by people with disability (and, in
particular, the circumstances in which a person will be considered legally incapable
of validly performing such acts) in key areas of life, such as the capacity to marry,
vote and enter contracts.
Part 2 deals with the application of consumer protection and credit legislation to
people with disability.
Part 3 describes legislative regimes for investigating and reporting on the deaths of
people with disability in certain settings.
Part 4 concerns the distinct ways in which the law may affect homeless people with
disability.
Chapter 12 Criminal Justice
This Chapter describes some of the key ways in which a person with disability may
become involved with the criminal justice system, whether as a person suspected or
accused of having committed a crime, a victim of a crime, or a witness.
Part 1 describes the way in which the criminal law deals with particular categories of
people with disability who are suspected or accused of having committed a crime,
including in relation to:
•

pre-trial matters – in particular, police powers, and procedures for arrest and
questioning (which are dealt with in Part 1A), and

•

matters relevant to the conduct of a trial – namely, an accused person’s fitness
to plead and to stand trial, and the defence of ‘mental impairment’ (which are
dealt with in Part 1B).

Part 2 deals with the way in which the criminal law operates with respect to people
with disability who are victims of crime, with a particular focus on sexual offences,
domestic and family violence, and criminal neglect.
Part 3 describes the application of the law of evidence to people with disability. It
also describes other court processes and procedural issues for people with
disability, including as vulnerable witnesses.
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OVERVIEW – THE NATIONAL DISABILITY INSURANCE SCHEME
1.

The National Disability Insurance Scheme Act 2013 (Cth) (NDIS Act) establishes an
Australia-wide scheme for the delivery of supports and services to eligible people
with disability. The National Disability Insurance Scheme (the Scheme), which is
administered by the National Disability Insurance Agency and NDIS Quality and
Safeguards Commission, was progressively rolled out across the States and
Territories from 2013 onwards. The Scheme is now in full operation in all
jurisdictions other than Western Australia, where the transition is expected to be
completed in late 2020. 1
Background to the NDIS

2.

Before the establishment of the NDIS, support for people with disability was
funded and regulated on a State-by-State basis. Concerns had been expressed
about the existing system for some years, including by people with disability,
their families and advocates. Structural issues with that system included the
variations in the level of support available between jurisdictions, the lack of
portability in funding, and questions as to the adequacy of funding levels. 2

3.

These issues were also the subject of a range of inquiries and reports over the
years. In more recent times, a 2007 inquiry by the Senate Standing Committee
on Community Affairs made a range of recommendations directed at resolving
those issues, including by proposing a review of alternative, more individualised
funding arrangements. 3 This was followed, in 2011, by the Productivity
Commission’s Inquiry Report, Disability Care and Support.

4.

The Report found that existing systems of care and support for people with disability
in Australia were ‘underfunded, unfair, fragmented, and inefficient’, and offered ‘little
choice and no certainty of access to appropriate supports’. Accordingly, the
Productivity Commission recommended the establishment of a National Disability
Insurance Scheme to ‘provide insurance cover for all Australians in the event of
significant disability’. 4

5.

The Report concluded that the Scheme should provide a cohesive and
comprehensive framework for the provision of supports to people with disability, with
consistent eligibility criteria that applied Australia-wide. The Scheme would not offer
income-replacement, but would instead fund the provision of lifelong supports and
care, tailored to the individual needs of each participant. A person would be able to
take their funding with them over state borders.

6.

It was intended that the Scheme would be overseen by a single agency. 5 However,
the services themselves would be delivered by non-government providers.
Participants would be able to choose which provider they wished to engage.

7.

The Scheme was subsequently developed in accordance with these
recommendations through a co-operative process between the Commonwealth,
States and Territories. This culminated in the passage of the NDIS Act in 2013.
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The NDIS Model
8.

Earlier State and Territory models for the delivery of supports to people with
disability generally involved government agencies contracting directly with entities to
provide services in bulk. The NDIS represents a departure from this structure, in
favour of a model that:
•

delivers individually tailored supports and services to people with disability, in
accordance with personalised plans designed to support each participant to
achieve their goals for social and economic participation;

•

adopts a market-based approach to the delivery of care; and

•

manages the long-term costs and financial risks of the Scheme in accordance
with insurance principles.

Individual receipt of care under a market-based model
9.

The Scheme is designed to provide supports and services to people with disability in
a way that is tailored to their specific needs and circumstances. In particular, each
participant in the Scheme will have an individualised plan. That plan will set out the
person’s goals, contextual details of their life and living arrangements, and the
supports for which they will receive funding under the Scheme.

10.

A key principle of the Scheme is that participants can choose who will provide them
with supports and services. They are, at least in theory, free to switch between
different NDIS providers to suit their needs. Except in certain circumstances,
participants also have the option of managing their own funding under their plan. 6
This means that the person will receive the funds themselves and use them to
purchase supports.

11.

This market-based approach represents a shift from earlier models, under which
governments contracted directly with providers, determined the services to be
procured, and allocated clients to providers in bulk. It is intended to increase
competition and consumer choice, thereby enhancing value for money and
innovation in the sector.

12.

However, the market-based approach also introduces new risks – in particular, the
risk of market failure. Broadly, this refers to a situation in which there are too few (or
no) providers ready, willing and able to meet participants’ needs, whether in
particular geographical areas (such as regional and remote areas), or for certain
types of supports and services (eg, for participants with complex needs). 7 While the
NDIS Act provides no express statutory guarantee of service availability, its proper
operation is premised on there being sufficient numbers of high-quality providers to
service all participants, provide choice and instigate competition.

13.

Accordingly, in light of the need for rapid growth in market capacity and the
significant implications of the transition for providers, the National Disability
Insurance Agency (the Agency) has assumed a ‘market stewardship’ role. 8 Among
other things, it has established a broad strategy for encouraging the development of
open and competitive markets for the provision of supports and services to NDIS
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participants. Its roles under that strategy include monitoring supply and demand,
providing information to participants and business, and, where necessary, making
limited interventions in the market. 9 These include:

14.

•

setting price controls on certain kinds of supports to ensure that participants
receive value for money;

•

promoting the development of ‘thin’ markets – that is, areas in which there are
few providers with the expertise and/or capacity required to meet the needs of
participants; and

•

addressing gaps in the supply of services. In particular, the Agency is in the
process of developing ‘provider of last resort’ arrangements. These involve the
Agency directly commissioning and procuring reasonable and necessary
supports and services for participants where they are not available through the
market. 10 However, as at the date of this Report, the Agency’s provider of last
resort policy has not yet been released.

The Agency’s market stewardship role will evolve as the market develops. The NDIS
Quality and Safeguards Commission also performs a market oversight role,
including by monitoring changes in the NDIS market and risks of unplanned service
withdrawal. 11
Insurance model

15.

The NDIS is described as an ‘insurance’ scheme. However, it does not involve
insurance in the traditional sense. Rather, it provides a form of community-wide,
publicly funded insurance against the cost of providing long-term supports in the
event of a person acquiring a disability. 12 This funding is drawn from a mixture of
Commonwealth, State and Territory contributions.

16.

The Scheme also adopts an ‘insurance approach’ to managing the long-term
financial sustainability of the NDIS. Under this approach, the funding needs of the
Scheme are calculated by reference to the estimated expenditure required over
each participant’s lifetime, and managed accordingly. The Act provides for regular
actuarial assessment of the Scheme’s likely future expenditure and risks to its
financial sustainability. 13

17.

This model aims to ensure that the funding available to participants does not
fluctuate from year to year depending on government budget cycles and competing
economic demands. 14

18.

Finally, this model is also intended to enable the Scheme to make upfront
investments in improving participants’ independence and capacity. By funding
measures to enhance participants’ ability to participate in social and economic life,
the scheme aims both to help them pursue their personal goals and aspirations, and
to achieve longer-term savings by reducing their need for supports in the future. 15
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The NDIS Act
19.

20.

The NDIS Act establishes the Scheme, and sets out the framework under which
eligible people with disability will receive supports and services through the NDIS.
Among other things, it deals with:
•

the process by which a person with disability can become a participant in the
Scheme;

•

the preparation of individualised ‘plans’ setting out the supports that will be
provided to each participant and funded under the Scheme; and

•

the oversight, regulation and quality assurance of people and entities providing
supports and services to participants.

The Act establishes two key bodies responsible for the delivery and oversight of the
Scheme:
•

the National Disability Insurance Scheme Launch Transition Agency 16 (the
Agency), administered by the Chief Executive Officer (the CEO); and

•

the NDIS Quality and Safeguards Commission (the Commission), which
consists of the NDIS Quality and Safeguards Commissioner (the
Commissioner) and the Commission’s staff.

21.

The Agency’s key function is to deliver the Scheme (including by approving
participants and facilitating the preparation of their plans). Meanwhile, the
Commission supports the work of the NDIS Quality and Safeguards Commissioner.
The Commissioner has functions relating to the quality and safety of supports and
services delivered to participants (including the registration of NDIS providers).

22.

The Act is supplemented by a variety of Rules, guidelines and other legislative
instruments. It interacts with a range of other areas of law – for instance, State and
Territory regulation of the use of restrictive practices and the screening of workers in
the disability sector. It also operates alongside a range of existing service systems
outside of the NDIS, such as health and education. The Act expressly acknowledges
the need for interaction between the provision of mainstream services and the
provision of supports under the Scheme. 17

23.

Below, we outline the operation of the Act, referring to the Rules and other
instruments as relevant. For the purposes of this summary, we have not discussed
the transitional arrangements, or the intergovernmental arrangements in accordance
with which the Scheme is administered and funded.
CHAPTER 1 – INTRODUCTION TO THE ACT

Objects and governing principles of the scheme
24.

Section 3 of the Act sets out the objects of the Scheme. These include:
•
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implementing Australia’s obligations under a range of human rights treaties
(particularly the Convention on the Rights of Persons with Disabilities); 18

25.

•

supporting the independence and social and economic participation of people
with disability; 19

•

providing reasonable and necessary supports, including early intervention
supports, for participants in the Scheme launch; 20

•

enabling people with disability to exercise choice and control in the pursuit of
their goals and the planning and delivery of their supports; 21

•

facilitating the development of a nationally consistent approach to the access to,
and the planning and funding of, supports for people with disability; 22 and

•

protecting and preventing people with disability from experiencing harm arising
from poor quality or unsafe supports or services provided under the Scheme. 23

Section 3 also requires that regard be had to various matters in giving effect to these
objects, including:
•

the need to ensure the financial sustainability of the Scheme; 24 and

•

the broader context of disability reform provided for in the National Disability
Strategy 2010-2020 (among other things). The National Disability Strategy is a
national framework, endorsed by the Council of Australian Governments, for
improving the lives of Australians with disability, their families and carers. 25 As
at the time of writing, a new National Disability Strategy for beyond 2020 is in
the process of being developed.

26.

The administration of the Act is governed by the guiding principles set out in s 4.
These principles focus on ensuring that people with disability can participate in
society, exercise choice in the pursuit of their goals, and realise their rights on an
equal basis with other members of the community. 26

27.

Further, s 5 prescribes guiding principles that apply where the Act permits or
requires an act or thing to be done on behalf of a person with disability. These
principles centre on the autonomy of people with disability, and emphasise the
importance in taking into account a person’s wishes and personal circumstances
when acting on their behalf. They also require decision-makers to take into account
the ‘cultural and linguistic circumstances’ of people with disability, their gender,
and, for children with disability, the best interests of the child.27
Providing support, assistance and information

28.

The Act also empowers the Agency to provide support and assistance (including
financial assistance) to participants and prospective participants in relation to doing
things or meeting obligations under the Act. 28 This could, for instance, include
assisting a person with their application to become a participant in the Scheme.

29.

Further, any notice, form or information given under the Act, regulations or rules to a
person with disability must be explained to the person in the language, mode of
communication and terms they are most likely to understand. Such an explanation
must be given both orally and in writing, if reasonably practicable. 29
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There is no statutory definition of ‘disability’
30.

Most definitions of terms and phrases used throughout the Act are found in Part 4 of
Chapter 1. Notably, ‘disability’ is not defined. However, more guidance on what
constitutes a ‘disability’ for the purposes of the Act is included in the Access to the
NDIS Operational Guideline. 30
CHAPTER 2 – ASSISTANCE FOR PEOPLE WITH DISABILITY AND OTHERS

31.

Chapter 2 of the Act deals with the provision of assistance for people with disability
and others.

32.

First, it empowers the Agency to provide ‘general supports’ to, or in relation to,
people with disability who are not participants in the Scheme. 31 ‘General supports’
are services provided by the Agency to a person, or activities engaged in by the
Agency in relation to a person, that are in the nature of co-ordination, strategic or
referral services or activities. The explanatory memorandum to the National
Disability Insurance Scheme Bill 2013 explains that this is to ensure that there is ‘no
wrong door’, and the Agency can help people with disability to access other relevant
services (eg, health or education systems). 32

33.

The Agency may also provide funding to other persons or entities to enable them to
assist people with disability to realise their potential and participate in social and
economic life. Further, it has a broad power to fund persons or entities in the
performance of its functions (which are outlined at [192] below). 33

34.

Finally, the Agency may provide information about its functions, and matters
relevant to the Scheme. It must use its best endeavours to provide timely and
accurate information to people with disability and others to assist them to make
informed decisions about matters relevant to the Scheme. 34
CHAPTER 3 – PARTICIPANTS AND THEIR PLANS

35.

Chapter 3 of the NDIS Act deals with how a person may become a participant in the
Scheme, and how their individual plan is to be created, approved and subsequently
reviewed.
Becoming a participant in the NDIS

36.

Part 1 of the Chapter sets out how a person may become a participant in the
Scheme. In broad terms, a person must make a request to the Agency (an ‘access
request’) in the approved form, providing the information required by the CEO. 35 It is
important that the application meets the formal requirements set out in s 19. If it is
not in the approved form, or does not include the additional information or
documents required by the CEO (if any), the Agency is not required to make a
decision on the application. 36

37.

There are several key eligibility requirements for entry to the Scheme (known as the
‘access criteria’). Under s 21, a person meets the access criteria if the CEO is
satisfied that the person meets the age requirements (s 22), the residence
requirements (s 23), and either the disability requirements (s 24) or the early
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intervention requirements (s 25). Alternatively, where a person does not meet those
requirements, s 21(2) sets out special circumstances in which persons already
receiving supports under certain prescribed programs may still meet the access
criteria. 37
38.

The CEO must, within 21 days of receiving a valid access request, either:
•

decide whether the prospective participant meets the access criteria; or

•

seek further information, or request the prospective participant to undergo an
assessment or examination, under s 26(1). 38

39.

The prospective participant is deemed not to have met the access criteria if the CEO
does not take such action within 21 days. 39 The Access to the NDIS Operational
Guideline includes examples of urgent circumstances where the Agency might
assess a prospective participant’s access request in a shorter timeframe. 40

40.

A decision that a person does not meet the access criteria is a ‘reviewable decision’
under s 99 of the NDIS Act. Where a person’s access request is rejected, this does
not prevent them from subsequently making another. However, a person may not
make another access request until any internal review, or merits review in the
Administrative Appeals Tribunal (AAT), is finalised. 41
The age requirements

41.

To meet the age requirements, the person must be aged under 65 at the time they
make an access request, and must satisfy any other requirements in relation to age
that are prescribed by the Rules. 42

42.

The National Disability Insurance Scheme (Becoming a Participant) Rules 2016
(Becoming a Participant Rules) set out additional age requirements, 43 which applied
during the transition to ‘full scheme’. However, as at the date of this document, no
additional age restrictions remain in effect.
The residence requirements

43.

44.

In order to meet the residence requirements, a person must:
•

reside in Australia; and

•

hold Australian citizenship or a permanent visa, or be a protected special
category visa-holder; and

•

meet any additional requirements prescribed by the Rules. 44

Schedule A of the Becoming a Participant Rules sets out additional residence
requirements on a jurisdiction-by-jurisdiction basis. As in relation to the age
requirements referred to above, these additional residence requirements were
designed to provide for the progressive roll-out of the Scheme in each jurisdiction,
and no longer apply.
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Disability requirements
45.

The disability requirements are set out in s 24 of the Act. In broad terms, the
requirements are that:
•

the person has a disability that is attributable to one or more intellectual,
cognitive, neurological, sensory or physical impairments, or to one or more
impairments attributable to a psychiatric condition;

•

the impairment is, or is likely to be, permanent;

•

the impairment results in substantially reduced functional capacity to undertake
one or more specified activities (namely communication, social interaction,
learning, mobility, self-care or self-management);

•

the impairment affects the person’s capacity for social or economic
participation; and

•

the person is likely to require support under the Scheme for their lifetime. 45

46.

Part 5 of the Becoming a Participant Rules further details the circumstances in
which some of the criteria above may be satisfied. For instance, ss 5.4–5.7 set out
when an impairment is permanent or likely to be permanent, while s 5.8 describes
what amounts to a ‘substantially reduced functional capacity’. The Federal Court has
held that, when considering the question of functional capacity, the decision-maker
must examine a prospective participant’s capacity in respect of each of the activities
specified in s 24(1)(c) (rather than making a ‘global’ determination as to capacity). 46

47.

If a person does not meet the disability requirements, they may still meet the access
criteria if they meet the early intervention requirements.
Early intervention requirements

48.

The early intervention requirements are set out in s 25. These are that, broadly:
•

the person is a child who has a developmental delay, or has one or more
impairments of a relevant kind that are (or are likely to be) permanent; and

•

the CEO is satisfied that the provision of early intervention supports for the
person is likely to benefit them in specified ways, including by reducing their
future needs for supports in relation to disability. 47

49.

Part 6 of the Becoming a Participant Rules sets out further detail regarding when
certain of the criteria in s 25 will be satisfied – eg, ss 6.4–6.7 set out when an
impairment is permanent or likely to be permanent, and ss 6.8–6.11 are relevant to
determining whether the provision of early intervention supports is likely to benefit
the person.

50.

Despite that, a person will not meet the early intervention requirements if the CEO is
satisfied that early intervention support could be more appropriately funded or
provided through certain other general systems or services outside of the NDIS. 48
For example, in YPRM v National Disability Insurance Agency [2016] AATA 1023,
the AAT found that the requested supports for the applicant (a 5 year-old girl with
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type 1 diabetes) were related to the management of her blood glucose levels during
a period of particular vulnerability, namely her extreme youth. These supports were
held to be more appropriately funded or provided by the health or educational
systems. 49
Grant and revocation of participant status
51.

52.

A person becomes a participant in the Scheme on the day the CEO decides that the
person meets the access criteria. 50 The person will cease to be a participant when:
•

the person dies; or

•

the person enters a residential care service on a permanent basis, or starts
being provided with home care on a permanent basis, and this first occurs only
after the person turns 65; or

•

the person’s status as a participant is revoked under s 30 of the Act; or

•

the person voluntarily withdraws from the Scheme. 51

The CEO may revoke a person’s participant status if the CEO is satisfied that the
person does not meet the residence requirements, or the disability or early
intervention requirements. 52
After becoming a participant – preparation of participants’ plans

53.

Once a person has become a participant in the Scheme, they will be assisted to
develop a personal plan setting out their goals and aspirations, and detailing the
supports that will be funded for them. Section 31 of the Act sets out principles
relating to the preparation, management, review and replacement of a participant’s
plan.
Order in which plans are prepared

54.

The CEO must facilitate the preparation of a participant’s plan in accordance with
the Scheme rules. 53 There is a different set of rules for each jurisdiction. These rules
require the CEO to commence the facilitation of plans for participants in particular
classes in a specified order, or within a particular timeframe. 54 In urgent
circumstances, however, the CEO can start facilitating the preparation of a particular
participant’s plan despite the sequence set out in the Rules, and may delay the
preparation of other plans accordingly. 55 The Planning Operational Guideline
describes the order of priority in which plans are prepared. 56
Content of plans

55.

A participant’s plan must set out a range of matters, including:
•

a statement of the participant’s goals and aspirations, and the environmental
and personal context in which they live; and

•

a ‘statement of participant supports’. Among other things, this must identify:
–
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the ‘general supports’ (if any) to be provided (see paragraph [32] above);
and

56.

–

the ‘reasonable and necessary supports’ (if any) that will be funded under
the Scheme; and

–

who will manage the funding for supports under the plan. 57

The Act does not define the concept of ‘reasonable and necessary supports’.
However, it does provide that ‘reasonable and necessary supports’ should:
•

support people with disability to pursue their goals and maximise their
independence;

•

support people with disability to live independently and to be included in the
community as fully participating citizens; and

•

develop and support the capacity of people with disability to undertake activities
that enable them to participate in the community and in employment. 58

Such supports can take a range of forms, 59 such as mobility equipment, home or
vehicle modifications, assistance with daily personal activities, transport to enable
participation in community, social, economic and daily life activities, workplace help
to allow a participant to successfully gain or keep employment, and therapeutic
supports (including behaviour support). 60
57.

In determining whether particular ‘general supports’ and ‘reasonable and necessary
supports’ should be funded for the participant, the CEO must be satisfied of a range
of matters, including that:
•

the support will assist the participant to pursue the goals, objectives and
aspirations included in the participant’s statement of goals and aspirations;

•

the support will facilitate the participant’s social and economic participation;

•

the support represents value for money;

•

the support will be, or will be likely to be, effective and beneficial for the
participant, having regard to current good practice;

•

the funding or provision of the support takes account of what it is reasonable to
expect families, carers, informal networks and the community to provide; and

•

the supports are most appropriately funded through the Scheme (and not other
general service systems or supports). 61

58.

In McGarrigle v National Disability Insurance Agency (2017) 252 FCR 121, the
Federal Court held that, once a decision is made that a support is reasonable and
necessary, the Act requires that the support be fully funded under the Scheme. A
participant’s plan cannot provide for only partial funding of a reasonable and
necessary support.

59.

The National Disability Insurance Scheme (Supports for Participants) Rules 2013
deal further with how the CEO is to determine the general supports, and reasonable
and necessary supports, that will be funded. For example, they set out (in Part 3)
matters that the CEO is to consider in deciding whether a support represents value
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for money, or is likely to be effective and beneficial for the participant. Part 5 sets out
the kind of supports that will not be provided or funded under the NDIS.
60.

Schedule 1 of the Rules also sets out considerations relevant to determining
whether supports are most appropriately funded through the NDIS, or through other
service systems, in various areas (including health, education, employment, justice,
housing and community infrastructure, and transport). 62

61.

The National Disability Insurance Scheme (Specialist Disability Accommodation)
Rules 2020 also deal specifically with when specialist disability accommodation
(‘SDA’) will be funded under a participant’s plan. This is discussed in more detail in
Chapter 4: Housing, Building Accessibility and Transport. Further guidance is
also provided in the Specialist Disability Accommodation Operational Guideline. 63
Reduction of funding under plans

62.

Where a participant has received or foregone certain prior amounts of compensation
for a personal injury that played a causal role in their impairment, this can affect the
value of the supports and services they are eligible to receive under the plan. The
National Disability Insurance Scheme (Supports for Participants—Accounting for
Compensation) Rules 2013 (Compensation Rules) set out how to calculate the
‘compensation reduction amount’ (if any) that applies in such cases. 64
Once a plan has been approved

63.

A participant’s plan comes into effect once the CEO has received the participant’s
statement of goals and aspirations, and approved the statement of participant
supports. 65 The Agency must then comply with the statement of participant
supports. 66 The CEO will make payments of NDIS amounts under the plan in
accordance with the National Disability Insurance Scheme (Plan Management)
Rules 2013. 67
Managing the funding under a participant’s plan

64.

The person’s plan will set out who is responsible for managing funding for supports
under it. 68 This involves purchasing the supports identified in the plan, and receiving,
managing and acquitting any funding provided by the Agency. 69 In practice, this
encompasses activities such as paying NDIS providers’ invoices, keeping track of
the participant’s NDIS budget, negotiating with providers as to the cost of supports,
keeping records of expenditure, and similar matters. This can generally be done by:
•

the participant themselves, or their plan nominee; or

•

the Agency; or

•

a registered plan management provider (that is, an NDIS provider who is
specifically registered to manage funding for supports under participants’ plans
– a form of financial intermediary between the person, their providers and the
Agency); or

•

or a combination of the above. 70
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65.

However, there are certain circumstances in which a participant must not manage
their own funding (whether wholly or to a particular extent). 71 For instance, the
participant must not manage their own funding if they are an insolvent under
administration, or where the CEO is satisfied that self-management would present
an unreasonable risk to the participant. 72

66.

The opportunity for individuals other than the participant to manage their plans is
discussed below in the sections dealing with ‘Children’ and ‘Nominees’.
Use of NDIS amounts

67.

Any NDIS amounts paid by the Agency must be spent in accordance with the
participant’s plan. 73 Such amounts are inalienable – for instance, they are not
available to creditors in bankruptcy, and are protected from garnishee orders made
by a court in certain circumstances. 74
Reviewing and changing participants’ plans

68.

A participant’s plan can be suspended in certain circumstances (eg, where they are
absent from Australia for longer than a specified period). The person’s entitlement to
receive NDIS amounts is suspended during that time. 75

69.

Plans are also subject to both scheduled and unscheduled reviews. For instance,
the participant may update their own statement of goals and aspirations at any time.
The new statement of goals and aspirations replaces the pre-existing one (but the
statement of participant supports does not change). 76

70.

The CEO may also conduct an unscheduled review of the plan at the request of the
participant (or their nominee), or on his or her own initiative. Where the participant or
nominee requests a review, the CEO must decide whether or not to conduct the
review within 14 days after receiving the request. 77 The Planning Operational
Guideline provides examples of when a request to review a plan will generally not
be granted.

71.

The rules, or the plan itself, may also require the CEO to conduct scheduled reviews
– ie, to review the plan at certain times or in certain circumstances. 78 Every plan
must set out the date by which, or the circumstances in which, the Agency must
conduct such a review. 79

72.

When reviewing a plan, the CEO may request further information, or require a
participant to undergo an assessment or examination. 80 Upon review, the CEO must
facilitate the preparation of a new plan for the participant. 81 A plan cannot be varied
or amended, but must instead be replaced by a new plan. 82
CHAPTER 4 – ADMINISTRATION

73.

Chapter 4 deals with a wide range of administrative matters, including the protection
of NDIS information and registration of providers.
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Information-gathering powers and other matters
74.

Part 1 of Chapter 4 imposes requirements on participants and prospective
participants to notify the CEO of certain matters affecting their participant status. 83

75.

It also confers information-gathering powers on the CEO and the Commissioner.
The CEO can require a participant, prospective participant or other person to
produce certain information, while the Commissioner has similar powers in respect
of NDIS providers and prospective providers. 84 It is an offence to refuse or fail to
comply with such a requirement without reasonable excuse. 85

76.

These powers override secrecy provisions in State and Territory laws, except where
the relevant provision is prescribed in Part 3 of the National Disability Insurance
Scheme (Protection and Disclosure of Information) Rules 2013 (Disclosure Rules) or
Schedule 1 of the National Disability Insurance Scheme (Protection and Disclosure
of Information—Commissioner) Rules 2018 (Commissioner’s Disclosure Rules).

77.

Part 2 provides for the protection of information held by the Agency and the
Commission, and renders unauthorised collection, recording, use or disclosure of
such information a criminal offence. However, the Part also sets out certain
exceptions, including authorisations for the CEO or Commissioner to disclose
information in the public interest, or to certain public officials. 86

78.

The Information Handling Operational Guideline explains how the NDIS Act interacts
with the Privacy Act. 87 It focusses on the powers and duties of the Agency in respect
of recording and storing information.
Registration of providers

79.

Parts 3 and 3A of Chapter 4 deal with the registration of providers.

80.

Part 3 enables the CEO of the Agency to approve a person or entity as a ‘registered
provider of supports’. This Part of the Act previously applied generally in relation to
the registration of persons or entities providing supports to participants, but now only
applies in relation to persons or entities providing supports to participants who are
not in a participating jurisdiction (that is, the Part now only applies in relation to
persons or entities providing supports to participants in Western Australia, and will
cease to apply once Western Australia reaches ‘full scheme’ and is specified by the
Minister for Social Services to be a participating jurisdiction).

81.

Part 3A instead now governs the registration of persons or entities providing
supports to participants in all jurisdictions other than Western Australia (referred to
as ‘NDIS providers’). It was inserted in the Act by the National Disability Insurance
Scheme Amendment (Quality and Safeguards Commission and Other Measures)
Act 2017 (Cth). That Act put in place national quality and safeguarding
arrangements to replace the State and Territory systems of quality and safeguards,
and established the Commission. These arrangements began to apply in the States
and Territories upon those jurisdictions reaching ‘full scheme’ and being specified by
the Minister for Social Services as participating jurisdictions. Part 3A of the Act,
discussed further below, is a key part of these new national quality and safeguarding
arrangements.
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Part 3 — Registered providers of supports (relevant to Western Australia)
82.

A person or entity may apply to the CEO to be a registered provider of supports in
relation to managing the funding for supports under plans, the provision of supports,
or both. 88 It is not unlawful for an unregistered provider to engage in those activities.
However, where a participant’s plan is managed by the Agency, the supports may
only be provided by a registered provider of supports (in Western Australia). 89

83.

The CEO must approve a valid application where:

84.

•

the applicant will manage the funding for supports, or provide such supports, to
participants in a ‘host jurisdiction’ that is not a ‘participating jurisdiction’ (that is,
Western Australia); 90 and

•

the CEO is satisfied that the applicant:
–

meets the criteria prescribed by the rules; and

–

is suitable to carry out the activity for which they will be registered. 91

The National Disability Insurance Scheme (Registered Providers of Supports) Rules
2013 (RPS Rules) set out the relevant approval criteria. Among other things, the
applicant must:
•

agree to be bound by the Agency’s Terms of Business; and

•

declare that it complies with all applicable employment and workplace health
and safety laws; and

•

be suitable to provide the relevant supports or manage funding under plans,
having regard to matters such as the applicant’s qualifications, approvals and
experience. 92

85.

Approvals may be revoked in various circumstances, including where the provider
ceases to satisfy the approval criteria, or where a circumstance exists that is
prescribed by the rules and presents an unreasonable risk to a participant. 93 Part 5
of the RPS Rules sets out the relevant circumstances – eg, the provider
contravenes the Terms of Business, becomes insolvent, or contravenes certain
relevant laws.

86.

Finally, Part 4 of the RPS Rules prescribes additional requirements that apply to
registered providers of supports. Providers must notify the Agency if certain things
happen – eg, if certain kinds of complaints are made about the provider, or the
provider (or an employee or contractor) has been the subject of certain adverse
action by a relevant State, Territory or Commonwealth authority.
Part 3A – Registered NDIS providers

87.

Part 3A of Chapter 4 of the NDIS Act deals, among other things, with the registration
of persons providing supports or services to people with disability in participating
jurisdictions (currently, all jurisdictions other than Western Australia), and
requirements with which they must comply once registered. It also sets out
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regulatory requirements that apply to all ‘NDIS providers’ providing such supports or
services, regardless of whether they are registered under the Part.
88.

Two key classes of providers are therefore regulated by this Part – ‘NDIS providers’
and ‘registered NDIS providers’.
What is an NDIS provider?

89.

An ‘NDIS provider’ is defined in s 9 to mean:
(a)

(b)

90.

a person (other than the Agency) who receives:
(i)

funding under the arrangements set out in Chapter 2; or

(ii)

NDIS amounts (other than as a participant); 94 or

a person or entity:
(i)

who provides supports or services to people with disability
other than under the National Disability Insurance Scheme;
and

(ii)

who is prescribed by the National Disability Insurance
Scheme rules for the purposes of this subparagraph.

For the purposes of subparagraph (b)(ii) above, the National Disability Insurance
Scheme (NDIS Provider Definition) Rule 2018 provides that ‘NDIS provider’ includes
a person or entity providing supports or services to older people with disability who
are receiving continuity of support under the Commonwealth Continuity of Support
Programme relating to Specialist Disability Services for Older People.
When must an NDIS provider be registered?

91.

92.

As a general rule, the NDIS Act does not render it unlawful for an unregistered NDIS
provider to provide supports or services under participants’ plans. However, s 73B of
the Act provides that the rules may require that certain classes of supports can only
be provided by NDIS providers who are registered to do so. Those classes are set
out in Part 2 of the National Disability Insurance Scheme (Provider Registration and
Practice Standards) Rules 2018 (the Registration Rules). Subject to one
exception, 95 s 7 of the Rules requires a person to be registered in order to:
•

provide specialist disability accommodation under a participant’s plan; or

•

provide supports in circumstances where there is, or is likely to be, an interim or
ongoing need to use a ‘regulated restrictive practice’ in relation to the
participant; 96 or

•

provide specialist behaviour support services to a participant, where this will
involve undertaking a behaviour support assessment or developing a behaviour
support plan for the participant.

A person may be liable to pay a civil penalty if they provide such supports without
the relevant registration. 97
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Registration of NDIS providers
93.

A person may apply to the Commissioner to be a registered NDIS provider in
relation to:
•

the provision of supports or services under the arrangements in Chapter 2; or

•

managing the funding for supports under participants’ plans; or

•

the provision of supports under participants’ plans. 98

A person may be liable to pay a civil penalty where they provide false or misleading
information in their application. 99
94.

The Commissioner may register a person as a registered NDIS provider where:
•

the person makes an application under s 73C (s 73E(1)(a)); and

•

the applicant will provide supports or services to people with disability in a
participating jurisdiction (s 73E(1)(b)); and

•

the applicant has been assessed by an approved quality auditor as meeting the
requirements prescribed by the NDIS Practice Standards (s 73E(1)(c)); and

•

the Commissioner is satisfied that the applicant is suitable to provide supports
or services to people with disability, having regard to any matters prescribed by
the rules for that purpose (s 73E(1)(d)); and

•

the Commissioner is satisfied that the applicant’s key personnel (if any) are
suitable to be involved in the provision of supports or services for which the
applicant will be registered to provide, having regard to any matters prescribed
by the rules for that purpose (s 73E(1)(e)); and

•

the applicant satisfies any other requirements prescribed by the rules (s 73E(1)
(f)).

The NDIS Practice Standards
95.

Most of the NDIS Practice Standards mentioned in s 73E (1) (c) are set out in Part 6
of the Registration Rules. 100 These are, broadly speaking, a set of quality standards
to be met by relevant providers. They consist of a ‘core module’, together with a
range of ‘supplementary modules’, the content of which varies depending on the
class of supports that the person seeks to be registered to provide. 101 The ‘core
module’, as set out in Schedule 1 of the Registration Rules, deals with matters such
as:
•

the rights of participants (eg, to privacy, dignity and independence) and
responsibilities of providers;

•

the governance and operational management of providers (eg, management of
risks, incidents and complaints);

•

standards relating to the provision of supports to participants (eg, ensuring that
participants can access the most appropriate supports, and are involved in the
development of their support plans); and
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•
96.

the environment in which supports are provided (eg, the management of
medication, waste, and participants’ money and property).

The ‘supplementary modules’ relate to the provision of the following classes of
supports:
•

high intensity daily personal activities;

•

specialist behaviour support (discussed in more detail below);

•

early childhood supports;

•

specialised support co-ordination; and

•

specialist disability accommodation.

97.

Those requirements are set out in detail in Schedules 2–7 of the Registration Rules.

98.

The applicant must be assessed against the relevant standards by an approved
quality auditor in accordance with one of two specified methods (which, again, vary
in stringency depending on the class of supports that the person seeks to be
registered to provide). 102 The National Disability Insurance Scheme (Quality
Indicators) Guidelines 2018 set out quality indicators and other matters to be taken
into account when assessing compliance with the Practice Standards.

99.

There are also NDIS Practice Standards dealing with matters relating to worker
screening in Part 2 of the National Disability Insurance Scheme (Practice
Standards—Worker Screening) Rules 2018 (Worker Screening Rules). In brief, the
Worker Screening Rules require registered NDIS providers to assess all roles in
which they engage workers to determine whether they are ‘risk assessed roles’.
Risk assessed roles are:

100.

•

key personnel roles (defined in s 11A of the Act); and

•

roles for which the normal duties include the direct delivery of specified supports
or services (a list of which is available on the NDIS Commission’s website); 103
and

•

roles that normally involve more than incidental contact with a person with
disability. 104

The provider may only allow a worker to engage in a risk-assessed role if they have
a relevant clearance (subject to limited exceptions and transitional arrangements). 105
Clearances are granted under each jurisdiction’s worker screening legislation, which
is discussed in more detail in Chapter 3: Quality and Safeguards.
Assessment criteria prescribed in the Registration Rules

101.

For the purposes of s 73E (1) (d)–(e) of the Act, Part 3 of the Registration Rules sets
out the criteria against which applicants and their key personnel are to be assessed
for suitability. These relate to matters such as whether the applicant or member is or
has been the subject of a banning order under the Act, convicted of an indictable
offence, insolvent under administration, or the subject of certain adverse regulatory
findings.
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102.

Finally, for the purposes of s 73E (1) (f) of the Act, s 11 of the Rules requires that
the applicant have an ABN.
Notice and certification requirements

103.

The Commissioner must give written notice of a decision to register, or not to
register, a person as a registered NDIS provider, along with reasons for the
decision. 106 The Commissioner must also provide the person with a certificate of
registration upon deciding to register them. The certificate must specify the matters
required by s 73E (5). 107
Conditions on registration

104.

An NDIS provider’s registration is subject to a range of conditions. 108 A provider who
breaches a condition of their registration may be liable to pay a civil penalty. 109

105.

Section 73F (2) sets out conditions that apply to the registration of all NDIS
providers. These include conditions requiring the provider to:
•

comply with all applicable requirements imposed by a law of the
Commonwealth, or the State or Territory in which the provider operates.

•

comply with the NDIS Code of Conduct. 110 The code is currently set out in the
National Disability Insurance Scheme (Code of Conduct) Rules 2018. It requires
NDIS providers, and persons employed or engaged by them, to do the following
in providing supports or services to people with disability:

•

–

act with respect for individual rights to freedom of expression, selfdetermination and decision-making in accordance with applicable laws and
conventions;

–

respect the privacy of people with disability;

–

provide supports and services in a safe and competent manner, with care
and skill;

–

act with integrity, honesty and transparency;

–

promptly take steps to raise and act on concerns about matters that may
impact the quality and safety of supports and services provided to people
with disability;

–

take all reasonable steps to prevent and respond to all forms of violence
against, and exploitation, neglect and abuse of, people with disability; and

–

take all reasonable steps to prevent and respond to sexual misconduct.

comply with the NDIS Practice Standards. As mentioned above, these are
currently set out in:
–
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Part 6 of the Registration Rules, which deals with the quality of supports
and services to be provided by registered NDIS providers; and

–

•
106.

Part 2 of the Worker Screening Rules which, as mentioned above, require
providers to comply with certain screening requirements for workers and
other personnel.

implement and maintain complaints management and incident reporting
systems that meet the requirements of the Act. 111

The Commissioner may also impose further conditions in relation to a provider’s
registration. 112 Finally, rules made for the purposes of s 73H may set out conditions
on the registration of all providers, or classes thereof. Some of those conditions are
set out in Part 4 of the Registration Rules (eg, certain administrative requirements).
However, rules made for s 73H are also used to establish special schemes for NDIS
providers registered to provide certain categories of supports (see paragraphs
[111]–[120] below).
Variation, suspension and revocation of registration

107.

The Commissioner may vary a provider’s registration where he or she considers it
appropriate to do so, whether on application by the provider under s 73M, or on the
Commissioner’s own initiative. 113 Variations may, among other things, affect the
conditions of registration, period of registration, or the supports or services that the
provider is registered to provide. 114

108.

Where the Commissioner decides to vary a provider’s registration, the
Commissioner must give a certificate of registration, as varied, to the provider. Any
refusal to vary a provider’s registration following a request under s 73M must be in
writing, and must include reasons for refusal. 115

109.

The Commissioner may also suspend or revoke a provider’s registration in certain
circumstances, including where:

110.

•

the Commissioner reasonably believes that the provider has contravened the
Act (or proposes to do so); or

•

the provider is an insolvent under administration; or

•

the Commissioner is satisfied that the provider or its key personnel are no
longer suitable to provide the relevant supports and services. 116

The Commissioner must take specified matters into account when making such a
decision – eg, the prospect that the provider’s conduct will undermine public trust in
the Scheme, and any risks to the health, safety or wellbeing of people with disability
receiving supports or services from the provider. 117
Additional regulation for particular kinds of providers – restrictive practices

111.

As outlined above, rules made for the purposes of s 73H of the NDIS Act impose
additional conditions on the registration of particular kinds of providers. Among other
things, these rules are used to regulate the use of restrictive practices by registered
NDIS providers.

112.

Under s 7 of the Registration Rules, a person must be registered to provide supports
where:
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113.

•

there is, or is likely to be, an interim or ongoing need to use a ‘regulated
restrictive practice’ in relation to the participant; or

•

the person will provide specialist behaviour support services to a participant,
where those services will involve:
–

undertaking a behaviour support assessment of a participant; or

–

developing a behaviour support plan for a participant.

A restrictive practice is any practice or intervention that has the effect of restricting
the rights or freedom of movement of a person with disability. 118 ‘Regulated
restrictive practices’ are restrictive practices that involve the use of seclusion,
chemical restraint, mechanical restraint, physical restraint or environmental
restraint. 119
Conditions regarding restrictive practices and specialist behaviour support

114.

115.

The National Disability Insurance Scheme (Restrictive Practices and Behaviour
Support) Rules 2018 (Behaviour Support Rules) set out conditions of registration
that limit the circumstances in which a registered NDIS provider may use restrictive
practices or provide specialist behaviour support services. The conditions include
the following:
•

if a State or Territory prohibits the use of a restrictive practice, a registered
NDIS provider providing supports or services to participants in that jurisdiction
must not use the restrictive practice. 120

•

if a State or Territory has an authorisation process in relation to the use of a
regulated restrictive practice, the registered NDIS provider’s use of the practice
must be authorised in accordance with that process. 121

•

where it is likely that a regulated restrictive practice will be used on an ongoing
basis, a registered NDIS provider must take all reasonable steps to facilitate the
development of a behaviour support plan by a ‘specialist behaviour support
provider’ that covers the use of the practice. 122 The plan must be developed in
accordance with any authorisation process that applies in the State or Territory
in which the practice will be used. 123

•

the practice may only be used in accordance with the behaviour support plan. 124
Plans must be lodged with the Commissioner, and are subject to review
arrangements. 125

The various State and Territory regimes governing the use of restrictive practices
are discussed in more detail at Chapter 9: Health. While these regimes differ
between jurisdictions, there have been recent moves to introduce greater
consistency through the National Framework for Reducing and Eliminating the Use
of Restrictive Practices in the Disability Service Sector. This framework, which is
discussed in more detail in Chapter 9: Health, places emphasis on the need for
restrictive practices to be:
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116.

117.

•

used only following a formal process of assessment, planning and approval,
relying on evidence-based risk assessments from appropriately qualified
professionals;

•

proportionate and justified by the need to protect the rights or safety of the
person or others;

•

tailored to the person’s needs in accordance with a behaviour support plan; and

•

subject to monitoring, reporting and review. 126

These conditions are reflected in the Behaviour Support Rules (see Chapter 9:
Health), particularly in terms of:
•

the reporting and record-keeping requirements contained in ss 14 and 15 of the
Behaviour Support Rules. Among other things, the provider’s records must
address the impact of the use of a restrictive practice on the person with
disability (or another person), any injuries caused, whether the use of the
practice was a reportable incident, and when, where and why the practice was
used; and

•

the requirements relating to the development and review of individualised
behaviour support plans by specialist practitioners (with a focus on the
reduction and elimination of the need for restrictive practices). 127

It is a condition of a specialist behaviour support provider’s registration that the
specialist behaviour support services – including the development of a behaviour
support plan containing a regulated restrictive practice – must be provided by an
‘NDIS behaviour support practitioner’. 128 An ‘NDIS behaviour support practitioner’ is
a person the Commissioner considers is suitable to undertake behaviour support
assessments and to develop behaviour support plans that may contain the use of
restrictive practices. 129
The NDIS Commissioner’s behaviour support functions

118.

119.

Finally, the Commissioner has broader leadership and educational functions relating
to the use of restrictive practices. These include:
•

developing policy and guidance materials, and providing education, advice and
training, in relation to the reduction and elimination of the use of restrictive
practices by NDIS providers;

•

overseeing the use of restrictive practices; and

•

assisting the States and Territories to develop a regulatory framework, including
nationally consistent minimum standards, in relation to restrictive practices. 130

That national framework, as briefly outlined above, is discussed in more detail in
Chapter 9: Health.
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Additional regulation for particular kinds of providers – specialist disability
accommodation
120.

A person must generally be registered if they wish to provide specialist disability
accommodation (‘SDA’) under a participant’s plan. 131 SDA is a form of
accommodation for people who need specialist housing solutions – eg, homes with
design features that facilitate the provision of intensive supports. 132 The SDA regime
is discussed in detail in Chapter 4: Housing, Building Accessibility and
Transport.
Additional regulation – complaints management and resolution

121.

Division 5 of Part 3A in Chapter 4 deals with the complaints management and
resolution systems of NDIS providers and registered NDIS providers.

122.

A registered NDIS provider must implement and maintain a complaints management
and resolution system that:
•

is appropriate for the size of the provider;

•

acknowledges the role of advocates for people with disability and provides for
cooperation with advocates or other representatives; and

•

meets the requirements prescribed by the rules. 133

123.

Those requirements are set out in Part 2 of the National Disability Insurance
Scheme (Complaints Management and Resolution) Rules 2018 (Complaints Rules).

124.

The rules may also prescribe arrangements relating to the management and
resolution of complaints arising out of, or in connection with, the provision of
supports or services by NDIS providers (whether or not registered). 134 These are set
out in Part 3 of the Complaints Rules, which deals with the handling of complaints
made to the Commissioner.
Internal complaint management systems

125.

Part 2 of the Complaints Rules sets out requirements that apply to the complaints
management system of a registered NDIS provider. 135 Among other things, the
system must enable any person to make a complaint (including anonymously),
establish an easy and accessible process for making and resolving complaints, and
ensure that appropriate support and assistance is provided to the complainant. 136
The complaint must be resolved in a fair, efficient and timely manner, and the
complainant must be supported in referring the complaint to the Commissioner if
they wish to.

126.

The provider’s system must require that reasonable steps are taken to ensure that
the complainant, or a person with disability affected by an issue raised in a
complaint, is not adversely affected as a result of making the complaint. The system
must also provide for the complainant to be kept informed of the progress, and
appropriately involved in the resolution, of the complaint. 137 The complainant’s
information must generally be kept confidential, and the provider must afford
procedural fairness to affected parties. 138
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Complaints to the Commissioner
127.

Part 3 of the Complaints Rules provides for a person to make a complaint directly to
the Commissioner in relation to an issue arising out of, or in connection with, the
provision of supports or services provided by an NDIS provider. A complaint may be
made by any means appropriate, and the complainant may ask the Commissioner to
keep certain information confidential. 139

128.

Upon considering the complaint in accordance with the requirements of s 16, the
Commissioner must decide to:
•

assist and advise the complainant and other persons; or

•

undertake a resolution process; or

•

take no further action. 140

129.

The Commissioner may only do the latter in the circumstances set out in s 17 of the
Complaints Rules. These include cases in which the complaint was not made in
good faith, the matter is better dealt with by another person or body, or there is
insufficient information.

130.

Where the Commissioner decides to undertake a resolution process in relation to a
complaint, he or she may do a range of things, including:
•

asking the parties to participate in conciliation; or

•

requiring the relevant provider to attempt to resolve the complaint or undertake
remedial action; or

•

taking any other action the Commissioner considers appropriate in the
circumstances. 141

131.

A range of procedural requirements apply to the handling of complaints. Among
other things, the Commissioner must have due regard to the rules of procedural
fairness when dealing with complaints. 142

132.

A complaint may be withdrawn at any time. However, the Commissioner may
nevertheless choose to continue to deal with the complaint. 143
Commissioner’s power to initiate an inquiry

133.

134.

Finally, the Commissioner may, on his or her own initiative, authorise an inquiry in
relation to:
•

an issue arising out of, or connected with, a complaint about the provision of
supports or services by an NDIS provider; or

•

a series of complaints that have occurred in connection with the provision of
supports or services by one or more NDIS providers. 144

The Commissioner may carry out inquiries as he or she thinks fit, and is not bound
by any rules of evidence. 145 In the course of an inquiry, the Commissioner can
consult with various parties, gather information and provide opportunities for people
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with disability to participate. 146 The Commissioner may publish a report setting out
his or her findings in relation to an inquiry. 147
Additional regulation – incident management and reportable incidents
135.

Division 6 of Part 3A, Chapter 4 of the NDIS Act sets out requirements regarding the
incident management systems of registered NDIS providers.

136.

A registered NDIS provider must implement and maintain an incident management
system that is:

137.

•

appropriate for the size of the provider and the classes of supports or services it
provides; and

•

complies with any requirements prescribed by the rules. 148

The National Disability Insurance Scheme (Incident Management and Reportable
Incidents) Rules 2018 (Incident Management Rules) prescribe requirements for that
purpose, and also set out arrangements relating to the notification and management
of ‘reportable incidents’ that occur (or are alleged to have occurred) in connection
with the provision of supports or services by registered NDIS providers.
The Incident Management Rules
What must a registered NDIS provider’s incident management system include?

138.

139.

Part 2 of the Incident Management Rules sets out what must be included in the
incident management system of a registered NDIS provider. The system must cover
incidents that consist of acts, omissions, events or circumstances that:
•

occur in connection with providing supports or services to a person with
disability; and

•

have, or could have, caused harm to the person with disability. 149

It must also cover incidents consisting of acts by a person with disability that:
•

occur in connection with providing supports or services to the person with
disability; and

•

have caused serious harm, or a risk of serious harm, to another person. 150

140.

Finally, it must cover ‘reportable incidents’ that are alleged to have occurred in
connection with the provision of supports or services to a person with disability. 151

141.

The system must set out matters such as how incidents are to be identified,
recorded and reported, how the provider will support affected persons with disability,
and when corrective action will be required. 152 Other procedural requirements,
including record-keeping requirements, also apply. 153
Dealing with ‘reportable incidents’

142.

Part 3 of the Incident Management Rules sets out a scheme for reporting and
managing ‘reportable incidents’.
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What is a reportable incident?

143.

Subject to certain adjustments set out in s 16 of the Rules, the following are
‘reportable incidents’ within the meaning of s 73Z(4) of the Act:
(a)

the death of a person with disability; or

(b)

serious injury of a person with disability; or

(c)

abuse or neglect of a person with disability; or

(d)

unlawful sexual or physical contact with, or assault of, a person
with disability; or

(e)

sexual misconduct committed against, or in the presence of, a
person with disability, including grooming of the person for sexual
activity; or

(f)

the use of a restrictive practice in relation to a person with
disability, other than where the use is in accordance with an
authorisation (however described) of a State or Territory in
relation to the person.

144.

However, the Rules provide that an instance of unlawful physical contact is not a
reportable incident if the contact with, and impact on, the person with disability is
negligible. 154 Further, despite s 73Z (4) (f) of the Act, the use of an authorised
restrictive practice is reportable if the use is not in accordance with a behaviour
support plan for the person with disability. 155

145.

Finally, the use of a restrictive practice other than in accordance with a State or
Territory authorisation is not a reportable incident if the relevant State or Territory
does not have a relevant authorisation process, and the use is in accordance with a
behaviour support plan for the person. 156
Notification requirements for reportable incidents

146.

Where a reportable incident occurs (or is alleged to have occurred), certain
personnel within the provider must take all reasonable steps to ensure that the
incident is notified to the Commissioner. 157 Certain kinds of serious incidents (such
as death, serious injury, abuse or neglect) must be reported within 24 hours of the
provider becoming aware of the incident. 158 Other reportable incidents must be
notified to the Commissioner within 5 business days. 159

147.

Registered NDIS providers are required to notify the Commissioner of all reportable
incidents, even where the provider has recorded and responded to the incident
within their own incident management system. Further, providers have an ongoing
obligation to report certain new information arising from a reportable incident to the
Commissioner. 160

148.

Registered NDIS providers have record-keeping obligations in relation to reportable
incidents. 161 The Commissioner may also require a provider to give a written report
on a reportable incident, within 60 business days after the notification, setting out
any subsequent actions taken in relation to the incident. 162
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What can the Commissioner do in relation to a reportable incident?

149.

150.

Upon receiving notification of a reportable incident, the Commissioner can do a
range of things, including:
•

referring the incident to another relevant person or body;

•

requiring the relevant provider to take specified remedial action, conduct an
internal investigation or engage an independent expert to do so;

•

carrying out an inquiry; or

•

taking any other action that the Commissioner considers reasonable in the
circumstances. 163

Part 4 of the Rules empowers the Commissioner to conduct an inquiry in relation to:
•

a reportable incident that has occurred in connection with the provision of
supports or services by a registered NDIS provider; or

•

a series of reportable incidents that have occurred in connection with the
provision of supports or services by one or more registered NDIS providers.

151.

The incident need not have been notified for the Commissioner to begin an
inquiry. 164

152.

The Commissioner may carry out an inquiry as he or she thinks fit, and is not bound
by any rules of evidence. However, the Commissioner must have regard to the rules
of procedural fairness. 165

153.

In the course of an inquiry, the Commissioner can consult with various parties,
gather information and provide opportunities for people with disability to participate.
The Commissioner may publish a report setting out his or her findings in relation to
an inquiry. 166

154.

Relevantly, the Commissioner’s functions include collecting, correlating, analysing
and disseminating information relating to incidents, including reportable incidents, to
identify trends or systemic issues. 167
Whistleblower protections

155.

Division 7 of Part 3A in Chapter 4 establishes protections for certain parties
(including participants) who, in good faith, report suspected breaches of the Act by
an NDIS provider to specified persons or bodies. 168 Among other things, the
discloser is not to be subject to civil or criminal liability for making the disclosure,
and will have qualified privilege in defamation proceedings. 169 There are also
provisions, enforceable by civil penalties, to prevent a person from being victimised
for making a protected disclosure. 170
Compliance and enforcement powers

156.

Division 8 of Part 3A in Chapter 4 establishes a compliance and enforcement
framework for the Act. The Division enlivens the Regulatory Powers (Standard
Provisions) Act 2014 (Cth) (Regulatory Powers Act), which provides for a framework
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of standard regulatory powers exercised by Commonwealth agencies – monitoring
and investigation, enforcement through the use of civil penalties, infringement
notices, enforceable undertakings and injunctions.
157.

158.

The NDIS Act engages those powers in relation to the provisions of Part 3A (which
deals, among other things, with the registration of NDIS providers). It also confers
various enforcement functions on the Commissioner. Relevantly, in addition to the
powers conferred by the Regulatory Powers Act, the Commissioner may:
•

issue compliance notices to NDIS providers, which identify alleged noncompliance with the Act and require the provider to take remedial action within a
specified period (subject to civil penalties for non-compliance); 171 and

•

issue banning orders, which prohibit or restrict specified activities by an NDIS
provider (subject to civil penalties for breach). 172

The Commission has developed a Compliance and Enforcement Policy and an
Infringement Notice Policy that provide guidance on how these mechanisms are
used in practice. The Commission also publishes a Compliance and Enforcement
Actions Register on its website, which contains information on compliance action
taken against NDIS providers.
Pending measures to strengthen compliance and enforcement powers

159.

As at the date of writing, there is a Bill before Parliament (the National Disability
Insurance Scheme Amendment (Strengthening Banning Orders) Bill 2020) that
would amend the NDIS Act to broaden the circumstances in which the
Commissioner could issue banning orders. These amendments would, among other
things:
•

allow the Commissioner to make pre-emptive banning orders against a person
who is identified as unsuitable to work with people with disability (eg, where the
person comes to the attention of the Commission due to their conduct in
another sector, such as aged care or child care); and

•

allow banning orders to be made against workers who are no longer employed
or engaged by an NDIS provider, and ensure that existing banning orders do
not lapse where a person leaves their employment. The relevant power is
currently limited to workers who are presently employed or engaged by an NDIS
provider, impeding the Commission’s ability to take appropriate measures
where, eg, the person is dismissed for misconduct. 173

NDIS provider register
160.

The Commissioner must establish and maintain a register (the NDIS Provider
Register) setting out certain details in relation to each NDIS provider. 174 It must
include matters such as the duration of the person’s registration, their principal place
of business, their registration class and conditions, and information about certain
kinds of enforcement action (if any) that have been taken against the person. The
Register may also include similar kinds of information in relation to an NDIS provider
or former NDIS provider. 175
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161.

As permitted under s 17 of the Registration Rules, the Commission has published a
Provider Register on its website. The Compliance and Enforcement Actions Register
is published alongside it, and contains information on the compliance and
enforcement actions taken by the Commission against NDIS providers. 176
Provisions relating to children

162.

Part 4 of Chapter 4 of the NDIS Act sets out special rules that apply in relation to
children. Generally, where the Act requires or permits something to be done by or in
relation to a child, the thing is instead to be done by or in relation to the person (or
persons) with parental responsibility for the child. 177 If that is not appropriate,
however, the CEO may determine another suitable person in writing. 178 That parent
or other person may, in some circumstances, manage the funding for supports
under the child’s plan. 179

163.

A person acting on behalf of the child must seek to ascertain the wishes of the child,
and act in the best interests of the child, when doing so. 180 Part 6 of the National
Disability Insurance Scheme (Children) Rules 2013 (Children Rules) also imposes
other duties on the child’s representative. Further information can be found in the
Child Representatives Operational Guideline. 181

164.

Importantly, the provisions empowering a child’s representative to act on their behalf
do not apply where the CEO:

165.

•

is satisfied that the child is capable of making their own decisions;

•

is satisfied that it is otherwise appropriate in the circumstances for the relevant
provisions not to apply; and

•

makes a determination that those provisions do not apply. 182

Part 5 of the Children Rules sets out the factors the CEO must consider, and the
actions he or she must take, when making such a decision.
Provisions relating to nominees
Appointment of nominees

166.

The NDIS Act provides for the appointment of nominees, who may do certain things
on behalf of NDIS participants. There are two kinds of nominees – plan nominees
and correspondence nominees. A nominee can be appointed at the request of the
participant, or on the initiative of the CEO. If the latter, the CEO must take into
account the wishes (if any) of the participant when appointing the nominee. 183 The
Nominees Operational Guideline provides further guidance in relation to the
appointment of nominees. 184

167.

A person may have more than one plan nominee. 185 The same person may be the
plan nominee and correspondence nominee for a particular participant. 186 Their
appointment may be of limited duration. 187

168.

The rules may also set out the persons who may not be appointed as nominees,
and the criteria the CEO is to consider when exercising the power of appointment.
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These matters are currently dealt with in Parts 3–4 of the National Disability
Insurance Scheme (Nominees) Rules 2013 (Nominees Rules).
169.

The Act and Nominees Rules also set out the circumstances in which the CEO is
able or required to suspend or cancel a nominee’s appointment. 188 For example, the
CEO must cancel the appointment if the nominee no longer wishes to be a
nominee. 189 The CEO is also able, but not required, to cancel or suspend the
appointment where the CEO has reasonable grounds to believe the nominee has
caused (or is likely to cause) physical, mental or financial harm to the participant. 190
Plan nominees

170.

Generally speaking, a plan nominee may do any act that a participant may do under
or for the purposes of the Act that relates to:
•

the preparation, review or replacement of the participant’s plan; or

•

the management of the funding for supports under the participant’s plan. 191

171.

Acts of the plan nominee, for the purposes of the Act, have effect as though done by
the participant. 192 However, the instrument of appointment may narrow the scope of
the nominee’s authority – eg, it may prevent the nominee from specifying the goals,
objectives and aspirations of the participant under s 33(1) (a). 193

172.

Further, where the nominee was appointed on the initiative of the CEO, the nominee
may only do an act where the nominee considers that the participant is not capable
of doing, or being supported to do, the act. 194 Similarly, a plan nominee appointed at
the request of the participant must refrain from doing an act unless satisfied that:

173.

•

it is not possible for the participant to do, or to be supported to do, the act
himself or herself; or

•

it is possible for the participant to do the act himself or herself, but the
participant does not want to do the act himself or herself. 195

The CEO may require a plan nominee to provide a statement to the Agency about
the disposal of an NDIS amount paid to the nominee on behalf of the participant.
Failure to comply with such a request without reasonable excuse is an offence. 196
Correspondence nominees

174.

175.

Generally speaking, a correspondence nominee may do any act that a participant
may do under or for the purposes of the Act, other than an Act relating to:
•

the preparation, review or replacement of the participant’s plan; or

•

the management of the funding for supports under the participant’s plan. 197

Acts of the correspondence nominee have effect, for the purposes of the Act, as
though done by the participant. 198 Further, where the Act authorises or requires the
CEO to give a notice to a participant, the CEO must give the notice to the
correspondence nominee. 199 The nominee may comply with certain requirements in
such a notice on the participant’s behalf. 200
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General duties of nominees
176.

A nominee must ascertain the wishes of the participant, and act in a manner that
promotes the participant’s personal and social wellbeing. However, the nominee will
not have breached this duty if they do or refrain from doing an act where:
•

the nominee reasonably believes that they have ascertained the wishes of the
participant; and

•

the nominee reasonably believes that doing the act, or not doing the act, will
promote the personal and social wellbeing of the participant. 201

177.

The rules may also impose other duties on nominees. 202 Part 5 of the Nominees
Rules makes provision for this purpose. For instance, the nominee must consult with
certain other persons in relation to acts performed on the participant’s behalf, seek
to develop the participant’s capacity to make their own decisions, and avoid,
manage and report conflicts of interest. 203

178.

The nominee is protected from criminal liability under the NDIS Act in relation to
anything done in good faith in their capacity as nominee, and for any acts or
omissions of the participant. Similarly, an act or omission of the nominee cannot
render a participant guilty of an offence against the Act. 204

179.

The CEO must inform any plan nominees, and may inform any correspondence
nominee, of any notices issued under the Act that are provided directly to the
participant and concern matters within the scope of the nominee’s authority. 205
Review of decisions

180.

Part 6 of Chapter 4 renders a range of decisions under the Act subject to review,
both internally and by the AAT. The list of reviewable decisions is set out in s 99.
This captures a wide range of matters, including key decisions concerning a
person’s status as a participant and the approval of their statement of participant
supports.

181.

A person who is directly affected by a reviewable decision may request an internal
review within 3 months of receiving notice of the decision. 206 The reviewer must, as
soon as reasonably practicable, either confirm, vary, or set aside and substitute the
reviewable decision. 207 A disappointed applicant can apply to the AAT for review of
a decision made on internal review. 208

182.

However, the AAT cannot review a decision until an internal review has been
completed. Relevantly, in NNXF v National Disability Insurance Agency [2019]
AATA 5552, the Tribunal concluded that a failure to make a decision on internal
review ‘as soon as reasonably practicable’ is deemed to be a decision under s 25(5)
of the Administrative Appeals Tribunal Act 1975 (Cth) (so as to enliven the
Tribunal’s jurisdiction to conduct merits review). 209

183.

The Review of Decisions Operational Guideline provides further information on who
may be a person ‘directly affected by’ a decision, the process for requesting an
internal review, and how requests are prioritised. 210 It also explains how the AAT Act
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applies to external reviews, and how judicial review may be sought in the Federal
Court.
184.

The different mechanisms for review under the Act have caused some confusion.
For example, in Burston v National Disability Insurance Agency [2014] AATA 456,
the Agency took a request for a ‘review’ of the decision not to fund a particular
support as a request for a plan review under s 48(1), when the applicant intended to
request an internal review under s 100(2). This meant that the Tribunal did not have
jurisdiction to conduct merits review. The Planning Operational Guideline now
highlights the importance of the Agency confirming the type of review requested.
CHAPTER 5 – COMPENSATION PAYMENTS

185.

Where a person has previously received a payment of compensation in respect of a
personal injury, 211 or may be entitled to claim such compensation, this can affect the
amount payable to them in respect of supports and services under the Scheme. The
powers and processes of the Agency in determining the effect of compensation are
outlined in the Compensation Operational Guideline. 212
CEO may require a person to take action to obtain compensation

186.

First, where the CEO considers that a participant or prospective participant may be
entitled to compensation in respect of a personal injury, but has not taken action (or
reasonable action) to claim or obtain such compensation, the CEO may require the
person to take specified action to claim or obtain such compensation (subject to
certain limits). 213 In considering whether it is reasonable to require this of a
participant, the CEO must have regard to the mattes in s 104(3). Further, the CEO
must not make such a requirement unless satisfied that the person has reasonable
prospects of success in claiming or obtaining the compensation. 214

187.

If a person does not comply with a requirement to claim under a Commonwealth,
State or Territory compensation scheme within the specified period, their plan is
suspended until they comply. If they do not yet have a plan, the plan will not take
effect until the person complies. 215

188.

In certain circumstances, the CEO may commence a claim, or take over the conduct
of an existing claim, on the person’s behalf. 216 Where the CEO obtains damages as
a result of such a claim, the amount is paid to the Agency. The Agency deducts its
costs, and the total of all NDIS amounts paid to the participant, then pays the
balance to the participant (or prospective participant). 217
Recovering NDIS amounts from past judgements

189.

Similarly, where:
•

a participant has received compensation pursuant to a court order or settlement
in respect of a personal injury that played a causal role in a person’s
impairment; and

•

before the order or settlement, NDIS amounts had been paid in respect of
supports relating to that impairment;
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the Agency can recover a portion of that compensation from the participant in
accordance with a statutory formula. 218 That amount is treated as a debt due by the
person to the Agency. 219
Recovery from compensation-payers and insurers
190.

Finally, where a participant or prospective participant makes a relevant
compensation or insurance claim, the Act establishes a process by which the CEO
can require part of any resulting payment to be paid directly to the Agency. 220 It is an
offence for a potential compensation-payer or insurer to fail to comply with the
relevant requirements of this process. 221
Accounting for compensation under the Rules

191.

The Compensation Rules operate alongside Part 5 of the Act. Part 3 of these Rules
sets out how the CEO is to take account of certain compensation amounts by
reducing the funding for reasonable and necessary supports under a person’s plan.
(See paragraph [62] above.) Importantly, the CEO has a discretion to not apply the
compensation reduction amount in special circumstances (such as the participant’s
financial hardship). 222
CHAPTER 6 – THE NATIONAL DISABILITY INSURANCE SCHEME LAUNCH
TRANSITION AGENCY

192.

Chapter 6 of the NDIS Act establishes the Agency, and confers functions and
powers upon it. 223 Those functions include:
•

delivering the Scheme with a view to achieving certain goals relating to the
assistance and protection of people with disability;

•

managing, advising and reporting on the financial sustainability of the Scheme;

•

developing and enhancing the disability sector, and building community
awareness of disability;

•

collecting, analysing and exchanging data about disabilities and the supports for
people with disability; and

•

undertaking research relating to disabilities, the social contributors to disability
and the supports available to people with disability. 224

193.

The Board is responsible for determining the objectives, strategies and policies to be
followed by the Agency, and is subject to a certain degree of Ministerial direction
and guidance. 225 It also has the reporting and planning obligations set out in Part 5
of Chapter 6. Further, the National Disability Insurance Scheme – Risk Management
Rules 2013 require the Board to establish and maintain a risk management
framework and strategy for the Agency. Part 2 of Chapter 6 sets out functional
processes relating to Board members and Board meetings.

194.

Meanwhile, the CEO, who is appointed by the Board, is responsible for the day-today administration of the Agency. 226
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195.

The Chapter also establishes the Independent Advisory Council, which advises the
Board on a range of matters. 227 It may do so on its own initiative or at the request of
the Board. Any advice must be general in nature, and must not relate to specific
individuals or providers. 228

196.

Finally, the Board must nominate a scheme actuary, who must assess, advise on
and make forecasts relating to the financial sustainability of the Scheme. 229 The
National Disability Insurance Scheme – Rules for the Scheme Actuary 2013 set out,
among other things, requirements for the Scheme actuary’s annual financial
sustainability report.
CHAPTER 6A – THE NDIS QUALITY AND SAFEGUARDS COMMISSION

197.

198.

Chapter 6A of the NDIS Act establishes the NDIS Quality and Safeguards
Commission, which consists of the Commissioner and staff of the Commission. 230
The Commissioner is appointed by the Minister. 231 Section 181D confers functions
upon the Commissioner, which include:
•

the core functions set out in s 181E;

•

the registration and reportable incident functions in s 181F;

•

the complaints functions in s 181G; and

•

the behaviour support function in s 181H.

The core functions in s 181E cover a range of matters, including:
•

upholding the rights of people with disability receiving supports or services;

•

developing a nationally consistent approach to quality and safeguards;

•

developing nationally consistent worker screening arrangements;

•

promoting continuous improvement among NDIS providers; and

•

monitoring the NDIS market.

199.

The registration and reportable incident functions are relevant to the matters
discussed in paragraphs [93]–[110] and [135]–[154] above, while the complaints
functions are broadly related to the complaints process discussed at paragraphs
[121]–[134]. The behaviour support functions relate to building provider capacity in,
and overseeing the use of, behaviour support (see paragraphs [114]–[119] above).

200.

The National Disability Insurance Scheme (Procedural Fairness) Guidelines 2018
apply to the Commission’s complaints functions under s 181G in determining
whether the NDIS provider or worker has contravened the Act or Rules. 232
CHAPTER 6B – THE NDIS WORKER SCREENING DATABASE

201.

Chapter 6B requires the Commissioner to establish an electronic NDIS worker
screening database. The database contains records relating to persons who have
been found, under certain State or Territory laws, 233 to pose a risk, or not pose a
risk, to people with disability. Section 181Y sets out the information that can be
included in the database. This information can be shared with certain persons and
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bodies (including potential employers) for the purposes of the Act, subject to the
provisions dealing with the protection of information. 234
202.

At the time this summary was drafted, the NDIS worker screening database had not
yet been released.
CHAPTER 7 – OTHER MATTERS

203.

Chapter 7 deals with administrative matters relevant to the practical operation of the
Scheme, including debt recovery, 235 decision-making and notification of decisions by
the CEO and Commissioner, 236 the delegation of powers, 237 the making of the NDIS
rules and regulations, 238 and the interaction of the Act with State and Territory
laws. 239 In the latter respect, s 207 expresses the intention of the Parliament that the
NDIS Act is not to apply to the exclusion of State or Territory laws that are capable
of operating concurrently with the Act.
RECENT REVIEW OF THE NDIS ACT

204.

The Government commissioned a review of the NDIS Act in 2019, for the purpose of
identifying opportunities to amend the Act to:
•

remove process impediments and increase the efficiency of the Scheme’s
administration; and

•

implement a new Participant Service Guarantee.

205.

The review was undertaken by Mr David Tune AO PSM, who delivered the review
report to the Government in December 2019. The report makes 29
recommendations, 19 of which suggest amendments to the NDIS Act and Rules to,
among other things, support the implementation of the Participant Service
Guarantee and streamline NDIS processes.

206.

The Government released its response to the review in August 2020. The
Government supports, or supports in principle, all 29 recommendations made in the
review report.
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OVERVIEW – DISABILITY SERVICES
1.

Each jurisdiction has legislation providing for the funding of disability services. As
discussed in Chapter 1: NDIS, however, the rollout of the NDIS has progressively
reduced the role of the States and Territories in the funding and delivery of disability
services. Accordingly, the relevance of this legislation has diminished over time. In
several jurisdictions, these laws are under review to determine what purpose they
should serve following the transition to the NDIS.

2.

However, the transition to the NDIS is still in progress in Western Australia.
Accordingly, the Disability Services Act 1993 (WA) remains relevant to the funding
of disability services in that jurisdiction. In broad terms, this Act provides for a
Western Australian version of the NDIS, delivered by the State Government. This is
essentially a State-based ‘trial’ of the individualised funding model used under the
NDIS. Western Australia is in the process of transitioning participants from the
State-based scheme to the Commonwealth scheme. The transition is currently due
to be completed in December 2020.

3.

State and Territory disability services legislation also continues to deal with other
aspects of service provision – eg, quality and safeguards measures, such as the
management of complaints, restrictive practices, community visitor schemes and
worker screening. The majority of these matters are discussed in other chapters,
such as Chapter 9: Health (restrictive practices) and Chapter 3: Quality and
Safeguards (complaints, community visitor schemes and worker screening).

4.

In this chapter, we discuss the distribution of responsibility for disability services
between the Commonwealth, States and Territories. We outline the Commonwealth
arrangements for funding disability services outside of the NDIS, and the residual
role of State and Territory disability services legislation.
The broader landscape – who is responsible for disability services?

5.

Before the commencement of the NDIS, the division of State and Territory
responsibility for the provision of disability services was set out in the 2009
intergovernmental agreement, the National Disability Agreement. The States and
Territories were, among other things, responsible for disability services (other than
disability employment services), being services or initiatives specifically designed to
meet the needs of people with disability. 1 These are distinct from mainstream
services – ie, services used by people with disability in common with others, such as
health or education.

6.

State and Territory disability services legislation formed the key mechanisms by
which each jurisdiction funded these specialist services. The relevant Acts are:
•

New South Wales: the Disability Inclusion Act 2014 (NSW);

•

Victoria: the Disability Act 2006 (Vic);

•

Queensland: the Disability Services Act 2006 (Qld);

•

South Australia: the Disability Inclusion Act 2018 (SA);
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•

Western Australia: the Disability Services Act 1993 (WA);

•

Tasmania: the Disability Services Act 2011 (Tas);

•

Northern Territory: the Disability Services Act 1993 (NT); and

•

Australian Capital Territory: the Disability Services Act 1991 (ACT).

7.

Responsibility for the funding and regulation of the kinds of services previously
covered by these Acts has now largely shifted to the Commonwealth under the
NDIS. However, the legislative provisions enabling State and Territory governments
to make grants of financial assistance remain in force, and, in some cases, extend
beyond the provision of supports and services to the funding of research and
development.

8.

This points to a broader question regarding responsibility for the funding of services
for people with disability; particularly, those who are not eligible for the NDIS. It is
important to note that people with disability who do not meet the NDIS eligibility
criteria may still require additional support. (Significantly, for instance, only persons
aged under 65 are eligible to become NDIS participants. 2)

9.

While the intergovernmental division of responsibilities for disability services was
previously described in the National Disability Agreement, this Agreement has not
been updated to reflect the rollout of the NDIS. 3 The Productivity Commission’s
2019 review of the Agreement concluded that this had led to a lack of clarity as to
the roles and responsibilities of the State, Territory and Commonwealth
governments in the field. 4 Accordingly, it recommended that a new overarching
agreement be formulated to clarify these matters.

10.

Below, we outline the current key legislative arrangements for funding disability
services outside of the NDIS at both the Commonwealth and State level.
Supports and services for people who are not eligible for the NDIS

11.

A person who is ineligible for the NDIS may be able to seek support from the
Commonwealth Continuity of Support program, or other Commonwealth-funded
services. The main Commonwealth-level arrangements are briefly outlined at
paragraphs [14]–[23] below.

12.

As briefly outlined in Chapter 5: Commonwealth Government Payments, the
States and Territories also continue to fund special-purpose programs to assist
people with disability – eg, by providing financial assistance to obtain medical aids
or cover travel costs. The State and Territory frameworks for funding disability
services – to the extent they remain relevant – are outlined below. However, this
Chapter is confined to discussing the overarching legislative frameworks for the
funding and regulation of disability services. As such, it does not discuss any
specific initiatives funded under those arrangements.

13.

Finally, assistance may be available under mainstream services (as discussed at
paragraphs [25]–[26] below).
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OTHER COMMONWEALTH FUNDING FOR DISABILITY SERVICES

Commonwealth continuity of support program
14.

15.

One key source of support outside of the NDIS is the Commonwealth Continuity of
Support (CoS) program. Support under this program is available to people with
disability who are not eligible for the NDIS, but were, at the time the NDIS
commenced in their region:
•

an Aboriginal or Torres Strait Islander person aged 50 to 64 years old, or any
person aged 65 years or over; and

•

receiving disability services administered by a State or Territory. 5

The program funds organisations to:
•

deliver specialist disability support services, including accommodation support,
community support, community access and respite care (through block funding
arrangements); and

•

provide individual support packages, including accommodation support, respite,
assistance with personal care, home modifications, domestic assistance, social
and community support, and specialist allied health services. 6

16.

The care a person receives under the program will be equivalent to that which they
received before the transition (ie, from the same provider at the same cost).

17.

The program is managed by the Commonwealth Department of Health, and
regulatory arrangements are established through the NDIS Act, as well as funding
agreements with service providers. 7 The providers are ‘NDIS providers’ for the
purposes of the NDIS Act, even though they provide services outside of the NDIS. 8

18.

The effect of this is that these providers are subject to the jurisdiction of the NDIS
Quality and Safeguards Commission (except to the extent that they are providing
services in Western Australia). They must, among other things, be registered under
s 73E of the Act if they are to provide certain classes of support, 9 and comply with
the NDIS Code of Conduct. 10 Similar requirements are set out in the funding
agreements between the Commonwealth and the service providers. Further, the
standard terms and conditions in those agreements require CoS providers to comply
with relevant State and Territory laws (such as worker screening laws). 11
Disability Services Act 1986 (Cth)
The funding framework

19.

The Disability Services Act 1986 (Cth) (Commonwealth DS Act) provides another
avenue by which the Commonwealth may fund the provision of services for people
with disability. 12 Broadly, the Act empowers the responsible Minister to make grants
of financial assistance to a State or eligible organisation 13 in relation to the provision
of a service of any of the following kinds:
•
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accommodation support services (to assist people with disability to maintain
suitable residential arrangements in the community – eg, attendant care);

20.

•

independent living training services (to assist people with disability to develop or
maintain the skills and confidence to enhance their independence and selfreliance in the community);

•

information services (to facilitate access to information by people with disability,
and their families and carers);

•

print disability services (to facilitate access to, or the use of, printed materials by
people with disability who cannot use standard printed materials);

•

recreation services (to facilitate the integration of, and participation by, people
with disability in recreation and leisure activities available generally to persons
in the community);

•

respite care services (for temporary relief or assistance for people with disability
living in the community, or their families or carers); and

•

other services approved by the Minister by legislative instrument. 14

Grants may also be made in respect of:
•

research and development activities (which include research with respect to the
provision, planning or initiation of services for people with disability, the
development of training programs for service providers and carers, and similar
matters); 15

•

employment services (being services that provide or facilitate access to paid
employment, or services with the primary goal of achieving paid employment,
for their clients); 16 and

•

advocacy services (being, broadly, services promoting the rights and freedoms
of people with disability). 17

21.

The conduct of grant recipients is regulated in a variety of ways. For instance, grants
may be given subject to terms and conditions, and must meet certain standards
determined by the Minister. 18

22.

Finally, the Act also empowers the Commonwealth to take measures or enter into
arrangements to provide rehabilitation programs to people with disability. 19 This may
include the provision of things such as employment and vocational training, therapy,
accommodation, transportation and personal support services, and prostheses and
aids. 20
Programs funded under the Commonwealth DS Act

23.

In practice, many of the services outlined above will now be funded under the NDIS
rather than the Commonwealth DS Act. However, these funding powers remain
available to the Commonwealth, and could potentially be utilised (including where a
person is not eligible to become an NDIS participant). Key programs currently
funded under the Commonwealth DS Act include:
•
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the National Disability Advocacy Program (NDAP) – this is a national program
that funds independent providers (‘NDAP Agencies’) in each State and Territory

to provide advocacy for individual people with disability or groups. The program
funds both general and specialist advocacy agencies. Specialist advocacy
agencies might provide support to, eg, people with disability from culturally and
linguistically diverse backgrounds, or people with specific types of disability. 21
•

24.

the Disability Employment Services program – this is a national program that
funds providers to help people with disability to find and sustain employment.
The program consists of two streams:
–

the Disability Management Service, which is directed at job-seekers who
need assistance to find a job and occasional support in the workplace; and

–

the Employment Support Service, which is directed at job-seekers with
permanent disability who need regular, ongoing support in the workplace. 22

The States and Territories also provide funding for advocacy services for people
with disability. 23
MAINSTREAM SERVICES

25.

Services available to the community in general (such as health and education
services) remain an important source of support for people with disability both within
and outside of the NDIS. Disability services legislation generally requires the
development of an overarching State or Territory strategic plan that extends to
matters such as improving the provision of mainstream services to people with
disability. Further, each government agency is generally obliged to create its own
plan for making any services it provides more accessible to people with disability.
These plans are discussed in more detail below.

26.

Anti-discrimination legislation is also relevant in this field, as a tool for ensuring that
services are provided in a way that is accessible to people with disability. This is
discussed in more detail in Chapter 8: Discrimination.
STATE AND TERRITORY DISABILITY SERVICES LEGISLATION

27.

Each State and Territory has legislation dealing with the delivery of services to
people with disability. These laws are summarised in turn below.
New South Wales – the Disability Inclusion Act 2014 (NSW)

28.

In addition to providing for the funding of specialist disability services, the Disability
Inclusion Act 2014 (NSW) (DI Act) deals with the strategic planning of disability
services at a whole-of-government level. The objects of the Act include:
•

acknowledging the rights and promoting the inclusion of people with disability;

•

enabling people with disability to exercise choice and control in the planning
and delivery of their supports and services;

•

providing safeguards in relation to the delivery of those supports and services;
and
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•

providing for the responsibilities of the State during and after the transition to
the NDIS. 24

29.

To that end, Part 2 of the Act provides for the making of a State Disability Inclusion
Plan setting out a whole-of-government approach to supporting the inclusion of
people with disability in the community, and improving their access to mainstream
services and community facilities. 25 Each public authority must also put in place its
own disability inclusion action plan setting out the measures it will take to ensure
that people with disability can participate fully in the community, and access general
supports and services. 26 Plans must be reviewed every 4 years. 27

30.

Part 3 continues in existence the Disability Council of New South Wales, which is an
appointed body responsible for matters such as:
•

monitoring the implementation of government policy in relation to people with
disability and their families;

•

advising the Minister on emerging issues relating to people with disability, and
in relation to the various plans outlined above; and

•

promoting the inclusion of people with disability in the community, and
promoting community awareness of the interests of people with disability and
their families. 28

31.

Parts 4 and 5 of the Act are of limited relevance now that New South Wales has
reached full scheme NDIS. Part 4 provides for the making of regulations setting out
standards relating to the provision of supports and services for people with
disability. 29 Compliance with those standards is a condition of State funding for
certain entities under Part 5. 30

32.

Part 5 deals with the provision of supports and services to people with disability
during the transition to the NDIS (which has now ended). 31 Grants can now only be
made under s 37, which empowers the Secretary to provide financial assistance to
various entities to promote the objects of the Act. 32

33.

The Act is currently under review to determine (among other things) whether these
provisions need to be retained following the transition to the NDIS. 33
Victoria – the Disability Act 2006 (Vic)

34.

The Disability Act 2006 (Vic) establishes a range of statutory bodies and offices
relevant to the planning and delivery of services to people with disability, and
provides for the planning of service delivery at a whole-of-government level. It also
deals with the funding of service providers at a State level, as well as regulating
residential services, restrictive practices and other matters.
Objectives and principles

35.

Part 2 of the Act sets out the overarching principles of the Act. These include
advancing the participation in the community of people with disability, promoting a
whole-of-government approach to supporting their needs and aspirations, and
supporting the provision of high-quality disability services. 34
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36.

It also sets out an extensive list of overarching principles governing the
administration of the Act. These centre on recognising and promoting the equal
rights and responsibilities of people with disability, and outline service delivery
principles designed to further that end. 35
Establishment of bodies and offices relevant to disability services

37.

Part 3 of the Act establishes a range of bodies and statutory offices relevant to the
planning, provision and oversight of disability services. These include:
•

the Disability Advisory Council – a body tasked with advising the Minister on a
range of matters (including whole-of-government planning and implementation
of initiatives for people with disability), raising community awareness of the
rights of people with disability, and monitoring the implementation of strategies
for promoting their inclusion and participation in the community. 36

•

the Disability Services Commissioner – a statutory office-holder appointed by
the Governor in Council, responsible for matters such as investigating and
conciliating complaints about disability services, identifying and suggesting
ways to remove the causes of abuse and neglect in disability services, and
performing advisory, educational and research functions. 37

•

the Disability Services Board – a board comprised of members representing
service providers, service users, the Secretary and the Health Complaints
Commissioner (among others). 38 The Board’s functions include advising the
Minister on the disability complaints system and the operations of the Disability
Services Commissioner, and providing advice and guidance to, and promoting
the operations of, the Commissioner. 39

•

the Senior Practitioner – a statutory office-holder, appointed by the Secretary,
with functions relating to the use and authorisation of restrictive practices and
compulsory treatment. 40

•

Community Visitors – individuals appointed by the Governor in Council,
responsible for visiting premises where people with disability receive residential
services, and specialist disability accommodation under the NDIS. 41 The
community visitor scheme is discussed in Chapter 3: Quality and Safeguards.

Strategic planning for disability inclusion
38.

Part 4 of the Act, among other things, requires the Minister to ensure that a State
Disability Plan is prepared every 4 years. 42 The purpose of the plan is to establish
goals to assist in furthering the objectives and principles of the Act. 43 Among other
things, it must identify the needs of people with disability, identify objectives for the
development and delivery of services to them, and identify strategies for achieving
those objectives. 44

39.

Each public sector body must also prepare a Disability Action Plan. 45 The purpose
of such plans is to reduce barriers to people with disability accessing goods,
services, facilities and employment, promote their inclusion in the community, and
change discriminatory attitudes and practices. 46
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Provision of disability services
40.

Part 4 also deals with the State-based registration of disability service providers, 47
while Part 6 establishes quality and safeguards arrangements that apply to such
providers (including in respect of the making and investigation of complaints). These
provisions are of limited relevance following the rollout of the NDIS in Victoria, and
are not discussed further in this Chapter. The Act is under review to determine
whether it needs to be amended to reflect the changes to the State’s role in
providing disability services. 48

41.

Part 5 of the Act deals with the provision of residential services (discussed in
Chapter 4: Housing, Building Accessibility and Transport), while Parts 6A to 7
concern the use of restrictive practices, and Part 8 deals with the compulsory
treatment of certain people with intellectual disability (see Chapter 9: Health).
Queensland — the Disability Services Act 2006 (Qld)

42.

In addition to providing for the funding of specialist disability services within
Queensland, the Disability Services Act 2006 (Qld) (DS Act) deals with matters
relevant to the provision of services under the NDIS, such as worker screening and
the use of restrictive practices.
Objects of the Act

43.

The Act begins by setting out its objects. These include:
•

acknowledging the rights of people with disability;

•

ensuring that State-funded disability services are safe, accountable and
respond to the needs of people with disability; and

•

supporting the operation of the NDIS in Queensland, and ensuring the quality
and safety of disability services in that context. 49

44.

It then outlines a range of principles relating to the promotion of the human rights of
people with disability, 50 before setting out principles that ‘service providers’ are
encouraged to promote when developing and implementing services for people with
disability. 51 ‘Service provider’ is defined in s 13 to cover any entity providing services
for people with disability. It includes State-funded providers, certain NDIS providers
and registered NDIS providers, and other service providers. 52

45.

Broadly speaking, services provided by such entities are to be designed with a view
to ensuring that the rights of people with disability are upheld on an equal basis with
others, their needs met, and their capacities and quality of life enhanced. 53
Making of complaints – services provided or funded by the State

46.

Part 3 provides for the making of complaints about the delivery of disability services
by the Department of Communities, Disability Services and Seniors, and service
providers funded by the Department. 54 Broadly speaking, complaints may be made
to the chief executive of the Department, who must maintain a system that deals
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effectively with complaints received, 55 and may also refer complaints to other
relevant agencies. 56
State-based funding for services
47.

Part 4 provides for the Minister to approve the provision of funding for people with
disability to obtain ‘relevant disability services’. 57 Relevant disability services are the
disability services, and care and support associated with that disability, prescribed
by regulation. 58 However, as the Disability Services Regulation 2017 (Qld) does not
prescribe any such services, these provisions have no practical application.
Worker screening regime

48.

Part 5 sets out arrangements for the screening of certain disability workers. These
provisions are discussed in Chapter 3: Quality and Safeguards.
Positive behaviour support and regulation of restrictive practices

49.

Part 6 of the DS Act regulates the use of restrictive practices by certain service
providers (including both State-funded and NDIS providers). These provisions are
discussed in Chapter 9: Health.
Monitoring compliance

50.

Part 6A of the Act confers functions and powers on authorised officers to investigate
compliance with the Act. Their functions include investigating, monitoring and
ensuring compliance of NDIS non-government service providers with the Act. 59
Authorised officers have a range of powers, including the ability to require the
provision of information and enter premises under warrant. 60
Miscellaneous matters

51.

52.

Part 7 deals with the taking of legal proceedings under the Act, while Part 8 provides
for a range of miscellaneous matters. These include:
•

the obligation of funded non-government service providers and NDIS nongovernment service providers to keep prescribed records; 61 and

•

protecting certain service providers (including NDIS providers) from liability for
locking gates, doors and windows where this is necessary to protect vulnerable
adults. 62

Finally, it requires departments to develop and implement disability service plans
every 3 years, as part of a co-ordinated whole-of-government approach for service
delivery to people with disability. 63
South Australia – the Disability Inclusion Act 2018 (SA)

53.

South Australia has two pieces of disability services legislation; the Disability
Services Act 1993 (SA) and Disability Inclusion Act 2018 (SA). The former is to be
repealed upon the commencement of Part 5 of Schedule 1 to the Disability Inclusion
Act 2018 (SA). However, as of the date of this Chapter, the 1993 Act remains in
force.
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54.

The 1993 Act provides for the making of grants to fund disability services and
research or development activities. 64 The former, at least, has been largely
superseded by the NDIS. The Act also imposes certain obligations on State-funded
disability service providers, and on the State, where it is providing services itself
(including obligations in relation to safety and welfare procedures, complaints
policies and worker screening). 65

55.

The 2018 Act does not provide for the State-based funding of disability services.
Rather, it sets out whole-of-government disability inclusion obligations, and deals
with certain quality and safeguards matters.
Objects and principles

56.

57.

The 2018 Act begins by setting out its objects. These include:
•

acknowledging the equal rights of people with disability;

•

promoting their social and economic inclusion;

•

providing safeguards in the delivery of supports and services;

•

providing a framework for a whole-of-government approach to improving the
inclusion of people with disability in all areas of life; and

•

articulating and facilitating the role of the State during and after the transition to
the NDIS. 66

It then sets out overarching principles to be observed in the administration of the
Act. Broadly speaking, these relate to ensuring that the rights and dignity of people
with disability are upheld, their capacities realised and their independence
promoted. 67
Disability inclusion plans

58.

The Act requires the responsible Minister, following public consultation, to prepare a
State Disability Inclusion Action Plan. 68 Broadly speaking, this is a document that
sets out whole-of-government policies and measures for achieving the objects of the
Act in South Australia. 69 It must provide for collaboration among State authorities
and other entities in relation to the provision of mainstream supports and services to
people with disability. 70 The plan must be reviewed at least once every 4 years, and
its operation reported on annually. 71

59.

Further, each State authority must prepare its own disability access and inclusion
plan, setting out, among other things, the measures it intends to put in place to
ensure that people with disability can access the mainstream supports that the
authority provides. 72 These plans must also be reviewed at least once every 4
years, and their operation reported on annually. 73
Worker screening requirements

60.

Part 6 of the Act deals with the screening of certain disability workers. The worker
screening regime is discussed in Chapter 3: Quality and Safeguards.
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Community visitor scheme
61.

Part 7 of the Act provides for the Governor, by regulation, to establish a community
visitor scheme relating to the Act. However, no such scheme has yet been
prescribed, and the Disability Services (Community Visitor Scheme) Regulations
2013 (SA) made under the 1993 Act continue to apply instead. Those regulations
are discussed in Chapter 3: Quality and Safeguards.
Other matters

62.

Part 8 of the Act provides for the making of regulations relating to the transition to
the NDIS, while Part 9 contains mechanical provisions for the gathering and sharing
of information. Part 10 deals with miscellaneous matters.
Western Australia – the Disability Services Act 1993 (WA)

63.

The NDIS is still in the process of being rolled out across Western Australia.
Although the transition was previously scheduled to be complete by 1 July 2020, the
handover of responsibility for quality and safeguards to the NDIS Commission has
now been deferred to 1 December 2020. 74

64.

Western Australia put in place its own distinct transitional arrangements. The State
implemented a trial version of the individual funding model used under the NDIS,
funded and administered by the State under the Disability Services Act 1993 (WA).
This operated alongside a trial of the Commonwealth-level NDIS in areas of
Western Australia, administered by the National Disability Insurance Agency and
conducted under the NDIS Act. 75

65.

Individuals in some areas of the State were transferred on to the WA NDIS, while
others continued to receive State-funded disability services under the pre-existing
model. However, the State subsequently committed to joining the national NDIS. As
such, both groups of participants are being transferred to the Commonwealth NDIS
as the transition progresses. 76

66.

The WA NDIS model will cease to operate in each area of the State that transitions
to the NDIS. 77 Eventually, all relevant participants will be moved to the
Commonwealth NDIS. Until Western Australia reaches full scheme, however, the
Disability Services Act 1993 (WA) will remain relevant to the funding of disability
services in the State.
Principles and objectives

67.

Schedule 1 of the Act sets out overarching principles that various statutory bodies
must promote, 78 while Schedule 2 establishes objectives that funded services and
programs are to meet. 79

68.

The Schedule 1 principles outline the human rights of people with disability. Among
other things, they recognise the equal rights of people with disability to realise their
individual capacities, access services, participate in decisions and pursue
grievances without discrimination. The principles also recognise that people with
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disability are entitled to an environment free from neglect, abuse, violence,
intimidation and exploitation.
69.

The objectives for services and programs are set out at length in Schedule 2.
Among other things, these require that relevant programs and services:
•

focus on achieving positive outcomes for people with disability (such as
increased independence, employment and community participation);

•

are integrated with mainstream services;

•

are flexible, and responsive to the needs of the individual;

•

are designed so as to ensure that no single organisation has control over all or
most aspects of an individual’s life;

•

ensure that people with disability have avenues to raise grievances; and

•

provide opportunities for people with disability, and their families and carers, to
participate in the planning and operation of services.

Establishment of relevant statutory bodies
70.

71.

Part 2 of the Act establishes the Disability Services Commission, 80 the functions of
which include:
•

developing policies for the provision, encouragement and facilitation of disability
services;

•

making grants under Part 4 of the Act;

•

providing, and encouraging and facilitating the provision of, disability services;

•

informing people with disability about available services; and

•

playing a public education role and performing research functions. 81

Part 3 establishes the Ministerial Advisory Council on disability. 82 The Council must
consist of members who are people with disability, or who have knowledge of and
experience in matters relevant to people with disability, and must reflect the interests
of the entire spectrum of disability. 83 The functions of the Council include advising
on the development and implementation of policies, services, programs and
activities that affect people with disability, and recommending ways to improve the
quality of disability services. 84
Financial assistance for matters relating to people with disability

72.

Part 4 empowers the Commission to approve grants of financial assistance to
people with disability, carers, service providers and service developers. 85 ‘Service
provider’ refers to an individual, group or body that renders or provides disability
services (other than carers). 86 A ‘service developer’ may engage in a range of
activities, such as investigating the need for disability services, researching service
provision, developing proposals for or planning the provision of disability services, or
developing or implementing training programs for service providers. 87
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73.

The Commission must not approve a grant unless satisfied that it will further the
principles set out in Schedule 1, and that any funded service or program meets the
objectives in Schedule 2. 88 Funds cannot generally be paid unless the recipient has
entered a written grant agreement, the terms of which will impose certain
requirements on the recipient – eg, that a service provider or developer must report
certain incidents within 7 days. 89

74.

Part 4A then deals briefly within the means by which the Commission may contract
with service providers to provide disability services on its behalf. 90
Trial of WA NDIS model

75.

76.

Part 4B of the Act provides for the trial of a Western Australian version of the NDIS
model. 91 The trial is to be conducted in areas prescribed by the regulations. 92 The
Commission must ensure that a person does not participate in a trial unless, at the
time, the person:
•

is either under 65 or belongs to a prescribed class; and

•

meets the residence requirements under s 23(1)(a)–(b) of the National Disability
Insurance Scheme Act 2013 (Cth) (NDIS Act); and

•

meets the disability or early intervention requirements under the NDIS; 93 and

•

meets any other requirement prescribed by the regulations (see s 15 of the
Disability Services Regulations 2004, which imposes additional residence
requirements). 94

Before granting support to a participant in the trial, the Commissioner must be
satisfied that the support will assist the participant to pursue the goals, objectives
and aspirations set out in a participant plan prepared for the person, and the
supports meet the criteria in s 34(1)(b)–(f) of the NDIS Act. 95 ‘Support’ here refers to
disability services provided directly by the Commission, or financial assistance
granted under the provisions of Part 4 discussed above. 96
Disability access and inclusion plans

77.

Part 5 of the Act requires each public authority to create and implement a disability
access and inclusion plan to ensure that, so far as its functions involve dealing with
the general public, it furthers the principles in Schedule 1 and meets the objectives
in Schedule 2. 97 Plans must be lodged with the Commission and reviewed at least
every 5 years. 98 Public consultation requirements apply when preparing, reviewing
or amending a plan, 99 and plans are to be made publicly available. 100
Complaints about certain disability and residential services

78.

Part 6 of the Act deals with the making and management of complaints about certain
disability and residential services to the Director of the Health and Disability
Services Complaints Office (appointed under the Health and Disability Services
(Complaints) Act 1995 (WA)). 101

79.

Various persons may complain to the Director about: 102
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•

a service provider that was providing a disability service at the relevant time;

•

a service provider that is a public authority (other than the Health Department),
and was providing a disability service at the relevant time; or

•

the Commission. 103

80.

‘Disability service’ is defined in s 3 as a service provided specifically for people with
disability or carers, but here excludes services funded by the Health Department or
the Commonwealth, services provided by a carer, or services prescribed by
regulation. 104

81.

Complaints may relate to a variety of matters – eg, that the respondent
unreasonably refused to provide disability services, acted unreasonably in the
manner of providing a service, failed to comply with the Disability Services
Standards prescribed by the Commission, or charged excessive fees. 105 Within 28
days of receiving a complaint, the Director must either accept it, or reject, defer or
refer it. 106 If the complaint is accepted, the Director must either attempt to settle the
complaint, refer it for conciliation or investigate it. 107

82.

If the Director finds that a complaint is substantiated upon investigation, he or she
can recommend the respondent to take remedial action (among other things). 108 In
that event, the respondent must report to the Director on what action they have
taken within 45 days. 109 If the respondent does not do so, the Director must notify
the Minister of the matter, who may bring it to the attention of Parliament. 110

83.

The Minister, Parliament and Parliamentary committees may also refer matters to
the Director for investigation. 111
Other matters

84.

Finally, Part 7 deals with a range of miscellaneous matters. Among other things, it
renders it an offence for a person to ill-treat or wilfully neglect a person with disability
under their care, supervision or authority. 112
Tasmania – the Disability Services Act 2011 (Tas)

85.

The Disability Services Act 2011 (Tas) provides (among other things) for the funding
and strategic planning of specialist disability services, and the regulation of
restrictive practices.
Overarching principles

86.

The Act begins by setting out a list of general guiding principles. Broadly speaking,
these relate to recognising the equal rights of people with disability, ensuring that
they receive necessary care and support, and protecting them from abuse, neglect
and exploitation. 113 It also sets out principles to be pursued wherever the Act
requires or permits an act or thing to be done by or in relation to a person with
disability. These include ensuring that people with disability are involved in decisionmaking processes and encouraged to engage in community life. 114
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Strategic planning and reporting
87.

Part 2 deals with the planning of disability services in the State. The Minister must
approve a strategic plan every 3 years, which must be prepared in consultation with
relevant parties (including representatives of service providers and people with
disability). 115 The plan must set out a range of matters, including the outcomes to be
achieved in respect of the provision and funding of specialist disability services, how
those outcomes are to be achieved, and how funding is to be allocated. 116

88.

The Secretary must prepare annual reports that cover, among other things, the
extent to which those outcomes have been achieved, and how grant funding has
been distributed. 117
Funding arrangements for disability services and other matters

89.

Although these provisions have been largely superseded by the transition to the
NDIS, Part 3 of the Act still empowers the Secretary to provide services, or provide
assistance in relation to the provision of services, to people with disability. 118 It also
empowers the Secretary to make grants to:
•

enable a person or organisation to provide specialist disability services or carry
out a research or development activity; or

•

enable a person with disability (or their nominee) to acquire specialist disability
services, or other goods or services relevant to their disability. 119

90.

Grants may only be made where the recipient has entered into a funding agreement,
and the Secretary is satisfied that they will comply with certain requirements. 120
Further, a condition of a funding agreement with a service provider or individual may
be that an individualised plan must be prepared for the recipient of the services. 121

91.

Part 4 of the Act provides for the monitoring and review of grants.
The Senior Practitioner and restrictive practices

92.

Part 5 of the Act establishes the office of the Senior Practitioner. The Senior
Practitioner’s functions include advising the Secretary in relation to the provision of
specialist disability services, and making recommendations as to how the provision
of those services could be improved. 122 The Senior Practitioner also has functions in
relation to restrictive practices under Part 6 of the Act, which are discussed in
Chapter 9: Health.
Northern Territory – the Disability Services Act 1993 (NT)

93.

The Disability Services Act 1993 (NT) deals with the funding of State-based
disability services, the treatment and care of certain cognitively impaired patients,
and the use of restrictive practices. It also establishes a community visitor scheme
for certain State-operated residential services.
Funding specialist disability services

94.

Part 2 of the Act empowers the Minister to approve funding to service providers,
researchers and people with disability, subject to terms and conditions imposed
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under funding agreements. 123 These provisions have been substantially superseded
by the NDIS.
95.

Part 3 of the Act deals with the provision of involuntary treatment and care to people
with complex cognitive impairment (discussed in Chapter 9: Health), while Part 4
regulates the use of restrictive practices in residential facilities.
Complaints about of residential facilities

96.

Part 5 of the Act deals with the making of complaints about residential facilities.
‘Residential facilities’ are defined as:
•

secure care facilities (which, broadly, are places declared by the Minister in
which compulsory treatment is provided to people with complex cognitive
impairment); 124 and

•

‘appropriate places’ (which are places mentioned in s 43ZA(1)(a)(ii) of the
Criminal Code – ie, residences for persons placed on supervision orders by a
court); 125 and

•

other premises operated by the Agency to provide services for the treatment
and care of people with disability. 126

Complaints management
97.

The manager of a residential facility must establish accessible and fair procedures
for dealing with complaints relating to residents of the facility, and make information
about those procedures available to residents (and their guardians or substitute
decision-makers). 127

98.

A complaint may be made by a resident, their guardian or decision-maker, their
primary carer, or any other person with a genuine interest in the treatment and care
of a resident. 128 The manager of the relevant facility must ensure that the complaint
is investigated in accordance with facility’s procedures, and keep the complainant
informed of the progress of that investigation. 129 Managers also have certain recordkeeping and reporting obligations in respect of complaints. 130
Community visitors

99.

Finally, Part 6 of the Act establishes a community visitor scheme for residential
facilities. That scheme is discussed in Chapter 3: Quality and Safeguards.
Australian Capital Territory – the Disability Services Act 1991 (ACT)

100.

The ACT reached full-scheme NDIS on 1 July 2019, and disability services that
were previously delivered by the Territory are now provided under the NDIS.
However, the Disability Services Act 1991 (ACT) continues to set quality standards
for specialist disability services, and extends the Territory’s existing official visitor
scheme to residential institutions.

101.

The objects of the Act include enabling people with disability to receive services they
need to achieve their maximum potential, improve their quality of life and further
their integration into the community. 131
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Prescription of standards
102.

Part 1A of the Act provides for the Minister to approve standards about the provision
of specialist disability services by specialist disability services providers. 132
‘Specialist disability service providers’ are persons or entities (other than the
Territory) that provide specialist disability services, subject to certain exclusions (eg,
close relatives). 133 ‘Specialist disability services’ are services that are declared by
the Minister and provided specifically for people with disability. 134 The relevant
service types are set out in Disability Services (Specialist Disability Service Types)
Declaration 2014 (No 1), and include a range of services provided under the NDIS.

103.

The standards are set out in the Disability Services (Standards) Declaration 2014
(No 1). There a number of generally applicable standards requiring providers to
maintain relevant insurance, ensure that staff are fit and proper persons, institute
feedback and complaints procedures, notify the Director-General of certain matters,
and handle personal information appropriately. 135 Schedule 1 of the instrument then
sets out further national standards that apply to particular types of services. 136

104.

These standards were designed to provide interim quality and safeguards
arrangements during the transition to the NDIS, 137 but they remain in force as at the
date of writing.
Making of grants

105.

106.

Part 2 of the Act provides for the making of conditional grants of financial assistance
to providers of services, 138 people with disability and researchers. 139 Grants must:
•

further the general principles set out in Schedule 1 (which set out human rights
principles relating to people with disability – eg, recognising their inherent worth
and dignity, the right to participate in decisions that affect their lives, to pursue
grievances, etc); and

•

comply with any grant guidelines made by the Minister under s 10(1)(a). 140

Further, any programs and services funded by the grant must comply with the
requirements in Schedule 2 of the Act. 141 That Schedule sets out a range of general
obligations relevant to the design and implementation of programs and services
relating to people with disability – eg, that services should focus on improving quality
of life, be integrated with mainstream services where possible, and be tailored to
meet the individual needs and goals of people with disability.
Official visitors

107.

Part 3 of the Act extends the official visitor scheme established under the Official
Visitor Act 2012 (ACT) to places used to provide accommodation to people with
disability for respite or long-term residential purposes (subject to some exceptions –
eg, certain private homes). 142 The official visitor scheme is discussed in Chapter 3:
Quality and Safeguards.
*

References in this Chapter were current as at 10 July 2020.
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OVERVIEW
1.

This Chapter considers some of the key protections that have been put in place to
protect people with disability from exploitation, violence and abuse.

2.

The National Disability Insurance Scheme Act 2013 (Cth) contains its own national
quality and safeguards regime covering a wide range of matters, from the
management of complaints and reporting of incidents to the screening of workers
and authorisation of restrictive practices. These are discussed in Chapter 1: NDIS.
The States and Territories also continue to apply certain safeguards of their own
under disability services legislation and other laws, some of which add to or overlap
with the protections in place under the NDIS. These are discussed in Chapter 2:
Disability Services.

3.

This Chapter outlines other legislative frameworks for ensuring that quality is
maintained in the provision of services to people with disability, and the rights of
people with disability are safeguarded. It does not deal with non-statutory
safeguards, such as aspirational standards or requirements imposed through
contracts with service providers.

4.

This Chapter deals with four broad kinds of legislative protections.
Bodies responsible for protecting people with disability

5.

The first set of safeguards takes the form of commissions and other bodies
designed to protect the rights of people with disability. While the remit of such
bodies often extends to other classes of vulnerable adults, this Chapter focusses on
their specific functions in respect of people with disability.

6.

These bodies tend to perform functions relating to the resolution of complaints about
certain services for people with disability, as well as advising government and
educating the public on issues relating to people with disability. These bodies may
also have a formal role in addressing and preventing the abuse, neglect or
exploitation of people with disability, and identifying systemic issues in this field.
Public advocates and public guardians

7.

Public advocates and public guardians provide a second source of protection. These
are independent statutory appointees who generally have a specific role in the
context of guardianship legislation; for instance, they may act as the guardian or
attorney of last resort for adults with impaired capacity, or provide guidance and
oversight for other guardians. In several jurisdictions, however, they also perform
broader functions, such as advocating for and seeking assistance on behalf of
people with disability, and advising government on issues relevant to the protection
of people with disability.
Community visitor schemes

8.

Thirdly, all jurisdictions have legislation establishing ‘community visitor’ or ‘official
visitor’ schemes. In Tasmania and Western Australia, these schemes apply only to
mental health facilities. In other jurisdictions, however, they extend to a range of
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settlings in which people with disability may live or receive services. Broadly
speaking, community visitors are statutory appointees empowered to attend and
inspect ‘visitable premises’ to determine that the facilities and services are of an
appropriate standard, receive complaints from and provide information to residents,
and identify and report on any issues. In some jurisdictions, these schemes extend
to specialist disability accommodation provided under the NDIS, and certain other
premises at which NDIS participants receive supports and services.
Worker screening regimes
9.

Finally, most jurisdictions have established some form of legislative regime for
screening disability workers.

10.

The States and Territories are currently in the process of establishing a nationally
consistent regime of worker screening laws for individuals engaged by registered
NDIS providers. These laws are to embody agreed quality and safeguarding
principles set out in the Intergovernmental Agreement on Nationally Consistent
Worker Screening for the National Disability Insurance Scheme, and are to be
backed by a national register of worker screening outcomes.

11.

Outside of the NDIS, screening for disability workers is managed on a State-byState basis, often through conditions imposed on funding agreements requiring
prospective employees to undergo certain pre-employment checks, or through
legislation regarding work with vulnerable people. However, the coverage of such
legislation is inconsistent. In several jurisdictions, worker screening is only
legislatively mandated in relation to working with children. The relevant legislation is
outlined at paragraphs [255]-[292] below.
BODIES RESPONSIBLE FOR PROTECTING PEOPLE WITH DISABILITY

12.

In addition to the protections set out in disability services legislation, New South
Wales, South Australia, the ACT and the Northern Territory each have specific
legislation establishing bodies designed to safeguard the rights and welfare of
people with disability. Victoria also has a further legislative regime intended to
facilitate the co-ordinated provision of multiple services to people with disability who
have complex needs.
New South Wales
The Ageing and Disability Commissioner Act 2019 (NSW)

13.

The Ageing and Disability Commissioner Act 2019 (NSW) establishes the Ageing
and Disability Commissioner. This is an independent, full-time statutory office, with
various protective responsibilities relating to adults with disability. 1 The Act also
establishes the Ageing and Disability Advisory Board (the Board), which exists to
advise the Commissioner. 2

14.

The objects of the Act are to protect and promote the rights of adults with disability
and older adults, and to protect them from abuse, neglect and exploitation. 3 It also
requires the Commissioner and others, when performing functions under the Act, to
have regard to certain rights of people with disability and the multiple forms of
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discrimination or disadvantage they may face (particularly for groups such as
women or First Nations people). 4
Functions of the Commissioner
15.

The Commissioner’s functions include:
•

dealing with allegations of abuse, neglect and exploitation of adults with
disability, and taking follow-up action to protect them;

•

raising awareness, educating the public, and providing advice and general
assistance, about matters relating to the abuse, neglect and exploitation of
adults with disability;

•

inquiring into and reporting on systemic issues relating to the protection of the
rights of adults with disability, or their neglect or exploitation; and

•

consulting with the Board, and advising and making recommendations to the
responsible Minister, on matters relating to the abuse, neglect and exploitation
of adults with disability. 5

Reporting of abuse, neglect or exploitation to the Commissioner
16.

The Act provides for the making of reports to the Commissioner where:
•

a person has reasonable grounds to believe that an adult with disability is
subject to, or at risk of, abuse, neglect or exploitation; or

•

circumstances exist which a person has reasonable grounds to believe will
result in the abuse, neglect or exploitation of an adult with disability. 6

17.

The Commissioner may investigate or refer the matter, 7 and has compulsory
information-gathering, search and inquiry powers in aid of those functions. 8 The
Commissioner also has certain reporting obligations – eg, to report annually to
Parliament on the Commissioner’s activities, and to report on the funding
arrangements for independent disability advocacy, information and representative
organisations in the State. 9

18.

Finally, the Act establishes an Official Community Visitor scheme, which is
discussed at paragraphs [87]-[91] below. 10
The Community Services (Complaints, Reviews and Monitoring) Act 1993 (NSW)

19.

The Community Services (Complaints, Reviews and Monitoring) Act 1993 (NSW)
(CRAMA) also has some bearing on the quality of disability services within the State
(though it does not deal directly with specialist disability services).
Relevant functions of the Ombudsman

20.

Broadly, the CRAMA confers functions on the Ombudsman relating to improving the
delivery of community services. 11 A ‘community service’ includes a service rendered
under the community welfare legislation, the definition of which includes the
Disability Inclusion Act 2014 (NSW). 12 Specifically, the Ombudsman’s functions in
this field include:
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21.

•

developing standards for the delivery of community services and educating
relevant parties about them;

•

monitoring and reviewing the delivery of community services, and making
recommendations for their improvement;

•

receiving, resolving and investigating complaints, and improving complaints
handling by providers; and

•

promoting access to advocacy services for recipients of community services to
ensure that they can participate in decision-making about those services. 13

The Ombudsman has certain powers of entry, search and seizure to assist in the
performance of some of the above functions. 14
Power to review cases and systems

22.

Further, the Ombudsman may review the situation of a person or group of people ‘in
care’, and report on any steps that should be taken to promote their welfare or
interests. 15 A person ‘in care’ includes a person in the care of a ‘service provider’.
This includes a person residing in an assisted boarding house (which, as discussed
in Chapter 4: Housing, Building Accessibility and Transport, may provide
supported accommodation to people with disability), but does not extend to NDIS
participants generally. 16

23.

The Ombudsman may also review a service provider’s complaint handling system,
and report on their findings. Reports may make recommendations and identify
systemic issues relating to the provision of community services. 17
Making of complaints to the Ombudsman about community services

24.

The Act also provides for the making of complaints to the Ombudsman about the
conduct of service providers. The complaints management provisions of the
Ombudsman Act 1974 (NSW) apply in such cases. 18 Broadly, Part 3 of that Act
empowers the Ombudsman to conciliate or conduct investigations into complaints,
hold inquiries, engage expert assistance, and exercise certain information-gathering
powers.

25.

Finally, the Act provides for the review of deaths of certain people with disability in
care. 19 This regime is discussed in Chapter 11: Civil Justice.
Victoria

26.

The Disability Service Safeguards Act 2018 (Vic) establishes a scheme for the
regulation and registration of, and handling of complaints against, disability workers
and students. This legislation is discussed in more detail at paragraphs [267]-[292]
below.

27.

Further safeguards are set out in the Disability Act 2006 (Vic), the effect of which is
outlined in Chapter 2: Disability Services. Among other things, that Act establishes
the office of the Disability Services Commissioner, and provides for the making and
investigation of complaints in relation to disability services.
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Co-ordination of support services for people with complex needs
28.

Finally, the Human Services (Complex Needs) Act 2009 (Vic) sets out a scheme to
facilitate the delivery of a range of services (including disability services) to people
with multiple and complex needs by providing for the development of care plans. 20
The scheme is intended to facilitate the provision of co-ordinated service responses
to such people, covering matters such as stable housing, health, social connections
and safety, and planned and consistent therapeutic goals. 21

29.

The scheme applies to a person who:
•

is 16 years or older;

•

has two or more of the following: a mental illness, an acquired brain injury, an
intellectual impairment or a severe substance dependence;

•

has exhibited violent or dangerous behaviour that has seriously harmed
themselves or another person (or is reasonably likely to create such a risk); and

•

is in need of intensive supervision and support, and would derive benefit from
receiving co-ordinated services in accordance with a care plan (which may
include welfare, health, mental health, disability, drug and alcohol treatment or
housing and support services). 22

30.

The Secretary may enter into a contract with a person or organisation to assess an
eligible person, with a view to developing a care plan in consultation with the
individual and other relevant parties. 23 A care plan may specify the care, treatment,
support and housing recommended for the person, and may cover a period of up to
12 months. 24 The Act also facilitates the disclosure of information between relevant
parties (eg, welfare, treatment and support services) to allow such plans to be
developed and implemented. 25

31.

If the Secretary approves the plan, he or she must appoint a co-ordinator for the
plan to monitor its implementation, co-ordinate the different services and report on
the person’s progress. 26 However, the scheme is voluntary, and a person may
refuse to be considered for it, or seek to terminate a plan. 27
South Australia
Ageing and Adult Safeguarding Act 1995 (SA)

32.

The Ageing and Adult Safeguarding Act 1995 (SA) establishes the Adult
Safeguarding Unit, which exists to prevent the abuse of older people and other
vulnerable adults. ‘Vulnerable adult’ is defined to include an adult who, by reason of
disability, is vulnerable to abuse. 28 ‘Abuse’ is broadly defined to include physical,
sexual, emotional, psychological and financial abuse, exploitation and neglect,
denial of basic rights, and other matters. 29

33.

The Adult Safeguarding Unit was established in 2019. It was originally intended that:
•
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for the first three years of its operation, the Unit would respond to reports or
concerns of abuse in relation to people aged 65 years and over, and 50 years
and over for Aboriginal or Torres Strait Islander people; and

•
34.

from 2022, the Unit would work with all adults who may be vulnerable to abuse,
regardless of age.

However, the South Australian government has announced that the Unit’s remit will
be expanded to cover all ‘vulnerable adults’ from 1 October 2020 in response to the
recommendations of the Safeguarding Task Force (discussed at paragraphs [42][44] below). 30
Principles of administration

35.

Part 3 of the Act sets out general principles that apply in relation to the operation of
the Act to the extent it relates to vulnerable adults. These include respecting the
dignity, autonomy and right to self-determination of such adults, presuming that they
have decision-making capacity, recognising their right to make their own decisions
and take risks, and using the least interventionist safeguarding measures possible in
the circumstances. 31
Protective functions of the Adult Safeguarding Unit

36.

Part 3 also provides for the establishment of the Adult Safeguarding Unit, the
functions of which include:
•

promoting and advocating for the rights of vulnerable adults, and promoting
their participation in decisions affecting their lives;

•

helping to develop strategies for the prevention of, and early intervention in, the
abuse of vulnerable adults;

•

receiving, assessing, referring and investigating reports relating to suspected
abuse, co-ordinating responses and collecting data for those matters; and

•

advising Ministers, government and non-government bodies on systemic issues
relating to abuse of vulnerable adults, and publishing reports on such matters. 32

37.

Further, the Act provides for the making of reports to the Adult Safeguarding Unit
where a person suspects that a vulnerable adult is at risk of abuse. 33 The Unit must
assess each report and take appropriate action, such as investigating the matter or
referring it to an appropriate body. 34 Authorised officers within the Unit have powers
of inspection, search and seizure, in addition to compulsory information-gathering
powers, when conducting investigations regarding adults at risk of serious abuse. 35

38.

The Act also requires the Minister to establish a Charter of the Rights and Freedoms
of Vulnerable Adults in consultation with relevant stakeholders (including people with
disability), and to publish codes of practice for the purposes of the Act. 36
Seeking court orders in respect of vulnerable adults

39.

Amendments to the Act, which are currently due to commence on 1 October 2020,
would allow the Director to seek certain orders from the court in respect of a
vulnerable adult where:
•
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the Director reasonably suspected that the person was at risk of abuse, and
considered the orders necessary or appropriate to:

•
40.

41.

–

protect the person; or

–

properly assess whether they had been abused or were at risk of abuse; or

–

allow the exercise of powers or performance of functions under the Act in
respect of the person; or

the court granted leave. 37

These amendments will allow the court, where it is satisfied that it would be
appropriate to do so, to make orders:
•

authorising or requiring an examination or assessment of the adult;

•

requiring a specified person to do or not do a specified thing in respect of the
adult;

•

authorising the Unit to take specified action where the vulnerable adult has
refused to consent to that action; or

•

such other orders as may be necessary or appropriate to allow the Unit to
perform its functions in respect of the adult. 38

The court would not be bound by the rules of evidence, and would be required to act
according to the substantial merits of the case without regard to technicalities and
legal forms. 39
Safeguarding Task Force – recommendations relating to quality and safeguards

42.

On 21 May 2020, the South Australian government established a Safeguarding Task
Force to investigate and report, on an urgent basis, on gaps in the safeguarding
arrangements for people with disability in South Australia. This measure was taken
in response to the death of Ann Marie Smith, an NDIS participant living in South
Australia. 40

43.

The Task Force gave an interim report on 15 June 2020 making a number of
recommendations, for which the South Australian government announced its inprinciple support. 41 The safeguarding gaps identified related, to a significant extent,
to the structure and operation of the NDIS. 42 In respect of services within the
responsibility of the South Australian government, however, the Task Force
recommended:

44.

•

making regular health checks available to all vulnerable NDIS participants;

•

expanding the scope of the Adult Safeguarding Unit’s functions to cover all
vulnerable adults earlier than 2022 (see paragraph [33] above);

•

reviewing worker screening arrangements to ensure that all relevant information
on individual workers is shared with the screening unit quickly and fully; and

•

reconsidering the scope of the community visitor scheme (discussed in
paragraphs [109]-[113] below). 43

The Task Force handed down its final report on 31 July 2020. That report repeated
the interim recommendations outlined above, and added recommendations that:
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•

State and local government agencies provide for better access and inclusion to
help people with disability to fully participate in society; and

•

the State invest in individual advocacy to help individuals to access what they
need from the NDIS and the community. 44

The South Australian government accepted all of the Task Force’s
recommendations, and is in the process of implementing them. 45
Australian Capital Territory
45.

The Human Rights Commission Act 2005 (ACT) establishes the ACT Human Rights
Commission, which is an independent body that performs functions relevant to the
quality of disability services and the protection of people with disability from abuse
and exploitation. 46 The commission has a number of members, including the
disability and community services commissioner. 47
The Disability and Community Services Commissioner

46.

The disability and community services commissioner exercises functions for the
commission in relation to disability services. 48 A ‘disability service’ is defined as a
service provided in the ACT specifically for people with a disability or their carers,
and would appear to extend to services provided under the NDIS. 49 The
commissioner’s functions include:
•

dealing with complaints relating to disability services;

•

assisting service-users and providers to improve the provision of disability
services;

•

encouraging the development and improvement of procedures for dealing with
complaints; and

•

identifying, inquiring into and reviewing issues relating to matters that may be
complained about under the Act. 50

Complaints about disability services
47.

A person can make a complaint about a disability service on various grounds,
including that the service is not being provided appropriately (or at all), or the service
provider has acted inconsistently with certain standards. 51 Further, during the
COVID-19 period, a person may complain to the commission about the treatment of
a ‘vulnerable person’ if they believe, on reasonable grounds, that the person is
subject to or at risk of abuse, neglect or exploitation. ‘Vulnerable person’ includes a
person with disability within the meaning of the Disability Services Act 1991 (ACT). 52

48.

The commission must deal with complaints promptly and efficiently. 53 It has various
powers in relation to complaints, including to refer them for conciliation, refer them to
an appropriate statutory office-holder, or consider them itself. 54

49.

In order to close a complaint, the commission must compete a report on it. 55 Where
the commission finds that the subject of the complaint has acted inconsistently with
certain standards, the report may recommend that they take action to address the
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identified issues within a specified timeframe. 56 Such reports can be provided to the
parties. 57
50.

Alternatively, the commission may prepare a report to be given to a third party (eg, a
Minister, employer or funding body) where satisfied that it is in the public interest to
do so, and:
•

the third party has acted inconsistently with an applicable standard, or is
otherwise failing to adequately do something the party is required to do; or

•

the report is about matters of public policy; or

•

the report is about matters that the third party has an appropriate interest in. 58

51.

An entity that is given a recommendation in such a report must inform the
commission in writing about the remedial action it has taken within a prescribed
timeframe. 59 Where the entity has not implemented the recommendation, the
commission may publish details of the non-compliance or report it to the Minister. 60

52.

The commission may also consider issues of concern on its own initiative, provided
that they could be the subject of a complaint or otherwise relate to its functions. 61
Northern Territory
Health and Community Services Complaints Act 1998 (NT)

53.

The Health and Community Services Complaints Act 1998 (NT) sets out the rights
and responsibilities of users and providers of ‘community services’ (among other
things), and establishes a scheme for the resolution of complaints arising out of the
provision of those services.

54.

A ‘community service’ is a service for aged people or people with disability. 62 A
‘service for people with a disability’ means a service provided in the Territory
specifically for people with a disability or their carers (except as prescribed by
regulation). 63 (While the Act applies to a broader range of services than ‘community
services’ – eg, health services – this section focusses on the application of the Act in
respect of services specifically directed at people with disability.)
Functions of the Commissioner

55.

The Act establishes the Health and Community Services Complaints Commission,
headed by the Commissioner. 64 The Commissioner’s functions include:
•

inquiring into and reporting on matters relating to community services upon
receiving a complaint, or a reference from the Minister or the Legislative
Assembly (see below);

•

conciliating, investigating, responding to, identifying the causes of and
encouraging the resolution of complaints;

•

suggesting ways of improving community services and complaints systems; and

•

advising and reporting to various entities. 65
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56.

The Act provides for the Minister, or the Legislative Assembly, to refer a matter to
the Commissioner relating to a community service. The Commissioner must then
investigate the matter and report to the Minister, or the Speaker, as applicable, on
that investigation. 66

57.

The Act also allows service-users, their representatives, providers and certain other
persons to complain to the Commissioner about community services. 67 However,
while the definition of ‘community service’ appears capable of capturing NDIS
services, the Commission has indicated that it will not deal with complaints about
NDIS-funded services where the matter giving rise to the complaint arose after
1 July 2019, on the basis that the NDIS Quality and Safeguards Commission will
manage these matters. 68

58.

Complaints may be made on a range of bases – for instance, that a provider acted
unreasonably in providing or refusing to provide a service, in denying or restricting
access to records or other information, or in not responding to a complaint. 69 Upon
receiving a complaint, the Commissioner must either:

59.

•

refer it for conciliation (see Part 6 of the Act);

•

investigate the complaint (see Part 7, which confers certain powers to obtain
information, examine witnesses and search premises under warrant);

•

deal with the complaint under Part 8 (which relates to referral arrangements
between the Commissioner and certain Boards in respect of complaints against
providers registered by those Boards);

•

refer the complaint to certain other relevant persons or bodies; or

•

take no further action (eg, where the complaint is frivolous or vexatious). 70

The Commissioner must report on completed investigations, and may give a notice
to a provider requiring them to take certain remedial action upon concluding that a
complaint was justified. 71 Where the provider fails to take appropriate action, the
Commissioner may report the matter to the Minister, who is to table a copy of the
report in Parliament. 72
Queensland, Tasmania and Western Australia

60.

The Disability Services Act 2006 (Qld), Disability Services Act 2011 (Tas) and
Disability Services Act 1993 (WA) respectively set out quality and safeguards
arrangements for disability services in Queensland, Tasmania and Western
Australia. These are discussed in Chapter 2: Disability Services. These States do
not appear to have further statutory quality and safeguards regimes in place (aside
from those discussed elsewhere in this Chapter).
PROTECTION AND ADVOCACY – PUBLIC ADVOCATES AND PUBLIC GUARDIANS

61.

Each State and Territory has legislation establishing the office of a Public Advocate
or Public Guardian. The scope of this role varies between jurisdictions. In New
South Wales, Western Australia and the Northern Territory, for instance, the Public
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Guardian’s functions are largely focussed on the guardianship system (eg, providing
oversight of guardianship arrangements for people with impaired capacity).
62.

In other jurisdictions, however, the Public Advocate or Guardian has broader
responsibilities to advocate for and safeguard people with disability or impaired
capacity more generally. This may extend to protecting them from abuse, neglect or
exploitation, acting on their behalf to obtain assistance, and encouraging the
development of programs and services for their benefit. A brief summary of each
jurisdiction’s legislation is set out below.
Victoria – the Public Advocate

63.

Part 2 of the Guardianship and Administration Act 2019 (Vic) makes provision for
the role of the Public Advocate, a statutory office established to perform certain
safeguarding functions in relation to people with disability.

64.

The Public Advocate may be appointed as a guardian or administrator for a person,
and exercises certain other supervisory and investigative powers in respect of other
guardians and administrators. 73 More broadly, however, the functions of the Public
Advocate include:
•

promoting the human rights of people with disability, and protecting them from
abuse, neglect and exploitation; and

•

undertaking advocacy for people with disability on an individual or systemic
basis; and

•

encouraging the development of certain programs, services and facilities
designed to benefit people with disability (eg, programs to improve the
accessibility of services). 74

65.

It also has certain powers to advocate on behalf of people with disability (eg, by
seeking assistance for the person from government or a service provider, making
representations on the person’s behalf, or being joined as a party to certain legal
proceedings). 75

66.

Further, the Public Advocate has powers in respect of certain premises in which
people with disability may reside, such as residential facilities under the Disability
Act 2006 (Vic), mental health services, specialist disability accommodation under
the NDIS, and supported residential services. 76 The Public Advocate may inspect
such premises, meet residents, make inquiries in relation to their admission, care,
detention, treatment or control, and inspect certain records. 77 Operators and staff of
such institutions must give the Public Advocate reasonable assistance in the
performance of those duties, and truthfully answer their questions. 78
Queensland – the Public Advocate and Public Guardian
The Public Advocate

67.

Chapter 9 of the Guardianship and Administration Act 2000 (Qld) establishes the
office of the Public Advocate. The Public Advocate is an independent statutory
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appointee with systemic advocacy functions relating to adults with impaired
capacity. These include:

68.

•

protecting and promoting the rights of adults with impaired capacity;

•

protecting such adults from neglect, exploitation or abuse;

•

encouraging the development of programs to help such adults achieve the
greatest practicable degree of autonomy; and

•

promoting and monitoring the provision of services and facilities to such
adults. 79

The Public Advocate may do all things necessary or convenient to be done to
perform those functions, including intervening in court and tribunal proceedings, or
official inquiries, involving the protection of the rights or interests of adults with
impaired capacity. 80 The Public Advocate is also entitled to all information necessary
to monitor and review the delivery of services and facilities to such adults (among
other things). 81
The Public Guardian

69.

70.

The Public Guardian has somewhat similar functions under the Public Guardian Act
2014 (Qld). In addition to acting as a guardian or attorney for a person, where so
appointed, its functions include:
•

protecting adults with impaired capacity from neglect, exploitation or abuse;

•

administering the community visitor program established by the Act (discussed
at paragraphs [103]-[108] below);

•

investigating, mediating and conciliating complaints regarding attorneys,
guardians and administrators; and

•

seeking help (eg, from government or service providers) or making
representations for adults with impaired capacity. 82

The Public Guardian may do all things necessary or convenient to be done to
perform those functions. 83 Leaving aside powers relating specifically to guardianship
and administration, the Public Guardian may:
•

investigate complaints or allegations that an adult with impaired capacity has
been neglected, abused or exploited, or has inappropriate or inadequate
decision-making arrangements; 84

•

exercise protective powers for adults with impaired capacity – eg:
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–

take legal action on their behalf where the person’s property is wrongfully
taken, or money is payable to them; or

–

seek tribunal orders empowering the Public Guardian to remove such an
adult from a place at which they are at immediate risk of harm due to
neglect, exploitation or abuse. 85

South Australia – the Public Advocate
71.

72.

The Guardianship and Administration Act 1993 (SA) establishes the office of the
Public Advocate. 86 The Public Advocate is an independent statutory appointee who
performs protective and advocacy functions in relation to ‘mentally incapacitated
persons’. 87 The Public Advocate is responsible for matters such as:
•

monitoring programs designed to meet the needs of mentally incapacitated
persons, and recommending the development of new programs in areas of
unmet need;

•

promoting the rights and interests of mentally incapacitated persons, and
speaking for and negotiating on their behalf to resolve problems arising out of
that incapacity;

•

supporting, and promoting the interests of, carers of mentally incapacitated
persons; and

•

advising on the exercise of powers under, and monitoring the administration of,
the Act. 88

The Public Advocate may raise with the Minister and the Attorney-General any
concerns regarding a matter arising out of the performance of those functions. The
Attorney-General must table a report on such a matter in Parliament on the request
of the Public Advocate. 89
Tasmania – the Public Guardian

73.

74.

The Guardianship and Administration Act 1995 (Tas) establishes the office of the
Public Guardian. 90 The Public Guardian, in addition to acting as guardian for a
person with impaired capacity where appointed to do so, has functions such as:
•

fostering the provision of services and facilities for people with disability;

•

supporting the establishment of organisations and encouraging the
development of programs that support people with disability;

•

promoting, speaking for and protecting the rights and interests of people with
disability, and dealing with service providers on their behalf; and

•

investigating, reporting on and making recommendations to the Minister on
matters relating to the operation of the Act. 91

The Public Guardian has power to do all things necessary or convenient to be done
in connection with the performance of those functions, 92 and may also investigate
complaints relating to guardians, administrators and attorneys. 93
Western Australia – the Public Advocate

75.

Part 8 of the Guardianship and Administration Act 1990 (WA) establishes the office
of the Public Advocate. 94 The Public Advocate performs a range of functions in
relation to people with impaired decision-making capacity in the field of guardianship
and administration, including:
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76.

•

investigating complaints or allegations that a person is in need of a guardian or
administrator, or is under inappropriate guardianship or administration;

•

seeking assistance on behalf of any person subject to a guardianship or
administration order or application (eg, assistance from government or a service
provider), or arranging legal representation for the person;

•

educating the public regarding the provisions of the Act and the protection of
represented persons; and

•

promoting family and community responsibility for guardianship (eg, by
undertaking community education projects). 95

The Public Advocate may do all things necessary or convenient to be done for or in
connection with the performance of those functions, 96 and may raise or report to the
Minister on any concerns arising out of those matters. 97 On request by the Public
Advocate, the Minister must table a report of such a matter in parliament. 98
Australian Capital Territory – the Public Advocate

77.

The Human Rights Commission Act 2005 (ACT), as well as providing for the role of
the disability and community services commissioner, establishes the public
advocate. 99 The public advocate’s functions relevantly include:
•

•

advocating for the rights of people with disability, including by:
–

promoting their protection from abuse and exploitation; and

–

fostering the provision of services, facilities and programs for the benefit of
people with disability; and

–

supporting the establishment of organisations that support people with
disability; and

dealing, on behalf of people with disability, with entities providing services. 100

Northern Territory and New South Wales – the Public Guardian
78.

79.

In the Northern Territory and New South Wales, the role of the Public Guardian
focusses largely on matters specific to guardianship or administration (eg, acting as
the guardian for a person where appointed to do so, or performing other supportive
or monitoring functions in relation to guardianship). 101 In the Northern Territory,
however, the Public Guardian’s functions do extend to:
•

advocating for adults with impaired decision-making capacity generally; and

•

providing education about, undertaking research into and advising the Minister
on issues relating to adults with impaired decision-making capacity (including
their rights and interests, support services and relevant laws). 102

The Public Guardian has the powers necessary to perform those functions. 103
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COMMUNITY VISITOR SCHEMES

What are community visitor schemes?
80.

81.

One further important set of safeguards for people with disability in residential
settings are the ‘community visitor’ or ‘official visitor’ schemes established in each
jurisdiction. Community visitors are independent statutory appointees empowered to
attend ‘visitable premises’ and perform functions such as:
•

inspecting whether relevant facilities and services are of an appropriate
standard;

•

receiving complaints from and providing information to residents; and

•

identifying and reporting on issues relevant to residents’ rights and wellbeing.

Community visitors are generally empowered to visit premises unannounced, and
confer with residents and staff. They also have certain powers to inspect records
and require staff to answer questions. This may assist them to identify systemic
issues in the provision of services to people with disability. 104 In this way, community
visitor schemes provide a degree of independent oversight in a range of institutional
settlings, and form part of the broader framework for preventing the abuse, neglect
and exploitation of people with disability.
Coverage of schemes and interaction with the NDIS

82.

The coverage of community visitor schemes varies significantly between
jurisdictions. The schemes in Tasmania and Western Australia apply only to mental
health facilities (which are discussed further in Chapter 9: Health). In other
jurisdictions, they extend to a broader range of settings in which people with
disability may reside. However, many of these schemes pre-dated the NDIS quality
and safeguards regime, and were designed to operate in the context of earlier State
and Territory disability service delivery frameworks. 105 Accordingly, gaps in their
coverage have emerged as the landscape of disability service provision has
changed.

83.

The community visitor schemes in New South Wales, Victoria, Queensland and the
ACT have since been extended to premises at which certain NDIS supports and
services are delivered. However, the National Disability Insurance Scheme Act 2013
(Cth) does not formally recognise the interaction between these schemes and the
NDIS. Accordingly, the Commonwealth, States and Territories commissioned a
review of the relevant schemes in 2018 to determine whether they had an ongoing
contribution to make to the NDIS quality and safeguarding framework. 106

84.

The review concluded that these schemes should continue to be provided by the
States and Territories, and that their contribution should be formally recognised
within the NDIS (eg, to bring them within the incident reporting and informationsharing regimes). 107 However, the latter does not yet appear to have occurred.
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Power to visit private homes
85.

Further, existing community visitor schemes tend to focus on institutional settings.
Generally speaking, community visitors cannot visit people with disability who live
and receive services in private homes. 108 However, such individuals – especially
when they live alone – may still be vulnerable to abuse. Accordingly, questions have
arisen as to the extent to which community visitors should be empowered to visit
private homes.

86.

This issue has drawn particular attention in the context of the response to the death
of Ann Marie Smith, an NDIS participant who received services in her own home in
South Australia. The South Australian Safeguarding Task Force established in
response to Ms Smith’s death (discussed at paragraphs [42]-[44] above) noted the
human rights implications of empowering community visitors to enter private homes,
and highlighted the need to undertake consultation before any such measure could
be implemented. 109 The coverage of the relevant schemes, and the powers
conferred on community visitors under them, are outlined below.
New South Wales

87.

Part 4 of the Ageing and Disability Commissioner Act 2019 (NSW) establishes an
Official Community Visitor scheme, and provides for the Minister to appoint
appropriately qualified community visitors for 3-year terms. 110

88.

Community visitors have a range of powers in relation to premises at which ‘visitable
services’ are provided. A ‘visitable service’ is:
•

an accommodation service where an adult with disability using the service is in
the full-time care of the service provider; or

•

an assisted boarding house (see Chapter 4: Housing, Building Accessibility
and Transport); or

•

other services prescribed by regulation (of which there are presently none). 111

89.

‘Service provider’ includes the Minister, accommodation providers funded by the
Minister, the owner or occupier of an assisted boarding house, and NDIS providers
delivering supports and services under an NDIS participant’s plan (other than
providers of residential aged care). 112 Accordingly, certain NDIS-related premises
would be visitable. However, the Act would not currently allow the visiting of private
homes.

90.

Community visitors have a range of powers, including:
•

entering and inspecting premises at which visitable services are provided
(which can be done at any reasonable time);

•

conferring with residents or employees at the premises, and inspecting
documents relating to the operation of the service;

•

informing the Minister and Commissioner about the conduct of the premises,
and matters affecting the welfare, interests and conditions of persons using
visitable services;
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91.

•

encouraging the promotion of service-users’ legal and human rights;

•

providing information to service-users about independent advocacy services,
and, when appropriate, assisting them to obtain those services; and

•

facilitating the resolution of grievances or concerns affecting service-users by
referring them to service-providers or other appropriate bodies. 113

The Act also prohibits the victimisation of a person who complains to a community
visitor. 114
Victoria

92.

The two most relevant community visitor schemes in Victoria are those established
under the Supported Residential Services (Private Proprietors) Act 2010 (Vic) (SRS
Act) and the Disability Act 2006 (Vic).
SRS Act

93.

The SRS Act is discussed in Chapter 4: Housing, Building Accessibility and
Transport. Broadly, this deals with the provision of supported accommodation by
private entities for people with disability and others. It does not apply to residential
services covered by the Disability Act 2006 (Vic), or SDA enrolled dwellings under
the NDIS.

94.

Part 9 of the Act provides for the appointment of community visitors by the Governor
in Council for 3-year periods. 115 Visitors may attend any supported residential
service in the region for which they are appointed, and determine:
•

whether services are being delivered to residents in accordance with the
principles and standards set by the Act;

•

the status of any complaint made by or on behalf of a resident and the progress
of its resolution; and

•

any other issue or concern raised by or on behalf of a resident. 116

95.

Community visitors can attend without notice, for any period they think fit. 117 During
a visit, a visitor may look at any part of the relevant premises, speak with residents,
question employees and examine certain records. 118 Proprietors and staff cannot
obstruct or unreasonably refuse to assist community visitors, and must answer their
questions. 119

96.

Community visitors report to the Public Advocate and Minister. 120
Disability Act

97.

The Disability Act 2006 (Vic) also establishes a community visitor scheme.
Community visitors are appointed by the Governor in Council for 3-year terms. 121
They are responsible for visiting:
•
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any premises where a State-registered disability service provider is providing
residential services; and

•

‘SDA enrolled dwellings’ housing ‘SDA residents’; and

•

short-term accommodation and assistance dwellings at which support is
provided by registered NDIS providers to NDIS participants. 122

98.

These forms of accommodation are discussed in more detail in Chapter 4:
Housing, Building Accessibility and Transport. However, the Act would not
generally appear to allow community visitors to attend a person receiving disability
services in their own home.

99.

When visiting such premises, community visitors are to inquire into various matters,
including:
•

the appropriateness and standard of the premises for the accommodation of
residents;

•

the adequacy of opportunities for inclusion and participation by residents in the
community;

•

whether the service is complying with relevant laws and standards;

•

any complaints, or cases of suspected abuse or neglect; and

•

the use of restrictive practices and compulsory treatment. 123

100.

Visits can be conducted without notice, at any time and for any period the visitor
thinks fit, or at the direction of the Minister (except in the case of SDA residencies
under residential rental agreements). 124 Visitors may inspect any part of the
premises, speak with residents, and inspect certain documents and records. 125

101.

The Act also continues in existence the Community Visitors Board, which is
responsible for representing visitors, explaining their role to the public, and reporting
to the Public Advocate or Minister on certain matters. 126 It may also refer matters of
concern to appropriate bodies (such as the Secretary, the Disability Service
Commissioner, the NDIS Commission or the NDIA). 127

102.

Service providers and staff must give visitors reasonable assistance to perform their
functions, and must answer their questions. 128
Queensland

103.

Chapter 3, Part 6 of the Public Guardian Act 2014 (Qld) establishes a community
visitor scheme to protect the rights and interests of consumers at ‘visitable sites’. 129
Visitable sites are:
•

forensic disability services, and authorised mental health services under
the Mental Health Act 2016 (Qld) that provide inpatient services;

•

premises, other than private dwellings, at which NDIS participants with impaired
capacity live and receive certain specified NDIS services (such as SDA or
specialist positive behaviour support) from registered NDIS providers; and
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•

the additional sites, other than private dwellings, set out in Schedule 1 of the
Public Guardian Regulation 2014 (Qld). Broadly, these include places at which
adults with impaired capacity live, that are either:
–

wholly or partly funded by the Department; or

–

places at which the person receives disability services from the Department
or an entity funded by the Department; or

–

residential services registered under the Residential Services
(Accreditation) Act 2002 (Qld) at which personal care is provided, or that
are accredited (or seeking to be accredited) at level 3 under that Act (see
Chapter 4: Housing, Building Accessibility and Transport). 130

104.

Accordingly, certain NDIS-related premises would be visitable. However, the Act
would not allow community visitors to attend private homes.

105.

Community visitors must regularly attend visitable sites, at which they exercise
inquiry and complaint functions. 131 The former include inquiring into and reporting to
the public guardian on:
•

the adequacy, appropriateness and standard of certain services at the site;

•

whether those services are the least restrictive of consumers’ rights;

•

the adequacy of information given to consumers at the site; and

•

the accessibility and effectiveness of complaints procedures. 132

106.

Their complaints functions involve inquiring into and seeking to resolve complaints,
and referring them to appropriate bodies (eg, the NDIS commissioner). 133

107.

Community visitors may do all things necessary or convenient to be done to perform
their functions, including entering a site without notice, requiring staff to answer
questions and produce documents, conferring alone with staff or consumers, and
seeking information from the NDIA or NDIS Commissioner. 134 Community visitors
must report on their visits and provide a copy of the report to the public guardian,
who must pass them on to the person in charge of the site (and may also give
copies to other relevant authorities, including the NDIS commissioner). 135

108.

There is also a further scheme for children under Chapter 4 of the Act, but this is not
targeted at children with disability.
South Australia

109.

South Australia has two pieces of disability services legislation; the Disability
Services Act 1993 (SA) and the Disability Inclusion Act 2018 (SA). The former is to
be repealed upon the commencement of Part 5 of Schedule 1 to the Disability
Inclusion Act 2018 (SA). However, as of the date of writing, the 1993 Act remains in
force, and the community visitor scheme established under the Disability Services
(Community Visitor Scheme) Regulations 2013 (SA) continues to apply. 136

110.

Under that scheme, community visitors may visit ‘disability accommodation
premises’ and ‘day options programs’. The former refers to any premises at which a
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State-funded disability services provider is providing accommodation services to
people with disability (including short term accommodation, such as respite care). A
day options program is a daytime program provided to an eligible person at
premises other than their usual place of residence for the purpose of developing lifeskills, further learning or recreation. 137 Accordingly, visitors cannot attend private
homes.
111.

Community visitors are to visit such premises and inquire into matters such as:
•

the appropriateness and standard of the premises;

•

the adequacy of opportunities for inclusion and participation by residents in the
community;

•

whether the relevant services are being provided in accordance with the
principles and objectives of the Act;

•

whether residents are provided with adequate information to enable them to
make informed decisions about their accommodation, care and activities;

•

any cases of abuse or neglect (or suspicions thereof);

•

the use of restrictive interventions and compulsory treatment;

•

any failure to comply with the Act or a performance agreement between the
provider and the Minister; and

•

any complaints made to the visitor. 138

112.

Visitors are also to refer matters of concern relating to the organisation or delivery of
disability services in South Australia to the Minister, and act as advocates for
residents and program attendees to resolve issues relating to their care, treatment
or control. 139 While at relevant premises, the visitor may meet with a resident or
attendee, inspect the premises, and obtain documents and records. 140 After a visit,
they must report to the Principal Community Visitor, who provides annual reports to
the Minister. 141

113.

In practice, the relevance of this scheme has diminished since the rollout of the
NDIS in South Australia, and visitors only attend State-funded accommodation
sites. 142 However, the South Australian government has announced that the scheme
has been extended to allow visits to people with disability who are under the
guardianship of the Public Advocate. 143
Safeguarding Task Force Recommendations – community visitor scheme

114.

The Safeguarding Task Force (discussed in paragraphs [42]-[44] above) noted that
the commencement of the NDIS had led to debate about the value of the community
visitor scheme. Its final report indicated that the State government had received
advice from the Crown Solicitor and was of the view that there would be
constitutional difficulties with empowering community visitors to exercise powers in
respect of NDIS funded services, on the basis that the NDIS Act has ‘covered the
field’ in the area of quality and safeguards. 144
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115.

The Task Force concluded that the issue could be best resolved by the NDIS
Quality and Safeguards Commission establishing its own community visitor scheme.
However, it stated that the Commonwealth did not currently intend to assume this
function, but instead proposed to accommodate the operation of State and Territory
community visitor schemes. Accordingly, it recommended that some formal
agreement be reached between the Commonwealth and States to facilitate the
operation of State and Territory community visitor schemes in the NDIS context. 145
Australian Capital Territory

116.

117.

The official visitor scheme for the ACT is established under the Official Visitor Act
2012 (ACT). This sets out the broad framework for the appointment of official visitors
by the Minister, while other pieces of legislation specify visitable places. Relevantly,
for present purposes, Part 3 of the Disability Services Act 1991 (ACT) extends the
scheme to places used to provide accommodation to people with disability for
respite or long-term residential purposes. This includes:
•

accommodation owned, rented or operated by a specialist disability service
provider;

•

accommodation at which a specialist disability service provider provides a
specialist disability service; and

•

a residential aged care facility that accommodates a person with disability. 146

These provisions appear capable of applying to specialist disability accommodation
under the NDIS, and other premises at which a range of NDIS services are
provided. 147
Places that are not visitable

118.

The scheme excludes private homes and other premises in certain circumstances,
as discussed further below. 148 Nonetheless, a person with disability who lives at a
visitable place may still make a complaint to an official visitor about a specialist
disability service that they receive in a non-visitable place. 149 The official visitor may
then visit the latter place with the consent of the entitled person (provided that
certain other conditions are met). 150
Application to private homes

119.

120.

Private homes are expressly excluded from the community visitor scheme where:
•

the person receives a specialist disability service at the home only from a
person who is not a specialist disability service provider (eg, where the services
are provided by family); or

•

the person lives in the home with at least one adult family member who does
not receive a specialist disability service from a specialist disability service
provider at the home. 151

This appears to envisage that at least some private homes would be visitable.
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Functions of official visitors
121.

The functions of official visitors in relation to visitable places include:
•

attending, and meeting people with disability at, those places;

•

monitoring conditions, services and practices;

•

investigating and seeking to resolve the complaints of people with disability
(including by referring them to relevant entities);

•

identifying and reporting on systemic issues affecting people with disability at
the relevant places; and

•

reporting to the relevant Minister for the place. 152

122.

An entity operating a visitable place must give an official any reasonable assistance
they seek in order to exercise their functions (including by providing access to
documents and facilities, subject to certain limits). 153 The entity must inform people
with disability at the place about how to contact official visitors and make complaints,
and inform the official visitor where a person asks to see them. 154 A complaint can
be made to the official visitor about any aspect of a relevant person’s
accommodation (including the care or services provided, and how the place is
conducted). 155

123.

Where an official visitor reasonably believes that a visitable place does not comply
with relevant governing legislation, they must report the matter to the relevant
Minister (and may also report it to certain other relevant bodies). 156 Visitors must
also prepare quarterly reports for each visitable place, dealing with matters such as
complaints received and systemic issues identified, for distribution to the Minister
and certain other relevant authorities. 157
Northern Territory

124.

Part 6 of the Disability Services Act 1993 (NT) establishes a community visitor
program for government-operated residential facilities in the Northern Territory.
‘Residential facilities’ are defined as:
•

secure care facilities (which, broadly, are places declared by the Minister in
which compulsory treatment is provided to people with complex cognitive
impairment); 158 and

•

‘appropriate places’ (which are places mentioned in s 43ZA(1)(a)(ii) of the
Criminal Code – ie, residences for persons placed on supervision orders by a
court); 159 and

•

other premises operated by the Agency to provide services for the treatment
and care of people with a disability. 160

This does not capture specialist disability accommodation under the NDIS.
125.

The Act requires the Minister to appoint an appropriately qualified person as the
principal community visitor for a 3-year term. 161 The Minister may also appoint other
community visitors. 162 The principal community visitor’s functions include:
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126.

•

overseeing the preparation of publications to inform residents, service providers
and the general public of the role of community visitors;

•

establishing standards for and providing oversight of community visitors; and

•

ensuring that secure care facilities are inspected at least once a month, and
‘appropriate places’ at least once every 3 months. 163

Individual community visitors have inquiry and complaints functions. The former
include inquiring into and making recommendations relating to matters such as:
•

the adequacy of information relating to complaints procedures, and to the rights
of people receiving treatment and care at residential facilities;

•

the accessibility of complaint procedures;

•

the failure of persons employed in residential facilities to comply with the Act;
and

•

the use of restrictive interventions. 164

127.

Community visitors must also receive and facilitate the resolution of residents’
complaints, and help residents to make complaints or apply for review or appeal of
certain decisions under the Act. 165

128.

A community visitor may enter a residential facility at any reasonable time without
notice, communicate with residents, and inspect the facility and relevant documents.
Further, the visitor must inspect records relating to the facility’s use of restrictive
interventions. 166 They must also report on each visit, and may make
recommendations. 167

129.

The Act also establishes a community visitors panel, which must visit secure care
facilities at least every 6 months, enquire into specified matters and report on its
findings. 168

130.

Residents must be given information about their right to contact community visitors,
and may request a visit. 169 Further, managers and employees of residential facilities
must give reasonable assistance and co-operation to community visitors and panel
members (including by answering questions). 170
Community visitor schemes for mental health facilities

131.

Tasmania and Western Australia do not have statutory community visitor schemes
for disability services generally. However, all States and Territories have such
schemes for mental health facilities, which perform broadly similar functions to the
schemes outlined above. (Mental health facilities are discussed in Chapter 9:
Health.)

132.

Each jurisdiction’s mental health legislation generally provides for statutory
appointees to visit facilities at which people receive compulsory treatment for mental
illness. Their functions often include inspecting the adequacy of the relevant facilities
and services, acting as advocates for patients to help them to resolve issues,
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checking compliance with the relevant legislation, and raising matters of concern
(eg, patient safety, care or treatment issues) with the appropriate authorities. 171
WORKER SCREENING LAWS

Purpose of worker screening legislation
133.

Various reviews and reports have raised concerns that abuse and neglect of people
with disability is often perpetrated by the staff of service providers. Worker screening
frameworks have been identified as an important element of addressing this
problem. 172

134.

As discussed below, a national worker screening regime is being established for the
NDIS. Outside of the NDIS, screening for disability workers is managed on a Stateby-State basis, often through conditions imposed on funding agreements requiring
prospective employees to undergo certain pre-employment checks, or through
legislation regarding work with ‘vulnerable people’. However, the coverage of such
legislation is inconsistent. In several jurisdictions, worker screening is only
legislatively mandated in relation to working with children. The relevant legislation is
outlined at paragraphs [255]-[292] below.
Establishment of a nationally consistent NDIS worker screening regime

135.

The introduction of the NDIS has been accompanied by a move towards a
consistent national quality and safeguards regime. One element of this is the
establishment of a national worker screening regime for the NDIS. This is to be
designed to give effect to minimum standards set out in the Intergovernmental
Agreement on Nationally Consistent Worker Screening for the National Disability
Insurance Scheme (Intergovernmental Agreement), and is to be backed by a
national register of worker screening outcomes.

136.

The aim of the scheme is to deter individuals who pose a high risk of harm to people
with disability from seeking work in the sector, and, where they do, to ensure that
they are identified and prevented from having more than incidental contact with
people with disability. 173

137.

Under the Intergovernmental Agreement, States and Territories remain responsible
for conducting NDIS worker screening checks, including the application and risk
assessment processes. A centralised database – the NDIS worker screening
database – is to be administered by the NDIS Quality and Safeguards
Commissioner to provide up-to-date information relating to these checks (as
discussed in more detail in Chapter 1: NDIS).

138.

As discussed in further detail below, the worker screening framework established
under the NDIS Act applies only to registered NDIS providers. This means that
workers of unregistered providers are not required, under the NDIS framework, to
obtain an NDIS worker screening check. However, workers may still be required to
undergo screening by generally applicable legislation in the jurisdiction in which they
operate (see paragraphs [255]-[292] below).
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139.

Further, the States and Territories are still in the transitional period for implementing
the NDIS worker screening regime. Some jurisdictions (such as Victoria and
Western Australia) have not yet put NDIS-specific legislation in place. Accordingly,
there is still a degree of jurisdictional variance in the requirements that apply to
registered NDIS providers. The relevant laws are outlined in paragraphs [147]-[254]
below.
The NDIS worker screening framework
The NDIS Worker Screening Rules

140.

As discussed in Chapter 1: NDIS, the worker screening regime is set out in the
National Disability Insurance Scheme (Practice Standards—Worker Screening)
Rules 2018 (Worker Screening Rules). Those rules form part of the NDIS Practice
Standards, and registered NDIS providers must comply with those standards as a
condition of their registration. 174

141.

The Worker Screening Rules require registered NDIS providers to assess all roles in
which they engage workers to determine whether they are ‘risk assessed roles’. This
refers to:

142.

•

key personnel roles (see s 11A of the NDIS Act);

•

roles for which the normal duties include the direct delivery of specified supports
or services (a list of which is available on the NDIS Commission’s website); 175
and

•

roles that normally involve more than incidental contact with a person with
disability). 176

Such providers may only allow a worker to engage in a risk-assessed role if they
have a clearance granted under the relevant jurisdiction’s ‘NDIS worker screening
legislation’ (subject to limited exceptions – eg, where the jurisdiction allows a person
to be engaged under supervision where they are in the process of obtaining a
clearance). 177 Providers also have certain obligations to ensure that subcontracted
workers obtain appropriate clearances. 178
Features of the national worker screening regime

143.

‘NDIS worker screening legislation’ is defined as legislation giving effect to a
jurisdiction’s undertaking under cl 20(a) of the Intergovernmental Agreement to
introduce or amend legislation establishing a scheme for the screening of NDIS
workers consistent with the national policy set out in that agreement. The features of
this policy include:
•

the establishment of common application requirements, including:
–
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consent to criminal history checks, information-sharing between screening
units and law enforcement agencies, and ongoing monitoring of the
person’s eligibility to hold a clearance; and

–
•

at each jurisdiction’s discretion – eligibility to begin NDIS work under
supervision while the application is being assessed, provided that specified
conditions are met (and subject to withdrawal where certain ‘red flags’ appear
during the assessment process); 180

•

the prescription of relevant considerations – in particular, national criminal
history information, disciplinary and misconduct information supplied by the
NDIS Commission, and the outcomes of checks in other jurisdictions; 181

•

the automatic grant of clearances where no matters of concern are raised,
along with automatic refusal for disqualified persons. Relevantly:

•

144.

self-disclosure of relevant criminal history or prior refusal of NDIS worker
screening checks or similar clearances; 179

–

Where an applicant has been convicted of a disqualifying offence as an
adult, this will act as an outright bar to obtaining a clearance. 182

–

An applicant will be excluded from obtaining a clearance where, as an
adult, they have been convicted of or charged with a presumptively
disqualifying offence, unless there are exceptional circumstances. 183

the requirement to have appropriately skilled staff conduct a risk assessment
process where a clearance is not automatically granted or refused. This process
will involve considering matters such as the nature, gravity and circumstances
of the relevant offence or misconduct, the length of time that has passed since
then, the vulnerability of the victim, and any patterns of concerning behaviour. 184

The Agreement also establishes that a worker screening check from one jurisdiction
will be valid for any role or employer within the NDIS. 185 Screening outcomes will be
uploaded to a national database (discussed in more detail in Chapter 1: NDIS). 186
Screening checks are to be valid for up to 5 years. 187
Transitional arrangements and delay in commencement of national scheme

145.

Part 4 of the Rules establishes transitional screening arrangements for each
jurisdiction, aside from Western Australia (which was, subject to negotiation, to
implement the NDIS worker screening check in 2020). 188 The transitional period was
originally scheduled to come to an end on 30 June 2020, but has now been
extended to 1 February 2021. 189

146.

Nonetheless, several of the relevant jurisdictions have enacted or amended
legislation dealing with the grant of NDIS worker screening clearances. Their
schemes are summarised below.
New South Wales – National Disability Insurance Scheme (Worker Checks) Act
2018 (NSW)
Transitional arrangements

147.

New South Wales’ transitional arrangements allow an NDIS provider to engage a
person in a risk-assessed role where, broadly speaking:
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•

the person has had a criminal record check before 1 July 2018 and within the
last 4 years, and has not been convicted of a prescribed criminal offence within
the meaning of the Disability Inclusion Act 2014 (NSW); or

•

the person has had a criminal record check during the transition period and
within the last 2 years, and has not been convicted of a prescribed criminal
offence; or

•

where the person’s role will involve child-related work, the person has a current
clearance or working with children check clearance under the Child Protection
(Working With Children Act 2012 (NSW). 190

A provider can also engage secondary school students on work experience under
the direct supervision of such a person. 191
NDIS worker screening – applying for a clearance
148.

The State has also put in place the National Disability Insurance Scheme (Worker
Checks) Act 2018 (NSW) (WC Act), which provides for the grant of formal NDIS
worker screening checks. 192

149.

Under the WC Act, a person may apply to the Secretary for an NDIS worker
screening clearance in the approved form after 1 July 2019. 193 The approved form
will, among other things, require the person to consent to the seeking and disclosure
of relevant information about the person in connection with the application. 194

150.

However, a person cannot apply for clearance under the law in certain
circumstances – eg, where they have previously had a clearance refused or
cancelled under the Act or a corresponding law because they are a disqualified
person, 195 or where they are subject to a 5-year ban on applying for a clearance
following the refusal or cancellation of a clearance. 196
Grant or refusal of applications

151.

152.

Where a person applies for a clearance, the application must be granted unless:
•

the applicant is a disqualified person (ie, a person who has, as an adult, been
convicted of a disqualifying offence prescribed in s 4 of the National Disability
Insurance Scheme (Worker Checks) Regulation 2020); 197 or

•

a risk assessment of the applicant is required under Part 3 of the Act (see
paragraph [154] below), and the assessment indicates that the applicant poses
a risk of harm to people with disability. 198

The Screening Agency (Agency) may also refuse the application if it is not satisfied
that the applicant is or will be engaged to do NDIS work. 199
Interim bar for certain applicants

153.

The NDIS framework generally allows a person to begin work while their screening
outcome is pending. However, the Agency may impose an interim bar preventing a
person from doing so where it considers there to be a reasonable likelihood that a
risk assessment will determine that the person poses a risk of harm to people with
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disability. 200 The bar lasts until it is revoked by the Agency, or the application is
decided. 201
Risk assessment process
154.

Part 3 sets out the risk assessment process. A risk assessment must be conducted:
•

where the applicant is a presumptively disqualified person; or

•

in the circumstances prescribed by the regulations (of which there are presently
none); or

•

in such other circumstances as the Agency determines. 202

This could occur during the assessment process or after the clearance has been
granted. 203
155.

A person is presumptively disqualified where they have, as an adult, been convicted
of a presumptively disqualifying offence, or there are pending criminal proceedings
against them for a disqualifying or presumptively disqualifying offence. 204 In such
cases, the Agency must presume that the person poses a risk of harm to people
with disability, unless there are exceptional circumstances justifying a determination
to the contrary. 205

156.

Section 16 sets out the matters that the Agency must take into account when
conducting a risk assessment, including the nature and circumstances of the
relevant offence, the vulnerability of the victim and the person’s criminal history.
Duration, suspension and revocation of clearances

157.

A clearance generally remains in force for up to 5 years. 206 However, a clearance
may be suspended where the Agency is of the opinion that there is a reasonable
likelihood that a risk assessment of the person will determine that they pose a risk of
harm to people with disability. 207 The Agency may also cancel a clearance for a
range of reasons, including where it becomes aware that the person is disqualified,
a risk assessment determines that the person poses a risk of harm to people with
disability, or the Agency is not satisfied that the person is or will be engaged to do
NDIS work. 208

158.

The Act also contains supporting provisions for the gathering and sharing of
information, 209 and the review of decisions. 210
Victoria – Disability Service Safeguards Act 2018 (Vic)
Transitional arrangements

159.

A registered NDIS provider in Victoria may engage a person in a risk-assessed role
if the provider complies with the Victorian Safety Screening Policy for registered
NDIS providers operating in Victoria (October 2019) during the transitional period. 211

160.

Part B of that policy sets out requirements for workers already engaged by NDIS
providers as at 30 June 2019, while Part C deals with workers to be engaged after
that date.
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Existing workers as at 30 June 2019
161.

Relevant existing workers must undergo a national police history check, and, if
working with children, a Working with Children check under the Working With
Children Act 2005 (Vic). Disability workers must also undergo a Disability Worker
Exclusion List check. 212

162.

The Disability Worker Exclusion List is a governmental register of disability workers:

163.

•

who have been convicted of certain specified offences; or

•

who have engaged in misconduct resulting in termination of their employment
as a disability worker (or resigned before a misconduct investigation was
completed); or

•

for whom there are other reasonable grounds to consider that engagement as a
disability worker would represent an unacceptable risk to the health, safety or
welfare of a person with disability. 213

Where a person meets one of those criteria, the Director of the Disability Worker
Exclusion Scheme Unit will consider whether they are unsuitable for engagement
before determining whether to place them on the list. 214 Where the check returns a
negative result, the person cannot be engaged.
Prospective employees after 30 June 2019

164.

An offer of employment cannot be made to a prospective worker until the person
has undergone a:
•

proof of identity check; and

•

national police history check, as well as an international police check, where the
applicant has lived overseas for a year or more in the last 10 years (subject to
some exceptions); and

•

Working with Children Check (see the Working With Children Act 2005 (Vic)), if
the person will be working with children; and

•

Disability Worker Exclusion List check.

165.

These checks may reveal that a person has committed an exclusion offence or
presumed exclusion offence (as listed in cl 61b of the Intergovernmental
Agreement). A worker who has been convicted of an exclusion offence as an adult
cannot be offered a risk assessed role, while a conviction for a presumed exclusion
offence means that the person cannot be offered such a role unless there are
exceptional circumstances establishing that the person does not pose an
unacceptable risk of harm to people with disability. 215

166.

Where the checks reveal other kinds of offences, the relevant provider must assess
the person to determine whether they pose an unacceptable risk to people with
disability. 216 The criteria for assessing risk include consideration of the nature,
gravity and circumstances of the offence or other misconduct, the length of time
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since it occurred, the vulnerability of the victim, any patterns of concerning
behaviour, and the person’s conduct since the event. 217
167.

Finally, where the provider intends to engage workers through a labour hire agency,
it may generally only use an agency authorised by the Victorian Department of
Health and Human Services. 218
Victorian disability worker registration regime

168.

As at the date of writing, there does not appear to be an NDIS-specific statutory
worker screening regime in place in Victoria.

169.

However, the Disability Service Safeguards Act 2018 (Vic) sets out a worker
registration regime and other safeguards for the disability sector more generally. An
overview of this scheme is set out at paragraphs [267]-[292] below.
Queensland – Disability Services Act 2006 (Qld)
Transitional arrangements

170.

171.

Broadly speaking, a registered NDIS provider may allow a person to engage in a
risk assessed role without a clearance during the transitional period where:
•

the person meets the worker screening requirements of the Disability Services
Act 2006 (Qld) (summarised below); or

•

the person holds a working with children clearance (see the Working With
Children (Risk Management and Screening) Act 2000 (Qld), or engages in the
role as a registered health practitioner. 219

There is also an exception for secondary school students engaging in work
experience placements under direct supervision of such a person. 220
Queensland’s NDIS worker screening legislation

172.

173.

Part 5 of the Disability Services Act 2006 (Qld) (DS Act) sets out worker screening
arrangements that apply in both NDIS and non-NDIS settings. The regime applies to
persons engaged (or to be engaged) at a ‘service outlet’ by the Department, a
funded non-government service provider, or an NDIS non-government service
provider. 221 For NDIS purposes, a person is engaged at the service outlet of the
provider when:
•

the provider has an agreement with the person for the person to carry out work
at the outlet (or, for a sole trader, the person carries out, or is to carry out, work
at the outlet); 222 or

•

they are in a risk assessed role within the meaning of the NDIS Worker
Screening Rules. 223

This part focusses primarily on the screening requirements for NDIS purposes.
References in the Act to ‘NDIS non-government service providers’ capture both
registered and unregistered NDIS providers that are providing disability services
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prescribed by regulation. 224 However, the regulations only prescribe services
provided by registered NDIS providers. 225
Risk management strategies
174.

A funded non-government service provider or NDIS non-government service
provider that engages a person at a service outlet must, each year, develop and
implement a risk management strategy for persons they engage. 226 The strategy is
to be designed to protect people with disability from abuse, neglect or exploitation,
and promote their wellbeing. 227
Screening requirements for non-government providers

175.

A funded non-government service provider or NDIS non-government service
provider must apply to the chief executive for a ‘prescribed notice’ about a person
they wish to engage or continue engaging. 228

176.

After considering the application, the chief executive must issue either a positive
notice or a negative notice. 229 The chief executive must issue a positive notice
unless he or she is aware of certain specified information concerning the person’s
criminal history. 230 Further, where that information relates to an investigation or
pending charges for certain offences, or a conviction for an offence other than a
serious offence, the chief executive must still issue a positive notice unless satisfied
that it is an exceptional case in which it would not be in the best interests of people
with disability to do so. 231

177.

In certain other cases, the chief executive must issue a negative notice – eg, where
the person is a disqualified person or has been convicted of a serious offence
(subject to certain exceptions). 232

178.

A positive notice is valid for 3 years, unless cancelled earlier, while a negative notice
remains current until it is cancelled. 233
Exemption notices for workers who already hold WWC clearance

179.

A person who already has a working with children (WWC) clearance does not
generally need to obtain a further clearance under the DS Act. 234 Accordingly, to
avoid duplication, a funded non-government service provider or NDIS nongovernment service provider may apply for a positive exemption notice in respect of
such a person. 235 Such an exemption remains valid for as long as the WWC
clearance is in force. 236
Obligations and offences relating to worker screening

180.

Broadly speaking, it is an offence for a funded non-government service provider or
NDIS non-government service provider to engage a person at a service outlet
unless:
•
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the person has a current positive notice or positive exemption notice, and the
provider has notified the chief executive that they propose to engage the person
at a service outlet; or

•

the service provider has applied for such a notice in respect of the person
(except where an interim bar is in place – ie, where the chief executive has
become aware that the person has been convicted of a serious offence, and
notified the person and the provider that the person cannot start work before the
application is decided). 237

181.

However, this limit does not apply in certain circumstances – eg, where the person
is engaged as a volunteer, or for less than ‘minimum frequency for regulated
engagement’. 238 Slightly modified provisions apply to the continuation of existing
engagement, 239 and where volunteers and sole traders are concerned. 240

182.

Further, a funded non-government service provider or NDIS non-government
service provider must not engage (or continue to engage) a person at a service
outlet in certain other circumstances, such as where:
•

the person has withdrawn their consent to screening; 241 or

•

an interim bar is in force; 242 or

•

the provider is aware that a negative notice or negative exemption notice is in
force in relation to the person. 243

183.

Similarly, a person must not (among other things) apply for, start or continue in
regulated engagement if they have a current negative notice or negative exemption
notice, or withdrew their consent to screening while their application for a clearance
was being considered. 244 Further, a person who holds a current positive notice or
positive exemption notice must return that notice, and cannot generally start or
continue in regulated engagement, if they are convicted of a serious offence. 245

184.

Persons engaged (or to be engaged) by funded non-government service providers,
NDIS non-government service providers or the Department also have certain
ongoing disclosure obligations. 246
Cancellation, suspension and disqualification

185.

The chief executive may cancel a positive notice or positive exemption notice, and
substitute it with a negative notice, in certain circumstances (eg, where the original
decision was based on wrong or incomplete information, the person is disqualified,
or it is appropriate to cancel the notice having regard to new information obtained
from the police or the DPP). 247 Negative notices can also be replaced with positive
notices in some cases. 248 Further, the chief executive has powers to suspend
positive notices – eg, where the person is charged with a serious or disqualifying
offence. 249

186.

Finally, the Act prohibits a disqualified person from signing an application as an
engaged person, or applying for, starting or continuing in, regulated engagement. 250
A person is disqualified if they have been convicted of a ‘disqualifying offence’ (see
s 48), or are subject to certain kinds of orders or reporting obligations related to prior
criminal conduct. 251
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South Australia – Disability Inclusion Act 2018 (SA)
Transitional arrangements
187.

188.

A registered NDIS provider may allow a person to engage in a risk assessed role
without a clearance during the transitional period where, broadly speaking:
•

if the person is not working with children – the person has been cleared for
disability services employment through an assessment under s 5B of the
Disability Services Act 1993 (SA) before, during or within 2 months after the
transition period (but within the last 3 years); or

•

the person has been cleared to work with children under the State’s former child
protection legislation before or during the transitional period (but within the last
3 years), and is not a prohibited person under the current legislation; or

•

the person has been cleared to work with children under the State’s current
child protection legislation during the transitional period (but within the last 5
years), and is not a prohibited person under that legislation. 252

There is also an exception for secondary school students engaging in work
experience placements under direct supervision of such a person. 253
South Australian NDIS worker screening legislation

189.

On a date yet to be proclaimed, the Statutes Amendment (Screening) Act 2019 (SA)
will insert a new Part 5A into the Disability Inclusion Act 2018 (SA) to deal with the
grant of NDIS worker screening clearances. 254
Applying for a clearance

190.

Under Division 2 of the Part, a person may apply to the central assessment unit for a
clearance if they reside or intend to reside in South Australia, or undertake or intend
to undertake NDIS work in the State. 255 In doing so, the applicant will authorise the
unit to make various inquiries about them, and obtain and disclose information
relating to them, for certain purposes. 256

191.

However, a person cannot apply for a clearance in certain circumstances – eg,
where they have a pending application under the Act or a corresponding law, they
hold a current clearance that is not due to expire in the next three months, or they
are subject to a 5-year exclusion. 257 A 5-year exclusion will apply where a person
has had a clearance cancelled under the Act or a corresponding law, subject to
certain exceptions. 258
Grant or refusal of clearance

192.

The Act does not authorise an applicant to begin NDIS work before a clearance is
granted. 259 However, a clearance must be granted unless:
•

the assessment unit is not satisfied that the applicant is or will be engaged to do
NDIS work; or

•

an NDIS worker check exclusion is issued. 260
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193.

194.

An exclusion must be issued where:
•

the applicant is a disqualified person (ie, they have been found guilty of a
disqualification offence committed as an adult); 261 or

•

a risk assessment of the applicant is required, and the assessment determines
that the applicant poses a risk of harm to people with disability. 262

A risk assessment must be conducted where:
•

the person is presumptively disqualified; 263 or

•

in circumstances prescribed by the regulations or determined by the central
assessment unit; 264

whether those circumstances come to the unit’s attention during the assessment
process or after the clearance is granted. 265
195.

The purpose of the risk assessment is to determine whether the person poses a risk
of harm to people with disability. 266 In conducting the assessment, the unit is to
consider the matters set out in s 18O (such as the gravity of any relevant offence
and the length of time since it occurred).

196.

However, where a person has been found guilty of a presumptive disqualification
offence, 267 they are presumed to pose a risk of harm to people with disability, and
the unit need not consider or assess any further information in relation to the
application. 268 An NDIS worker check exclusion must be issued in respect of the
person unless the person satisfies the unit that:
•

the circumstances of the relevant offence are such that the offence should be
disregarded; or

•

due to exceptional circumstances, the person no longer appears to pose a risk
of harm to people with disability. 269

Duration, suspension and termination of clearances
197.

A clearance generally remains in force for 5 years. 270 Where the person has been
issued an exclusion, however, they are barred from obtaining a clearance for 5
years. Where the person is also disqualified, they are permanently excluded from
obtaining a clearance. 271

198.

The assessment unit may suspend a person’s clearance if of the opinion that there
is a reasonable likelihood that a risk assessment will determine that they pose a risk
of harm to people with disability. 272 Further, the unit must cancel the clearance if it
becomes aware that the person is disqualified, or a risk assessment determines that
the person poses a risk of harm to people with disability. 273 It also has a discretion to
cancel the clearance in various circumstances – eg, because the unit is not satisfied
that the person is or will be engaged to do NDIS work. 274

199.

Finally, Division 5 sets out a regime for the gathering and sharing of information to
support the screening process, while Division 6 deals with the review of screening
decisions.
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Tasmania – Registration to Work with Vulnerable People Act 2013 (Tas)
Transitional arrangements
200.

Broadly speaking, a registered NDIS provider may allow a person to engage in a
risk assessed role without a clearance during the transitional period where the
person is registered to engage in a regulated activity under the Registration to Work
with Vulnerable People Act 2013 (Tas) (RWVP Act), and the registration allows the
person to engage in the role concerned. 275 An exception also applies to secondary
school students on supervised work experience placements. 276
Tasmanian worker screening legislation – RWVP Act

201.

Worker screening in Tasmania is dealt with under the RWVP Act (which, as above,
is picked up under the transitional arrangements). This Act will be amended to
provide specifically for NDIS worker screening, on a date to be proclaimed, by the
Registration to Work with Vulnerable People Amendment Act 2019 (Tas). 277
Requirement to be registered

202.

A person is currently required to be registered to engage in a ‘regulated activity’,
subject to certain exceptions. 278 At present, the Registration to Work with Vulnerable
People Regulations 2014 (Tas) only prescribe child-related activities as regulated
activities. 279

203.

Once amended, however, the Act will require a person to be registered in a
‘category of registration’ if the person engages, in relation to a person who is a
member of the class of vulnerable persons to whom the category relates, in a
regulated activity that is prescribed or determined in respect of that category of
registration. 280 Exceptions will still apply in certain cases, such as where the person
has an equivalent registration under a corresponding law of another jurisdiction. 281

204.

The definition of ‘regulated activity’, once amended, will include an activity or service
prescribed for the purposes of s 4A in respect of a category of registration. 282 One
relevant category will cover ‘child and vulnerable adult-related (NDIS endorsed)’
activities. 283 However, the regulations prescribing activities or services for this
registration category have not yet been made.
When does a person engage in regulated activity?

205.

Generally, a person ‘engages’ in a regulated activity where they have contact with a
vulnerable person as part of taking part in that activity, regardless of the capacity in
which they do so. 284 A ‘vulnerable person’ is a child, or an adult in respect of whom
a regulated activity is provided (such as, once the amendments take effect, an NDIS
participant). 285 Following the amendments, the concept of ‘contact’ with a vulnerable
person will exclude (among other things) contact that is merely incidental to taking
part in the regulated activity, within the meaning of s 6 of the Worker Screening
Rules. 286
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Prohibitions on engaging in regulated activity without registration
206.

Penalties apply to persons who engage in regulated activity without the necessary
registration, and to employers who engage them. 287 However, where certain
conditions are met, a person may engage in regulated activity under supervision
while their application is being determined. 288 Section 18A also allows a person to
engage in a regulated activity without the necessary registration in certain special
circumstances.
Applying for registration

207.

A person cannot apply for registration where they have been given a negative notice
or had their registration cancelled in the last 5 years, unless there has been a
change in relevant information about the person since then. 289 Otherwise, a person
may apply to the Registrar for registration. 290 The application must include various
things, including the person’s consent to criminal history checks, and a declaration
regarding their criminal record. 291
The risk assessment process

208.

The Registrar must then assess whether the person poses no risk, an acceptable
risk or an unacceptable risk of harm to vulnerable persons (whether by reason of
neglect, abuse or other conduct). 292 In making that assessment, the Registrar must
take into account factors including the person’s criminal history and related
information, whether the person has been refused registration under the Act or a
corresponding law before (or had that registration suspended or cancelled), and any
reportable behaviour (see paragraph [216] below). 293

209.

The risk assessment is to be conducted in accordance with the regulations, and any
orders made by the Minister under s 26 of the Act (which may specify the matters
that the Registrar may take into account). 294
Negative risk assessments

210.

The Registrar must refuse to register a person where satisfied that they pose an
unacceptable risk of harm to vulnerable persons (though the Registrar must
generally first give the person notice of the proposed negative risk assessment,
whereupon the person can request reconsideration). 295 Following the amendments,
the Registrar will also be able to refuse to register a person, without going through
the notification process, where satisfied that they have been convicted of a
disqualifying offence. 296 Disqualifying offences will be specified by the Minister under
the new s 54D.
Positive risk assessments

211.

The Registrar may issue a positive risk assessment where satisfied that the person
poses no, or an acceptable, risk of harm to a particular class of vulnerable persons
or vulnerable persons generally. 297 In that event, the Registrar must register the
person. 298
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212.

Registration lasts for up to 3 years (which will be extended to 5 years following the
amendments), 299 and can be granted subject to conditions (eg, supervision
conditions, or conditions limiting the employers or activities for which the registration
can be used). 300 It is an offence to contravene a condition of registration. 301
Registered persons also have ongoing disclosure obligations (eg, regarding their
criminal record, or changes of personal details). 302
Ongoing monitoring and obligations

213.

The Registrar may conduct a further risk assessment of a person where he or she
believes, on reasonable grounds, that there is new relevant information about the
person. 303 The person’s registration can be suspended while the assessment is
being conducted. 304

214.

If the Registrar makes a further positive assessment, then he or she may take no
action, or add, amend or remove a condition of the person’s registration. 305
Alternatively, where the Registrar finds that the person poses an unacceptable risk
of harm, then he or she must cancel the person’s registration (subject to following a
prescribed process). 306

215.

Further, the Registrar may suspend or cancel a person’s registration where the
person contravenes a condition of their registration, and the Registrar believes that
suspension or cancellation is appropriate. 307 Once the amendments take effect, the
Registrar will also be required to cancel the registration if satisfied that the person
has been convicted of a disqualifying offence. 308

216.

Finally, reporting bodies 309 must notify the Registrar upon finding that a person has
engaged in reportable behaviour. 310 ‘Reportable behaviour’ is behaviour that poses
a risk of harm to vulnerable persons, whether by reason of neglect, abuse or other
conduct. 311 Upon becoming aware of reportable behaviour, the Registrar must enter
this information in the Register (but may remove it if satisfied that the person poses
no risk, or an acceptable risk, of harm to vulnerable persons). 312
Northern Territory – National Disability Insurance Scheme (Worker Clearance)
Act 2020 (NT)
Transitional arrangements

217.

Broadly speaking, a registered NDIS provider may allow a person to engage in a
risk assessed role without an NDIS worker screening clearance during the
transitional period where the person has a clearance under the Care and Protection
of Children Act 2007 (NT), and that clearance allows the person to engage in the
role concerned. 313 An exception also applies to secondary school students on
supervised work experience placements. 314
Northern Territory NDIS worker screening legislation

218.

The NDIS-specific worker screening arrangements for the Northern Territory are set
out in the National Disability Insurance Scheme (Worker Clearance) Act 2020 (NT),
which commenced on 1 July 2020. 315 The Act applies to a person who, under the
Worker Screening Rules, is required to have an NDIS worker clearance. 316

116

Identifying risk-assessed roles
219.

The Act reiterates the requirement for a registered NDIS provider to assess all roles
in which the provider’s employees and other personnel will engage, and identify
each risk-assessed role. It also provides that NDIS providers other than registered
providers may choose to go through this process. 317
Applying for a clearance

220.

A person cannot apply for a screening check where they:
•

have had a clearance cancelled or refused under the Act or a corresponding
law because they are a disqualified person; or

•

have applied for a screening check under the Act or a corresponding law, and
the application is pending; or

•

currently hold a clearance, unless it is due to expire within 3 months; or

•

are subject to a 5-year prohibition from applying for a screening check as a
result of an earlier clearance being cancelled or refused. 318

221.

Otherwise, a person must apply to the Screening Agency in order to obtain a
clearance. 319 By applying, the person consents to the Agency seeking and
disclosing relevant information about them (among other things). 320 The person
must also disclose certain matters, such as any international criminal history,
workplace misconduct findings or domestic violence orders, or whether they have
previously been refused a clearance. 321

222.

Upon receiving a valid application from a person who is to be engaged by a
registered NDIS provider, the Agency must proceed to perform a screening
check. 322 In its discretion, it may also perform such checks for employees of
unregistered providers and self-employed people engaging in NDIS work. 323

223.

An applicant may generally engage in NDIS work while the application is pending,
where certain preconditions are met (eg, the person has not previously been refused
a clearance, risk-management strategies are in place, and no interim bar is in
force). 324
Assessment of clearance application

224.

The Screening Agency, in considering an application, must:
•

conduct a criminal history check;

•

assess any disciplinary and misconduct information supplied by the NDIS
Commission; and

•

assess the outcomes of any previous screening checks in relation to the
applicant; 325

and may also take into account a range of other relevant information. 326 The Agency
must then either decide to grant or refuse a clearance, or impose an interim bar. 327
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Interim bar
225.

An interim bar prevents a person from engaging in NDIS work while their application
is pending. 328 Such a bar must be imposed where:
•

the applicant is subject to a pending charge for a disqualifying offence or a
banning order by the NDIS Commission; or

•

the Agency is satisfied that there is a reasonable likelihood that a risk
assessment will determine that the applicant poses an unacceptable risk of
harm to participants. 329

226.

The bar remains in place until the application is determined. 330 Where an interim bar
is imposed, the Agency may carry out a risk assessment under Division 7 of Part 2
to determine whether to grant the clearance. 331 Broadly, this process involves
determining whether there is an unacceptable risk of harm to a participant, having
regard to the factors in s 35(2) (including the nature or gravity of any offence, the
length of time that has passed since then and the vulnerability of the victim). 332

227.

If the risk assessment indicates that the applicant poses an unacceptable risk of
harm to the participant, the Agency must refuse the clearance (subject to affording
procedural fairness to the applicant). 333 Otherwise, it may grant the clearance. 334
Refusal of clearance

228.

A clearance must be refused if the Agency determines that the applicant poses an
unacceptable risk of harm to participants, or the applicant is a disqualified person. 335
A person is disqualified where, as an adult, they have committed a disqualifying
offence. 336
Grant of clearance

229.

Alternatively, the Agency may grant a clearance where, broadly:
•

the applicant has not previously been refused a clearance;

•

the applicant has no relevant criminal history or disciplinary or misconduct
record; and

•

no issues arise from the applicant’s self-disclosure or relevant records. 337

230.

Once a person has been granted a clearance, they can use it to perform any role for
any employer within the NDIS. 338 The clearance remains valid for 5 years, but can
be cancelled in certain circumstances (eg, where the person is a disqualified
person). 339

231.

Broadly speaking, where a person’s clearance is cancelled or refused (whether
under the Act or a corresponding law), they are excluded from engaging in NDIS
work, and from delivering certain supports and services involving more than
incidental contact with a participant. 340 Such a person cannot reapply for a screening
check for 5 years (subject to certain exceptions). 341
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Ongoing monitoring and suspension of clearance-holders
232.

Clearance-holders are also subject to ongoing monitoring in respect of their criminal
record, NDIS Commission records relating to them, and other information the
Screening Agency considers relevant. Review of that material may lead to the
Agency suspending or cancelling a person’s clearance. 342

233.

Where the clearance is suspended, the person cannot engage in NDIS work until
the Agency decides whether to lift the suspension or cancel the clearance. 343 A
clearance must be suspended where:
•

the person is subject to a pending charge for a disqualifying offence (until the
charge is resolved or the Agency completes a risk assessment);

•

the person is subject to an NDIS banning order (until the NDIS Commission
varies or revokes the order, or the Agency completes a risk assessment); or

•

if the Agency is satisfied that there is a reasonable likelihood that a risk
assessment will determine that the person poses an unacceptable risk of harm
to participants. 344

234.

After conducting the risk assessment process (and subject to complying with
prescribed procedural fairness obligations), the Agency may either lift the
suspension, or, if the person poses an unacceptable risk of harm to a participant,
cancel the clearance. 345

235.

The remainder of the Act deals with matters such as the review of decisions and
sharing of information relating to clearances.
ACT – Working with Vulnerable People (Background Checking) Act 2011 (ACT)
Transitional arrangements

236.

Broadly speaking, a registered NDIS provider may allow a person to engage in a
risk assessed role without a clearance during the transitional period where the
person is registered to engage in a regulated activity under the Working with
Vulnerable People (Background Checking) Act 2011 (ACT) (WWVP Act), and that
clearance allows the person to engage in the role concerned. 346 An exception also
applies to secondary school students on supervised work experience placements. 347
Australian Capital Territory NDIS worker screening legislation

237.

The WWVP Act deals with the screening of workers who will have contact with
vulnerable people. The Act was to be amended by the Working with Vulnerable
People (Background Checking) Amendment Act 2019 (ACT) to provide for NDIS
worker screening within the Territory as of 1 July 2020, but commencement of those
amendments has been delayed to a day to be fixed by the Minister. 348
Requirement to be registered

238.

Subject to some exceptions, the Act requires a person to be registered to engage in
a regulated activity (which includes the provision of disability services). 349 Following
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the postponed amendments, this will also include an ‘NDIS activity’ if the person is
one of the key personnel of the registered NDIS provider for that activity. 350
239.

‘NDIS activity’ refers to a support or service provided to people with disability by a
registered NDIS provider under the NDIS Act. 351 Exceptions would apply where, for
instance, the person is registered for substantially similar activities under a
corresponding law, or has only incidental contact with people with disability (within
the meaning of the National Disability Insurance Scheme (Practice Standards –
Worker Screening Rules 2018 (Cth)). 352

240.

It is an offence for a person to engage in a regulated activity without a relevant
registration, or for an employer to engage such a person, subject to certain
exceptions. 353

241.

A person may also engage in a regulated activity under supervision while their
application is pending, in certain circumstances. 354
Application for registration

242.

An application for registration must include certain prescribed information, including
the person’s consent for the commissioner to conduct a criminal record check, seek
information from other entities and contact the person’s employer. 355 Among other
things, the applicant must disclose any relevant criminal convictions. 356 It is also an
offence to fail to any disclose criminal charges, convictions or findings of guilt that
arise while the application is under consideration. 357

243.

Where a person is given a negative notice (see below) or their registration is
cancelled, the person cannot re-apply for registration for another 3 years unless
there has been a change in relevant information about the person since then. 358
(However, the amendments would extend this period to 5 years, and impose a
lifelong bar to reapplication for an NDIS clearance where the notice or cancellation
was due to a class A disqualifying offence.) 359
Conducting risk assessments

244.

245.

Upon receiving an application for registration, the commissioner must conduct a risk
assessment for the person in accordance with relevant guidelines. 360 Those
guidelines set out the matters to be taken into account when conducting risk
assessments, including:
•

the person’s criminal history and non-conviction information; and

•

whether the person has previously been given a negative notice, or had their
registration suspended or cancelled, under a corresponding law; and

•

the significance to be attributed to those matters, depending on the
circumstances. 361

The commissioner has information-gathering powers to assist in this process, and
may seek advice on the application from independent expert advisors appointed
under the Act. 362
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246.

Where, upon consideration, the commissioner is satisfied that a person poses an
unacceptable risk of harm to a vulnerable person (which includes a person with
disability), the commissioner must inform the person that they propose to issue a
negative notice. 363 If, after considering the person’s response and conducting a
further risk assessment, the commissioner is still satisfied that there is an
unacceptable risk of harm, he or she must issue a negative notice and refuse to
register the person. 364

247.

Alternatively, if satisfied that the person poses no risk or an acceptable risk of harm
to a vulnerable person, the commissioner must register the person. 365

248.

The registration cannot last for longer than 3 years (although this will be amended to
5 years), and may be made subject to conditions. 366 It is an offence to contravene a
requirement of a condition. 367
Suspension and cancellation of registration

249.

The commissioner has ongoing powers to gather information from a range of
sources in respect of registered persons to determine whether they continue to pose
no risk, or an acceptable risk, of harm to a relevant person. 368 Registered persons
also have certain ongoing disclosure obligations. 369

250.

If the commissioner believes on reasonable grounds that there is new relevant
information about a registered person (eg, that they have been charged with a
relevant offence), the commissioner must conduct an additional risk assessment for
the person. 370 The person’s registration can be suspended while this process takes
place. 371

251.

If, after conducting that assessment, the commissioner is satisfied that the person
poses no risk or an acceptable risk, he or she can take no action, or add to or
amend conditions of the person’s registration. 372

252.

Alternatively, subject to affording the applicant procedural fairness, the
commissioner may suspend or cancel a person’s registration if:

253.

•

the person breaches a condition of their registration and the commissioner
believes on reasonable grounds that suspension or cancellation is necessary
for the Act; or

•

upon conducting a further risk assessment for the person, the commissioner is
satisfied that the person poses an unacceptable risk of harm to a vulnerable
person. 373

The amendments will also introduce provisions relating to disqualifying offences
under the NDIS. The remainder of the Act deals with matters such as informationsharing and the review of decisions.
Western Australia

254.

As at the date of writing, Western Australia had no legislatively mandated disability
worker screening regime (although it appears that workers of registered NDIS
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providers are required to undergo pre-employment criminal record checks under the
State’s transitional arrangements). 374
Worker screening requirements outside of the NDIS
255.

Every State and Territory has laws that impose screening requirements in relation to
people who work with children. 375 Beyond that, however, there is significant
divergence between jurisdictions in terms of the screening requirements that apply
to disability workers who are not engaged by registered NDIS providers.

256.

In New South Wales, Western Australia and the Northern Territory, there is no
worker screening legislation that applies specifically to disability workers, or to
‘vulnerable adults’ in general. In Tasmania, while the legislative scheme is capable
of applying more broadly, the regulations defining its scope only capture childrelated activities (see paragraph [202] above).

257.

The remaining jurisdictions’ worker screening laws apply more broadly. These are
summarised below.

258.

It is also important to note that screening requirements – eg, police checks – may be
imposed in some contexts or by some employers as a matter of policy or practice.
However, this Chapter focusses on the legislative frameworks for worker screening.
Queensland – Disability Services Act

259.

In Queensland, the screening regime in Part 5 of the DS Act also applies in nonNDIS settings. Specifically, it captures persons engaged (or to be engaged) at a
‘service outlet’ by the Department or a funded non-government service provider. 376
A ‘funded non-government service provider’ is a non-government service provider
receiving recurrent or one-off funding from the Department to provide disability
services. 377 This means that the non-NDIS screening requirements only apply
where, in essence, the services are provided or funded by the State.

260.

The requirements that apply to government and government-funded providers are
substantially the same as those that apply to NDIS non-government service
providers (which are discussed at paragraphs [172]-[186] above).
South Australia – Disability Inclusion Act

261.

In South Australia, certain worker screening obligations are still imposed under the
Disability Services Act 1993 (SA). As in Queensland, these apply only to
government and government-funded providers. 378 Accordingly, their relevance has
diminished.

262.

However, Part 6 of the Disability Inclusion Act 2018 (SA), when it commences, will
be capable of dealing with the screening of disability workers more broadly. 379 It will
apply in respect of a person who ‘works with people with disability’. This concept is
defined in s 20 by reference to the regulations, which have not yet been made.

263.

The Part will prohibit a person from working with people with disability where:
•

122

a prohibition notice has been issued in accordance with the regulations; or

•

the person is found guilty of a prescribed offence (set out in the regulations)
committed as an adult; or

•

the person is otherwise prohibited under another Australian law from working
with people with disability. 380

Nor may an employer engage such a person to work in a prescribed position. 381
264.

265.

Further, a person must not work with people with disability unless a screening check
has been conducted in relation to that person in the past 5 years. 382 The Statutes
Amendment (Screening) Act 2019 (SA) will also insert provisions stating that:
•

an employer must not employ or continue to employ a person in a prescribed
position unless a screening check has been conducted in relation to the person
in the preceding 5 years; 383 and

•

employers have ongoing obligations to disclose certain information about
employees to the assessment unit. 384

Section 23 provides for the regulations to set out a screening regime for this
purpose. As at the date of writing, however, no regulations have been made.
Australian Capital Territory – Working With Vulnerable People Act

266.

In the ACT, the worker screening legislation applies to a broader range of
‘vulnerable people’. The WWVP Act requires a person to be registered to engage in
a regulated activity, which includes an activity that is conducted, or a service that is
provided, specifically for people with disability. 385 The requirements of the Act are
outlined at paragraphs [237]-[253] above, with notes highlighting where the
requirements will change upon the NDIS-specific screening regime coming into
force.
Victoria – Disability Service Safeguards Act 2018 (Vic)

267.

The Disability Service Safeguards Act 2018 (Vic) sets out a worker registration
regime and other detailed safeguards that apply to workers in the disability sector
more generally (ie, not only workers engaged by registered NDIS providers). In its
application to services provided under the NDIS, the Act establishes protections that
operate in addition to the safeguards set out in the NDIS Act. In this regard, the
NDIS Act is not intended to exclude the operation of State laws that are capable of
operating concurrently with that Act. 386

268.

Among other things, the Disability Service Safeguards Act 2018 (Vic):

269.

•

provides for the voluntary registration of certain disability workers and students;

•

regulates unregistered disability workers (including by requiring compliance with
a code of conduct);

•

provides additional avenues for complaint about disability services; and

•

establishes the Victorian Disability Worker Commission and Board.

The Act commenced on 1 July 2020.
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The Commission and the Board
270.

Part 2 of the Act establishes the Disability Worker Registration Board of Victoria. 387
This body is responsible for managing the registration of disability workers and
students, receiving complaints, setting standards for registered workers, accrediting
training programs, and other matters. 388 The Act also establishes the Victorian
Disability Worker Commission, 389 which (among other things) assists the Board to
perform its functions, maintains a register of disability workers and students, and
conciliates complaints. 390
New complaints regime for disability workers and students

271.

The Act establishes a detailed regime for the making of complaints to the
Commission or Board about the professional conduct of disability workers, and, to a
more limited extent, about disability students. 391 The Commission gives initial
consideration to complaints, before referring them to the Board if they concern
registered workers or students, and dealing with them itself if they concern
unregistered workers. 392

272.

The Board has a range of powers in relation to complaints against registered
disability workers – eg, to refer a complaint for conciliation, counsel the relevant
worker, conduct an investigation, or take other appropriate action. 393 It has more
limited powers in respect of students. 394 The Commission also has similar powers to
deal with complaints against unregistered disability workers. 395

273.

Where a registered NDIS provider or employee thereof is the subject of the
complaint, the Board or Commission must refer the complaint to the NDIS
Commission, but may also deal with the matter itself at the same time. 396
Notification obligations of workers and employers

274.

The Act generally requires disability workers and employers to notify the
Commission where, in the course of their work, they form a reasonable belief that
another disability worker has engaged in notifiable conduct. 397 ‘Notifiable conduct’ is
defined in s 58 to include matters such as working under the influence of alcohol or
drugs, engaging in sexual misconduct during work, and other significant departures
from professional standards. Disability workers and education providers also have
similar, though lesser, reporting obligations in respect of disability students. 398

275.

The Board and Commission have range of options for dealing with notifications,
including counselling the reported person, referring the matter to an appropriate
entity, requiring the person to undergo a performance or health assessment, or
conducting an investigation. 399 As above, where a registered NDIS provider or
employee thereof is the subject of the complaint, the Board must refer the complaint
to the NDIS Commission, but may also deal with it itself at the same time. 400
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Regulation of registered disability workers and students
The registration scheme

276.

Part 11 of the Act establishes a registration process for disability workers.
Registration is not compulsory. However, a person must not carry out a prescribed
disability service unless the person is a registered disability worker or belongs to a
prescribed class of disability students (unless the regulations prescribe an
exception). 401

277.

A person may apply to the Board for general, limited or non-practising
registration. 402 The Board must check the person’s criminal history, then consider
their application in accordance with the Part. 403 The relevant provisions are detailed
and extensive, but, broadly speaking, relate to ensuring that the person is suitable
and qualified for the role, is not a disqualified person, has passed any prescribed
assessments and meets prescribed standards.

278.

Meanwhile, Division 8 of the Part deals with the registration of a person as a
disability student where they are undertaking an approved program of study. 404
Regulatory powers in respect of registered disability workers and students

279.

280.

Part 8 of the Act deals with the regulation of registered disability workers and
students. The Board has various powers to take immediate action against such a
worker or student where:
•

it reasonably believes that they pose a serious risk to other persons for
specified reasons, and it is necessary to take immediate action to protect public
health or safety;

•

it reasonably believes that the person’s registration was granted on the basis of
false or misleading information;

•

the person’s registration in relation to health services, disability services or
education has been cancelled or suspended under another law; or

•

it reasonably believes that the action is otherwise in the public interest. 405

The Board may impose a range of sanctions, such as imposing conditions on or
suspending the person’s registration, accepting undertakings, or prohibiting the
person from providing disability services. 406
Investigations

281.

The Board may also appoint investigators to conduct investigations in relation to
registered disability workers and students in certain cases (eg, in response to a
complaint or notification, or where the Board has become aware of relevant risks in
some other way). 407 Upon considering the investigator’s report, the Board may
decide to take no further action, refer the matter to another appropriate entity, and/or
take any action the Board considers necessary or appropriate under the Act. 408
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Health and performance assessments

282.

Further, where the Board has certain concerns around a registered disability
worker’s or student’s ability to safely provide disability services, it can require them
to undergo a health assessment. 409 It may also require a registered disability worker
to undergo a performance assessment where concerned that the person practises in
an unsatisfactory manner. 410 After discussing any resulting report with the person,
the Board may either refer the matter to an appropriate entity, take any action it
considers necessary or appropriate under the Act, or take no further action. 411
Additional powers relating to health or professional conduct

283.

Finally, the Board has additional powers where it reasonably believes that:
•

a registered disability worker’s practise or conduct is unsatisfactory; or

•

a registered disability worker or student may have an impairment that
detrimentally affects their capacity to practice safely and poses a serious risk to
the life, health, safety or welfare or a person or the public. 412

284.

These include counselling or cautioning the person, accepting an undertaking,
imposing a condition on their registration, and referring the matter to another
entity. 413

285.

The Board may also establish health and professional standards panels to consider
particular matters – eg, where the person may have engaged in unprofessional
conduct, or has an impairment that affects their ability to practice safely. 414 Such
panels may:

286.

•

dismiss the matter; 415 or

•

make various determinations (eg, that a worker has engaged in unprofessional
conduct) and orders (eg, imposing conditions on or suspending their
registration, cautioning or reprimanding the worker, etc); 416 or

•

refer a matter to the Victorian Civil and Administrative Tribunal – eg, where the
panel reasonably believes that a worker may have engaged in professional
misconduct, or where a worker or student’s registration may have been granted
on the basis of false or misleading information. 417

Part 13 of the Act then confers further powers on the Tribunal to deal with referred
matters, including by imposing more serious sanctions (such as suspending or
cancelling the person’s registration, or imposing fines.) 418
Regulation of unregistered disability workers

287.

Part 9 of the Act establishes a regulatory regime for unregistered disability workers.
Among other things, it requires such workers to comply with a code of conduct
approved by the Minister. 419 Section 5 of the Disability Service Safeguards
Regulations 2020 (Vic) prescribes the NDIS Code of Conduct for this purpose.

288.

The Commission also has powers to conduct investigations in relation to
unregistered workers – eg, where it appears that the worker has not complied with
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the code of conduct, has had an NDIS clearance suspended or revoked, or has
committed a prescribed offence. 420 The Commission must report on its findings, and
may make recommendations as to the action the worker should take to address
them. 421
289.

290.

Once the investigation is complete, the Commission may:
•

take no further action;

•

counsel the worker;

•

refer the matter to the NDIS Commission or another appropriate entity; or

•

refer the matter to the Commissioner, who may make a prohibition order. 422

Division 3 of Part 9 governs the making of prohibition orders. Broadly, these may be
made either on an interim or outright basis, where the Commissioner is satisfied (on
specified grounds) that the order is necessary to avoid a serious risk to the life,
health, safety or welfare of a person or the public. 423
Further obligations of registered workers, students and education providers

291.

292.

Part 12 imposes further obligations on registered disability workers, disability
students and education providers. Broadly, they impose requirements relating to
matters such as:
•

continuing professional development and professional indemnity insurance
arrangements for workers; 424

•

obligations to report on certain events (such as criminal charges, complaints,
refusal of an NDIS clearance or withdrawal of the person’s right to practise); 425

•

requirements for workers to provide certain information on request by the
Board; 426 and

•

requirements for education providers to notify the Board where a person
completes or ceases to be enrolled in an approved program of study. 427

The remainder of the Act contains supporting mechanical provisions dealing with
matters such as information privacy, the keeping of certain records and registers,
the conduct of identity and criminal history checks, and associated offences.
*
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DS Act s 46. This excludes tradespeople and certain volunteers. Further, the rules set out in Part
5 do not apply to certain providers engaged only to provide disability services to children, or to the
engagement of a registered health practitioner (when acting in that capacity); the screening of
such person is dealt with under other, general laws (ss 42-43).

223

This is the effect of s 5A of the Disability Services Regulation 2017 (Qld).

224

DS Act s 16A.

225

Disability Services Regulation 2017 (Qld) s 5. The relevant services are those that fall within a
class of supports mentioned in s 20(3) of the National Disability Insurance Scheme (Provider
Registration and Practice Standards) Rules 2018 (Cth).
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DS Act s 49(1)-(2).

227

DS Act s 49(3).

228

DS Act s 52(1).

229

DS Act s 54(2).

230

DS Act s 54(3).

231

DS Act s 54(4)-(5).

232

DS Act s 54(7) – (12). Section 97 sets out when a person is disqualified, based on their criminal
history. Section 55 deals with exceptional cases.

233

DS Act s 58.

234

DS Act s 51.

235

DS Act s 59.

236

DS Act s 64(2).

237

See, eg, DS Act ss 65-66, 69A.

238

See, eg, DS Act ss 65(1) (c)-(d), 66(1) (c)-(d), 67(1) (b). ‘Minimum frequency for regulated
engagement’ is defined in Schedule 8 as engagement for at least 8 consecutive days, once a
week for each of 4 weeks, once a fortnight over 8 weeks, or once a month over 6 months.

239

DS Act s 67.
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240

DS Act ss 67A–69.

241

DS Act s 70(2) (a).

242

DS Act s 70(2) (b) (i).

243

DS Act s 70(2) (c).

244

DS Act ss 71-72.

245

DS Act s 74.

246

DS Act ss 75-77.

247

DS Act ss 83-85.

248

DS Act ss 82, 83(4), 84(4).

249

See DS Act ss 86-89. ‘Serious offence’ is defined in s 47, and ‘disqualifying offence’, in s 48.

250

DS Act s 98.

251

DS Act s 97. However, the chief executive may issue an ‘eligibility declaration’ removing their
disqualification – see ss 99-107.

252

Worker Screening Rules ss 24(6), (6A) and (6B) respectively.

253

Worker Screening Rules s 24(4).

254

Statutes Amendment (Screening) Act (Commencement) Proclamation 2019 (SA) s 2 (see South
Australia, South Australian Government Gazette, No 30, 27 June 2019, 2322). The Disability
Inclusion Act 2018 (SA) has already been determined as an ‘NDIS worker screening law’ for the
purposes of the NDIS Act (see s 10B of the NDIS Act; s 5(2) of the National Disability Insurance
Scheme (NDIS Worker Screening Law) Determination 2020 (Cth) (Determination)), and, in
particular, the NDIS worker screening database. However, this element of the determination does
not commence until the relevant South Australian law commences (s 2 of the Determination).

255

Disability Inclusion Act 2018 (SA) s 18G (1)-(2).

256

Disability Inclusion Act 2018 (SA) s 18G (4).

257

Disability Inclusion Act 2018 (SA) s 18H (1).

258

Disability Inclusion Act 2018 (SA) s 18H (2)-(3).

259

Disability Inclusion Act 2018 (SA) s 18F.

260

Disability Inclusion Act 2018 (SA) s 18I.

261

‘Disqualified person’ is defined in the Disability Inclusion Act 2018 (SA) s 18B (1). Disqualification
offences are prescribed in the regulations.

262

Disability Inclusion Act 2018 (SA) s 18J. Procedural fairness obligations apply where the unit
proposes to issue an exclusion.

263

A person is presumptively disqualified where they have been found guilty of a presumptively
disqualifying offence committed as an adult, and in certain cases relating to offences committed
by mentally impaired accused – Disability Inclusion Act 2018 (SA) s 18B(3).

264

Disability Inclusion Act 2018 (SA) s 18N (1).

265

Disability Inclusion Act 2018 (SA) s 18N (2)-(3).

266

Disability Inclusion Act 2018 (SA) s 18M.

267

Being an offence declared by the regulations – Disability Inclusion Act 2018 (SA) s 18A (1). A
reference to a person being found guilty of such an offence includes a reference to a person
being charged with a disqualification or presumptive disqualification offence committed as an
adult, where the charge has not yet been finally determined – s 18A(5).

268

Disability Inclusion Act 2018 (SA) s 18K.

269

Disability Inclusion Act 2018 (SA) s 18K (1) (c).

270

Disability Inclusion Act 2018 (SA) s 18P (1).

271

Disability Inclusion Act 2018 (SA) s 18Q.
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272

Disability Inclusion Act 2018 (SA) s 18R (1).

273

Disability Inclusion Act 2018 (SA) s 18S (1); see also s 18W (2).

274

Disability Inclusion Act 2018 (SA) s 18S (2). Procedural fairness obligations generally apply where
the unit proposes to suspend or cancel a clearance.

275

Worker Screening Rules s 27(3).

276

Worker Screening Rules s 27(4).

277

Upon the commencement of that Act, the RWVP Act will be an ‘NDIS worker screening law’ for
the purposes of the NDIS Act, and, in particular, the NDIS worker screening database (s 10B of
the NDIS Act; ss 2(1) and 5(4) of the National Disability Insurance Scheme (NDIS Worker
Screening Law) Determination 2020 (Cth)).

278

Registration to Work with Vulnerable People Act 2013 (Tas) s 15(2) (RWVP Act).

279

RWVP Act s 3 (definition of ‘regulated activity’); Registration to Work with Vulnerable People
Regulations 2014 (Tas) Part 2.

280

Registration to Work with Vulnerable People Amendment Act 2019 (Tas) item 12.

281

Exceptions will be set out in RWVP Act s 15(2).

282

This will be inserted into RWVP Act s 3 (paragraph (a) of the definition of ‘regulated activity’).

283

This requirement will be contained in RWVP Act s 4A (1) (d).

284

RWVP Act s 5(1). See also s 5(2) in relation to activities conducted on residential premises.

285

RWVP Act s 4.

286

This will be set out in RWVP Act s 6(b).

287

RWVP Act ss 16, 17. Sections 16A and 17A impose similar prohibitions on engaging a person in
paid work where they are registered as a volunteer.

288

RWVP Act s 18. This exception does not apply where, for instance, the person has previously
been given a negative notice under a corresponding law, or had a previous registration
suspended or cancelled (see s 18(1)). The authorisation to work in the interim can also be
withdrawn where the Registrar reasonably suspects that the applicant may be refused registration
or given a negative notice (s 18(4)).

289

RWVP Act s 19(3). This will be amended to refer to a ‘significant and exceptional change’ in the
person’s circumstances. ‘Relevant information’ may be defined in an order made by the Minister
under s 26.

290

RWVP Act s 19(1).

291

RWVP Act s 20.

292

RWVP Act ss 25, 28.

293

RWVP Act s 28(1A).

294

RWVP Act s 28(2).

295

RWVP Act ss 30-32.

296

This will be set out in RWVP Act ss 30(4), 32(2A).

297

RWVP Act s 33(1).

298

RWVP Act s 33(2) (a).

299

RWVP Act s 34(1).

300

RWVP Act s 35.

301

RWVP Act s 41.

302

RWVP Act ss 47-48.

303

RWVP Act s 46(2). The amendments will give the Registrar additional powers to obtain
information about registered persons to ensure that they continue to pose no risk or an
acceptable risk of harm to vulnerable people (ss 46A–46B).
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RWVP s 49(2).
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RWVP Act s 46(3).

306

RWVP Act ss 46(5), 49(3).

307

RWVP Act ss 49(1), 51; subject to following the statutory notice procedure (see s 50).
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This will be set out in RWVP Act s 51(1A).

309

This is defined in s 3 of the Act to include the police, certain State agencies and licensing bodies,
and other bodies prescribed by the regulations.
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RWVP Act s 53A. These obligations will be expanded by the amendments.
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Registration to Work with Vulnerable People Regulations 2014 (Tas) s 5A.
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RWVP Act s 53B.
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Worker Screening Rules s 29(3).

314

Worker Screening Rules s 29(4).
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Northern Territory, Government Gazette, No G17, 29 April 2020, 2.

316

National Disability Insurance Scheme (Worker Clearance) Act 2020 (NT) (Worker Clearance Act)
s 6.

317

Worker Clearance Act s 11(2)-(3).

318

Worker Clearance Act s 16.

319

Worker Clearance Act s 17.

320

Worker Clearance Act s 18.

321

Worker Clearance Act s 19.

322

Worker Clearance Act s 20(1).

323

Worker Clearance Act s 20(2).

324

Worker Clearance Act ss 21, 31.

325

Worker Clearance Act s 22(2).

326

Worker Clearance Act ss 22(3)-(4).

327

Worker Clearance Act s 23(1).

328

Worker Clearance Act s 31(1).

329

Worker Clearance Act s 31(2).

330

Worker Clearance Act s 31(3).

331

Worker Clearance Act s 34(a).

332

Worker Clearance Act s 35.

333

Worker Clearance Act ss 37(1) (a) (ii), 39(1) (a).

334

Worker Clearance Act s 37(1) (a) (i).

335

Worker Clearance Act s 23(2).

336

Worker Clearance Act s 7(1). Disqualifying offences are prescribed in the regulations.

337

Worker Clearance Act s 24(1).

338

Worker Clearance Act s 24(2).

339

Worker Clearance Act ss 25-27.

340

Worker Clearance Act ss 28, 29(1)-(2).

341

Worker Clearance Act s 29(3)-(4).

342

Worker Clearance Act s 27.

343

Worker Clearance Act s 32(1).
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Worker Clearance Act s 32(2).

345

Worker Clearance Act ss 37(1) (b), 39(1) (b).

346

Worker Screening Rules s 28(3).

347

Worker Screening Rules s 28(4).

348

COVID-19 Emergency Response Legislation Amendment Act 2020 (ACT), Part 1.33. Once the
2019 Amendment Act commences, the Working with Vulnerable People (Background Checking)
Act 2011 (ACT) will be an ‘NDIS worker screening law’ for the purposes of the NDIS Act (s 10B of
the NDIS Act; ss 2(1) and 5(3) of the National Disability Insurance Scheme (NDIS Worker
Screening Law) Determination 2020 (Cth)).

349

WWVP Act ss 8(1), 12(1)-(2), Schedule 1, s 1.17.

350

WWVP Act new s 12(1) (b).

351

WWVP Act new s 8A.

352

WWVP Act s 12(2) (c); new s 10(d) (going to the definition of ‘contact’ with a vulnerable person).

353

WWVP Act ss 13-16.

354

WWVP Act s 15. Under the new s 15(2), a person would also need to be either registered under a
corresponding law, or supervised by a person registered to engage in an NDIS activity, and
subject to risk management strategies put in place by the employer. Section 15A would also allow
an interim bar to be imposed. Where the commissioner reasonably believed that the person
posed an unacceptable risk of harm to a vulnerable person.

355

WWVP Act s 18. The new s 18A would also require NDIS-specific applications to include
additional material and disclosure obligations. See also ongoing disclosure obligations in s 21A.

356

WWVP Act s 18(2) (b).

357

WWVP Act s 21.

358

WWVP Act s 22.

359

WWVP Act new s 22(2) (a). Class A disqualifying offence would be defined in the new s 26A.

360

WWVP Act s 32(1)-(2)

361

WWVP Act ss 27-31.

362

WWVP Act ss 33-35.

363

WWVP Act ss 7, 37.

364

WWVP Act ss 38-40.

365

WWVP Act s 41.

366

WWVP Act ss 41(3), 42.

367

WWVP Act s 48.

368

WWVP Act s 53.

369

WWVP Act ss 55-56.

370

WWVP Act s 54(1) – (2). The Act will also be amended to allow interim conditions to be imposed
on the person’s registration during this process (new s 54A).

371

WWVP Act s 57(2).

372

WWVP Act s 54(3).

373

WWVP Act ss 57(1), (3), 58-59.

374

See NDIS Provider Registration Guide to Suitability for Western Australia, November 2019).

375

Child Protection (Working With Children Act 2012 (NSW); Care and Protection of Children Act
2007 (NT); Working With Vulnerable People (Background Checking) Act 2011 (ACT); Working
with Children (Risk Management and Screening) Act 2000 (Qld); Child Safety (Prohibited
Persons) Act 2016 (SA); Registration to Work with Vulnerable People Act 2013 (Tas); Working
With Children Act 2005 (Vic); Working With Children (Criminal Record Checking) Act 2004 (WA).
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DS Act s 40.

377

DS Act s 16(1). ‘Disability services’ are defined in s 12 of the Act.

378

See the definition of ‘prescribed disability service provider’, and s 5B of the Act.

379

Disability Inclusion Act (Commencement) Proclamation 2018 (SA) s 2 (South Australia, South
Australian Government Gazette, No 44, 28 June 2018, 2618).

380

Disability Inclusion Act 2018 (SA) s 21(1). The relevant regulations have not yet been made.

381

Disability Inclusion Act 2018 (SA) s 21(4). A prescribed position is a position in which the person
works, or is likely to work, with people with disability, or another position prescribed by the
regulations (s 19(1)).

382

Disability Inclusion Act 2018 (SA) s 22.

383

Disability Inclusion Act 2018 (SA) ss 22A–22B. ‘Prescribed position’ is defined in the existing
s 19(1) of the Act as a position in which a person works, or is likely to work, with people with
disability, or any other position prescribed by the regulations.
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Disability Inclusion Act 2018 (SA) s 22C.

385

WWVP Act ss 8(1), 12(1)-(2), Schedule 1, s 1.17.

386

NDIS Act s 207(1).

387

Disability Service Safeguards Act 2018 (Vic) s 8.

388

Disability Service Safeguards Act 2018 (Vic) s 9(1).

389

Disability Service Safeguards Act 2018 (Vic) s 21(1).

390

Disability Service Safeguards Act 2018 (Vic) s 22.

391

Disability Service Safeguards Act 2018 (Vic) s 33. The Commission or Board must give a person
reasonable assistance to make a complaint upon request, and anti-victimisation protections apply
(ss 35-36).

392

Disability Service Safeguards Act 2018 (Vic) ss 39(2)-(4).

393

Disability Service Safeguards Act 2018 (Vic) s 41(1).

394

Disability Service Safeguards Act 2018 (Vic) s 41(2).
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Disability Service Safeguards Act 2018 (Vic) s 47(1).

396

Disability Service Safeguards Act 2018 (Vic) ss 46, 52.

397

Disability Service Safeguards Act 2018 (Vic) ss 59(1), 60(1).

398

Disability Service Safeguards Act 2018 (Vic) ss 59(2), 61(1). Whistleblower protections apply in
both cases (s 62).

399

Disability Service Safeguards Act 2018 (Vic) s 67. As above, the Board deals with matters
concerning registered workers and students, while the Commission deals with unregistered
workers (s 66(2)-(4)).

400

Disability Service Safeguards Act 2018 (Vic) s 70.

401

Disability Service Safeguards Act 2018 (Vic) s 162. As at the date of writing, the Regulations did
not prescribe relevant classes of disability service for this section.

402

Disability Service Safeguards Act 2018 (Vic) s 151(1).

403

Disability Service Safeguards Act 2018 (Vic) s 152.

404

Disability Service Safeguards Act 2018 (Vic) ss 149(1), 193(1). Approved programs of study are,
broadly, study towards qualifications relevant to obtaining registration to work in the disability
sector.
Part 10 of the Act also provides for the Board to develop a range of standards and guidelines
relating to the registration of disability workers (eg, their insurance arrangements, criminal history,
health, professional development and experience). It may also develop standards relating to the
accreditation of programs of study or examinations relating to work in the disability sector. These
are relevant to the registration process.

405

Disability Service Safeguards Act 2018 (Vic) s 74.
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Disability Service Safeguards Act 2018 (Vic) s 73 (definition of ‘immediate action’).
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Disability Service Safeguards Act 2018 (Vic) s 78(1).
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Disability Service Safeguards Act 2018 (Vic) s 89.

409

Disability Service Safeguards Act 2018 (Vic) s 91.
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Disability Service Safeguards Act 2018 (Vic) s 92.
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Disability Service Safeguards Act 2018 (Vic) ss 98(3), 99(1).

412

Disability Service Safeguards Act 2018 (Vic) s 100(1). The Board might form that belief after
considering a complaint, notification, or the results of an investigation or assessment, or for any
other reason.
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Disability Service Safeguards Act 2018 (Vic) s 100(2).

414

Disability Service Safeguards Act 2018 (Vic) ss 103-104.

415

Disability Service Safeguards Act 2018 (Vic) ss 113(1) (a), (2) (a).

416

Disability Service Safeguards Act 2018 (Vic) s 113(1) (b), (3)-(7).

417

Disability Service Safeguards Act 2018 (Vic) s 112.

418

Disability Service Safeguards Act 2018 (Vic) ss 213(2), 214(2).

419

Disability Service Safeguards Act 2018 (Vic) ss 117-118.

420

Disability Service Safeguards Act 2018 (Vic) ss 119(1), 121. However, no offences are presently
prescribed in the Disability Service Safeguards Regulations 2020 (Vic). An investigation may take
place as the result of a complaint or notification, a referral by the Minister, or on the Commission’s
own initiative (see ss 119-121).

421

Disability Service Safeguards Act 2018 (Vic) s 123. The report may be given to a range of
relevant bodies, including the person’s employer, certain professional bodies, and the NDIS
Commission (s 124(3)). The worker must respond to the report, detailing any action that has been
taken to implement the recommendations (s 125).
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Disability Service Safeguards Act 2018 (Vic) s 129.

423

Disability Service Safeguards Act 2018 (Vic) ss 131, 133.

424

Disability Service Safeguards Act 2018 (Vic) ss 205-206.
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Disability Service Safeguards Act 2018 (Vic) s 207.
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Disability Service Safeguards Act 2018 (Vic) s 209.
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Disability Service Safeguards Act 2018 (Vic) s 210.
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OVERVIEW
1.

This Chapter deals with the Commonwealth, State and Territory laws governing
housing, access to public buildings and transport in their application to people with
disability.

2.

First, it outlines the legislation that affects their housing arrangements, from the laws
governing the funding of specialist accommodation to the tenancy protections
available to people with disability living in mainstream housing. This Chapter also
discusses the national standards governing the accessibility features that must be
included in certain classes of building.

3.

Next, this Chapter deals with the accessibility standards that apply to public
transport services, from taxis and buses to ferries and aeroplanes. Finally, the
Chapter briefly discusses the arrangements under the National Disability Insurance
Scheme (NDIS) for funding the transport needs of participants, and other schemes
for assisting persons with disability with the cost of travel.
ACCOMMODATION

The human rights context
4.

The Convention on the Rights of Persons with Disabilities (CRPD) recognises the
right of people with disability to an adequate standard of living for themselves and
their families, including adequate housing. 1 Further, it recognises the equal right of
all persons with disability to live in the community, with choices equal to others. 2
States are obliged to take various measures to facilitate the enjoyment of this right,
including by ensuring that people with disability have the opportunity to choose their
place of residence, and where and with whom they live. In particular, the CRPD
states that people with disability must not be obliged to reside in a particular living
arrangement. 3

5.

It is also important to note that a lack of secure and suitable housing may affect a
person’s ability to realise other rights; for instance, to maintain community
connections or access key services (which may be jeopardised where housing is
segregated or far from public transport), or even exercise freedom of movement (eg,
because the premises lack accessibility features, such as wheelchair circulation
space). Further, in light of housing affordability pressures, government payments
such as rent assistance are particularly relevant to the ability of people with disability
to obtain adequate housing (see Chapter 5: Commonwealth Government
Payments).
Historical developments in disability housing models

6.

Human rights principles have been relevant to the developing regulation of
accommodation for people with disability in Australia. For people with higher support
needs, accommodation was historically provided through large residential
institutions owned by State and Territory governments. The effect of this model was
that residents had very little choice as to where they would live or who they would
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live with. Further, it led to residents living in segregated settings, rather than their
housing being integrated in the general community. 4
7.

Concerns with these arrangements led to a de-institutionalisation movement in the
1970s, under which group homes became the predominant model. This model
involved smaller numbers of people with disability living together and being provided
with on-site support. 5 However, commentators have noted that limited flexibility in
regulatory and funding arrangements, and in the supply of suitable accommodation,
continued to restrict residents’ ability to choose where they would live or who they
would live with. 6

8.

The specialist disability housing model has now undergone further change following
the transition to the NDIS. That model – which was designed with these concerns in
mind – is outlined below. 7
Mainstream and specialist accommodation

9.

10.

First, however, it is relevant to note that people with disability may live in a wide
range of different settings. In very broad terms, these might be described as:
•

mainstream options, where the person lives in a community setting (potentially
with ‘drop-in’ support) – eg, in social housing, in private rental accommodation,
or in housing owned by the person or their family; and

•

specialist options – ie, housing designed to cater specifically for people with
higher support needs (whether because it includes special accessibility
features, involves the provision of on-site support, or both) – eg, residential
facilities, group homes or other specialist accommodation.

The NDIS is relevant to both the mainstream and specialist options. It will directly
fund the provision of specialist disability accommodation in some cases, but, more
commonly, funds the supports that a person requires to live independently in
mainstream housing.
Specialist Disability Accommodation under the NDIS

11.

The introduction of the NDIS has had a significant impact on the model under which
specialist disability accommodation is provided. As outlined in Chapter 1: NDIS, the
NDIS provides a range of ‘reasonable and necessary supports’ to participants in the
scheme. These include supports to assist people to live independently in their own
homes – eg, home modifications, assistance with daily personal activities, and help
in building their capacity to manage a tenancy. 8

12.

The Scheme does not own housing. It is envisaged that most participants will live in
the community in mainstream housing, assisted by supports funded under the
NDIS. 9 Participants will generally be responsible for their own rental or other
accommodation costs (although relevant government payments, such as rent
assistance, may be available). 10 However, the NDIS does fund the provision of
‘specialist disability accommodation’ (SDA) for participants in certain limited cases.
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What is SDA?
13.

SDA is a form of accommodation for people who need specialist housing solutions –
eg, homes with design features that facilitate the provision of intensive supports. 11
Unlike previous State and Territory housing models, the NDIS does not provide
block funding to specialist housing providers. Instead, it funds individual participants
to purchase supports from NDIS providers of their own choosing (or even,
potentially, to provide SDA to themselves). As such, a participant’s funding is not
tied to their residing in a particular group home; they are legally free to move
between accommodation providers, within certain parameters. 12

14.

Importantly, the provision of SDA (ie, the housing) is separate from the provision of
‘supported independent living’ (ie, assistance with and/or supervising day-to-day
tasks to develop participants’ skills to live as autonomously as possible). This means
that participants can change their support provider without changing their
accommodation provider, and vice versa.
NDIS Rules governing the provision of SDA

15.

The provision of SDA was previously governed by the National Disability Insurance
Scheme (Specialist Disability Accommodation) Rules 2016 and National Disability
Insurance Scheme (Specialist Disability Accommodation Conditions) Rule 2018
(SDA Conditions Rule). However, the former were replaced, and the latter
significantly amended, in June 2020.

16.

This was done to implement the recommendations of the 2018 Review of the SDA
Pricing and Payment Framework. 13 Among other things, these changes transferred
responsibility for enrolling SDA dwellings from the NDIS Commission to the National
Disability Insurance Agency (NDIA), and removed restrictions preventing
participants from living in SDA dwellings with people who are not eligible for SDA
(such as friends or family). 14
Who can provide SDA?

17.

Generally, only a ‘registered NDIS provider’ can provide SDA under a participant’s
plan, 15 through dwellings enrolled under the National Disability Insurance Scheme
(Specialist Disability Accommodation) Rules 2020 (SDA Rules). 16

18.

However, the SDA Rules also deal with the funding of SDA provided by other
entities registered to provide SDA under s 70 of the NDIS Act. This is only relevant
to Western Australian providers during the State’s transition to ‘full scheme’. 17

19.

Relevantly, a person may provide SDA to themselves as a registered NDIS provider
or registered provider of supports (eg, by seeking enrolment of their own home). 18
When can a participant receive funding for SDA?

20.

Funding for SDA will only be provided to participants where specified criteria are
met. In all cases, before approving funding for a particular support, the CEO must be
satisfied of the matters in s 34(1) of the NDIS Act (eg, whether the support will
achieve certain objectives and represents value for money).
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21.

22.

Under the SDA Rules, the CEO must also be satisfied of a range of other matters
relating to the accommodation and the participant. In particular:
•

the SDA must be provided by a registered NDIS provider, or registered provider
of supports, whose registration allows them to provide SDA;

•

the SDA must be provided at a dwelling enrolled to provide SDA;

•

the participant must reside at the SDA dwelling; and

•

the participant must have a private bedroom (unless they choose to share it),
and a bathroom, that satisfy certain design requirements. 19

Further, in order for the participant to be eligible to receive support for SDA, the
CEO must be satisfied that the participant:
•

has either an ‘extreme functional impairment’ or ‘very high support needs’; and

•

meets the ‘SDA needs requirement’. 20

Participants for whom SDA can be approved
23.

24.

25.

A participant has an ‘extreme functional impairment’ if:
•

their impairment results in extremely reduced functional capacity to undertake,
or psychosocial functioning in undertaking, mobility, self-care or selfmanagement; and

•

the participant has a very high need for person-to-person supports in
undertaking the activity even with assistive technology, equipment or home
modifications. 21

A participant has ‘very high support needs’ if they:
•

have lived in SDA for extended periods, and this has impacted on their capacity
to transition to alternative living arrangements and support; or

•

have a very high need for person-to-person supports, either immediately
available or constant, for a significant part of the day, and either:
–

there are limitations in the availability, capacity or capability of the
participant’s informal support network or risks to its sustainability; or

–

the participant is at risk or poses a risk to others, and that risk could be
mitigated by the provision of SDA. 22

A participant meets the ‘SDA needs requirement’ if combined SDA and other
supports would, when compared to other supports alone:
•

better assist the participant to pursue the goals, objectives and aspirations in
their plan; and

•

be more effective and beneficial in (broadly speaking) improving or preserving
the person’s functional capacity; and
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•

where the participant has very high support needs – be more effective and
beneficial, where possible, in reducing their future support needs and assisting
them to pursue their goals; and

•

where the participant has extreme functional impairment – provide greater
stability and continuity of support; and

•

represent better value for money. 23

Determining the type and location of SDA
26.

If a person meets the criteria outlined above, the CEO must determine the design
and type of building appropriate for the person, and the area in which the SDA is to
be located (among other things). 24 These determinations are relevant to the amount
of funding that the person will receive, but will not identify any particular dwelling that
the participant must live in. The CEO may determine more than one suitable type,
category or location of SDA dwelling. 25
Arrangements for people already living in SDA

27.

Broadly speaking, where a participant who is eligible for SDA gives the CEO written
notice that they wish to continue residing at:
•

a dwelling that they occupied immediately before the CEO determined the form
and location of SDA they should receive; or

•

a dwelling they moved to in accordance with an earlier determination; or

•

a temporary dwelling, while the person is finding and transitioning to
accommodation of the kind determined by the CEO;

the CEO may determine that the eligible participant can receive support for SDA at
that place. 26 In any case, however, the CEO must also make the determinations
described below.
Arrangements for other participants
Types of buildings that can be used for SDA

28.

29.

The SDA Rules set out 4 types of building that can be used to provide SDA:
•

apartments;

•

duplexes, villas and townhouses (for 3 residents or fewer);

•

houses; and

•

group homes (for 4-5 long-term residents). 27

The appropriate building type for a particular participant is to be determined having
regard to a large number of matters, including the person’s preferences and support
needs, the support model most appropriate to them, their ability to engage in
household life and build relationships with any other residents, and value-for-money
considerations. 28
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Design categories that can be funded

30.

The Rules also set out 5 ‘design categories’ of SDA for which funding can be
approved, having regard to the needs of the participant. These are categorised
according to the kind of assistive features and intensity of support the person
requires, from ‘basic’ (which refers to housing without specialist design features but
with a location or other features that cater for the needs of people with disability and
assist with the delivery of support services) to ‘high physical support’ (which refers to
housing that has been designed to incorporate a high level of physical access
provision for people with significant physical impairment and requiring very high
levels of support). 29 However, the CEO can no longer determine the ‘basic’ category
for participants; 30 this category can only be funded in the circumstances described in
paragraph [27] above.
Determining the location in which SDA is to be provided

31.

The CEO must also determine the location in which SDA is to be provided, having
regard to matters such as:
•

the participant’s preference (provided, among other things, that their preference
is important to their support needs);

•

the features of the location (including accessibility of community services);

•

where the participant currently lives;

•

whether the location would be likely to facilitate community connection and
social and economic participation; and

•

whether it would represent value for money, having regard (among other things)
to the extent to which it would facilitate or hinder the provision of other supports
to the participant. 31

Specifying SDA in a participant’s plan
32.

The form and location of the SDA determined by the CEO will affect its cost.
Accordingly, once the CEO has made the determinations outlined above, he or she
must specify, in addition to the matters determined under s 15(1) (such as the
building type and design category), the amount of support available to the
participant for SDA in their plan. 32 This will be determined by reference to the ‘SDA
Price Guide’, published on the NDIA’s website.

33.

The participant may be required to contribute to rental costs. 33 However, an SDA
provider must notify the CEO if they propose to charge a participant rent that
exceeds the amount funded under their plan plus the ‘reasonable rent contributions’
payable by the participant. 34 The ‘reasonable rent contributions’ are worked out
under the ‘SDA Pricing and Payments Framework’, endorsed by the Disability
Reform Council of the Council of Australian Governments, and are:
•

25% of the relevant base rate of the Disability Support Pension, plus

•

if the participant receives a pension supplement or Youth Disability Supplement,
25 per cent of the supplement received, plus
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•

if the participant receives Commonwealth Rent Assistance, 100% of
Commonwealth Rent Assistance received.

34.

If the provider makes such a notification to the CEO, the provider must include with
the notice a certificate from a qualified property valuer stating that the rent to be
charged is fair and reasonable. 35

35.

Further, the plan may specify the SDA provider from whom the participant will
receive SDA. 36

36.

The CEO may also approve support co-ordination and other capacity-building
supports to help a person to find and move into SDA. 37
Enrolment of SDA dwellings

37.

As outlined above, SDA can only be provided in dwellings enrolled by the CEO
under the SDA Rules. A dwelling can only be enrolled where:
•

the applicant is registered to provide SDA, and has given the CEO any
additional information sought;

•

the applicant has certified a range of matters concerning the suitability and
permanence of the dwelling, its compliance with relevant building standards and
density restrictions, the applicant’s own suitability, and other matters; 38

•

the dwelling is suitable to house the maximum number of residents and eligible
participants specified in the application; and

•

for certain ‘legacy’ dwellings (built between 1 December 2016 and 31 December
2018) – there would be considerable financial cost to the provider if the dwelling
was not enrolled, and there is limited availability of SDA in that area. 39

38.

Importantly, there are density restrictions affecting the number of residents that can
be accommodated in SDA per parcel of land, to prevent it from taking on the
character of the large institutions that the SDA model sought to replace. 40 These
restrictions are somewhat lower in the case of ‘intentional communities’ – broadly,
communities where people have chosen to live together in accordance with a
defined agreement and common values, including the principle of mutual support. 41

39.

Further, new and existing dwellings can only be used to house 5 or fewer longerterm residents, unless the residents are from the same family. 42
Conditions and cancellation of enrolment

40.

The enrolment of an SDA dwelling can be cancelled where the CEO (after following
a statutory notice procedure) believes, on reasonable grounds, that the provider is
not complying with the conditions of enrolment. 43 These require the provider to:
•

keep their SDA dwellings in good repair; 44

•

comply with ongoing notification obligations (eg, notifying the CEO where the
dwelling ceases to become suitable, a vacancy arises, an eligible participant
has been given notice to vacate, etc); 45 and
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•

on request by the CEO, arrange for another person to certify that, in effect,
there have been no relevant changes to the matters based on which the
enrolment was granted. 46

Need for service agreement with resident
41.

Further, an SDA provider must not provide SDA for a participant unless:
•

they have entered a written service agreement in relation to the provision of the
SDA; or

•

the provider has worked with the participant to establish such an agreement and
provided them with a copy, and provides SDA in accordance with the terms of
that proposed agreement. 47

42.

The agreement must set out the rights and responsibilities of the provider and the
participant. 48

43.

The provider must also not restrict other NDIS providers from accessing the dwelling
to deliver support to residents, 49 and must ensure that they do not house more
residents than the dwelling is enrolled for. 50 The provider’s registration may be
revoked if they fail to comply with these conditions. 51
The SDA model – supply of accommodation

44.

As outlined above, the Scheme does not own SDA dwellings, but instead offers
funding for participants to use enrolled accommodation offered by providers. This
approach relies on there being a sufficient supply of suitable housing available in the
market. The NDIS is not generally responsible for ensuring the availability of suitable
housing for people with disability. 52

45.

However, the NDIA engages with the market with a view to encouraging the
development of innovative accommodation solutions that better meet the needs of
people with disability. 53 As mentioned above, the NDIA also sets price limits for SDA
(taking into account the need to secure investment), which vary depending on the
dwelling type and location. Beneath those limits, providers and participants can
negotiate as to price. 54
STATE AND TERRITORY REGIMES GOVERNING DISABILITY ACCOMMODATION

Residual regulation of supported accommodation
46.

While the States and Territories were previously responsible for the funding and
regulation of specialist disability housing, this regulatory responsibility has largely
moved to the Commonwealth since the rollout of the NDIS. Most jurisdictions’
disability services laws no longer contain special registration or approval
requirements for specialist disability accommodation (however described). 55
However, Part 5 of the Disability Act 2006 (Vic) continues to deal with the provision,
by the State, of residential services for people with disability.

47.

Other jurisdictions also have some provision remaining on the face of their
legislation, but this appears to be defunct. For instance, the Disability Inclusion Act
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2014 (NSW) provides for the regulations to set out ‘accommodation and service
standards’ relating to the provision of supports, services and accommodation for
people with disability in supported group accommodation. 56 It also provides for
compliance with those standards to be made a condition of funding for nongovernment organisations providing supported group accommodation. 57 However,
no relevant standards are currently prescribed.
48.

Further, some specialist accommodation for people with disability is provided
privately, without SDA funding. This is one housing option that may be available to
people who require additional support for everyday tasks, but are not eligible to
receive funding for SDA under the NDIS. Accordingly, some jurisdictions have
legislation dealing with the operation of certain privately owned supported residential
facilities that offer accommodation and on-site support for people with higher
support needs, as outlined below.

49.

In some cases (eg, the Boarding Houses Act 2012 (NSW)), this State legislation
excludes SDA under the NDIS from being regulated under that legislation. In other
cases (eg, under the Residential Services (Accreditation) Act 2002 (Qld)), SDA is
not specifically excluded, such that it would appear that both regimes (that is, the
State regulation as well as the NDIS Act and SDA Rules) would need to be complied
with in the event that the dwelling were to be enrolled for SDA.
New South Wales – assisted boarding houses

50.

The Boarding Houses Act 2012 (NSW) regulates, among other things, the provision
of accommodation in ‘assisted boarding houses’. Assisted boarding houses are a
form of privately-owned group accommodation available to people with disability
who require on-site assistance.
What are assisted boarding houses?

51.

The definition of ‘assisted boarding house’ includes boarding premises that provide
beds for use by 2 or more residents with additional needs (other than those who
reside there with competent relatives) for a fee or reward. 58 A person with ‘additional
needs’ includes a person with a mental illness or disability that is permanent or likely
to be permanent, and results in a need for care or support services relating to daily
tasks and personal care. 59

52.

However, the definition of ‘assisted boarding house’ specifically excludes premises
used for accommodation that is provided by a registered provider of SDA for the
purposes of the NDIS Act. 60
How are assisted boarding houses regulated?

53.

The Act establishes a regulatory scheme for such premises. Broadly speaking, an
assisted boarding house may only be used in accordance with an authorisation
granted by the Secretary (being a boarding house licence or interim permit). 61 The
Secretary may only grant a licence to operate such premises after conducting
certain checks (eg, criminal record checks of the applicant and staff, and assessing
the applicant’s financial capacity to operate the assisted boarding house). 62
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54.

The Secretary may refuse to grant a licence in a range of cases, including where he
or she considers that certain relevant parties are not suitable to be involved in the
management or operation of the house, or the applicant is unlikely to have the
financial capacity to operate the house. 63 A licence must be refused where the
Secretary is of the opinion that specified persons (eg, proposed staff or managers)
have been convicted of a serious criminal offence. 64 The Secretary may also
suspend or cancel licences on various grounds. 65 Finally, the manager of the
assisted boarding house must be separately approved in certain cases. 66
Conditions of authorisation

55.

56.

Conditions may be imposed on a boarding house licence, both by the Secretary on
a case-by-case basis, and by the regulations. 67 Accordingly, the Boarding Houses
Regulation 2013 prescribes a range of conditions, including that:
•

the accommodation, staffing and services must be provided in accordance with
the applicable Schedule 1 service standards (which relate to matters such as
staffing levels, skills and training, qualifications of management, maximum
numbers of residents, minimum requirements regarding the condition and
facilities of the premises, adequate provision for the health and wellbeing of
residents, etc); 68

•

the authorised operator must notify the Director-General of the presence of any
residents aged under 18; 69

•

certain residents must be assessed before being admitted to the boarding
house to determine whether it is a suitable residence for them, and reassessed
where their health deteriorates or care needs increase; 70 and

•

the authorised operator must notify the Director-General within 3 days of a
resident with additional needs being evicted, or being given an eviction notice
(whichever occurs first). 71

Operators of assisted boarding houses are also subject to record-keeping and
incident-reporting obligations, and must comply with certain worker screening
requirements. 72
Residing in an assisted boarding house

57.

A person who resides in an assisted boarding house will either have a tenancy
agreement (in which case, they have the benefit of the Residential Tenancies Act
2010 (NSW)) or an occupancy agreement. In the latter case, the proprietor must
ensure that the agreement is in writing, 73 and the ‘occupancy principles’ in
Schedule 1 of the Act will apply. 74 These set out a list of basic minimum terms and
conditions, covering matters such as:
•
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the resident’s entitlement to quiet enjoyment, reasonably clean and secure
premises, 4 weeks’ written notice of fee increases, reasonable written notice of
eviction, and other matters; 75 and

•

58.

the proprietor’s right to enter the premises for reasonable purposes (eg,
inspection or repairs), charge for utilities, require and retain security deposits in
certain circumstances, and other matters. 76

Boarding houses are also subject to certain inspections, 77 in addition to a broader
compliance regime. 78
Queensland – Level 3 Residential Services

59.

The Residential Services (Accreditation) Act 2002 (Qld) deals with the accreditation
of certain privately-run accommodation services that provide personal care to
residents.
What is a residential service?

60.

A residential service is, broadly speaking, a service that provides accommodation in
return for rent for at least 4 residents, under which each resident has a right to
occupy 1 or more rooms, but not the whole of the premises. 79

61.

Such services may be accredited at 3 levels. Relevantly for present purposes, a
‘level 3 accredited residential service’ may provide a personal care service (being a
service of regularly providing a resident with help in various daily tasks, or in
managing their financial affairs). 80
Requirement for premises to be registered

62.

A person must not conduct a residential service in premises unless the service, the
person and the premises have been registered by the chief executive. 81 Part 2 of the
Act deals with the registration process. Broadly, this involves assessing the
suitability of the proposed service provider and their associates (including their
qualifications, criminal history and financial soundness), and the relevant building
(having regard to matters such as building compliance certificates and fire safety).

63.

The person must then obtain further accreditation to operate a level 3 residential
service. 82 The accreditation criteria relate, broadly, to:

64.

•

the suitability of the staff providing the relevant personal care service;

•

the extent to which the service is provided in a way that meets the individual
needs of residents, protects their interests, and maintains and enhances their
general quality of life; and

•

certain further matters prescribed by the regulations. 83

Accreditation may be granted subject to conditions, 84 and cannot last for longer than
3 years. 85 The Act also imposes additional requirements for the conduct of
residential services – eg, fire safety and record-keeping requirements, 86 obligations
to report the death of a level 3 resident, 87 and a prohibition on exercising powers
under a power of attorney conferred on the service provider by a resident. 88
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Appointment of administrator to protect residents
65.

The Act also provides for the Tribunal to appoint an administrator for a service
where reasonably necessary to protect the health or safety of residents – eg,
because the service provider is unwilling or unable to provide the services
properly. 89 The administrator is then empowered to provide the relevant services to
residents in place of the service provider. 90
South Australia – Supported Residential Facilities

66.

The Supported Residential Facilities Act 1992 (SA) regulates the provision of
accommodation at privately-run residential facilities that offer personal care services
to their clients.
What are supported residential facilities?

67.

A supported residential facility is a place at which residential accommodation is
provided or offered together with personal care services (other than for members of
the proprietor’s immediate family) for payment or other consideration. 91 ‘Personal
care services’ include the provision of nursing care, and various kinds of assistance
with day-to-day tasks (such as hygiene, dressing and the management of
medication or finances) and other matters (eg, rehabilitative or developmental
assistance). 92
General principles for delivery of services

68.

The Act sets out general principles to be observed in the management of supported
residential facilities. These include that:
•

residents are entitled to high quality care, their own choice of health provider,
and reasonable nutrition, comfort and shelter in a home-like environment;

•

services should be provided in a safe environment, and residents treated with
dignity and respect; and

•

residents are entitled to pursue independence and freedom of choice, to
manage their own affairs wherever possible, and to comment on the provision
of the accommodation or personal care services. 93

Premises must be licensed
69.

70.

Premises must not be used as a supported residential facility unless licensed under
the Act. 94 In determining whether to grant the licence, the licensing authority
(generally the municipal or district council or the Minister) 95 must take into account
matters such as:
•

the suitability of the applicant and premises;

•

the scope and quality of personal care services to be provided; and

•

the qualifications of the proposed operators, managers and staff of the facility. 96

Subsections 25(2)-(3) further detail when an applicant or premises may be
considered suitable. In addition, a licence must not be granted if it appears that the
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facility would not be administered in accordance with the general principles outlined
at [68] above. 97
71.

Licences last for up to 2 years, and may be cancelled on various grounds. 98 They
are also subject to such conditions imposed by the licensing authority and the
regulations. 99 However, no conditions are currently prescribed under the Supported
Residential Facilities Regulations 2009 (SA).
Rights of residents in supported residential facilities

72.

73.

Part 5 of the Act sets out the rights of residents in supported residential facilities.
Among other things, the proprietor of the facility must:
•

enter a written resident contract with each resident to whom personal care
services are provided. The contract must meet the requirements set out in s 6 of
the Supported Residential Facilities Regulations 2009 (SA). 100

•

give at least 28 days’ written notice of termination of the contract, setting out
certain specified information (including the resident’s rights to seek review). 101

•

put in place a service plan for each resident setting out details of the personal
care services to be provided, and keep the plan under review. 102

•

assist a resident to obtain any additional care they require, where that care is
not provided at the facility. 103

The Supported Residential Facilities Regulations 2009 (SA) set out further
requirements and standards for residential facilities. These relate to:
•

ensuring proper standards of resident care (eg, ensuring that residents can
maintain adequate hygiene, mobility and nutrition, obligations regarding the
responsible management of medication, and respecting residents’ privacy and
dignity); 104

•

ensuring adequate staffing arrangements (eg, ensuring that proper staffing
levels are maintained and management perform certain responsibilities); 105 and

•

maintaining minimum standards regarding the suitability, safety, maintenance,
cleanliness and good repair of facilities and premises. 106

Disputes between residents and proprietors
74.

The Act also makes provision for licensing authorities to settle disputes between
residents and proprietors (including by ordering the proprietor to take remedial
action where the authority considers that the proprietor has acted in breach of
contract, in a harsh or unreasonable manner, or contrary to the best interests of the
resident). 107
Victoria – Residential services under the Disability Act

75.

Part 5 of the Disability Act 2006 (Vic) (Disability Act) regulates the provision of
residential services for people with disability in Victoria. Although these services are
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undergoing a transition to the NDIS, the Act remains relevant for residents who have
not yet been transferred.
76.

The Act expressly provides for the transition process. Section 236 states that a
residential service declared to be a group home will lose that status where, at the
commencement date (1 July 2019), 108 the group home is an SDA enrolled dwelling
and a relevant agreement has been established with each resident. Homes that did
not meet those requirements nonetheless ceased to be group homes where those
criteria were not met within 6 months after the commencement date (1 January
2020). However, the section does not prevent services from being declared after
that date. Due to delays in the transition process, Victorian group homes have been
re-declared from 1 January 2020. 109 Accordingly, the Act still applies to the relevant
providers.
What are residential services?

77.

Part 5 of the Act deals with ‘residential services’; that is, residential accommodation:
•

provided by, on behalf of or by arrangement with a disability service provider; 110

•

in which residents are provided with disability services;

•

supported by rostered staff of the service provider; and

•

admission to which is in accordance with a process determined by the
Secretary. 111

Part 5 does not apply in respect of SDA residents in SDA enrolled dwellings, 112 or to
a disability service provider, to the extent it is an SDA provider providing SDA
enrolled dwellings to SDA residents. 113
Protections for residents
78.

The Residential Tenancies Act 1997 (Vic) does not apply in respect of residential
services; 114 rather, the Disability Act sets out alternative protections. Among other
things, it requires the provider to give a person (and any guardian or administrator) a
‘residential statement’ when they move in to the service, setting out a range of
matters (including the charges and conditions associated with the service, and a
statement of the resident’s rights and duties). 115

79.

The provider has a range of obligations similar to those of a landlord (eg, to keep the
premises in good repair), as well as other requirements – eg, to:

80.

•

ensure that residents are treated with dignity and respect; and

•

not unreasonably limit a resident's access to their room, bathrooms and
common areas; and

•

take reasonable measures to ensure the security of residents’ property. 116

Residents are also subject to certain obligations – eg, to pay relevant charges on
time, contribute to the cost of repairing intentional damage, and refrain from
intentionally interfering with other residents’ right to the proper use and enjoyment of
the premises. 117
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81.

The Act also limits providers’ rights of entry. A provider may only enter a resident’s
room in certain specified situations, and must generally give 24 hours’ notice before
doing so, except:
•

where the resident agrees to immediate entry;

•

to provide support services, or implement the resident’s behaviour support plan
or treatment plan;

•

in certain emergency situations;

•

to undertake urgent repairs; or

•

where the provider believes, on reasonable grounds, that the resident has
abandoned the room. 118

Regulation of group homes
82.

Division 2 of Part 5 deals specifically with group homes (which are one form of
residential service). 119 A group home is a residential service declared by the Minister
to be a group home. 120

83.

The Division deals with the charges that can be imposed, the manner in which
charges may be increased and payment required, and disputes relating to the
amount of a residential charge. 121 It also limits the circumstances in which residents
can be temporarily relocated to alternative accommodation; eg, for the resident’s
own safety, because they can no longer be supported in the home, because they
pose a danger to other residents, or to enable repairs to take place. 122 The service
provider must relocate the person in alternative accommodation during that
period. 123
Termination of residency

84.

The Division also sets out how a person’s residency in a group home may be
terminated and possession of their room recovered. 124

85.

A residency will automatically terminate in certain cases – eg, where the resident
dies or abandons the room. 125 It can also be terminated by agreement in writing
between the parties, or where the resident or provider gives a notice to vacate in
accordance with the statutory procedure. 126

86.

The provider can only give notice to vacate in specified cases, such as:
•

where the resident has endangered other residents or staff, intentionally
damaged the premises, or is causing serious disruption to other residents’ use
and enjoyment of the premises;

•

for the resident’s own safety or wellbeing;

•

where the resident has failed to pay the residential charge; or

•

where the premises are no longer suitable, are closing down, or are to be sold,
repaired, renovated, reconstructed or demolished. 127
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87.

The notice period varies from 28 to 60 days, depending on the reason for the
eviction. 128 Alternatively, no-cause evictions can take place with 120 days’ notice. 129
A resident may apply to the Victorian Civil and Administrative Tribunal for review of
the validity of a notice to vacate. 130
Regulation of residential institutions

88.

Division 3 previously dealt with residential institutions (which, broadly speaking,
were large institutions to which certain people with intellectual disability could be
admitted). However, the last of these institutions have now been closed, and the
Division was repealed with effect from 1 July 2020. 131
Victoria – Supported Residential Services

89.

The Supported Residential Services (Private Proprietors) Act 2010 (Vic) establishes
a detailed regulatory scheme for the provision of supported accommodation by
private entities.
What are supported residential services?

90.

‘Supported residential services’ are premises where accommodation and ‘personal
support’ are privately provided or offered to residents for a fee or reward.132 This
specifically excludes residential services covered by the Disability Act 2006 (Vic),
and SDA enrolled dwellings occupied by SDA residents. 133

91.

‘Personal support’ means the provision of one or more of the following:
•

assistance with personal hygiene, toileting or dressing;

•

assistance to achieve and maintain mobility;

•

support to seek out and maintain contact with health professionals, social
networks, family, friends and the community;

•

emotional wellbeing support;

•

assistance with or supervision in administering medication; or

•

assistance with eating and maintain adequate nutrition. 134

Overarching principles
92.

The Act sets out a range of overarching principles that apply to the provision of
supported residential services. These relate to matters such as:
•

the recognition of residents’ rights (eg, to privacy, dignity, fair and equal
treatment);

•

the need to support residents to live as independently as possible; and

•

the provision of safe, comfortable surroundings and services that take account
of individual residents’ needs. 135
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Supported residential services must be registered
93.

A person must not operate a supported residential service if the service is not
registered under the Act. 136 In determining whether to register premises, the
Secretary must consider matters such as:
•

whether the building and site are suitable for use as a supported residential
service;

•

whether the applicant has obtained appropriate permits for the facility;

•

whether certain relevant parties have the skills and knowledge to operate the
service, and are otherwise suitable to do so; and

•

whether the applicant has the financial capacity to operate the service. 137

94.

The proprietor must comply with any conditions placed on the registration, 138 and
cannot provide more beds than permitted by its registration. 139 The Secretary has
powers to vary and cancel registrations. 140

95.

Further, where the proprietor of the service is a body corporate, the appointment of
directors and officers of the proprietor must be approved by the Secretary. 141
Requirements applying to the operation of supported residential services

96.

Part 4 of the Act sets out a wide range of obligations that apply to the proprietor of a
supported residential service. These include obligations to:
•

Provide certain information to prospective and new residents. 142

•

Prepare an agreement governing the provision of the services for each resident,
which must be consistent with the Act and signed by the resident. 143 The Act
limits the manner in which agreements can be varied or terminated. 144

•

Prepare a support plan setting out the health and personal support needs of the
resident, and the services to be provided to assist with those needs. This must
be subject to regular review. 145

•

Comply with quality standards relating to the provision of support and health
care – eg, the accommodation and personal support standards set out in
Schedule 9 of the Supported Residential Services (Private Proprietors)
Regulations 2012, and other requirements to ensure that residents receive
appropriate health care and personal support. 146

•

Take reasonable steps to maintain adequate standards in respect of the
storage, distribution and administration of residents’ medication. 147

•

Maintain sufficient levels of appropriately trained and suitable staff, comply with
worker screening requirements, and ensure that managers are approved by the
Secretary where required. 148

•

Put in place adequate complaint management systems, and comply with
reporting and record-keeping requirements. 149
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97.

Proprietors also have detailed obligations relating to the money and property of
residents. Among other things, the Act limits the circumstances and manner in which
proprietors may manage residents’ money, prohibits them from entering certain
transactions, and limits the kinds of payments they can seek from residents. 150
Further detailed obligations are set out in the Regulations.
Restrictions on ability to evict residents

98.

Part 6 of the Act sets out the process by which a resident can be required to vacate
the premises. Notices to vacate must contain prescribed information, 151 and can
only be issued by the proprietor on certain grounds. Broadly, these are:
•

where the proprietor proposes to cease carrying on business at the premises (in
which case, 28 days’ notice must be given); 152

•

where the resident causes danger to other residents or staff (in which case,
termination may be immediate); 153

•

where the resident’s fees are more than 14 days in arrears (in which case, 14
days’ notice must be given); 154

•

where the resident has used the premises, or permitted its use, for an illegal
purpose (in which case, 2 days’ notice must be given); 155

•

to conduct repairs or demolition that cannot be properly carried out unless the
resident vacates (in which case, 60 days’ notice must be given); 156

•

where the resident requires more health care or personal support than the
service can provide (in which case, 14 days’ notice must be given); 157 and

•

where the resident has intentionally or recklessly caused or allowed serious
damage to the premises, or seriously interrupted the quiet and peaceful
enjoyment of the service by other residents (in which case, termination can be
immediate). 158

99.

A resident may challenge the validity of a notice to vacate before the Victorian Civil
and Administrative Tribunal. 159 However, if a resident fails to vacate after receiving a
valid notice, the Tribunal may order them to do so. 160

100.

A resident may also give notice of intention to vacate for any reason. 161
Oversight

101.

The Act also establishes a monitoring and enforcement regime (see Parts 7-8) and
a community visitor scheme (Part 9).
Northern Territory – Regulation under the Disability Services Act

102.

The Disability Services Act 1993 (NT) deals primarily with the provision of care at
secure care facilities (which are State-run facilities that provide care and involuntary
treatment for people with complex cognitive impairment – see Chapter 9:
Health). 162 It also applies some additional regulation to ‘residential facilities’
generally, which are defined as:
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103.

•

secure care facilities; and

•

‘appropriate places’ (which are places mentioned in s 43ZA(1)(a)(ii) of the
Criminal Code – ie, residences for persons placed on supervision orders); and

•

other premises operated by the Agency to provide services for the treatment
and care of people with a disability. 163

The Act establishes a community visitor scheme, deals with the making of
complaints, and regulates the use of restrictive practices in residential facilities. 164
However, it does not establish any broader licensing or approval regime for such
facilities, nor otherwise deal with the rights of residents.
MAINSTREAM ACCOMMODATION – TENANCY PROTECTIONS

104.

People with disability who reside in the community may do so under mainstream
residential tenancies (including social housing tenancies). This section briefly
outlines:
•

the application of mainstream tenancy laws to people with disability;

•

the special legislative protections that apply in Victoria to people with disability
in SDA accommodation; and

•

the social housing policies that are of particular relevance to people with
disability.

Application of mainstream tenancy laws to people with disability
105.

Where a person with disability resides in the community under a mainstream
residential tenancy, their rights and liabilities will be governed by generally
applicable tenancy laws.

106.

These laws contain a range of provisions that, though applicable to all tenancies,
may be of particular relevance to people with disability. For instance:

107.

•

provisions limiting a tenant’s ability to modify, or add fixtures to, rented
accommodation may affect the scope for a person to make the premises more
suitable to their needs (eg, by installing a grab-rail); and

•

provisions permitting a landlord to refuse to allow a tenant to keep animals on
the premises may affect a person who requires an assistance animal.

Disability discrimination laws apply to the provision of accommodation, and may be
particularly relevant in this field. For instance, in South Australia, a person cannot
unreasonably refuse to provide accommodation to a person on the grounds that
they intend to keep a therapeutic animal in that accommodation. 165 For more
information about the application of discrimination laws, see Chapter 8:
Discrimination.
Specific provisions in residential tenancy legislation

108.

Generally speaking, however, mainstream tenancy legislation contains relatively few
provisions that apply specifically to people with disability. The exception is Victoria,
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which sets out a scheme of additional protections for people with disability living in
SDA.
109.

A brief summary is set out below of the provisions of State and Territory tenancy
laws that apply in specific ways to people with disability. We discuss the Victorian
regime in greater detail at paragraphs [110]-[129] below.
Table 1. Brief summary of provisions of State and Territory tenancy laws
Jurisdiction

Specific provisions regarding tenants with disability

Residential
Tenancies Act
2010 (NSW)

Exception to provisions requiring the Tribunal to make orders
terminating social housing tenancy agreements in certain
circumstances. Termination may be declined where the
Tribunal is satisfied that a termination order would result in
undue hardship to a person with disability who is occupying
or jointly occupying the social housing premises
(s 154D(3)(b)).

Residential
Tenancies and
Rooming
Accommodation
Act 2008 (Qld)

Special requirements apply when giving notices to residents
with impaired or limited capacity (s 525) – broadly, the notice
must be given to a relevant person with power to make
decisions on the person’s behalf.
Generally, a residential tenancy agreement may prevent a
tenant from adding fixtures or making renovations, whether
altogether or without the landlord’s consent.

Residential
Tenancies Act
1987 (WA)

However, it is a term of every such agreement that a tenant
may (at their own cost) affix furniture to the wall for the
purpose of ensuring the safety of a person with disability, with
the lessor’s consent.
The lessor may only refuse consent for limited reasons (eg,
risk of disturbing asbestos or contrary to heritage listing). The
tenant must remove fixtures and restore the wall upon
leaving, and make good any damage (s 47).

Residential
Tenancies Act
1995 (SA)

Residential
Tenancy Act
1997 (Tas)
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No special provisions.
Minor technical adjustments to certain provisions to
accommodate financial aspects of SDA arrangements, but no
substantive additional protections.
A social housing landlord may give a tenant notice to vacate
where the premises have disability-specific facilities that the
tenant does not require, after offering the person alternative
premises (s 42(1) (db) (ii)).

Jurisdiction

Specific provisions regarding tenants with disability

Residential
Tenancies Act
1999 (NT)

No special provisions.

Residential
Tenancies Act
1997 (ACT)

No special provisions.

Additional protections for SDA residents in Victoria
110.

Part 12A of the Residential Tenancies Act 1997 (Vic) (RTA) sets out special
protections for ‘SDA residents’; that is, residents in NDIS-funded SDA, and other
persons who are not eligible for the NDIS, but are receiving continuity of supports
under the Commonwealth Continuity of Support Program in respect of specialist
disability services for older people. 166 To a significant extent, these protections
reflect those outlined in Part 5 of the Disability Act 2006 (Vic).
Ordinary tenancy agreement or SDA residency agreement?

111.

An SDA resident and provider may choose to enter a mainstream tenancy
agreement. 167 In that case, the parties have the same rights and obligations any
other landlord and tenant (subject to some exceptions). 168

112.

At least 7 days before entering a residency or tenancy agreement with an SDA
resident, an SDA provider must give the resident an information statement in the
prescribed form, 169 and explain its content in the language, mode of communication
and terms that the resident is most likely to understand. 170

113.

SDA residents in mainstream tenancies also have additional rights to seek orders
terminating their tenancy agreement, and potentially requiring the SDA provider to
enter a new agreement (where the provider is the landlord), if the resident:
•

was deceived or coerced into entering the agreement; or

•

did not receive the information statement, or an explanation of that statement. 171

SDA residency agreements
114.

If the resident does not choose to enter an ordinary tenancy agreement, the SDA
provider must enter (or work to enter) a standard form ‘residency agreement’ with a
resident before they move in. 172 This will provide the resident with greater rights and
protections than an ordinary tenancy agreement.

115.

Before entering an SDA residency agreement, an SDA provider must disclose
certain matters to the resident – eg, if the provider proposes to sell the dwelling, or a
mortgagee is taking action for possession. 173

116.

The standard form SDA residency agreement must specify matters such as the rent,
relevant charges, the rights and duties of the parties, termination and complaints
procedures, and the minimum notice period for rent increases. 174 The terms of the
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agreement cannot derogate from the rights assured under the RTA or NDIS Act, and
the Tribunal has powers to vary or strike down certain harsh or unconscionable
terms. 175
Obligations of providers under an SDA residency agreement
117.

The Act imposes additional duties on SDA providers – eg, to take reasonable
measures to ensure that residents are treated with dignity and respect, protect their
privacy, keep the dwelling in good repair and ensure its security, install fixtures
required to assist the resident’s daily living or proper use and enjoyment of the
dwelling, and not unreasonably refuse to allow residents to keep pets. 176

118.

Providers also have certain repair and maintenance obligations. 177 Further, the Act
limits the circumstances in which the provider may enter the dwelling, and generally
requires them to give notice before doing so (subject to exceptions – eg, in
emergencies, to protect the health or safety of the resident or another person, or to
undertake urgent repairs). 178

119.

The Act also regulates the financial aspects of SDA agreements. For instance,
providers must give at least 60 days’ notice of rent increases, 179 and cannot make
certain financial demands (eg, requiring payment of rent more than 30 days in
advance, or by certain methods). 180 It is an offence to demand or receive a bond,
guarantee, or certain charges or indemnities, from an SDA resident, 181 or to take
their goods on account of rent owing. 182

120.

Residents may also make complaints to the Director about excessive rent, 183
potentially followed by an application to the Tribunal for an order declaring the rent
excessive or limiting the amount that can be charged. 184
Duties of SDA residents

121.

122.

SDA residents also have duties under the Act. These include obligations to maintain
their dwellings so as to avoid creating safety hazards, contributing to the cost of
repairing certain damage, and paying rent on time. 185 Further, a resident must not
do things such as:
•

endanger the safety of other residents or staff;

•

cause serious disruption to the proper use and enjoyment of the dwelling by
other residents;

•

damage or destroy any part of the dwelling; or

•

install fixtures or keep pets without the provider’s permission. 186

However, the person will not be held to have breached a duty relating to damage to
the property in certain circumstances, including where a significant contributing
factor to the damage was:
•

behaviour arising from their disability; or

•

a failure by a person to implement or comply with the person’s NDIS plan or
behaviour support plan; or
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•

the unauthorised use of a restrictive practice; or

•

circumstances suggesting that the resident was subjected to abuse or
neglect. 187

Enforcement of SDA residency agreements
123.

Where one of the parties to an SDA residency agreement breaches a duty in
relation to the agreement, the other may issue a ‘breach of duty’ notice requiring
them to take certain action to remedy it. 188 If the party fails to comply, the person
who gave the notice may seek a Tribunal order requiring the person to remedy the
breach, pay compensation and/or refrain from committing a similar breach. 189

124.

However, there are provisions limiting the circumstances in which compliance action
can be taken against an SDA resident for breach of a duty in relation to their
residence in the SDA dwelling – eg, where a significant contributor to the breach
was a matter set out in paragraph [122] above. 190
Temporary relocation of SDA residents

125.

126.

A resident may be temporarily relocated from a SDA dwelling where:
•

the resident endangers the safety of other residents or staff;

•

the resident is causing serious disruption to the proper use and enjoyment of
the dwelling by other residents;

•

the resident can no longer be appropriately supported in the dwelling (including
because they are a danger to themselves);

•

the relocation is for the resident’s safety or wellbeing;

•

the resident has caused serious damage to or destroyed any part of the
dwelling;

•

the resident has used the dwelling for an illegal purpose;

•

SDA will no longer be provided at the dwelling, or the dwelling is no longer
suitable for the provision of SDA; or

•

the provider intends to repair, renovate or reconstruct the dwelling, and this
cannot properly be done while the resident remains there. 191

The relocation period cannot last for more than 90 days, 192 and certain parties
(including the CEO of the NDIA) must be given notice that it has occurred. 193 During
that period, the resident must be relocated to suitable alternative accommodation. 194
The provider must take reasonable steps to resolve the matter giving rise to the
relocation as soon as reasonably possible. 195
Termination of SDA residency agreements

127.

An SDA residency agreement will automatically terminate in some circumstances;
eg, where the provider’s NDIS registration is revoked, the dwelling ceases to be an
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SDA enrolled dwelling, or the resident dies. 196 A resident may also give notice of
intention to vacate at any time. 197
128.

Alternatively, a provider may give an SDA resident notice to vacate in accordance
with a statutory procedure. Notices may be issued on broadly similar grounds to
those listed in paragraph [125] above, as well as in some other cases – eg, where
the resident owes at least 14 days unpaid rent. 198 Various safeguards apply, which
differ depending on the nature of the breach. 199 The provider must give the resident
at least 90 days’ notice of the termination, and must also provide details of the
notice to various authorities within 24 hours (including the CEO of the NDIA, where
the person is receiving SDA under the NDIS). 200 A resident can challenge the
validity of the notice in the Tribunal within 90 days. 201

129.

Finally, the Act provides for the making of possession orders where a resident does
not vacate after being given notice, and sets out how to deal with goods left behind
by residents. 202
Provision of social housing to people with disability

130.

Social housing provides another key source of mainstream accommodation for
people with disability.

131.

Under the National Housing and Homelessness Agreement (a 2018
intergovernmental agreement aimed at improving access to secure and affordable
housing), responsibility for the provision and regulation of social housing rests with
the States and Territories. 203 That Agreement makes no specific reference to
disability.

132.

However, social housing providers may have policies that make particular provision
for people with disability. These policies are not enshrined in primary or delegated
legislation, and, as such, are largely beyond the scope of this Chapter. Nonetheless,
they are of practical importance to the experience of people with disability in
obtaining and living in social housing. For example, in New South Wales, the social
housing policies set out by the Department of Communities and Justice provide for
matters such as:
•

eligibility for priority assistance – for instance, the person may be considered to
have an urgent housing need if, due to their disability, their current
accommodation is inappropriate for their basic housing needs; 204

•

bedroom entitlements (eg, an entitlement to an additional bedroom to
accommodate a carer or store equipment); 205

•

the making of modifications to the premises to improve accessibility; 206

•

special rebates – eg, rebates on water charges where the tenant’s disability
results in higher water usage; 207

•

eligibility for a longer fixed-term tenancy than would usually be available; 208 and
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•

133.

eligibility for a private rental subsidy (eg, because the social housing provider
does not have a dwelling suitable for a person’s disability, or there is a long
waiting list for suitable accommodation). 209

However, these policies vary between providers and jurisdictions.
Community visitor schemes

134.

There are currently community visitor and/or official visitor schemes in some form in
all States and Territories. These schemes, broadly speaking, provide for appointees
to visit certain kinds of facilities and places to inspect conditions, receive complaints
and perform other quality and safeguarding functions. In some jurisdictions, these
schemes empower visitors to attend various kinds of residential accommodation for
people with disability. These are discussed in more detail in Chapter 3: Quality and
Safeguards.
ACCESS TO BUILDINGS

135.

Providing public buildings that can be easily entered and navigated by people with
disability is a key element of ensuring that they can participate in community life and
take advantage of services on an equal basis with others. As outlined in Chapter 8:
Discrimination, various Commonwealth, State and Territory Acts render it unlawful
to discriminate against a person in relation to access to premises (subject to
unjustifiable hardship exceptions).

136.

For instance, the Disability Discrimination Act 1992 (Cth) (DDA) renders it unlawful
to discriminate against a person on the ground of disability in relation to the
provision of ‘means of access to premises’ that the public, or a section of the public,
are entitled or allowed to enter or use. 210 The definition of ‘premises’ does not
distinguish between new and existing buildings, and is broadly drafted to include:
•

a structure, building, aircraft, vehicle or vessel;

•

a place (whether or not enclosed or built on); and

•

a part of premises. 211

137.

However, this obligation is cast in high-level terms, and its concrete implications
could only be clarified on a case-by-case basis under the DDA complaints
mechanism. In response to calls for greater clarity around how to meet these
accessibility obligations, the Disability (Access to Premises - Buildings) Standards
2010 (Cth) (Premises Standards) were developed.

138.

The Premises Standards are a ‘disability standard’ made under the DDA. 212 It is
unlawful for a person to contravene such a standard under s 32 of that Act.
However, if a person acts in accordance with a disability standard, they are
protected from liability under the DDA. 213 The Standards, and their interaction with
State and Territory building laws, are discussed below.
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The Disability (Access to Premises - Buildings) Standards 2010 (Cth)
139.

The Premises Standards commenced on 1 May 2011. Their objectives include
ensuring that people with disability will have dignified, equitable, cost-effective and
reasonably achievable access to buildings, and facilities and services within
buildings. The Standards are accompanied by Guidelines provided by the Australian
Human Rights Commission. 214
Which buildings do the Premises Standards apply to?

140.

Broadly speaking, the Standards set out accessibility requirements that apply to the
design and construction of specified buildings and parts thereof. These
requirements are set out in the Access Code for Buildings (the Code) in Schedule 1
of the instrument.

141.

While the anti-discrimination obligations in the DDA apply to the expansively defined
concept of access to ‘premises’, the reach of the Premises Standards is narrower. 215
The instrument sets out accessibility requirements that apply to the design and
construction of:

142.

143.

•

new buildings 216 that fall within defined classes;

•

new parts (ie, extensions or modifications) of such buildings; and

•

existing public transport buildings.

Section 2.1 of the Standards defines the exact classes of buildings to which the
relevant requirements apply. It extends to most building types other than those for
private residential use – for instance, short-term rental holiday accommodation,
hotels and hostels, boarding houses, offices, shops, libraries, factories, car-parks,
theatres, schools and universities. 217 However, it excludes:
•

Class 1a buildings (generally detached private residences, town-houses or
terrace houses);

•

Class 2 buildings (generally apartment blocks and flats) that are not available
for short-term rent; and

•

Class 4 buildings (private residences attached to buildings of different
classifications, such as a caretaker’s residence). 218

Such residences need not be constructed in accordance with the Standards.
(However, as discussed at paragraphs [156]-[158] below, there are voluntary
accessibility initiatives relevant to private homes.)
Obligations apply to building certifiers, developers and managers

144.

The obligations set out in the Standards apply to certifiers, developers and
managers of relevant buildings (or parts thereof), to the extent they are responsible
for, or have control over, matters in the Code for those buildings. 219 A certifier,
developer or manager of a relevant building (other than an existing public transport
building) must ensure that the building complies with the Code in Schedule 1. 220
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145.

Adjusted requirements apply to a certifier, developer or manager of an existing
public transport building who is an operator or provider within the meaning of the
Transport Standards (discussed below). Broadly, the instrument sets out a timetable
in accordance with which the building must be brought up to compliance with
particular elements of the Code. 221
How do the Standards interact with State and Territory building regulations?

146.

As outlined above, the Standards impose key accessibility requirements via the
Code in Schedule 1. That Code consists of a set of standards developed by the
Office of the Australian Building Codes Board in consultation with the AttorneyGeneral’s Department.

147.

The requirements of the Code are substantially equivalent to those of the relevant
provisions of the Building Code of Australia (BCA). 222 The BCA is a uniform national
code, which is adopted and enforced through State and Territory building legislation
under a co-operative scheme (subject to minor jurisdictional variations, which are
not discussed here).

148.

The Premises Standards are intended to harmonise the requirements of the DDA
with State and Territory building laws. 223 Ultimately, the aim is to ensure that
compliance with those laws will also result in compliance with the Premises
Standards. 224
Requirements of the Access Code

149.

150.

The Code is set out in Schedule 1 to the Standards. It adopts a ‘performance-based’
approach; that is, it establishes high-level requirements for how a building or
element thereof must perform, rather than specifying exactly how it must be built. 225
A building can then meet those requirements in two ways – either by:
•

complying with the ‘deemed-to-satisfy’ provisions, which set out detailed
technical prescriptions that, if followed, will result in compliance; 226 or

•

formulating alternative solutions that can be shown to satisfy the performance
requirements, or are at least equivalent to the deemed-to-satisfy provisions. 227

Parts D-F of the Code impose performance requirements in relation to the following
elements of building construction and design:
•
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Part D: access and egress – these obligations relate to ensuring that:
–

people with disability can conveniently enter and safely evacuate buildings
(eg, by including suitable access paths from roads, car-parks and public
spaces, and sufficient numbers of accessible entrances and exits);

–

providing designated car-parking spaces for use by people with disability to
the extent necessary to give equitable access to parking; and

–

ensuring that inbuilt communication systems are suitable for
hearing-impaired occupants.

151.

152.

•

Part E3: lift installations – passenger lifts must be suitable for use by people
with disability.

•

Part F2: sanitary and other facilities – suitable sanitary facilities for personal
hygiene must be provided in a convenient location within or associated with a
building, to the degree necessary, appropriate to:
–

the function or use of the building;

–

the number and gender of the occupants; and

–

their disability or other particular needs.

The Code then sets out a range of deemed-to-satisfy provisions, which make
detailed technical provision for how a building can satisfy those performance
requirements (eg, by prescribing particular dimensions of doorways or referring to
external standards). These may involve measures such as:
•

the use of braille and tactile signage to identify certain areas (eg, sanitary
facilities); 228

•

the provision of hearing augmentation systems (eg, induction loops); 229

•

the use of tactile ground surfaces to indicate approaches to stairways,
escalators, ramps, and other obstructions; 230

•

the provision of wheelchair seating in certain kinds of buildings (eg, cinemas); 231

•

the provision of ramp or zero-depth entries and exits to swimming pools; 232 and

•

the provision of lifts and sanitary facilities with certain features and
dimensions. 233

Part H2 sets out additional deemed-to-satisfy provisions for public transport
buildings, which deal with matters such as the provision of unobstructed accessways, ramps and hand-rails, requirements for doors, lifts, stairs and toilets, and the
use of signage and lighting.
Concessions from requirement to comply with Code

153.

It is not unlawful for a person to fail to comply with the Standards to the extent that
compliance would impose unjustifiable hardship on the person. 234 The Standards set
out a range of matters to be taken into account in determining whether this is the
case, including:
•

the likely costs and financial impact of compliance;

•

the extent to which the construction is publicly funded;

•

the extent to which the building is used for public purposes or has a community
function;

•

the person’s financial situation and available resources;

•

the likely benefits or detriments of compliance or non-compliance (including
benefits or detriments to people with disability); and
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•
154.

any good faith attempts made to achieve compliance. 235

There are also other limited concessions – eg, for existing passenger lifts and
toilets. 236 Finally, the Commission may grant exemptions from compliance with
some or all of the requirements of Part H2 of the Code (which relates to public
transport buildings). 237
Standards must be reviewed every 5 years

155.

The Standards must be reviewed by the responsible Minister, in consultation with
the Attorney-General, every 5 years. These reviews must address the effectiveness
of the Standards in achieving their objectives, and identify any necessary
amendments. 238
Accessibility for private residences

156.

As outlined above, the Standards do not apply to Class 1a buildings (detached and
semi-detached private residences) or dwellings in Class 2 buildings (apartment
buildings). As these are not ‘premises that the public… is entitled or allowed to enter
or use’, they fall outside of the access provisions of the DDA. 239 Nor does the
broader BCA contain compulsory accessibility provisions for private dwellings.

157.

There have been various initiatives to encourage the inclusion of basic accessibility
features in residential buildings – eg, the Liveable Housing Design Guidelines, a
Commonwealth-funded initiative developed jointly by government, industry and the
disability sector. 240

158.

These guidelines set out aspirational standards for newly built homes that are
intended to make them more suitable, and easier to adapt, for people with disability.
The Guidelines cover design features such as step-free access to buildings and
showers, increased doorway widths and circulation space for wheelchairs,
reinforcement of bathroom walls to support the installation of grab-rails, and similar
matters. 241 However, the guidelines are not enforceable.
ACCESS TO TRANSPORT

159.

For people with disability, access to convenient transport at a reasonable cost is a
key element of maintaining an independent lifestyle and exercising a range of other
rights. A lack of such transport may compromise a person’s ability to access
services, attend appointments, maintain employment and participate in community
life, among other things. 242 However, certain methods of transport may be difficult or
impossible to use for people with certain kinds of disability, whether due to
prohibitive cost, a lack of accessibility features or other issues.

160.

The DDA and various other laws prohibit discrimination on the basis of disability in
relation to the provision of services, including transport and travel services. This is
discussed in more detail in Chapter 8: Discrimination. However, other matters are
also relevant to the experience of people with disability in using transport services;
in particular, the accessibility features of those services. These are now the subject
of uniform Commonwealth regulation, as outlined below.
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Commonwealth standards for accessible public transport
161.

The Disability Standards for Accessible Public Transport 2002 (Cth) (the Transport
Standards), like the Premises Standards, are a disability standard made under the
DDA. Their aim is to enable public transport operators and providers to remove
discrimination from public transport services. 243

162.

The Transport Standards apply to public transport conveyances, supporting
premises and infrastructure, and to the operators or providers thereof. 244 Their
scope of application is wide. For instance, ‘conveyance’ extends to:
•

aircraft;

•

buses or coaches;

•

ferries;

•

taxis (though requirements are generally only applied to accessible taxis);

•

trains, trams, light rail, monorails, rack railways; and

•

any other rolling stock, vehicle or vessel classified as public transport within its
jurisdiction by any government in Australia,

to the extent that they are used to provide a public transport service. 245
163.

A ‘public transport service’ is an enterprise that conveys members of the public by
land, water or air, and includes foreign aircraft and vessels that carry passengers in
and out of Australia. 246 It is not limited to publicly funded transport services.

164.

‘Infrastructure’ is any structure or facility used by passengers in conjunction with
travelling on a public transport service (but excludes areas beyond immediate
boarding points) – eg, a bus stop. 247 ‘Premises’ are structures, buildings or attached
facilities that an operator provides for passenger use as part of a public transport
service – eg, an airport terminal. 248

165.

However, not all of the standards apply to all conveyances, premises or
infrastructure. Rather, each individual standard identifies the particular things to
which it applies.
What do the Transport Standards require?

166.

The Transport Standards are detailed in nature, and often require aspects of
vehicles, facilities or infrastructure to comply with external technical standards (such
as the Australian standards, or Australian Design Rules made under the Motor
Vehicle Standards Act 1989 (Cth)).

167.

In broad terms, however, the Standards focus on ensuring that public transport is
suitable for use by people with disability on an equal basis with others. They pursue
this by, among other things:
•
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setting minimum width requirements for access paths within premises,
infrastructure or conveyances, for wheelchair manoeuvring areas, and for
passing areas, ramps, stairs, etc, so as to accommodate mobility aids; 249

168.

•

requiring waiting areas and certain conveyances to set aside a minimum
number of seats or spaces for use by passengers with disability; 250

•

requiring assisted boarding devices to be offered in certain cases, and stairs not
to be the sole means of access to certain conveyances, premises, and
infrastructure; 251

•

requiring facilities to offer at least one unisex accessible toilet; 252

•

requiring the provision of facilities to allow vision-impaired passengers to locate
emergency exit paths, and hearing-impaired passengers to receive equivalent
information delivered by PA announcements; 253

•

requiring general information about transport services to be accessible to all
passengers, and all passengers to be given the same level of access to
information on their whereabouts during a journey (eg, through audible
announcements of approaching train stations or bus stops); 254

•

requiring food and drink services to be equally available to all passengers
(including by allowing adequate space for mobility aids in service areas); 255

•

requiring the provision of accessible furniture and fitments (such as information
desks, check-in counters and sleeping berths), gateways, ticket-barriers, etc; 256

•

allowing disability aids to be brought on-board conveyances in addition to the
ordinary baggage allowance; 257 and

•

requiring booked services to locate carers, assistance or assistance animals
with the passenger they are assisting. 258

The standards also clarify that all passengers must be prepared to pay fares
(including carers and companions travelling with a person with disability). 259
Penalties for non-compliance with Standards

169.

Under section 32 of the DDA, a service provider may be exposed to penalties where
they fail to comply with the requirements set out in the standards. For instance, in
Innes v Rail Corporation of NSW (No 2) (2013) 273 FLR 66, the Rail Corporation of
New South Wales was required to pay $10,000 in compensation to the complainant
for failure to provide clear and audible ‘next stop’ announcements on its trains for
the benefit of vision-impaired passengers.

170.

This was considered to be a breach of the obligation in s 27.4 of the Transport
Standards to provide all passengers with the same level of access to information.
The court interpreted this obligation to mean that all persons on the train should
know their whereabouts at any given time. 260 The court accepted that these failures
occurred on approximately 20% of journeys, which was considered too high a failure
rate to represent overall compliance. 261
Progressive roll-out of the standards

171.

The Standards apply immediately to public transport services provided with:
•

174

newly constructed premises and infrastructure; and

172.

•

conveyances entering service after the Standards came into effect; and

•

premises, infrastructure or conveyances that have been substantially
refurbished, or equipment that has been added or replaced, since that time. 262

The Standards establish target dates for bringing other, existing conveyances,
premises and infrastructure to a compliant standard. 263 The last target date falls on
31 December 2032, by which time all public transport services are to fully comply
with the applicable standards. 264
Standards must be reviewed every 5 years

173.

The Standards must also be reviewed by the relevant Minister, in consultation with
the Attorney-General, every 5 years. These reviews must address whether
discrimination has been removed, as far as possible, in accordance with the target
dates, and consider any necessary amendments to the Standards. 265
Exemption for unjustifiable hardship

174.

The Standards provide that it is not unlawful to fail to comply with a requirement of
the Standards to the extent that compliance would impose unjustifiable hardship on
any person or organisation. 266 This is to be determined with reference to a range of
factors, including the likely costs of compliance, the extent to which the service
operates on a commercial basis or is provided for public purposes, financial impacts
and resourcing difficulties, detriment to passengers, and any attempts made to
achieve compliance. 267 The concept of unjustifiable hardship is discussed in more
detail in Chapter 8: Discrimination.

175.

A person may also seek exemption from some or all of the Standards from the
Commission. 268
Funding for transport needs

176.

A range of State and Territory transport concession schemes are available for
people with disability. These may cover both public transport (such as trains and
buses) and other services (eg, concession schemes that will cover a portion of a
person’s taxi fares where they cannot use public transport). 269 The criteria for and
amount of these concessions vary between jurisdictions.

177.

Meanwhile, at the Commonwealth level, the NDIS will fund the provision of
reasonable and necessary supports for participants in the scheme. These may
include transport-related supports. The National Disability Insurance Scheme
(Supports for Participants) Rules 2013 indicate that, in this field, the NDIS will be
responsible for:
•

supports that enable independent travel, including through personal transportrelated aids and equipment, or training to use public transport; and

•

modifications to private vehicles; and

•

the reasonable and necessary costs of taxis or other private transport options
for those not able to travel independently. 270
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178.

Transport (like other supports) will not be funded under the NDIS where it is a dayto-day living cost that is not attributable to the participant’s disability support
needs. 271 However, this exclusion does not apply to additional costs incurred by the
participant solely and directly as a result of their disability support needs. 272

179.

The Agency’s Operational Guideline, Including Specific Types of Supports in Plans,
indicates that participants will generally be granted funding for transport assistance if
they cannot use public transport without substantial difficulty due to their disability. 273
There are three main funding levels:
•

Level 1 - up to $1,606 per year for participants who are not working, studying or
attending day programs, but are seeking to enhance their community access.

•

Level 2 - up to $2,472 per year for participants who are working or studying
part-time (up to 15 hours a week), participating in day programs, and for other
social, recreational or leisure activities.

•

Level 3- up to $3,456 per year for participants who are working, looking for
work, or studying, at least 15 hours a week, and are unable to use public
transport because of their disability. 274

180.

The funding level also takes into account any relevant taxi subsidy schemes
available to the participant. 275

181.

Part 7 of the Guideline also provides further detail as to when the Agency will
consider funding vehicle modifications (such as the augmentation of driving controls
or installation of mechanisms to help the driver enter and exit the vehicle).

182.

Finally, in circumstances where a person with disability:
•

is not an NDIS participant; but

•

is unable to use public transport without substantial assistance due to their
disability; and

•

needs to travel to undertake employment or certain other activities;

they may (if certain other criteria are also satisfied) be eligible for Mobility Allowance
to assist with travel costs (see Chapter 5: Commonwealth Government
Payments).
*

References in this Chapter were current as at 7 July 2020.

1

Article 28(1); see also Article 11(1) of the International Covenant on Economic, Social and
Cultural Rights.

2

CRPD Article 19.

3

CRPD Article 19(a).

4

Lisa Bostock et al, Deinstitutionalisation and housing futures (AHURI Positioning Paper No 1,
December 2000) 27-28.

5

See, eg, Joint Standing Committee on the National Disability Insurance Scheme, Parliament of
Australia, Accommodation for people with disabilities and the NDIS (Inquiry Report, May 2016)
21-23; Lisa Bostock et al, Deinstitutionalisation and housing futures (AHURI Positioning Paper
No 1, December 2000).

176

6

See, eg, Ilan Wiesel and Daphne Habibis, NDIS, housing assistance and choice and control for
people with disability (AHURI Final Report No 258, December 2015) 28-29.

7

Explanatory Statement, National Disability Insurance Scheme (Specialist Disability
Accommodation Conditions) Rule 2018 – see, in particular, the statement of compatibility with
human rights.

8

National Disability Insurance Scheme (Supports for Participants) Rules 2013 (Cth) (Supports for
Participants Rules) s 7.19.

9

National Disability Insurance Agency, Housing and the NDIS (7 February 2020).

10

Supports for Participants Rules ss 5.1(d), 7.19.

11

National Disability Insurance Scheme (Specialist Disability Accommodation) Rules 2020 (Cth)
(SDA Rules) s 5 (definition of ‘specialist disability accommodation’).

12

For instance, the participant’s plan may specify who the SDA provider is to be – SDA Rules
s 19(2). The relevant limits are discussed further below.

13

Explanatory Statement, National Disability Insurance Scheme (Specialist Disability
Accommodation) Rules 2020, 1.

14

Explanatory Statement, National Disability Insurance Scheme (Specialist Disability
Accommodation) Rules 2020, 2-3.

15

National Disability Insurance Scheme (Provider Registration and Practice Standards) Rules 2018
s 7(1). This is subject to an exception for certain aged care providers – s 7(4).

16

National Disability Insurance Scheme (Specialist Disability Accommodation Conditions) Rule
2018 (SDA Conditions Rule) s 6; SDA Rules ss 24(1) (a)-(b), 26.

17

Explanatory Statement, National Disability Insurance Scheme (Specialist Disability
Accommodation) Rules 2020; SDA Rules s 5, definition of ‘SDA provider’. See also Chapter 1:
NDIS for an explanation of the categories of ‘registered NDIS provider’ and ‘registered provider’.

18

SDA Rules ss 6(c), 8(c), 24(1) (e), 36(3).

19

SDA Rules s 24(1).

20

SDA Rules s 11.

21

SDA Rules s 12(1).

22

SDA Rules s 13(1).

23

SDA Rules s 14(1). See also s 14(2) in relation to the value for money consideration.

24

SDA Rules s 15(1).

25

See the note to s 15(1) of the SDA Rules.

26

SDA Rules s 15(2).

27

SDA Rules s 16, Schedule 1.

28

SDA Rules s 16.

29

SDA Rules s 17(1), Schedule 2.

30

SDA Rules s 17(2).

31

SDA Rules s 18.

32

SDA Rules s 19(1) (b).

33

SDA Rules s 21.

34

SDA Rules s 29(1) (g).

35

SDA Rules s 29(3).

36

SDA Rules s 19(2).

37

SDA Rules s 20.

177

38

It is also a condition of the SDA provider’s enrolment that all of their enrolled dwellings continue to
meet these requirements (which are imposed under s 25(4) of the SDA Rules – see SDA
Conditions Rule s 6(c)).

39

SDA Rules s 26(2).

40

SDA Rules s 31; Explanatory Statement, 16.

41

SDA Rules s 31(3).

42

SDA Rules, ss 6(b) and 8(b). Further, if the participant is providing SDA to themselves and there
are more than 5 longer-term residents, the other residents must be their spouse or partner, and
their children, or the children of their spouse or partner (ss 6c, 8(c)).

43

SDA Rules s 27(1).

44

SDA Rules s 28.

45

SDA Rules s 29.

46

SDA Rules s 30.

47

SDA Rules s 36(1) (for ‘registered providers of supports’); SDA Conditions Rule s 9(1) (for
registered NDIS providers).

48

SDA Rule s 36(2); SDA Conditions Rule s 9(2). However, these rules do not apply where the
participant is providing SDA to themselves.

49

SDA Rules s 37; SDA Conditions Rule s 10(2) (b).

50

SDA Rules s 38; SDA Conditions Rule s 11.

51

SDA Rules s 39; NDIS Act ss 73P (1) (a) read with 73J.

52

Supports for Participants Rules s 7.20.

53

National Disability Insurance Agency, A Home for Living: Specialist Disability Accommodation
Innovation Plan (October 2019).

54

National Disability Insurance Agency, National Disability Insurance Scheme Price Guide (201920): Specialist Disability Accommodation (SDA) (Version 1.2, 28 October 2019); National
Disability Insurance Agency, Specialist Disability Accommodation – Provider and Investor Brief
(April 2018) 7.

55

See, eg, Disability Services Act 2006 (Qld); Disability Inclusion Act 2018 (SA); Disability Services
Act 2011 (Tas) (which, along with the Disability Services Regulations 2015 (Tas), provides for the
funding of accommodation support services, but does not deal further with the provision of such
accommodation); Disability Services Act 1991 (ACT) (though see the now-repealed Part 4 of the
Act as it stood before 7 December 2018, which provided for the approval of disability
accommodation); Disability Services Act 1993 (WA) and Disability Services Regulations 2004
(WA).

56

Disability Inclusion Act 2014 (NSW) s 21(1). Broadly speaking, ‘supported group accommodation’
refers to premises in which people with disability reside in shared living arrangements while being
provided with on-site support, where the premises are under the control, direction or management
of a state-funded provider (see ss 7(1) (definition of ‘disability service provider’) and 22); Disability
Inclusion Regulation 2014 (NSW) s 9(2)(a).

57

Disability Inclusion Act 2014 (NSW) s 30(3).

58

Boarding Houses Act 2012 (NSW) s 37(1). ‘Boarding premises’ is defined in s 4(1).

59

Boarding Houses Act 2012 (NSW) s 36(1).

60

Boarding Houses Act 2012 (NSW) s 37(2) (o1).

61

Boarding Houses Act 2012 (NSW) ss 41(1), 42(1). Both the premises and manager must meet
authorisation requirements.

62

Boarding Houses Act 2012 (NSW) s 45(2).

63

Boarding Houses Act 2012 (NSW) s 46(2).

64

Boarding Houses Act 2012 (NSW) s 46(3).

65

Boarding Houses Act 2012 (NSW) s 49.

178

66

Boarding Houses Act 2012 (NSW) Part 4, Division 2, Subdivision 4.

67

Boarding Houses Act 2012 (NSW) s 43(1).

68

Boarding Houses Regulation 2013 (NSW) s 12(1).

69

Boarding Houses Regulation 2013 (NSW) s 13.

70

Boarding Houses Regulation 2013 (NSW) s 14.

71

Boarding Houses Regulation 2013 (NSW) s 18.

72

Boarding Houses Act 2012 (NSW) ss 82-84.

73

Boarding Houses Act 2012 (NSW) s 28(1).

74

Boarding Houses Act 2012 (NSW) s 31.

75

Boarding Houses Act 2012 (NSW) Schedule 1, cll 1, 4, 6, 10.

76

Boarding Houses Act 2012 (NSW) Schedule 1, cll 5, 7-8.

77

Boarding Houses Act 2012 (NSW) Part 2, Division 4.

78

Boarding Houses Act 2012 (NSW) Part 4, Division 3.

79

Residential Services (Accreditation) Act 2002 (Qld) s 4. Relevantly, this excludes services
conducted by the disability services department or funded under the Disability Services Act 2006
(Qld) – s 4(5).

80

Residential Services (Accreditation) Act 2002 (Qld) s 34(5) (c), Schedule 2 (Dictionary).

81

Residential Services (Accreditation) Act 2002 (Qld) ss 9(1), 10.

82

Residential Services (Accreditation) Act 2002 (Qld) s 38.

83

Residential Services (Accreditation) Act 2002 (Qld) s 44.

84

Residential Services (Accreditation) Act 2002 (Qld) ss 40, 47(5).

85

Residential Services (Accreditation) Act 2002 (Qld) s 49.

86

Residential Services (Accreditation) Act 2002 (Qld) Part 5, Divisions 1 and 2.

87

Residential Services (Accreditation) Act 2002 (Qld) s 81A.

88

Residential Services (Accreditation) Act 2002 (Qld) s 82.

89

Residential Services (Accreditation) Act 2002 (Qld) s 84.

90

Residential Services (Accreditation) Act 2002 (Qld) s 91.

91

Supported Residential Facilities Act 1992 (SA) s 3.

92

Supported Residential Facilities Act 1992 (SA) s 3.

93

Supported Residential Facilities Act 1992 (SA) s 7.

94

Supported Residential Facilities Act 1992 (SA) s 23(1).

95

Supported Residential Facilities Act 1992 (SA) s 10.

96

Supported Residential Facilities Act 1992 (SA) s 25(1).

97

Supported Residential Facilities Act 1992 (SA) s 25(4).

98

Supported Residential Facilities Act 1992 (SA) ss 26, 31.

99

Supported Residential Facilities Act 1992 (SA) s 29(1).

100

Supported Residential Facilities Act 1992 (SA) s 38.

101

Supported Residential Facilities Act 1992 (SA) s 39.

102

Supported Residential Facilities Act 1992 (SA) s 40.

103

Supported Residential Facilities Act 1992 (SA) ss 41-42.

104

Supported Residential Facilities Regulations 2009 (SA) Part 4.

105

Supported Residential Facilities Regulations 2009 (SA) Part 5.

179

106

Supported Residential Facilities Regulations 2009 (SA) Part 6.

107

Supported Residential Facilities Act 1992 (SA) s 43.

108

The commencement date is the day on which s 125 of the Disability (National Disability Insurance
Scheme Transition) Amendment Act 2019 (Vic) came into operation. This date was set by
commencement proclamation No S 254 of 25 June 2019.

109

Consumer Affairs Victoria, Obligations of SDA providers – what you need to do, (10 October
2019); National Disability Services, Re-gazettal of Victorian residential services regardless of SDA
enrolment (19 December 2019).

110

That is, the Secretary or a State-registered provider – s 3(1).

111

Disability Act 2006 (Vic) s 3(1).

112

Disability Act 2006 (Vic) s 56(5).

113

Disability Act 2006 (Vic) s 56(6).

114

Disability Act 2006 (Vic) s 56(2).

115

Disability Act 2006 (Vic) s 57.

116

Disability Act 2006 (Vic) s 58(1).

117

Disability Act 2006 (Vic) s 59.

118

Disability Act 2006 (Vic) ss 60(1)-(2).

119

Disability Act 2006 (Vic) s 63.

120

Disability Act 2006 (Vic) ss 3(1), 64.

121

Disability Act 2006 (Vic) ss 65-73.

122

Disability Act 2006 (Vic) s 74(1).

123

Disability Act 2006 (Vic) s 74(5).

124

Disability Act 2006 (Vic) ss 75-81, 83-85D.

125

Disability Act 2006 (Vic) s 75(d)-(e).

126

Disability Act 2006 (Vic) ss 75, 80. There are also other grounds of termination set out in s 75.

127

Disability Act 2006 (Vic) s 76(1).

128

Disability Act 2006 (Vic) ss 76(2)-(3)

129

Disability Act 2006 (Vic) ss 76(1) (m), (4).

130

Disability Act 2006 (Vic) s 82.

131

See Disability (National Disability Insurance Scheme Transition) Amendment Act 2019 (Vic).

132

Supported Residential Services (Private Proprietors) Act 2010 (Vic) s 5(1) (SRSPP Act).

133

Supported Residential Services (Private Proprietors) Act 2010 (Vic) s 5(1) (b)-(ba).

134

SRSPP Act (Vic) s 3(1).

135

SRSPP Act (Vic) s 7.

136

SRSPP Act (Vic) ss 9-10.

137

SRSPP Act (Vic) s 15(2).

138

SRSPP Act (Vic) s 11.

139

SRSPP Act (Vic) s 12.

140

SRSPP Act (Vic) Part 5, Divisions 3 and 5 respectively.

141

SRSPP Act (Vic) ss 31-34.

142

SRSPP Act (Vic) Part 4, Division 1.

143

SRSPP Act (Vic) Part 4, Division 2 (including ss 49-50).

144

See, eg, SRSPP Act (Vic) ss 48, 51-55.

180

145

SRSPP Act (Vic) Part 4, Division 3.

146

SRSPP Act (Vic) Part 4, Division 4.

147

SRSPP Act (Vic) s 63.

148

SRSPP Act (Vic) Part 4, Division 6.

149

SRSPP Act (Vic) Part 4, Divisions 7-8.

150

SRSPP Act (Vic) Part 5.

151

SRSPP Act (Vic) s 107.

152

SRSPP Act (Vic) s 109.

153

SRSPP Act (Vic) s 110.

154

SRSPP Act (Vic) s 111.

155

SRSPP Act (Vic) s 112.

156

SRSPP Act (Vic) s 113.

157

SRSPP Act (Vic) ss 114-115.

158

SRSPP Act (Vic) ss 116-117.

159

SRSPP Act (Vic) s 121(1).

160

SRSPP Act (Vic) ss 125-128.

161

SRSPP Act (Vic) s 119.

162

Disability Services Act 1993 (NT) ss 5, 72.

163

Disability Services Act 1993 (NT) s 2(1).

164

Disability Services Act 1993 (NT) Parts 4, 5 and 6.

165

Equal Opportunity Act 1984 (SA) s 88A.

166

RTA (Vic) s 498B (see definition of ‘SDA resident’ and ‘CoS supported accommodation client’).

167

RTA (Vic) s 498C (1). ‘SDA provider’ here refers to a registered NDIS provider providing SDA
who is the owner or leaseholder of an SDA enrolled dwelling (s 498B).

168

RTA (Vic) s 498C (2).

169

RTA (Vic) s 498D.

170

RTA (Vic) s 498E (1). A similar obligation applies to Tribunal orders (s 498EA).

171

RTA (Vic) s 234A (1)-(2); see Part 6, Division 1, Subdivision 2A; see also s 420D.

172

RTA (Vic) ss 498F-I.

173

RTA (Vic) s 498LB.

174

RTA (Vic) s 498J. For the prescribed form, see Schedule 1 to the Residential Tenancies
(Specialist Disability Accommodation) Regulations 2019 (Vic).

175

RTA (Vic) ss 498K-L.

176

RTA (Vic) s 498M.

177

RTA (Vic) Part 12, Division 5.

178

RTA (Vic) ss 498T-V.

179

RTA (Vic) s 498ZB (1).

180

RTA (Vic) ss 498ZC-ZD.

181

RTA (Vic) s 498ZL.

182

RTA (Vic) s 498ZF.

183

RTA (Vic) s 498ZG.

184

RTA (Vic) ss 498ZH-ZI.

181

185

RTA (Vic) s 498N (1).

186

RTA (Vic) s 498N (2).

187

RTA (Vic) s 498N (3).

188

RTA (Vic) s 498ZP (1). An SDA provider must not issue such a notice unless they believe, on
reasonable grounds, that the SDA resident has breached a duty (s 498ZP (2)).

189

RTA (Vic) ss 498ZQ, 498ZS.

190

RTA (Vic) s 498ZP (2A); see also ss 498ZR (2) and 498ZX (4A).

191

RTA (Vic) s 498ZV (1).

192

RTA (Vic) s 498ZV (2) (b) (i).

193

RTA (Vic) ss 498ZV (4)-(5).

194

RTA (Vic) s 498ZV (7).

195

RTA (Vic) s 498ZV (12).

196

RTA (Vic) s 498ZW (1) (c), (d), (f).

197

RTA (Vic) ss 498ZW (1) (e), 498ZZA.

198

RTA (Vic) s 498ZX (1). There are also provisions empowering owners and mortgagees of SDA
enrolled dwellings to give residents notice to vacate in certain circumstances – see ss 498ZZCAZZD.

199

RTA (Vic) ss 498ZX (2)-(4B).

200

RTA (Vic) ss 498ZX(6)(b), (7)-(9)

201

RTA (Vic) s 498ZZC.

202

RTA (Vic) Part 12A, Divisions 11 and 12 respectively.

203

See the National Housing and Homelessness Agreement (2018), para 25(e).

204

Department of Communities and Justice (NSW), Social Housing Eligibility and Allocations Policy
Supplement: Eligibility for priority housing assistance – urgent needs (13 September 2019).

205

Department of Communities and Justice (NSW), Social Housing Eligibility and Allocations Policy
Supplement: Eligibility for social housing – Entitlements (13 September 2019).

206

Department of Communities and Justice (NSW), Disability Modifications Policy (1 July 2018).

207

Department of Communities and Justice (NSW), Water Usage Charges Policy (29 June 2020).

208

Department of Communities and Justice (NSW), Types and Length of Lease Policy (22 October
2018).

209

Department of Communities and Justice (NSW), Private Rental Subsidy (22 October 2018).

210

DDA s 23(a), (c).

211

DDA s 4(1).

212

DDA s 31.

213

DDA s 34.

214

Australian Human Rights Commission, Guidelines on Application of the Premises Standards
(Version 2, February 2013) Part 2.

215

However, buildings that are not covered by the standards may still be the subject of accessibility
complaints under the ordinary DDA process.

216

This covers buildings for which the application for approval of construction is submitted to a State
or Territory authority on or after 1 May 2011, or, for certain buildings constructed on behalf of the
Crown, where construction commences on or after that date – see Premises Standards s 2.1(3).

217

For more details, see Australian Human Rights Commission, Guidelines on Application of the
Premises Standards (Version 2, February 2013) Part 2.

218

Explanatory Statement, Disability (Access to Premises - Buildings) Standards 2010, [37];
Australian Human Rights Commission, Guidelines on Application of the Premises Standards

182

(Version 2, February 2013) 23-24. Further, the standards only apply to actions to the extent that
the provision of access relates to discrimination prohibited by Part 2 of the DDA (s 2.3(a)).
219

Premises Standards s 2.2.

220

Premises Standards s 3.1(1). A building certifier or developer is taken to have ensured that the
building complies with the Code if they comply with certain clauses of that Code relating to the
design and construction of the building (known as ‘deemed-to-satisfy’ provisions) – s 3.2(1).

221

Premises Standards ss 3.1(2)-(3).

222

Explanatory Statement, Disability (Access to Premises - Buildings) Standards 2010, [30].

223

Explanatory Statement, Disability (Access to Premises - Buildings) Standards 2010, [29].

224

Australian Human Rights Commission, Guidelines on Application of the Premises Standards
(Version 2, February 2013) 7-8.

225

Explanatory Statement, Disability (Access to Premises - Buildings) Standards 2010, [14], [42][45].

226

Premises Standards s 3.2(1). These often incorporate external standards, such as AS1428.1,
which is the primary Australian Standard relating to building access for people with a disability Explanatory Statement, Disability (Access to Premises - Buildings) Standards 2010, [46].

227

Premises Standards ss 3.2(2)-(3); Explanatory Statement, Disability (Access to Premises Buildings) Standards 2010, [45].

228

Premises Standards Schedule 1, cl D3.6, Part D4.

229

Premises Standards Schedule 1, cl D3.7.

230

Premises Standards Schedule 1, cl D3.8.

231

Premises Standards Schedule 1, cl D3.9.

232

Premises Standards Schedule 1, cl D3.10, Part D5.

233

Premises Standards Schedule 1, s E3.6 and Part F2.

234

Premises Standards s 4.1(1).

235

Premises Standards s 4.1(3).

236

Premises Standards ss 4.4-4.5.

237

Premises Standards ss 5.1-5.5

238

Premises Standards s 6.1.

239

DDA s 23.

240

Department of Social Services (Cth), Livable Housing Design Guidelines (12 January 2015). The
Guidelines were launched on 13 July 2010.

241

Livable Housing Australia, Livable Housing Design Guidelines (4th edition, 2017).

242

See, eg, Graham Currie and John Allen, ‘Australians with disabilities: Transport Disadvantage
and Disability’, in Graham Currie, Janet Stanley and John Stanley (eds), No Way to Go: Transport
and Social Disadvantage in Australian Communities (Monash University Publishing, 2007);
Australian Human Rights Commission, 11 Your Right to Transport (Web Page)
<https://humanrights.gov.au/our-work/11-your-right-transport>.

243

Transport Standards s 1.2(2).

244

Transport Standards s 1.4(2).

245

Transport Standards s 1.12(1). However, the definition excludes charter boats, limousines and
self-drive rental cars – s 1.12(2).

246

Transport Standards s 1.23.

247

Transport Standards s 1.18.

248

Transport Standards s 1.21(1).

249

See, eg, Parts 2-4, 6, 8, 12, 14.

250

Transport Standards Parts 7 and 9.

183

251

Transport Standards Parts 8 and 14.

252

Transport Standards Part 15.

253

Transport Standards Parts 19 and 26.

254

Transport Standards Part 27.

255

Transport Standards Part 29.

256

Transport Standards Parts 22 and 24.

257

Transport Standards Part 30.

258

Transport Standards s 28.3.

259

Transport Standards Part 25.

260

Innes v Rail Corporation of NSW (No 2) (2013) 273 FLR 66, [153].

261

Innes v Rail Corporation of NSW (No 2) (2013) 273 FLR 66, [155].

262

Transport Standards ss 32.1(a), 33.1.

263

Transport Standards s 33.2.

264

Transport Standards Schedule 1.

265

Transport Standards s 34.1.

266

Transport Standards s 33.7(1).

267

Transport Standards s 33.7(3).

268

Transport Standards Part 33A.

269

See, eg, Australian Human Rights Commission, 11 Your Right to Transport (Web Page)
<https://humanrights.gov.au/our-work/11-your-right-transport>.

270

Supports for Participants Rules s 7.21.

271

Supports for Participants Rules s 5.1(d).

272

Supports for Participants Rules s 5.2(a).

273

See Part 12.2.

274

National Disability Insurance Agency, Operational Guideline: Including Specific Types of Supports
in Plans Operational Guideline – Transport (10 October 2019) Part 12.2.

275

Ibid. See also, for example, the NSW Taxi Transport Subsidy Scheme and the Victorian Multi
Purpose Taxi Program.

184

Chapter 5

Commonwealth Government Payments*

Government funding for services and payments

187

Disability services and the NDIS

187

The healthcare system

187

State and Territory government payments

188

Australia’s social security system

189

History

189

The social security system today

190

Social security payments for people with disability

191

Social security payments

192

Disability Support Pension

192

Background

192

Current eligibility criteria

193

Rate of DSP payment

195

JobSeeker Payment

195

‘Unemployed’

196

‘Temporarily incapacitated for work or study’

196

Activity test

196

Rate of payment

197

Mobility Allowance

197

Rent Assistance

198

Pensioner Education Supplement

199

Youth Allowance

199

Youth Disability Supplement

199

Carer Payment

200

Carer Allowance

200

Carer Supplement

201

Child Disability Assistance Payment

201

Other Commonwealth payments

201

Assistance for Isolated Children Scheme

201

Essential Medical Equipment Payment

202

Continence Aids Payment Scheme

202

Payments for veterans

202

Invalidity service pension

185

203

Compensation payments

203

Concessions cards

203

Pensioner Concession Card

203

Health Care Card

203

186

GOVERNMENT FUNDING FOR SERVICES AND PAYMENTS
1.

This Chapter discusses the main payments provided by the Commonwealth
government that support people with disability or their carers.

2.

The Commonwealth, State and Territory governments fund a wide variety of
services and payments for people with disability. Transfer payments by the
Commonwealth government, such as those provided through the social security
system, are one aspect of this broader scheme of funding.

3.

Other significant examples of government funding directed to or affecting people
with disability include funding for supports and services under the National Disability
Insurance Scheme (NDIS), other disability services, and the healthcare system
(including Medicare and the Pharmaceutical Benefits Scheme (PBS)). We briefly
summarise each of these below.
Disability services and the NDIS

4.

The allocation of responsibility for the funding of disability services across Australia
was previously set out, at a high level of generality, under the NDA (an agreement
made between the Commonwealth, State and Territory governments established in
2009). Among other things, this Agreement allocated responsibility for providing
employment services to people with disability to the Commonwealth, 1 while placing
matters such as accommodation support, 2 community support 3 and respite 4 with the
States and Territories. 5

5.

However, the introduction of the NDIS has had a significant impact on this division of
responsibilities (which the NDA has not yet been updated to reflect). 6 The NDIS is
the subject of Chapter 1 of this report. As discussed in that Chapter, the NDIS deals
with the provision of supports, including ‘reasonable and necessary supports’ (which
can take a range of forms), to participants in the scheme.

6.

The NDIS is jointly funded by the Commonwealth, State and Territory governments.
The funding arrangements are set out in an intergovernmental agreement between
the Commonwealth and each of the States and Territories. 7

7.

The rollout of the NDIS has resulted in the transfer of regulatory responsibility for a
wide range of disability services from the States to the Commonwealth, including
services that might previously have fallen within the realm of ‘accommodation
support’ and ‘community support’. The new distribution of responsibilities, and the
arrangements for the provision of relevant services, are discussed in more detail in
other parts of this report, such as Chapter 1: NDIS, Chapter 2: Disability Services
and Chapter 4: Housing, Building Accessibility and Transport.
The healthcare system

8.

People with disability also rely on the general healthcare system for a range of
important services. This includes Medicare, Australia’s universal public health
insurance scheme. Medicare is funded by general revenue, a 2% Medicare levy,
and an additional surcharge for high-income earners without private health
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insurance cover. Medicare is governed by the Health Insurance Act 1973 (Cth), and
claims and payments are administered by Services Australia.
9.

Medicare covers most routine health services, such as visits to a GP, diagnostic
testing, and most surgery and procedures performed by doctors. 8 The scheme
operates by paying a rebate (known as a benefit) to subsidise certain health or
medical services provided by private practitioners. 9 Services for which benefits are
available are set out in the Medicare Benefits Schedule. 10 The Schedule also sets
out ‘scheduled fees’ for each service, with the rebate calculated as a percentage of
that fee. However, a practitioner can choose to charge more than the scheduled fee.

10.

Where a medical practitioner accepts the value of the rebate as full payment for the
service and does not charge the patient anything in addition, this is referred to as
‘bulk billing’. By bulk billing, the medical practitioner ensures that the patient does
not have any out-of-pocket expenses for the service. Where the medical practitioner
does not engage in bulk billing, the patient must pay the difference between the
rebate and the fee actually charged.

11.

Medicare cardholders also have access to a range of prescription pharmaceuticals
subsidised under the Pharmaceutical Benefits Scheme (PBS), which is administered
under the National Health Act 1953 (Cth).

12.

For both Medicare and the PBS, ‘safety net’ schemes operate when a patient’s outof-pocket expenditure exceeds a prescribed amount each year. Once the patient
has reached that cap, they will receive higher Medicare benefits, or pay less for PBS
items. The amount of the cap is lower for certain patients (eg, those holding certain
kinds of concession cards). 11

13.

In addition, the Commonwealth and State and Territory governments jointly fund the
public hospital system under intergovernmental agreements. 12 These agreements
incorporate the Medicare Principles, which give Medicare card-holders access to
fee-free treatment as public patients in public hospitals.
State and Territory government payments

14.

15.

State and Territory governments also provide some direct payments or subsidies to
people with disability. The main categories of State and Territory payments are
subsidies to cover or contribute to costs incurred by people with disability who:
•

require certain medical equipment or aids; 13

•

need to travel long distances to seek medical treatment; 14 or

•

rely on taxi services because they cannot use public transport. 15

In relation to the first 2 categories, it is generally the case that the relevant State or
Territory program guidelines provide that a person will not be eligible if they are also
eligible for or receive equivalent assistance under the NDIS or certain other
government-funded programs.
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AUSTRALIA’S SOCIAL SECURITY SYSTEM
16.

Australia’s social security system involves the Commonwealth government providing
income support, mostly in the form of cash transfers, to individuals and families so
that they can achieve a minimum acceptable standard of living. Below, we briefly
discuss the social security system’s history and legal basis, some of its key features,
and the main payments relevant to people with disability.
History

17.

At the time of federation, the Constitution gave the Commonwealth Parliament the
power to make laws in respect of age and invalid pensions. 16 Relying on this power,
the Commonwealth introduced the first age and invalid pensions in 1909 and 1910
respectively. 17 These pensions were funded from general revenue, means tested,
and paid at a flat rate. These features have come to characterise Australia’s social
security system, which stands in contrast to social insurance schemes adopted in
many other countries, which usually involve participants making compulsory
contributions and receiving payments based on their contributions or prior
earnings. 18

18.

The social security system remained largely unchanged until the 1940s, which saw
the introduction of payments such as child endowment, widows’ pensions, funeral
benefits, wife’s allowance, and, most significantly, unemployment and sickness
benefits. The Commonwealth Parliament’s power to make laws with respect to
payments other than age and invalid pensions was clarified and extended by the
insertion of s 51(xxiiiA) into the Constitution following a referendum in 1946. This
authorised the Commonwealth Parliament to make laws in respect of the provision
of ‘maternity allowances, widows’ pensions, child endowment, unemployment,
pharmaceutical, sickness and hospital benefits, medical and dental services …
benefits to students and family allowances’. In 1947, the laws relating to this range
of social security payments were consolidated into the Social Services Act 1947
(Cth). 19

19.

Key developments from the 1950s to 1980s included the introduction of new
payments (including rent assistance and the mobility allowance), changes to various
eligibility requirements and the calculation of payment rates, and significant
modifications to means testing. 20

20.

An extensive review of the social security system, known as the Cass Review, was
established in 1986. One of its key recommendations was that the social security
system should be reformed to encourage and reward economic and social
participation among people receiving social security payments.

21.

The review prompted a number of significant reforms in the early 1990s (including,
relevantly, the replacement of the Invalid Pension with the Disability Support
Pension, which is discussed below). 21 The Social Services Act 1947 (Cth) was
replaced by the Social Security Act 1991 (Cth) (SS Act), which remains in force
today. Subsequent reviews commissioned by the Commonwealth government,
including reviews conducted by independent reference groups established in 1999
and 2013, 22 have informed additional changes to a range of social security
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payments. Important developments related to payments received by people with
disability are discussed throughout this Chapter.
The social security system today
22.

The legislative basis of the social security system is the SS Act and Social Security
(Administration) Act 1999 (Cth) (SS (A) Act). The SS Act provides for social security
payments, including the eligibility criteria and the rate at which they will be paid. The
SS (A) Act sets out how social security payments are to be administered, including
rules for claiming payments, making decisions about payments, and delivering
payments.

23.

The Department of Social Services (DSS) has policy responsibility for the social
security system, and Services Australia administers social security payments. DSS’s
Guide to Social Security Law, an electronic publication for Services Australia
decision makers, explains how the social security law is to be implemented in
practice. 23

24.

The 2 main types of social security payments are:
•

pensions – longer-term payments for people who are not expected to, or have
little capacity to, work; and

•

allowances – shorter-term payments for people who have some capacity to
work but are temporarily unable to work.

25.

Whether or not a person may receive a payment, and the amount of their payment,
is determined by a number of factors. 24

26.

First, to be eligible for a payment, a person must meet the relevant eligibility criteria,
which typically relate to the person’s residence, personal circumstances, and
capacity to work.

27.

Second, even if a person is eligible for a payment, there may be circumstances
where it is not payable. For example:

28.

•

some payments are subject to ‘multiple entitlement exclusions’, meaning that a
payment is not available to a person who already receives another type of
payment; and

•

certain payments may not be payable if a person has suffered economic loss
due to an injury for which they may receive, or have received, compensation
under another compensation system (ie statutory compensation schemes or
insurance). 25

Third, different types of payments are set at different rates. Pensions, which are
designed to provide longer-term assistance, are paid at a higher rate than
allowances. Payments are generally set by reference to a maximum rate of
payment, but the rate that applies to a person may depend on the person’s
circumstances. Payments are also generally indexed, to ensure that they reflect
increases in the cost of living.
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29.

Fourth, many payments are subject to an income test, assets test, or both. These
tests assess the person’s personal resources and calculate the rate of payment
accordingly. The purpose of this is to target assistance to people most in need. 26

30.

Fifth, recipients of certain payments must meet ‘mutual obligation’ requirements – ie
requirements that the person engage in certain activities to remain eligible for their
payment. These activities usually relate to assisting the person into employment –
eg job search activities, attending appointments with employment services
providers, and participating in approved education or training programs. 27

31.

Finally, in some cases, recipients of pensions and benefits may automatically be
eligible to receive certain supplements (payments to address specific living costs
faced by particular groups of people) and services and concessions (discounted
fees and user charges available to recipients of certain pensions and allowances, to
enhance the total value of those payments).

32.

It is also relevant to note that, as at the date of this report, temporary changes to the
social security system have been put in place for the duration of the COVID-19
outbreak. These include the suspension of certain waiting periods that would
ordinarily apply, the expansion of the eligibility criteria for certain payments (eg,
JobSeeker and Youth Allowance), and the introduction of a ‘coronavirus
supplement’ attached to a range of payments. 28 However, as these are not
permanent features of the social security system, they are not discussed in further
detail in this Chapter.
Social security payments for people with disability

33.

Many people with disability rely on the social security system for financial
assistance. In particular, the social security system provides a range of income
support payments for people whose capacity to work, or to undertake training or
study, is reduced due to a disability.

34.

Some social security payments, such as Disability Support Pension, are specifically
targeted to people with disability. A person’s disability may also make them eligible
for other payments, depending on their personal circumstances. Payments which
support large numbers of people with disability include JobSeeker Payment, Mobility
Allowance, Pension Education Supplement, Youth Allowance, and Youth Disability
Supplement. 29 Payments are also available for people requiring certain medical
equipment, such as Essential Medical Equipment Payment and payments under the
Continence Aids Payment Scheme.

35.

A range of payments are available to parents and carers of people with disability,
including Carer Payment, Carer Allowance, Carer Supplement, Child Disability
Assistance Payment, and payments under the Assistance for Isolated Children
Scheme.

36.

Recipients of certain payments may also be entitled to supplementary payments
(such as Rent Assistance and Energy Supplement) and concession cards (such as
the Pensioner Concession Card and Health Care Card).
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SOCIAL SECURITY PAYMENTS

Disability Support Pension
37.

Disability Support Pension (DSP) is an ongoing income support payment for people
who are unable to work due to a permanent disability. It is one of the largest income
support payments for people of working age. As at June 2018, around 757,000
people received DSP. 30 Part 2.3 of Chapter 2 of the Social Security Act 1991 (Cth)
(SS Act) provides the legislative basis for DSP.
Background

38.

DSP has its origins in the Invalid Pension, which was introduced in 1910. The Invalid
Pension was available to people who were ‘permanently incapacitated for work’ due
to an accident or invalidity. Originally, this meant that a person must be totally and
permanently incapacitated for work. However, from 1941, a person could be
considered permanently incapacitated for work if the degree of their permanent
incapacity for work was not less than 85%. 31

39.

The Cass Social Security Review prompted the introduction of the Disability Reform
Package in November 1991. This involved replacing the Invalid Pension with DSP. 32
The purpose of these reforms was to promote the ‘full and active integration of
people with disabilities into the labour market’, 33 with an emphasis on providing
assistance for rehabilitation and training, and return to work where possible.

40.

The eligibility criteria for DSP were significantly different to those for the Invalidity
Pension. To be eligible for DSP, a person was required to have an impairment of at
least 20% as assessed against new Impairment Tables. Further, a person was
required to be unable to work for at least 30 hours per week for the next 2 years.
These criteria are explained in more detail from paragraph 45 below.

41.

A number of changes were made to DSP in the early 2000s. Most significantly, as
part of the Welfare to Work reforms introduced in 2006, the DSP eligibility criteria
were modified so that DSP was no longer available to people with a disability who
had capacity to work between 15 to 30 hours per week independently of support
(that is, the incapacity to work test was halved from being unable to work for 30
hours a week to 15 hours a week). Instead, people meeting that description would
generally be eligible for a different payment; usually Newstart Allowance or Youth
Allowance. The latter benefits were paid at lower rates, and imposed requirements
to seek employment within the person’s assessed capacity and meet certain mutual
obligation requirements.

42.

A number of further reforms were made between 2009 and 2012, including the
following:
•
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The maximum basic rate of DSP for single people (other than those aged under
21 without children) was increased by $1,560 per year on 20 September 2009,
in response to the Pension Review undertaken by Dr Jeff Harmer. 34

43.

44.

•

New DSP claimants (other than those assessed as having a ‘severe
impairment’) were required to have actively participated in a program of support
in order to demonstrate that they had a continuing inability to work. 35

•

Participation requirements were introduced for DSP recipients under the age of
35 with some capacity to work. Those recipients would be required to develop
‘participation plans’ and attend regular interviews with Centrelink in order to
improve their capacity to work. This group of recipients was specifically targeted
because they were ‘considered to be at the greatest risk of spending extended
periods of time dependent on income support’ and ‘have the greatest potential
to benefit from additional support and services to build their capacity’. 36

•

All DSP recipients were allowed to work for up to 30 hours a week without
having their payment suspended or cancelled, to provide an incentive for further
workforce participation. 37

In 2014, some further relevant changes were made, applying to DSP recipients
aged under 35 years who began receiving the payment between 2008 and 2011.
These persons (broadly speaking):
•

became subject to a review of their level of impairment and current work
capacity; and

•

were required to actively participate in a program of support – that is, activities
designed to build their capacity to work (as described in further detail below) – if
they were found to be eligible to continue receiving DSP following the review,
were found not to have a severe impairment and were able to work at least 8
hours per week on wages at or above the relevant minimum wage. 38

A new category of recipient called a ‘reviewed 2008-2011 DSP starter’ was included
in the legislation as part of implementing these reforms (and will be referred to
below).
Current eligibility criteria

45.

46.

To qualify for DSP, a person must (broadly speaking):
•

be 16 years or older;

•

meet Australian residence requirements;

•

have a physical, intellectual or psychiatric impairment (see further below);

•

either have a continuing inability to work (see further below), or be participating
in the ‘supported wage system’ (ie be employed at reduced wages – see
Chapter 7: Employment for further details); and

•

in some cases, meet certain ‘participation requirements’. 39

Different criteria apply in relation to persons who are permanently blind. Broadly
speaking, the person will qualify for DSP if they are permanently blind, have turned
16, and meet relevant Australian residency requirements. 40
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Physical, intellectual or psychiatric impairment
47.

To qualify for DSP, a person must have a physical, intellectual or psychiatric
impairment.

48.

The impairment must also be ‘of 20 points or more under the Impairment Tables’. 41
The Impairment Tables are contained in the Social Security (Tables for the
Assessment of Work-related Impairment for Disability Support Pension)
Determination 2011. These are a series of tables that are applied to assess how a
person’s impairment impacts their ability to perform certain work-related activities.
Ratings and points are assigned in proportion to the severity of the functional impact
of a person’s impairment on those activities. 42

49.

For example, table 4 (spinal function) is to be used where the person has a
permanent condition resulting in functional impairment when performing activities
involving spinal function (that is, bending or turning the back, trunk or neck). The
person’s impairment will score 20 points if there is a severe functional impact on
activities involving spinal function, specifically, if the person is unable to: (a) perform
any overhead activities, or (b) turn their head, or bend their neck, without moving
their trunk, or (c) bend forward to pick up a light object from a desk or table, or (d)
remain seated for at least 10 minutes.

50.

In this way, the Impairment Tables are ‘function based rather than diagnosis based’:
they are used to assess the practical consequences of a person’s condition, rather
than the condition itself. 43

51.

An impairment rating can only be assigned to an impairment if the person’s
condition causing that impairment is permanent, and the impairment is more likely
than not to persist for more than 2 years. 44
Continuing inability to work

52.

A person must have a ‘continuing inability to work’ (unless they are participating in
the supported wage system). Generally, this means the person must be assessed
as being incapable of working (independently of a program of support) on wages
that are at or above minimum wage for more than 15 hours per week for at least 2
years. 45 This assessment is based on the impact of the person’s impairment, and
not on external factors such as the availability of work. 46 In addition, the impairment
must either be sufficient to prevent the person from undertaking a training activity
during the next 2 years, or such a training activity must be unlikely in any event to
enable the person to do any work independently of a program of support within the
next 2 years. 47

53.

Further, to meet this criterion, a person who is a ‘reviewed 2008-2011 DSP starter’
who has had an opportunity to participate in a program of support must have
participated in such a program wholly or partly funded by the Commonwealth
(except if the person’s impairment is a severe impairment). 48 A ‘program of support’
is a program that is designed to assist persons to prepare for, find or maintain work
and that is funded (wholly or partly) by the Commonwealth, or that is of a type that
the Secretary considers is similar to such a program. 49 Examples include Disability
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Employment Services, Australian Disability Enterprises, jobactive, ParentsNext (for
parents) and the Community Development Program (for people in remote areas). 50
Participation requirements
54.

If a person under 35 years old (or a ‘reviewed 2008-2011 DSP starter’):
•

is assessed as being able to work at least 8 hours per week on wages at or
above the relevant minimum wage; and

•

does not have a dependent child younger than 6 years old;

they must meet certain ‘mutual obligation’ requirements, known as ‘participation
requirements’. 51 These requirements are, essentially, that the person enter into a
participation plan and comply with the requirements in the plan (except during a
period when the person is covered by a participation exemption). 52 In practice, the
requirements might include meeting with an Employment Services Provider, or
undertaking work experience or rehabilitation or counselling. 53
Rate of DSP payment
55.

DSP is paid fortnightly. The rate of a person’s DSP payment takes into account a
number of factors, including:
•

their family situation (eg single or partnered);

•

whether the person has turned 21;

•

whether the person has any dependent children; and

•

the basis of the person’s qualification for DSP. 54

56.

DSP is also subject to an income and assets test.

57.

A person who receives DSP may also be entitled to an ‘approved program of work
supplement’ if they are participating in an ‘approved program of work for income
support payment’ declared under s 28 of the SS Act. 55 This is a supplementary
payment designed to assist recipients to meet the costs of participating in an
approved program of work (eg, travel).
JobSeeker Payment

58.

JobSeeker Payment is the main income support payment for people who have a
partial capacity to work, or a temporary incapacity to work due to illness or injury. A
significant number of people who have a disability, but who are not eligible for DSP
because they have a partial capacity to work, receive JobSeeker Payment. (Despite
its name, not all recipients of JobSeeker are required to look for work). 56

59.

JobSeeker Payment commenced in March 2020, and consolidated a number of
other social security payments that are being phased out or ceased (including
Sickness Allowance and Newstart Allowance), in an effort to simplify the income
support system. 57 It is provided under Part 2.12 of Chapter 2 of the SS Act.
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60.

The eligibility criteria for JobSeeker are complex. Broadly speaking, to qualify for
JobSeeker Payment, a person must generally:
•

be 22 years or older, but under the pension age;

•

meet certain residence requirements;

•

be either ‘unemployed’ or ‘temporarily incapacitated for work or study’ (see
further below);

•

satisfy the ‘activity test’ (see further below), unless they are exempt; and

•

in some cases, be prepared to enter into, and comply with, a JobSeeker
Employment Pathway Plan. 58

‘Unemployed’
61.

A person will be considered ‘unemployed’ for the purposes of JobSeeker Payment if
they do not have paid work, or are deemed to be unemployed even if they are
undertaking paid work (taking into account factors such as the nature and duration
of the work and the remuneration received). 59
‘Temporarily incapacitated for work or study’

62.

A person will be considered ‘temporarily incapacitated for work or study’ if (broadly
speaking) they are incapacitated for work or study because of a medical condition
arising from sickness or an accident; the incapacity is or is likely to be temporary;
and, immediately before the incapacity occurred, the person was either:
•

employed, and the employment will be available when the incapacity ends; or

•

in full-time education and was receiving payments under the ABSTUDY
scheme, or was undertaking qualifying study and receiving the Austudy
payment, and is committed to resuming study when the incapacity ends. 60

Activity test
63.

A person will satisfy the ‘activity test’ in respect of a period if, broadly speaking, they
are actively seeking, and willing to undertake, suitable paid work in Australia, or are
participating in certain other activities. 61

64.

A person who is the principal carer of at least one child, or has a partial capacity to
work, is taken to satisfy the activity test in respect of a period if they are engaged for
at least 30 hours per fortnight in suitable paid work during the period. 62

65.

Further, a person will be relieved from satisfying the activity test in certain
circumstances. Most relevantly, this may include if the person:
•

is the principal carer of a child with a physical, intellectual or psychiatric
disability or illness; 63

•

is undertaking a rehabilitation program; 64 or

•

is temporarily incapacitated for work because of sickness or an accident. 65
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Rate of payment
66.

The rate of a person’s JobSeeker Payment depends on factors such as their age,
whether they have dependent children, and whether they are a member of a
couple. 66 It is subject to an income and assets test.
Mobility Allowance

67.

Mobility Allowance is a payment to assist with travel costs for people with disability
who need to travel for work, to look for work, to study or to undertake training, and
who are unable to use public transport without substantial assistance. It is provided
under Part 2.21 of Chapter 2 of the SS Act.

68.

Mobility Allowance is available at 2 rates. To qualify for Mobility Allowance at the
standard rate, a person must (broadly speaking):
•

have turned 16; 67

•

have a physical or mental disability; 68

•

be an Australian resident; 69

•

be required to travel to and from their home to undertake employment,
vocational training, job search activities, volunteer work or a vocational
rehabilitation program; 70

•

be unable to use public transport without substantial assistance, either
permanently or for an extended period, due to their disability; 71 and

•

be either:
–

undertaking one, or any combination, of paid work, voluntary work or
vocational training, for at least 32 hours in every 4 weeks on a continuing
basis; 72

–

undertaking job search activities under a relevant agreement or program; 73

–

undertaking a vocational rehabilitation program under Part III of the
Disability Services Act 1986 (Cth) that provides a person with assistance to
obtain or retain unsupported paid employment; 74 or

–

receiving Jobseeker Payment, Youth Allowance or Austudy, and required to
satisfy the ‘activity test’. 75

69.

In 2006, a second, higher rate of Mobility Allowance was introduced, with stricter
eligibility requirements, to assist people with disability to participate in the
workforce. 76 A person is eligible for the higher rate if (broadly speaking), in addition
to meeting most of the criteria above, they are: receiving DSP, Parenting Payment,
Jobseeker Payment or Youth Allowance; and work for at least 15 hours per week
(on or above minimum wages, or on productivity based wages through the
Supported Wage System) or are looking for work of at least 15 hours per week. 77

70.

There are some circumstances in which a person cannot be paid Mobility
Allowance. These include if: the person is an NDIS participant and has a plan in
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place providing for reasonable and necessary supports, or already receives support
under certain motor vehicle assistance schemes (such as the Department of
Veterans’ Affairs’ Vehicle Assistance Scheme). 78
71.

Mobility Allowance is paid fortnightly. As of 1 January 2020, the standard rate of
Mobility Allowance is $99.50 per fortnight. The higher rate is $139.10 per fortnight.
There is no applicable income or assets test.
Rent Assistance

72.

Rent Assistance (RA) is a supplement to help to cover the cost of rent. It may be
available to people with disability who receive payments such as DSP, JobSeeker
Payment, or Youth Allowance. It is provided under Part 3.7 of the SS Act.

73.

Generally, a person will be eligible for RA if they:
•

receive an eligible social security payment (which relevantly includes DSP,
Jobseeker Payment and Youth Allowance); 79

•

rent a home in Australia; 80 and

•

pay or are liable to pay more than the ‘rent threshold amount’ (a minimum
amount of rent, depending on the person’s family situation and the number of
children they have). 81

74.

A person will not be eligible for RA in certain circumstances, including if they are
leasing a home from a government housing authority, or if the person is an aged
care resident. 82

75.

There are some special rules for people who receive DSP, depending on their living
circumstances. To be eligible for RA:
•

•

76.

a person receiving DSP who lives with their parents must be:
–

younger than 18 and independent;

–

21 or older;

–

a member of a couple; or

–

caring for a dependent child; and

a person receiving DSP who does not live with their parents must be:
–

18 or older;

–

younger than 18 and independent; or

–

younger than 18 and living in disability accommodation or away from their
parents’ home due to a medical condition. 83

RA is paid at the rate of 75 cents for each dollar paid in rent above the person’s
relevant rent threshold, up to a maximum rate (which depends on the person’s
family situation). 84
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Pensioner Education Supplement
77.

Pensioner Education Supplement (PES) is a payment to assist people who already
receive certain social security or Department of Veterans’ Affairs payments with
costs associated with study. People with disability who receive other social security
payments, such as DSP or Jobseeker Payment, may therefore be eligible for PES.

78.

PES is provided under Part 2.24A of Chapter 2 of the SS Act. To qualify for PES, a
person must (broadly speaking) be at least 16 years of age, or be independent and
have reached the minimum school leaving age; 85 meet certain residence
requirements; 86 be studying an approved course at an educational institution; 87 and
be receiving another income support payment (such as DSP or Jobseeker
Payment). 88

79.

PES is paid fortnightly. The rate of payment depends on the recipient’s study load
and eligibility for certain other payments. 89
Youth Allowance

80.

Youth Allowance is an income support payment for people aged 24 or under. It is
relevant in the present context because it may be available to young people with
disability who are looking for work or studying.

81.

Youth Allowance is provided under Part 2.11 of Chapter 2 of the SS Act. A person
may qualify for Youth Allowance if (broadly speaking) they meet certain residence
requirements, are between the applicable minimum and maximum ages, and are
undertaking study or job search activities (unless exempt). 90

82.

A person may qualify if they have partial capacity to work (that is, they are assessed
as being unable to work for at least 30 hours per week, independent of relevant
support, for at least 2 years, due to a physical, intellectual or psychiatric impairment)
and are engaged for at least 30 hours per fortnight in suitable paid work. 91

83.

In some circumstances, a person who has made a claim for DSP which has not yet
been granted may be eligible for Youth Allowance. 92

84.

The rate of payment for Youth Allowance depends on a range of factors, including
the recipient’s age, whether they live at home or away from home and whether they
have any dependent children. 93 It is also subject to an income test, and, in some
circumstances, an assets test. 94
Youth Disability Supplement

85.

Youth Disability Supplement is a fortnightly income supplement payment for young
people with disability who already receive certain other payments. A person will
receive Youth Disability Supplement if they:
•

are under 21 years old, receive DSP and do not have children; or

•

are under 22 years old, receive Youth Allowance or ABSTUDY living allowance,
and are assessed as having a partial capacity to work. 95
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Carer Payment
86.

The social security law also provides for payments for carers or parents of people
with a disability.

87.

Carer Payment is an income support payment available to people who provide care
for another person who has a disability. Its purpose is to recognise that the carer is
not able to undertake substantial employment because of their caring
responsibilities. Carer Payment is provided under Part 2.5 of Chapter 2 of the
SS Act.

88.

A person is eligible for Carer Payment if (broadly speaking) they meet certain
residence requirements and provide constant care at home to (most relevantly):
•

a child with a severe disability or severe medical condition; 96 or

•

2 or more children each with a disability or medical condition; 97 or

•

an adult with a disability and one or more children each with a disability or
medical condition; 98 or

•

an adult with a disability; or 99

•

an adult with a disability and the dependent child of the adult. 100

89.

The care being provided must be ‘constant’. This is not defined in the SS Act, but
the Guide to Social Security Law states that it must amount to providing care on a
daily basis for a significant period during each day, which is at least equivalent to the
length of a normal working day. 101 The carer must provide care at home, but there
are some exceptions for circumstances where the care receiver is admitted to an
institution 102 or is hospitalised. 103

90.

The disability for which the care receiver requires care must either be permanent or
expected to last for at least 6 months. However, Carer Payment is also available in
some circumstances where the care recipient’s condition is terminal, 104 short term or
episodic. 105

91.

The rate of payment of Carer Payment depends on a range of factors including the
recipient’s relationship status, and the payment is subject to an income and assets
test. 106
Carer Allowance

92.

Carer Allowance is an income supplement available to people who provide care for
a person with a disability or medical condition in a private home. (This supplement is
distinct from the Carer Payment, which is a larger income support payment for those
who cannot undertake substantial paid employment due to their caring role. The
eligibility criteria are also different. However, the allowance can be paid in addition to
some social security income support payments, including the Carer Payment.)

93.

In some cases, the Carer Allowance is accompanied by a Carer Allowance Health
Care Card which entitles the holder to subsidised healthcare. It is provided under
Part 2.19 of Chapter 2 of the SS Act.
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94.

A person qualifies for Carer Allowance if they meet certain residence requirements
and provide daily care and attention on a daily basis to a person with a disability or
severe medical condition. ‘Daily care and attention’ is not defined in the SS Act, but
the Guide to Social Security Law states that it involves providing at least some
additional care and attention to the person that would not be required if they did not
have a disability. 107 This is a lower threshold than must be met for Carer Payment.
Generally, the carer and care recipient must live in the same residence.

95.

Further, the person receiving the care and attention must (broadly speaking):
•

in the case of a child – have a recognised disability or receive a minimum score
under the Disability Care Load Assessment (Child) Determination 2010; 108

•

in the case of an adult – have a disability and receive a minimum score under
the Adult Disability Assessment Determination 2018; 109

and be likely to suffer from the disability permanently or for an extended period of at
least 12 months.
96.

A $250,000 annual family income test threshold applies for Carer Allowance in most
cases. 110

97.

In some cases, a person who receives Carer Payment for a child may automatically
be entitled to Carer Allowance. 111 However, Carer Allowance is also available to
people who would not meet the qualifying criteria for Carer Payment (eg because
they do not provide constant care).
Carer Supplement

98.

Carer Supplement is an annual lump sum payment paid to recipients of Carer
Payment or Carer Allowance, at a rate of up to $600 for each eligible income
support payment and each person the carer receives Carer Allowance for. 112
Child Disability Assistance Payment

99.

Child Disability Assistance Payment is an annual lump sum payment for recipients
of Carer Allowance who care for a child under the age of 16 with a disability. It is
paid at a rate of up to $1,000 for each child who qualifies for Carer Allowance. 113
OTHER COMMONWEALTH PAYMENTS

Assistance for Isolated Children Scheme
100.

A number of payments are available under the Assistance for Isolated Children
(AIC) Scheme to eligible parents and carers of children who cannot attend an
appropriate state school because of geographical isolation. If the student has a
disability and requires a special school program, facilities or environment, an
‘appropriate state school’ will be one that can provide access to those things.
Payments under the AIC Scheme are funded under s 55A of the Student Assistance
Act 1973 (Cth).

101.

An eligible person may receive one of the following payments under the AIC
Scheme: 114
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102.

•

Boarding Allowance – to assist with the cost of a child boarding away from
home;

•

Distance Education Allowance – to assist with the cost of a child being homeschooled or studying by distance education;

•

Second Home Allowance – to assist with the cost of maintaining a second home
so a child can attend a local school; or

•

Assistance for Isolated Children Pensioner Education Supplement – if (broadly
speaking) the child receives DSP, and either boards away from home, lives in a
second home so they can attend a local school, or studies by distance
education or home-schooling.

Payments under the AIC Scheme are not available for students who receive (or
whose parent or carer receives) certain other payments, including Youth Allowance
and ABSTUDY. 115
Essential Medical Equipment Payment

103.

Essential Medical Equipment Payment (EMEP) is an annual payment to assist
eligible people with the additional energy costs of running essential medical
equipment or medically required heating or cooling.

104.

A person (or their carer) will qualify for EMEP if they:
•

use certain essential medical equipment (eg a home dialysis machine, home
ventilator or home respirator), or have certain medical conditions (eg a spinal
cord injury, stroke, or muscular dystrophies) that require the use of additional
heating and/or cooling, in their home;

•

are covered by a relevant Commonwealth Government concession card; and

•

are responsible, either wholly or partly, for meeting the energy costs associated
with running the equipment. 116

Continence Aids Payment Scheme
105.

The Continence Aids Payment Scheme (CAPS) provides a yearly payment to
eligible people to assist with the cost of products that help manage incontinence.

106.

To be eligible for CAPS, a person must (broadly speaking) be at least 5 years old,
have permanent and severe incontinence, and have an eligible condition that is the
cause of this. A person is not eligible if they receive relevant supports under the
NDIS or certain other relevant Commonwealth programs. 117
Payments for veterans

107.

The Commonwealth government provides a range of cash transfer payments to
people with disability outside of the Social Security Act.

108.

Most significantly, the Department of Veterans’ Affairs (DVA) provides payments to
veterans with disability, under the Veterans’ Entitlements Act 1986 (Cth) (VEA),
Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (Cth)
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(DRCA) and the Military Rehabilitation and Compensation Act 2004 (Cth) (MRCA).
These include the invalidity service pension and certain compensation payments for
people who have a disability arising from their service in the defence forces.
109.

A person’s receipt of a DVA payment or compensation may preclude them from also
receiving certain social security payments (such as DSP).
Invalidity service pension

110.

The invalidity service pension is an income support pension available to veterans
who have a disability. It is provided under Division 4 of Part 3 of the VEA.

111.

A person may be eligible for an invalidity service pension if they are a veteran, have
rendered ‘qualifying service’ (generally, service in which danger is incurred from
hostile forces of the enemy, or warlike service), and have been assessed as having
a permanent incapacity for work. 118

112.

An invalidity service pension is subject to an income and assets test. It is not
payable if a person already receives certain other payments, including a social
security pension or social security benefit (eg JobSeeker payment). 119
Compensation payments

113.

Veterans who have disabilities arising from their service may be able to receive
compensation or other payments or services under the DRCA (in relation to service
between 1988 and 2004) or the MRCA (in relation to service since 2004). For
example, under the MRCA a person may be eligible to receive:
•

compensation for a permanent impairment;

•

incapacity payments due to an inability or reduced ability to work;

•

medical treatment; or

•

household and attendant care services.

CONCESSIONS CARDS
114.

Recipients of some social security payments may also be eligible to receive a
concession card that gives them access to certain services at a concessional rate.
Pensioner Concession Card

115.

A Pensioner Concession Card is automatically issued to a person who receives a
payment such as DSP, Carer Payment, or Jobseeker Payment (where the person
has a partial capacity to work). 120 It allows the cardholder to access cheaper
medicine and health care. State and Territory governments also offer discounts on
certain other costs (eg utility bills, public transport fares) to persons holding a
Pensioner Concession Card.
Health Care Card

116.

A Health Care Card is automatically issued to a person who does not qualify for a
Pensioner Concession Card and receives a payment such as JobSeeker Payment
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or Youth Allowance. 121 It allows the cardholder to access cheaper medicines and
some other discounts. State and Territory governments may also offer concessions
to cardholders for costs such as energy costs and public transport costs.
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OVERVIEW OF THIS CHAPTER
1.

This Chapter considers aspects of the law concerning money and the management
of finance that may affect people with disability in distinct ways. First, it deals with
the payment of compensation to people who have acquired a disability as the result
of a personal injury, both at general law (ie, claiming damages in court) and under
special-purpose statutory schemes (ie, under legislation that provides alternative
means of obtaining compensation). It outlines the circumstances in which
compensation may be payable, and the types of loss that may be covered. It also
briefly discusses the potential effect of compensation on a person’s entitlements
under the NDIS and the social security law.

2.

Next, it deals with particular issues that arise in relation to the capacity of people
with disability to obtain insurance. As detailed below, discrimination law applies in
modified ways to the provision of insurance, and permits cover to be refused or
offered on different terms to people with disability where certain conditions are met.

3.

Thirdly, this Chapter discusses the statutory regimes under which decisions relating
to finance and property can be made on behalf of a person whose disability impairs
their ability to manage their own affairs. It deals with the making of enduring powers
of attorney (under which a person may appoint someone to make decisions on their
behalf in the event that they lose capacity) and administration or financial
management orders (under which a tribunal or board can appoint a decision-maker
for a person who does not have capacity in relation to financial matters).

4.

The Chapter also outlines statutory ‘nominee’ arrangements, under which one
person can be appointed to act on behalf of another for the purposes of a specific
legislative scheme. We discuss these arrangements in the context of the NDIS and
social security law.

5.

Finally, people with disability may be differentially affected by aspects of the law
relating to credit, finance and consumer affairs. These issues are discussed in
Chapter 11: Civil Justice.
COMPENSATION

Interaction between the NDIS and other sources of compensation
6.

While the National Disability Insurance Scheme (NDIS) will fund the provision of
reasonable and necessary supports to participants, it is not intended to replace
existing legal mechanisms for obtaining compensation. 1 These mechanisms may
include statutory compensation schemes (eg, for motor vehicle or workplace
accidents) and common law claims for personal injury.

7.

A person who has already received compensation for a personal injury that caused
or contributed to their disability may still become a participant in the NDIS. However,
as outlined in Chapter 1: NDIS, the amount payable to a person in respect of
supports or services under the scheme may be reduced where they have previously
received or foregone compensation in respect of a personal injury. 2 There are also
provisions empowering the CEO to require a participant to take reasonable action to
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obtain compensation to which they may be entitled, or to commence or take over a
claim on their behalf.
8.

Accordingly, existing statutory schemes and common law principles regarding the
provision of compensation for personal injury remain significant in this field.
Obtaining compensation at common law

9.

Where a person acquires a disability as a result (or partially as a result) of a
personal injury, they may be able to seek compensation at common law. This could
arise in a variety of scenarios – eg, motor vehicle accidents, medical negligence,
unsafe products or accidents at work. In this context, the most relevant cause of
action would be a claim in damages for negligence.
When might a person be able to make a claim in negligence?

10.

11.

12.

To make a successful claim in negligence, a person must establish that:
•

the defendant owed them a duty of care;

•

the defendant failed to exercise reasonable care in the discharge of that duty;
and

•

the person suffered reasonably foreseeable and proximate injury or loss as a
result of the breach of that duty. 3

Whether or not a person has a common law duty of care depends on an
assessment of a range of factors, such as:
•

whether it is reasonably foreseeable that an act or omission of the defendant
would result in injury to the plaintiff or their interests;

•

whether the defendant has control over a particular situation that carries with it
a risk of harm, of which the defendant knows or should know; and

•

whether the plaintiff is vulnerable (in the sense that they could not reasonably
be expected to adequately safeguard their interests from harm). 4

There are a number of recognised categories of relationship in which a duty of care
will always be owed (such as the relationship between employer and employee, or
between the occupier of premises and entrants upon those premises). 5 The
standard of care required is one which is reasonable in the circumstances (such
that, the more hazardous an undertaking, the higher the standard may be). 6
What kinds of losses can a person be compensated for?

13.

Upon making a successful claim, a plaintiff may be awarded various classes of
damages. Broadly, these are divided into damages for economic and non-economic
loss. The fundamental principle is that damages should put the plaintiff, as nearly as
possible, in the position they would be in if they had not suffered the injury. 7
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Economic loss
Loss of earnings or loss of future earning capacity

14.

A person is entitled to damages for the difference between their earning capacity
before and after the injury. 8 Where the plaintiff was unemployed at the time of their
injury, damages under this head would be calculated on the basis of how they would
have used their earning capacity in future, in addition to a sum for the loss of their
opportunity to fully exploit that capacity. 9
Medical expenses

15.

Claimants can also recover a range of medical expenses, such as the costs of
continuing professional care, aids, appliances, adapted domestic items (including
cars), the cost of transport and the cost of a personal attendant. 10
Gratuitous services and attendant care provided to the claimant

16.

The value of gratuitous services provided by family members or friends are
recoverable by reference to the reasonable cost of those services at a commercial
rate. This includes nursing and domestic assistance. 11
Expenses of visits by friends/relatives

17.

Expenses incurred by relatives when visiting injured family members are
recoverable to the extent that they are reasonably necessary for alleviation of the
claimant’s condition. 12 This means that the visits must have a definite therapeutic
value. 13 The damages recoverable include the expenditure of the claimant’s
relatives on transport and accommodation, and any wages lost due to time off work.
Non-economic loss

18.

‘General damages’ are awarded to compensate a claimant for pain and suffering,
and loss of enjoyment of life. In the absence of a physical injury, a recognisable
psychological injury is generally required before such compensation will be
awarded.
Pain and suffering

19.

Damages for pain and suffering accounts for both mental and physical pain and
suffering as a result of the injury. Damages under this head are also awarded to
compensate a claimant for any permanent disfigurement. 14
Loss of amenities/loss of enjoyment of life

20.

Damages for loss of amenities may be awarded where a person’s injury negatively
impacts their life to the extent that they are impeded or prevented from pursuing
former activities. This head of damage compensates a person for loss of pleasure
derived from areas such as work, hobbies and sport, and marriage or child-bearing,
as well as the inconvenience caused by the injury. 15
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21.

A plaintiff may also be compensated for the loss of their capacity to provide
gratuitous personal domestic services to another person. 16
Loss of expectation of life/curtailment of life

22.

An award of damages may also take account of any suffering caused or likely to be
caused by the person’s awareness of any reduction in their life expectancy. 17
Injury to spouse

23.

Finally, damages may be available to compensate a person for the loss of comfort
and assistance of a spouse. 18
Heads of damages may be restricted by legislation

24.

Damages of the kinds outlined above may be available at common law. However,
some jurisdictions have legislatively abolished or restricted the availability of certain
classes of damages. For instance, certain States and Territories have abolished
damages for the loss of comfort and assistance of a spouse, 19 and legislated to
allow for a restricted version of damages for loss of capacity to provide care for
others. 20
Statutory compensation/insurance schemes

25.

In addition to a common law claim for damages, there are a number of statutory
compensation schemes that may be available to a person who suffers an injury
resulting in disability. These are special-purpose schemes that apply only in respect
of injuries acquired in particular contexts – most commonly, at work or in a motor
vehicle accident. Their features and scope vary significantly between jurisdictions.
National Injury Insurance Scheme

26.

In the same report in which the Productivity Commission recommended the
establishment of the NDIS, it also proposed a separate National Injury Insurance
Scheme (NIIS) to provide a minimum level of lifelong care and support to people
catastrophically injured in motor vehicle, workplace, medical and general accidents.
This was to be a no-fault scheme made up of individual but consistent State and
Territory laws meeting agreed minimum standards. 21
Motor vehicle accidents

27.

In 2017, as the first stage of implementing the NIIS, the States and Territories
agreed to amend or enact legislation to provide motor vehicle accident
compensation schemes based on an agreed set of minimum national standards. 22
These include the following:
•

support is to be provided on a no-fault basis (ie, regardless of who caused the
accident);

•

the schemes are to apply to accidents involving registerable vehicles on public
roads, or other locations where registered vehicles are commonly driven, and
adjacent areas;
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•

the schemes must cover at least specified kinds of spinal cord injury, traumatic
brain injury, multiple amputations (and certain single amputations), severe
burns and permanent traumatic blindness;

•

the schemes will not be available to NDIS participants already receiving funding
in respect of the relevant impairment, or those who have received common law
compensation; and

•

the schemes must provide reasonable and necessary care of at least the
following kinds:
–

medical and dental treatment;

–

ambulance transportation;

–

rehabilitation, respite care, attendant care and domestic assistance;

–

aids, appliances and artificial limbs, eyes or teeth;

–

education and vocational training;

–

home and transport modification;

with eligibility for particular supports being assessed based on similar principles
to those which apply under the NDIS (eg, supports are to help the individual to
achieve their goals and participate in the community, must represent value for
money, and must not be more appropriately provided through other service
systems). 23
28.

Each jurisdiction has flexibility as to how it implements those principles, and may
choose to provide higher levels of care and support. However, where a jurisdiction
does not meet the agreed standards, individuals who are not covered by its scheme
for that reason may instead receive support through the NDIS (in which case, that
jurisdiction will be wholly responsible for the cost). 24
Progress towards the national scheme

29.

All jurisdictions have now established no-fault schemes offering long-term care to
people who are seriously injured in motor vehicle accidents. As these are
alternatives to seeking compensation at common law, a person’s right to claim
damages is generally extinguished to at least some extent where compensation is
paid under the statutory scheme (though this varies between jurisdictions). 25

30.

The relevant Acts are:
•

NSW: the Motor Accidents (Lifetime Care and Support) Act 2006 (NSW), which
provides for the funding of lifelong care and support of the kinds set out in the
minimum standards for a person catastrophically injured in a motor vehicle
accident, on a no-fault basis. 26

•

Victoria: the Transport Accident Act 1986 (Vic), under which a person injured in
a motor vehicle accident (without limits as to severity) can receive various kinds
of lifetime care and support (as well as some payments for loss of income and
earning capacity) on a no-fault basis. 27
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31.

•

Queensland: the National Injury Insurance Scheme (Queensland) Act 2016
(Qld) establishes a no-fault scheme providing treatment, care and support of the
agreed kinds to people who suffer serious personal injuries (defined in terms
consistent with the minimum standards) in motor accidents. 28

•

Tasmania: the Motor Accidents (Liabilities and Compensation) Act 1973 (Tas),
which provides lifetime care and support on a no-fault basis to those who suffer
personal injury resulting directly from a motor accident (without specific
limitations as to the severity of the injury). 29

•

South Australia: the Motor Vehicle Accidents (Lifetime Support Scheme) Act
2013 (SA), which provides for the lifetime treatment, care and support of people
catastrophically injured in motor vehicle accidents in terms broadly consistent
with the agreed principles, on a no-fault basis. 30

•

Western Australia: the Motor Vehicle (Catastrophic Injuries) Insurance Act
2016 (WA), which provides for the funding of lifelong treatment, care and
support of the agreed kinds for those who suffer catastrophic motor vehicle
accident injury on a no-fault basis. 31

•

Australian Capital Territory: the Lifetime Care and Support (Catastrophic
Injuries) Act 2014 (ACT), which establishes a no-fault scheme for the provision
of lifetime care and support of the agreed (and certain other) kinds for people
who have been catastrophically injured in various contexts, including motor
accident injuries occurring after 30 June 2014. 32

•

Northern Territory: the Motor Accidents (Compensation) Act 1979 (NT), which
establishes a no-fault compensation scheme for injury resulting from motor
vehicle accidents (without specific limits as to the severity of the injury, other
than for attendant care services). The benefits available do not align precisely
with the agreed list, but do include loss of earning capacity. 33

These laws broadly reflect the agreed minimum standards. However, the regimes
are often complex, and differ between jurisdictions in many respects. Among other
things, they prescribe different exclusions (ranging from injuries that are deliberately
self-inflicted to injuries suffered in a race).
Workers compensation

32.

All States and Territories also have legislation in place in respect of workplace
accidents. An employee who acquires a work-related injury or disability may become
entitled to compensation or other assistance under Commonwealth, State or
Territory workers compensation laws. The relevant statutory schemes are outlined in
Chapter 7: Employment.
Effect of compensation on social security entitlements

33.

Finally, it is important to note that the receipt of compensation may affect a person’s
entitlement to other benefits. For instance, as outlined above, where an NDIS
participant has received or foregone certain prior amounts of compensation for a
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personal injury that played a causal role in their impairment, this can affect the value
of the supports and services they are eligible to receive under their plan.
34.

The receipt of compensation by a person or their partner may also have implications
for the person’s social security entitlements. Certain social security payments,
including the carer payment and disability support pension, are known as
‘compensation affected payments’. 34 These payments may be affected where a
person has received compensation, or has failed to take reasonable action to obtain
compensation to which they may be entitled. 35 Depending on a range of factors, the
effect may be to reduce the payment, render it not payable (at least for a period of
time), or require some of it to be repaid. 36

35.

‘Compensation’ is defined to capture certain forms of lump sum and periodic
payments wholly or partly in respect of lost earnings, or lost capacity to earn,
resulting from personal injury. 37

36.

The general policy underlying these provisions is that, where a person is unable to
work due to a compensable injury, they should not receive income support from both
the social security and compensation systems at the same time. 38 However, the
Secretary has a discretion to treat the whole or part of a compensation payment as
not having been made, or not liable to be made, if he or she thinks it appropriate in
the special circumstances of the case. 39
INSURANCE

Discrimination in insurance law
37.

The ability to obtain insurance – particularly health insurance – may be significant to
managing the risks associated with a person’s disability. However, the business of
insurance necessarily involves differentiating between customers based on risk
(including risks associated with pre-existing health conditions). 40 Accordingly, an
insurer might choose to refuse coverage, charge higher premiums or impose
exclusions due to the risk presented by a person’s disability.

38.

Accordingly, discrimination law is highly relevant in this context. As outlined in
Chapter 8: Discrimination, it is unlawful to discriminate on the basis of disability in
respect of the provision of services. Under the Disability Discrimination Act 1992
(Cth) (DDA), for instance, a person must not discriminate against another person on
the grounds of disability:

39.

•

by refusing to provide the other person with services; or

•

in the terms or conditions on which they provide the services; or

•

in the manner in which they provide the other person with services. 41

‘Services’ expressly includes services relating to insurance. 42 However, the DDA
provides an express exemption where an insurer refuses to offer a person an
annuity, life insurance policy or other insurance policy, or discriminates in respect of
its terms or conditions, where:

216

40.

•

the discrimination is based upon actuarial or statistical data on which it is
reasonable for the insurer to rely, and the discrimination is reasonable, having
regard to the data and other relevant factors; or

•

where such data is not available and cannot reasonably be obtained – where
the discrimination is reasonable having regard to other relevant factors. 43

Guidelines published by the Australian Human Rights Commission state that the
matters to be taken into account in determining the reasonableness of any
discrimination include:
•

practical and business considerations;

•

whether less discriminatory options were available;

•

the individual’s particular circumstances;

•

all other relevant features of the case (eg, whether the person is receiving
effective treatment for an impairment); and

•

the aims of the DDA, especially the aim of eliminating disability discrimination
as far as possible. 44

41.

Reasonableness is to be judged objectively, based on what the insurer knew or
should have known. 45 The insurer bears the burden of showing that this exemption
applies. 46

42.

These principles were illustrated in the case of QBE Travel Insurance v Bassanelli
(2004) 137 FCR 88. In that case, an applicant with metastatic breast cancer sought
travel insurance for a short trip to Japan. The insurer refused to grant her cover of
any kind (including insurance for property loss and damage, or a general policy
excluding claims relating to her pre-existing medical condition). The applicant
instead obtained insurance from a different provider.

43.

The insurer did not rely on or seek actuarial or statistical data. 47 However, due to the
way in which the proceedings were conducted, this point was not pursued, and the
court instead considered the reasonableness of the discrimination having regard to
‘other relevant factors’. 48 The insurer stated that its reasons for refusing coverage to
the applicant were that:

44.

•

it was often difficult to determine whether a claim was causally related to a preexisting condition (which the court did not wholly accept, on the evidence);

•

decisions as to whether to accept a claim often had to be made hurriedly and on
limited information provided over the telephone; and

•

complexities in communicating with claimants in foreign countries increased the
difficulty of making a correct decision. 49

In determining whether the discrimination was reasonable on those grounds, the
court considered it relevant that the applicant had subsequently obtained a policy
from a reputable insurer excluding only claims arising out of her existing medical
condition. 50 Further, the court viewed the refusal as disproportionate, insofar as the
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insurer could have offered coverage for property damage or excluded claims relating
to the applicant’s pre-existing condition. 51 The insurer did not explore those options
or seek further information from the applicant. 52
45.

The court concluded that the insurer had failed to establish that the discrimination
was reasonable, and remarked that the insurer’s decision-making process was a
formulaic one that tended to stereotype the respondent by reference to her
disability. 53

46.

An example of where an insurer sought to rely on the actuarial and statistical data
exception is Ingram v QBE Insurance (Australia) Ltd (Human Rights) [2015] VCAT
1936. In that case, a travel insurer relied on a blanket mental illness exclusion in a
client’s policy to refuse to indemnify her when she was unable to start her trip due to
the onset of a depressive illness. The Victorian Civil and Administrative Tribunal
found that the insurer had not produced evidence sufficient to establish that it was
more probable than not that:

47.

•

at the relevant points in time, the acts of discrimination by the insurer were
based on actuarial or statistical data; or

•

the insurer would suffer unjustifiable hardship if it did not include the exclusion
clause in its policy.

As such, the insurer had engaged in unlawful discrimination both when it included
the mental illness exclusion in the policy, and when it denied the applicant indemnity
in reliance on that exclusion. However, the Tribunal declined to make a declaration
that the insurer had engaged in unlawful discrimination in order to avoid suggesting
that the decision applied to insurers more broadly, beyond the facts of that particular
case.
Capacity to obtain insurance

48.

49.

As discussed in Chapter 11: Civil Justice, a person with impaired decision-making
capacity may be unable to enter a contract (such as a contract of insurance). Their
capacity to do so will be assessed by reference to whether they have:
•

such soundness of mind as to be capable of understanding the general nature
of what they are doing by entering into the contract; and

•

the capacity to understand the transaction when it is explained. This usually
requires an understanding of the ‘broad operation’ or ‘general purport’ of the
relevant contract. 54

Relevantly, an insurer may be required to make ‘reasonable adjustments’ to enable
a person with disability to access their services. 55 This might include providing an
insurance contract in an accessible format, 56 thereby assisting the person to
understand it. Where the person does not have capacity to enter the contract,
however, an administrator appointed for the person would generally have the power
to do so on their behalf.
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ADMINISTRATION AND POWERS OF ATTORNEY

Managing financial affairs – appointment of administrators
Substituted and supported decision-making in financial matters
50.

Where a person’s disability affects their decision-making capacity in respect of
matters relating to their property and finances, it may be considered necessary to
appoint a person to manage those affairs on their behalf. All States and Territories
have legislative schemes empowering a relevant board, tribunal or court to make
orders appointing such a person (variously described as an administrator, financial
manager, or other similar role).

51.

These laws provide for what is known as ‘substituted decision-making’. That is, they
empower one person to make decisions on behalf of another person with impaired
capacity. In doing so, the decision-maker must usually apply one of two tests (or a
combination thereof). These involve:
•

giving effect to what the person would have decided if they had capacity; or

•

making the decision that the substitute decision-maker considers to be in the
person’s best interests.

52.

However, the Australian Law Reform Commission (ALRC) has recommended that
all jurisdictions take steps to formally recognise and promote ‘supported decisionmaking’. 57 Broadly speaking, supported decision-making frameworks provide for a
person with impaired capacity to identify someone to help them to make,
communicate and give effect to their own decisions, without making those decisions
for them.

53.

Victoria has put in place a legislative regime that provides for the making of
‘supportive guardianship’ and ‘supportive administration’ orders by the Victorian Civil
and Administrative Tribunal, and the appointment of ‘supportive attorneys’ by the
individual in question. The features of this legislation, and the concepts of
substituted and supported decision-making more broadly, are outlined in
Chapter 10: Family and Decision-Making. In this Chapter, we focus on the
substituted decision-making regimes in force in all States and Territories to the
extent that they are relevant to financial matters.
Substituted decision-making regimes – financial matters

54.

Chapter 9: Health discusses the legal framework for the appointment and
regulation of guardians. Administrators are usually appointed and regulated under
the same legislation, in accordance with similar principles.

55.

Broadly speaking, however, while guardians have decision-making powers in
relation to ‘personal matters’, administrators have powers in relation to ‘financial
matters’. 58 These generally extend to any matter relating to the person’s finances
and property, and related legal matters, such as:
•
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paying the person’s daily living expenses;

56.

57.

58.

•

carrying on the person’s trade or business;

•

performing contracts entered into by the person;

•

paying tax, rates, insurance premiums, mortgages and other debts;

•

taking out insurance and making investments for the person;

•

making real estate transactions; and

•

withdrawing or depositing funds in a financial institution. 59

The criteria for the appointment of administrators or financial managers vary
between jurisdictions. Broadly speaking, however, it is usually necessary to
establish matters similar to the following:
•

the person is not capable of managing the affairs to which the order would
relate; and

•

another person needs to be appointed to manage those affairs on the person’s
behalf; and

•

it is in the person’s best interests that an administrator be appointed. 60

Among other things, the relevant laws generally set out:
•

Who may be an administrator (generally, an adult or trustee company who is
assessed by the relevant Board or Tribunal as ‘suitable’, or the Public Trustee
or Guardian (though the latter can often only be appointed as a last resort)). 61

•

The powers of administrators (which generally relate to making decisions and
taking actions in relation to the financial and property matters outlined above).
Orders may generally be plenary, or expressly exclude part of the estate and/or
particular kinds of power. 62

•

The obligations of administrators (which generally relate to matters such as
acting honestly, diligently, in good faith and in the person’s best interests,
protecting them from exploitation, and avoiding conflicts of interest). 63

•

The circumstances in which administrators can be removed (which tend to
include circumstances in which the relevant Board or Tribunal is satisfied that
the administrator is not competent, no longer suitable, has failed to exercise
functions or powers, has committed criminal offences, or has contravened
provisions of the relevant Act). 64

The appointment of an administrator often suspends a person’s own contractual
capacity to transact in respect of matters covered by the order. This is discussed in
more detail in Chapter 11: Civil Justice.
Enduring powers of attorney

59.

Legislation providing for the appointment of guardians and administrators generally
becomes relevant only after a person has lost their decision-making capacity in
relation to a particular matter. However, State and Territory laws also enable people
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to make advance arrangements for the management of their affairs in the event that
they lose capacity in future.
60.

An enduring power of attorney is a means by which a person can empower their
chosen representative to do, on their behalf, anything that the person may lawfully
authorise them to do (in relation to financial matters, and, in several jurisdictions,
also personal matters), subject to any conditions or limits set out in the instrument or
relevant legislation. 65 The person (the ‘maker’) can only make an enduring power of
attorney while they have capacity; otherwise, the instrument will be invalid. 66
However, the appointment can have effect both while they retain capacity and after
they lose it.

61.

In most jurisdictions, an adult, the Public Trustee (or equivalent body) or a trustee
company can be appointed as attorney. 67 The attorney will then become an agent
for the maker, and will owe them fiduciary obligations at general law – eg, to avoid
conflicts of interest, and place the best interests of the maker above their own. 68

62.

The attorney must obey the maker’s instructions, so long as they have the capacity
to give them. 69 Once the maker has lost capacity, the attorney must continue to
comply with the terms of the appointment. 70 Attorneys also have a range of other
obligations. For instance:
•

Legislation expressly requires attorneys to avoid conflicts of interest in some
jurisdictions (subject to specific authorisation), and it is likely that the same
obligation would apply at general law in others. 71 An attorney cannot use their
power to deal with the maker’s property for their own benefit (though this may
be overcome by a specific authorisation in the instrument). 72 Common law and
legislation also impose limits on attorneys’ ability to make gifts of the maker’s
property. 73

•

In some jurisdictions, attorneys must comply with general statutory principles
when exercising their powers in respect of a person who lacks capacity – eg,
they must support the person to participate in decisions, take their views and
wishes into account, and promote their wellbeing. 74

•

Attorneys are required to act honestly and diligently (or have comparable
obligations) under legislation in most jurisdictions, and would have equivalent
common law obligations in others. 75

•

In some jurisdictions, attorneys must keep the maker’s property separate from
their own (other than jointly owned property), and keep certain records. 76

63.

Most jurisdictions also limit the circumstances in which the attorney can resign once
the maker has lost capacity. This will often require the person to obtain leave from a
relevant court or Tribunal. 77

64.

An enduring power of attorney will generally give way where an administrator is
appointed (though a Tribunal may avoid appointing an administrator where a
satisfactory enduring power of attorney is in place). 78
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Oversight of attorneys
65.

Certain courts and tribunals have powers to review and revoke enduring powers of
attorney in a range of circumstances – eg, where it would be in the best interests of
the principal or better reflect their wishes, or where the attorney has not complied
with the relevant legislation. 79 Further, some jurisdictions have legislation that
expressly renders an attorney liable to compensate the principal for losses
occasioned by the attorney breaching their duties. 80

66.

Victoria has also established specific offences relating to the dishonest obtaining,
revocation or use of an enduring power of attorney to obtain a financial advantage or
cause loss to another person. 81 Even in jurisdictions without targeted offences,
however, general law dishonesty offences (eg, fraud or obtaining by deception) may
to apply to attorneys who misuse their powers for personal gain.
Other forms of substitute financial management – nominee provisions

67.

Finally, particular pieces of legislation may provide for the appointment of a person
to act on behalf of an individual with impaired capacity in respect of financial and
related matters. Two key legislative schemes that provide for the making of such
arrangements are the NDIS Act and the social security law.
Nominees under the NDIS

68.

A ‘plan nominee’ or ‘correspondence nominee’ can be appointed for an NDIS
participant under the NDIS Act, either at the request of the participant or on the
initiative of the CEO of the National Disability Insurance Agency. Nominees may do
certain things under or for the purposes of the Act on the participant’s behalf, and
their actions have effect, for the purposes of the NDIS Act, as though done by the
participant. The powers and duties of nominees are outlined in Chapter 1: NDIS.
Nominees under the social security law

69.

Similar provisions exist under the social security law. Part 3A of the Social Security
(Administration) Act 1999 (Cth) (SSA Act) provides for the Secretary to appoint a
payment nominee or a correspondence nominee in relation to a person (the
principal). 82 These powers do not depend on the principal having impaired decisionmaking capacity.

70.

A person may be appointed as both a payment nominee and a correspondence
nominee for the purposes of the ‘social security law’. 83 Before appointing a person
as a nominee, the Secretary must obtain the proposed nominee’s written consent,
and must take into account the wishes (if any) of the proposed principal. 84
Payment nominees

71.

Where a payment nominee is appointed, the Secretary can direct that the whole, or
a specified part, of a ‘relevant payment’ that is payable to the principal must instead
be paid to the nominee. 85 ‘Relevant payment’ is defined in s 123A, and includes
social security periodic payments.
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72.

The relevant amounts are then paid to the nominee’s bank account on behalf of the
principal, and are deemed to have been paid to the principal for the purposes of the
social security law. 86 The nominee can be required to account for money paid to
them on the principal’s behalf. 87
Correspondence nominees

73.

A correspondence nominee may, subject to certain limits, do any act that may be
done by a benefit recipient under, or for the purposes of, the social security law. 88
For instance, the nominee may apply for a social security payment on the person’s
behalf, and that application will be taken to have been made by the benefit
recipient. 89

74.

Further, a notice that the Secretary is authorised or required by the social security
law to give to a benefit recipient may be given to the person’s correspondence
nominee. 90 Such a notice will be taken to have been given to the benefit recipient. 91
Acts done by the correspondence nominee for the purpose of satisfying a
requirement of a notice are taken to have been done by the benefit recipient. 92

75.

If the correspondence nominee fails to satisfy a requirement in a notice, the benefit
recipient will be taken to have failed to comply with the requirement. 93 This may
have adverse consequences for their ability to, eg, receive further payments.
However, a principal is protected against criminal liability for the actions of their
nominee. 94
Duties of nominees

76.

A nominee must act in the best interests of the principal. 95 However, the nominee
will not be taken to have breached that duty if there were reasonable grounds for
believing that their relevant action, or decision not to act, was in the principal’s best
interests at the time. 96

77.

The Act does not prescribe a penalty for breach of that duty. Nominees are also
protected against criminal liability under the social security law in respect of anything
done in good faith in their capacity as nominee. 97
Removal of nominees

78.

The Secretary may suspend or revoke a nominee appointment in particular
circumstances. 98 Broadly, this captures circumstances in which:
•

the nominee fails to comply with a notice under ss 123K (requiring the nominee
to give the Secretary notice of certain events or changes of circumstances) or
123L (requiring a payment nominee to account for their management of funds),
or

•

the person, in accordance with a notice under s 123K, informs the Secretary of
an event or change of circumstances that is likely to affect their ability to act as
nominee, or receive or comply with notices under the Act. 99
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Further information
79.

Nominee arrangements under the NDIS and social security law, and proposals for
their reform, are discussed in more detail in the Australian Law Reform
Commission’s 2014 report, Equality, Capacity and Disability in Commonwealth Laws
(in chapters 5 and 6 respectively). In particular, the Commission recommended the
adoption of supported decision-making frameworks under these Acts.
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OVERVIEW
1.

This Chapter discusses the application of laws governing the employment of people
with a disability.

2.

Building on the discussion in Chapter 8: Discrimination, this Chapter commences
with a discussion of relevant workplace relations laws (primarily the Fair Work Act
2009 (Cth) (FW Act)) that prohibit discrimination on the ground of disability, including
a discussion of how these provisions interact with Commonwealth, State and
Territory anti-discrimination laws.

3.

We then discuss how terms and conditions of employment for employees with a
disability are set, with a particular emphasis on the legal mechanisms that allow for
employees with a disability to be paid reduced minimum wages.

4.

This Chapter then goes on to discuss the law governing harassment and bullying,
reasonable adjustments and flexible working arrangements, and laws allowing
employees with an intellectual disability to be represented by other persons. The
Chapter concludes by providing a brief overview of the entitlements of employees
who acquire a disability in the course of their employment under workers
compensation laws.
RELEVANT WORKPLACE LAWS

Coverage of the FW Act
5.

6.

The main law governing the rights and obligations of employers and employees in
Australia is the Fair Work Act 2009 (Cth) (FW Act). The FW Act generally applies to
‘national system employers’ and ‘national system employees’, which include the
majority of employers and employees in Australia. Specifically, the FW Act generally
applies to:
•

all Commonwealth employees;

•

all employees in Victoria, the Northern Territory and the Australian Capital
Territory;

•

all employees employed in private enterprise in New South Wales, Queensland,
South Australia and Tasmania; and

•

all employees employed by a constitutional corporation (ie a trading, financial or
foreign corporation) in Western Australia. 1

The FW Act generally excludes the operation of State and Territory industrial laws in
respect of national system employers and employees. 2 Accordingly, to the extent
that a particular matter is dealt with by the FW Act, the focus of the discussion in this
Chapter is on the relevant provisions of the FW Act. Where relevant, a brief
description of the operation of equivalent State and Territory industrial laws is
provided.
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Employment discrimination
Overview of FW Act provisions
7.

As will become apparent from the discussion below, the FW Act generally does not
operate to displace Commonwealth discrimination laws. Further the FW Act is stated
not to exclude State and Territory discrimination laws. 3 The starting position is
therefore that the FW Act generally does not authorise any act which is unlawful
under any relevant anti-discrimination law.

8.

In addition, as discussed further below, the Fair Work Act contains a number of
specific protections against discriminating against employees with a ‘mental or
physical disability’, 4 including:

9.

•

preventing the inclusion of discriminatory terms in industrial instruments,
specifically modern awards and enterprise agreements; and

•

preventing the taking of ‘adverse action’ or the unlawful termination of an
employee on the basis of mental or physical disability.

Further, in performing its functions under the FW Act, the Fair Work Commission
(FWC) is required to take into account the need to prevent and eliminate
discrimination on the basis of physical or mental disability.
Discriminatory terms in modern awards and enterprise agreements

10.

Most national system employees are covered by either a modern award, an
enterprise agreement or both. Modern awards and enterprise agreements serve
similar functions in that they both set terms and conditions of employment. Modern
awards are made by the FWC and set terms and conditions of employment applying
to a particular industry or occupation. Enterprise agreements are made by
employers and their employees and are approved by the FWC, and set terms and
conditions of employment applying only to the employer’s enterprise. If an employee
is covered by both a modern award and an enterprise agreement, generally only the
enterprise agreement will apply to determine the employee’s terms and conditions of
employment. 5

11.

Section 153(1) of the FW Act provides that a modern award must not include terms
that discriminate against an employee because of, or for reasons including, amongst
other things, the employee’s physical or mental disability.

12.

However, s 153(2) relevantly provides that a term of a modern award does not
discriminate against an employee:
•

if the reason for the discrimination is the ‘inherent requirements’ of the particular
position held by the employee (the concept of ‘inherent requirements’ is
discussed in Chapter 8: Discrimination); or

•

merely because it discriminates in relation to the employment of an employee
as a member of the staff of an institution that is conducted in accordance with
the doctrines, tenets, beliefs or teachings of a particular religion or creed in
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good faith and to avoid injury to the religious susceptibilities of adherents of that
religion or creed.
13.

Further, s 153(3)(b) provides that a term of a modern award does not discriminate
against an employee merely because it provides for minimum wages for all
employees with a disability, or a class of employees with a disability. The issue of
minimum wages for employees with a disability is dealt with later in this Chapter.

14.

If a discriminatory term is included in a modern award in contravention of s 153, the
term is of no effect. 6

15.

Similar provisions apply in relation to enterprise agreements:

16.

•

Before approving an enterprise agreement, the FWC must be satisfied that the
agreement does not include any ‘unlawful terms’, including any ‘discriminatory
terms’ (ss 186(1) and (4), 194(a)).

•

Section 195(1) provides that a term of an enterprise agreement is a
‘discriminatory term’ to the extent that it discriminates against an employee
because of, or for reasons including, amongst other things, the employee’s
physical or mental disability. However, s 195(2) and (3) provide for the same
exceptions relating to inherent requirements, religious institutions and minimum
wages as apply in relation to modern awards under s 153(2) and (3).

•

Section 253(1)(b) provides that a term of an enterprise agreement is of no effect
to the extent that it is an ‘unlawful term’, including to the extent that it is a
‘discriminatory term’.

If a modern award or an enterprise agreement is referred to the FWC by the
President of the Australian Human Rights Commission (AHRC) under s 46PW of the
Australian Human Rights Commission Act 1986 (Cth) (AHRC Act), the FWC must
review the modern award or enterprise agreement. 7 Relevantly, s 46PW of the
AHRC Act authorises the AHRC to receive complaints alleging that a person has
done a ‘discriminatory act under an industrial instrument’. A ‘discriminatory act under
an industrial instrument’ includes an act under a modern award or enterprise
agreement that would be unlawful under Pt 2 of the Disability Discrimination Act
1992 (Cth) (DDA) but for the fact that the act was done in direct compliance with the
award or agreement (s 46PW(7)). 8 If the FWC considers that a modern award or
agreement requires a person to do an act that would be unlawful under Pt 2 of the
DDA but for the fact that the act would be done in direct compliance with the award
or agreement, the FWC must vary the award or agreement so that it no longer
requires the person to do that act (ss 161(3) and 218(3) of the FW Act). 9
State industrial laws governing discriminatory terms in industrial instruments

17.

The Industrial Relations Act 2016 (Qld) (Qld IR Act) contains provisions that are
similar to some of the provisions of the FW Act described above:
•
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Section 143(1)(a) of the Qld IR Act provides that a modern award made under
that Act must not include a provision that ‘discriminates against an employee’.
However, s 143(2)(b) provides that a modern award does not discriminate

against an employee only because it provides for minimum wages for
employees with a disability.

18.

•

Section 207(1) of the Qld IR Act provides that a collective bargaining agreement
cannot be approved if it contains a ‘discriminatory provision’. However, s 207(1)
does not apply only because a provision of the agreement provides for
minimum wages for employees with a disability (s 207(2)(b)).

•

Section 157(1) of the Qld IR Act provides that the Queensland Human Rights
Commission may apply to the Queensland Industrial Relations Commission
(QIRC) for a review of a modern award on the ground that it is discriminatory.
Section 157(2) then requires the QIRC to review the award, and if it considers
that the award requires a person to do an act that would be unlawful under the
Anti-Discrimination Act 1991 (Qld) (Qld Anti-Discrimination Act) if the act were
not done under the award, make an order varying the award so that it no longer
requires the person to do the unlawful act.

Section 79(2) of the Fair Work Act 1994 (SA) (SA FW Act) provides that the South
Australian Employment Tribunal (SAET) must refuse to approve an enterprise
agreement if a provision of the agreement discriminates against an employee for
reasons including physical or mental disability.
Protection from adverse action

19.

Part 3-1 of the FW Act provides for general workplace protections, including
protection from discrimination. The objects of Part 3-1 of Ch 3 of the FW Act include
‘to provide protection from workplace discrimination’ and ‘to provide effective relief
for persons who have been discriminated against, victimised or otherwise adversely
affected’ as a result of a contravention of that Part. 10 The provisions of Part 3-1
principally apply to national system employers and national system employees, but
also to some non-national system employers and employees. 11

20.

Part 3-1 includes s 351. Section 351(1) provides that an employer must not take
‘adverse action’ against an employee or prospective employee because of (among
other things) the person’s physical or mental disability.

21.

An employer takes ‘adverse action’ against an employee if they: 12

22.

•

dismiss the employee;

•

injure the employee in his or her employment;

•

alter the position of the employee to the employee’s prejudice; 13 or

•

discriminate between the employee and other employees of the employer.

An employer takes ‘adverse action’ against a prospective employee if they: 14
•

refuse to employ the prospective employee; or

•

discriminate against the prospective employee in the terms or conditions on
which they offer to employ the prospective employee.
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23.

Section 351(1) only relevantly applies where an employer takes action against an
employee or prospective employee ‘because of’ the person’s physical or mental
disability. For s 351(1) to apply, the person’s physical or mental disability does not
have to be the sole reason for the employer’s action, but must be an operative and
immediate reason for the employer taking the action. 15 It appears that s 351(1)
applies both to direct and indirect discrimination. 16

24.

Importantly, however, s 351(1) does not apply to action taken by an employer unless
the action is unlawful under an anti-discrimination law in force in the place where the
action occurs (s 351(2)(a)). 17 This means that unless an action taken by an
employer is unlawful under the DDA or a State or Territory discrimination Act, the
action will not be unlawful under s 351(1). Further, even if an action is unlawful
under the DDA or a State or Territory discrimination Act, it will still be necessary to
prove that the action was taken because of the person’s physical or mental
disability. 18

25.

An action will also not be unlawful under s 351(1) if:
•

it is taken because of the ‘inherent requirements’ of the particular position
concerned (s 351(2)(b)); or

•

it is taken against a staff member of an institution that is conducted in
accordance with the doctrines, tenets, beliefs or teachings of a particular
religion or creed in good faith and to avoid injury to the religious susceptibilities
of adherents of that religion or creed.

26.

An employee who alleges that they have been dismissed because of their physical
or mental disability may apply for the FWC to deal with the dispute (s 365). If the
FWC is satisfied that all reasonable attempts to resolve the dispute have been or
are likely to be unsuccessful, the FWC must issue a certificate to this effect
(s 368(3)(a)). If the FWC issues a certificate, the parties may agree to the FWC
arbitrating the dispute (s 369(1)) or the employee may apply to the Federal Circuit
Court or the Federal Court to determine the matter (ss 370 and 540). If the dispute is
arbitrated by the FWC, the FWC may make orders including for the reinstatement of
the employee and the payment of compensation and lost remuneration (s 369(2)). If
the dispute is heard by the Federal Circuit Court or the Federal Court, similar
remedies are available (s 545), but the court may also make pecuniary penalty
orders (s 546).

27.

If an employee alleges that adverse action other than dismissal has been taken
against them because of their physical or mental disability, the employee may apply
to the FWC to deal with the dispute (s 372), but FWC may not arbitrate the dispute.
Further, the employee may apply directly to the Federal Court or the Federal Circuit
Court without having to first apply to the FWC.

28.

Section 361 reverses the onus of proof in relation to a contravention of Part 3-1,
such that the employer will need to prove that they did not take the relevant action
for a prohibited reason. This recognises that it would otherwise be very difficult for
an employee to establish that the employer acted for a prohibited reason, given the
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reasons for the action would be peculiarly within the knowledge of the employer
rather than the employee. 19
Application of adverse action provisions
29.

A line of authority stemming from Board of Bendigo Regional Institute of Technical
and Further Education v Barclay (2012) 248 CLR 500 has established that the
relevant inquiry when considering whether a person has taken adverse action
because of a prohibited reason is what the person’s actual reasons were for taking
the adverse action, not simply whether there was a causative or temporal
connection between the adverse action and a prohibited reason.

30.

For example, in Western Union Business Solutions (Aust) Pty Ltd v Robinson, 20 the
Full Court of the Federal Court held that the dismissal of an employee who had been
away from work for 7 months, having provided medical certificates to the effect he
had a mental illness, was not discrimination in breach of s 351(1) of the FW Act. By
way of broad summary, this was on the basis that Western Union’s concern was
with Mr Robinson’s capacity to work, and the underlying causes of that incapacity to
work did not play a role in the decision to dismiss him. 21 In this regard, the relevant
decision-maker was not sure one way or the other whether Mr Robinson was in fact
unwell. 22
Adverse action under the Qld IR Act

31.

The Qld IR Act contains provisions that mirror the adverse action provisions in the
FW Act, except that the Qld IR Act is expressed to prohibit taking action against an
employee or prospective employee because of the person’s ‘impairment’. 23
Protection against unlawful termination

32.

An additional protection is contained in s 772(1)(f) of the FW Act which provides that
an employer must not terminate an employee’s employment for reasons including
the employee’s ‘physical or mental disability’. Section 772 is supported by the
external affairs power, and is intended to give effect to a number of International
Labour Organization Conventions relating to termination of employment (s 771).
Section 772 applies to all employers and employees, irrespective of whether they
are national system employers and employees.

33.

Self-evidently, there is a significant degree of overlap between the conduct
proscribed by s 351 and the conduct proscribed by s 772. 24 However, s 723
provides that a person cannot make an unlawful termination claim under s 772 if
they are able to make an adverse action claim under s 351. This reflects the fact
that s 351 was intended to provide the primary remedy for national system
employees, with s 772 primarily intended to extend protection to non-national
system employees. 25 It may therefore be that s 772 will only be relevant in a small
percentage of cases. 26

34.

The process for taking action against an employer for unlawful termination under
s 772 is similar to the process for taking action against an employer for adverse
action constituted by dismissal under s 351:
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•

An employee who alleges that their employment has been terminated because
of their physical or mental disability may apply for the FWC to deal with the
dispute (s 773).

•

If the FWC is satisfied that all reasonable attempts to resolve the dispute have
been or are unlikely to be successful, the FWC must issue a certificate to this
effect (s 776(3) (a)).

•

If the FWC issues a certificate, the parties may agree to the FWC arbitrating the
dispute (s 777(1)) or the employee may apply to the Federal Circuit Court or the
Federal Court to determine the matter (ss 540 and 778).

•

If the dispute is arbitrated by the FWC, the FWC may make orders including for
the reinstatement of the employee and the payment of compensation and lost
remuneration (s 777(2)).

•

If the dispute is heard by the Federal Circuit Court or the Federal Court, similar
remedies are available (s 545), but the court may also make pecuniary penalty
orders (s 546).

Applications and complaints under anti-discrimination laws on adverse action and
unlawful termination claims
35.

A person cannot make an adverse action claim or an unlawful termination claim if
they have made an application or complaint regarding the same conduct under
another Commonwealth or State or Territory law, including the DDA or a State or
Territory anti-discrimination law. 27
Powers of the FWC

36.

Section 578(c) of the FW Act provides that, in performing functions or exercising
powers under the Act, the FWC must take into account ‘the need to respect and
value the diversity of the work force by helping to prevent and eliminate
discrimination on the basis of … physical or mental disability’. As observed by
Owens, Riley and Murray, 28 while this does not require that anti-discrimination
principles be determinative in any decision made by the FWC, it does require that
there must at least be a consideration of discrimination issues.
TERMS AND CONDITIONS OF EMPLOYMENT FOR EMPLOYEES WITH A DISABILITY

37.

Broadly speaking, there are two environments in which employees with a disability
may work: open employment and supported employment with an Australian
Disability Enterprise (ADE).

38.

In open employment, a majority of the workforce consists of persons without
disability. All national system employees – that is, both employees with a disability
and employees without a disability – will be covered by any modern award that
applies to the industry or occupation in which they work, as well as any applicable
enterprise agreement. Other than with respect to minimum wages, the terms and
conditions of employment that apply to employees with a disability will therefore
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generally be the same as the terms and conditions that apply to employees without
a disability.
39.

In supported employment, people with disability comprise the majority of the
workforce. The purpose of ADEs (previously known as ‘sheltered workshops’ or
‘business services’) is to provide employment opportunities for people with disability
who have restricted work capacity, typically on a not-for-profit basis. 29

40.

Minimum terms and conditions of employment for national system employees
working in ADEs are provided for by the Supported Employment Services Award
2020 (SES Award). The SES Award is specifically expressed to cover employers
who operate ‘supported employment services’ and their employees (cl 4.1). The
SES Award incorporates the definition of ‘supported employment services’ in s 7 of
the Disability Services Act 1986 (Cth) (DSA). 30 Section 7 of the DSA defines
‘supported employment services’ as meaning services to support the paid
employment of persons with disabilities, being persons:
•

for whom competitive employment at or above the relevant award wage is
unlikely; and

•

who, because of their disabilities, need substantial ongoing support to obtain or
retain paid employment. 31

Minimum wages
Brief history of minimum wage setting for employees with a disability in Australia
41.

There have long been legal mechanisms in Australia for the setting of reduced
minimum wages for employees with a disability.

42.

Before the 1990s, the employment of people with disability for less than the
minimum wage was permitted by way of ‘slow’ or ‘infirm’ worker provisions
contained in awards, or ‘slow worker permits’ under State industrial relations
legislation. 32 In 1990, work began on the development of a new tool, the Supported
Wage System (SWS), for determining the wages of employees with a disability in
open employment by reference to their productive capacity. The SWS began to be
included in federal awards from 1994. 33

43.

The SWS was not specifically designed and was not generally used in relation to the
employment of people with disability in supported employment (ie in what are now
ADEs). Different tools were developed and included in industrial instruments for
determining the wages of employees in these settings, including tools which
assessed not only employees’ productive capacity but also their general work
competencies. One of these tools was the Business Services Wage Assessment
Tool (BSWAT), which is discussed further below.

44.

In 1996, the predecessor to the FW Act, the Workplace Relations Act 1996 (Cth)
(WR Act), was amended by the Workplace Relations and Other Legislation
Amendment Act 1996 (Cth) to insert new s 88B. Section 88B (3) (c) required that, in
the performance of its functions, the Australian Industrial Relations Commission
(AIRC) was to have regard to ‘the need to provide a supported wage system for
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people with disabilities’. The list of allowable award matters in s 89A (2) of the WR
Act also specifically included ‘rates of pay for employees under the supported wage
system’.
45.

The WR Act was again amended by the Workplace Relations Amendment (Work
Choices) Act 2005 (Cth) (Work Choices Act). Amongst other things, the
amendments made by the Work Choices Act provided for a new body, the
Australian Fair Pay Commission, to determine special federal minimum wages for
employees with a disability and contained other mechanisms for the determination
of basic rates of pay for employees with a disability. 34 These provisions formed the
basis for the current provisions now included in the FW Act. 35
Powers of the FWC to set special minimum wages for employees with a disability

46.

Part 2-6 of the FW Act currently provides for the setting of minimum wages for
national system employees. For employees covered by a modern award, minimum
wages are set in the modern award. If an employee covered by a modern award is
also covered by an enterprise agreement, the enterprise agreement may provide for
higher rates of pay than the modern award. For national system employees who are
covered by neither a modern award nor an enterprise agreement, minimum wages
are set by the national minimum wage order made by the FWC.

47.

Section 285 of the FW Act requires the FWC to conduct and complete an annual
wage review in each financial year. In an annual wage review, the FWC:

48.

49.

•

must review modern award minimum wages and the current national minimum
wage order;

•

may vary modern award minimum wages; and

•

must make a new national minimum wage order.

Additionally, the FWC may at any time vary modern award minimum wages:
•

if the variation is justified by ‘work value reasons’ (reasons justifying the amount
that employees should be paid for doing a particular kind of work, having regard
to the nature of the work, the level of skill and responsibility involved in doing
the work, and the conditions under which the work is done) and making the
determination is necessary to achieve the ‘modern awards objective’ specified
in s 134; 36 or

•

on referral from the AHRC under s 161 (see above). 37

In conducting an annual wage review or in otherwise exercising its powers to vary
modern award minimum wages, the FWC must have regard to the ‘minimum wages
objective’ specified in s 284(1). The minimum wages objective relevantly provides
that the FWC ‘must establish and maintain a safety net of fair minimum wages’,
taking into account a range of matters including ‘providing a comprehensive range of
fair minimum wages to junior employees, employees to whom training arrangements
apply and employees with a disability’ (s 284(1)(e)). 38
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50.

For the purposes of the FW Act, an ‘employee with a disability’ is a national system
employee who is qualified for disability support pension (DSP) under s 94 or 95 of
the Social Security Act 1991, or would be qualified if they met the relevant Australian
residency requirements. 39

51.

Section 139(1)(a) allows, but does not require, the FWC to include terms in modern
awards specifying minimum wages for employees with a disability (or a class of
employees with a disability 40). By contrast, s 294(1) (b) (iii) requires the national
minimum wage order to set special national minimum wages for employees with a
disability (or classes of employees with a disability 41).

52.

Minimum wages for employees with a disability may also be included in enterprise
agreements. Enterprise agreements may generally include terms pertaining to any
matter relating to the employment relationship between an employer and their
employees. 42 It is clear that this includes setting minimum wages for employees with
a disability, or classes of employees with a disability. 43
Outline of current minimum wage settings

53.

National minimum wage orders and most modern awards specify minimum wages
for employees with a disability by including provisions giving effect to the SWS.
Under these provisions, an eligible employee is entitled to a percentage of the
minimum pay rate for their classification, depending on their assessed work
capacity. 44 This assessment can only be carried out by a qualified independent
assessor. 45 Eligible employees generally cannot be paid less than a certain amount
a week. 46

54.

In relation to employees in ADEs, cl 18.2 of the SES Award currently authorises the
use of several wage assessment tools to determine the minimum wages of
employees with a disability. In December 2019, the FWC decided that the multiple
wage assessment tools authorised by the SES Award should be replaced by a
modified version of the SWS tool, subject to the completion of a successful trial of
the modified tool. 47 The trial is ongoing.

55.

If there are no provisions in a modern award or enterprise agreement that apply to
an employee with a disability that provide for reduced minimum wages for
employees with a disability, the employee must be paid the full pay rate for their
classification. Further, if an employee’s disability has no effect on their productive
capacity, the employee must be paid the full pay rate for their classification. 48
Interaction of minimum wage provisions with anti-discrimination laws

56.

As already referred to, the FW Act provides that a term of a modern award or an
enterprise agreement does not discriminate against an employee merely because it
provides for minimum wages for all employees with a disability, or a class of
employees with a disability. This accords with the approach historically taken to the
interaction between reduced minimum wages for employees with a disability and
anti-discrimination legislation. As observed by Owens, Riley and Murray, the initial
legislative response to the problem of discrimination authorised by industrial
instruments was to exempt any actions done in compliance with those instruments

239

from discrimination legislation. 49 An example of this was s 47 of the DDA, which,
when the DDA was enacted, provided that it was not unlawful to do anything in
direct compliance with an order or award of a court or tribunal having power to fix
minimum wages for persons who are or would be eligible for DSP, so long as those
wages were determined by reference to the person’s capacity. In its current form,
s 47 provides:
47 Acts done under statutory authority
(1) This Part does not render unlawful anything done by a person in direct
compliance with:
(b)

an order of a court; or

(c)

an instrument (an industrial instrument) [defined to include
modern awards and enterprise agreements made under the FW
Act]
to the extent to which the industrial instrument has specific
provisions relating to the payment of rates of salary or wages to
persons, in circumstances in which:

(d)

(iii)

if the persons were not in receipt of the salary or wages,
they would be eligible for a disability support pension; and

(iv)

the salary or wages are determined by reference to the
capacity of the person; or

an order, award or determination of a court or tribunal having
power to fix minimum wages, to the extent to which the order,
award or determination has specific provisions relating to the
payment of rates of salary or wages to persons, in circumstances
in which:
(i)

if the persons were not in receipt of the salary or wages,
they would be eligible for a disability support pension; and

(ii)

the salary or wages payable to each person are
determined by reference to the capacity of that person.

Note: A person does not comply with an industrial instrument for the purpose of this
subsection if that person purports to comply with a provision of that instrument
that has no effect. Accordingly, the exemption under this subsection for acting
in direct compliance with such an instrument would not apply in such
circumstances.

57.

However, the fact that an employer calculates the wages of an employee with a
disability in accordance with the provisions of a modern award or an enterprise
agreement may not always be sufficient to attract the operation of s 47.

58.

In Nojin v Commonwealth (2012) 208 FCR 1, a majority of the Full Court of the
Federal Court held that the use of the BSWAT tool to determine the wages of
employees with intellectual disabilities indirectly discriminated against those
employees for the purposes of s 6 of the DDA, and therefore contravened s 15 of
the DDA. 50 At the relevant time, the predecessor award to the SES Award permitted
the use of a number of wage assessment tools to determine employees’ wages,
including the BSWAT tool. As referenced above, in addition to examining a
employee’s productivity, BSWAT assessed the employee’s core and industry
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‘competencies’, which were measured in part by an employee’s answers to general
knowledge-based questions about abstract concepts that were unrelated to the
basic, process-oriented tasks they were required to perform in the course of their
employment. The majority of the court held that workers with disability who were not
intellectually disabled were more likely to achieve advantageous results on BSWAT
than intellectually disabled workers, and that the application of BSWAT to the
intellectually disabled workers was not reasonable. The majority therefore held that
the application of BSWAT to the intellectually disabled workers contravened the
DDA.
59.

Justice Katzmann said as follows in relation to s 47 of the DDA (set out above): 51
I appreciate that the award countenances the use of the BSWAT and that is obviously a
relevant consideration. It does not, however, mandate it. During the trial the
respondents abandoned a defence that the use of the BSWAT was in direct compliance
with an industrial instrument (see s 47 of the Act). Even if it were, by itself that would not
mean that the imposition of the requirement or condition was reasonable.

60.

Following Nojin, the SES Award was amended to remove reference to BSWAT.52
Further, as noted above, the FWC has decided that the multiple wage assessment
tools authorised by the SES Award should be replaced by a modified version of the
SWS tool, subject to the completion of a successful trial of the modified tool.
State and Territory industrial laws governing minimum wages for employees with a
disability

61.

The following is a summary of State industrial laws providing for reduced minimum
wages for employees with a disability.
NSW IR Act

62.

Section 125 of the Industrial Relations Act 1996 (NSW) (NSW IR Act) provides that
any employee may apply to the Industrial Registrar for a written permit authorising
the employee to work for less than the rate of pay set for the employee by an
industrial instrument if the employee considers himself or herself unable to earn the
minimum rate of pay set by the industrial instrument because of any impairment of
the employee. Any permit granted has effect according to its tenor. 53
Qld IR Act

63.

Under the Qld IR Act, the QIRC must make an order specifying the Queensland
minimum wage. 54 The QIRC may make or vary modern awards specifying minimum
wages. 55 To the extent that the QIRC’s powers relate to setting, varying or revoking
modern award minimum wages, the QIRC must establish and maintain minimum
wages that are fair and just and must have regard to ‘providing a comprehensive
range of fair minimum wages to employees with a disability’. 56

64.

Section 979 of the Qld IR Act allows for an ‘aged or infirm person’ who is unable to
earn the minimum wage for a calling to apply to the QIRC for a permit to work for a
wage less than the minimum wage. A permit has effect despite any industrial
instrument, including a modern award. 57
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SA FW Act
65.

The SA FW Act appears to allow for the making of awards and enterprise
agreements providing for the remuneration of employees who are ‘under a disability
that adversely affects work performance in some way’. 58

66.

Further, the SA FW Act permits a ‘slow, inexperienced or infirm employee’ to make
an application to the SAET for a licence to work at a wage less than the minimum
that would otherwise apply to the employee. 59 The licence must specify the wage at
which the person is licensed to work and continues in force for 12 months. 60

67.

Section 112(3) provides that the SAET must not grant a licence until satisfied that
the employee is, because of slowness, inexperience or infirmity, unable to obtain
employment at the minimum wage applicable under the SA FW Act.

68.

Section 112(5) provides that an employer must not, without the consent of SAET,
employ a number of licensed employees exceeding one-fifth of the total number of
persons employed by the employer in the same class of work. Section 112(6)
provides that a person must not pay or offer to pay a slow, inexperienced or infirm
employee a wage lower than specified in the licence.

69.

In general terms, s 113 provides that an award does not apply to an employee who
has an impairment and is in supported employment unless the award makes specific
provision for employees in supported employment. The effect of this provision is that
employees with a disability in supported employment are not required to be paid the
minimum wages that would otherwise apply to them under an award.
Tas IR Act

70.

Under s 79 of the Industrial Relations Act 1984 (Tas) (Tas IR Act), an ‘infirm person’
may apply to the Tasmanian Industrial Commission (TIC) for authorisation to work at
a wage less than that fixed by any relevant award or relevant registered agreement.
The TIC may only grant an application if it is satisfied that, by reason of infirmity, the
applicant is unable to obtain employment at the relevant minimum wage. 61 An
authority must specify the terms on which it is granted, including the minimum wage
rate at which the person to whom the authority is granted is authorised to work, and
may specify the period for which it is to remain in force. 62

71.

Section 79(6) provides that an employer must not employ a number of persons
authorised under s 79 that exceeds 20% of the whole number of persons employed
by the employer in that industry or occupation.

72.

Section 80(1) provides that an award does not apply to a person with a disability
employed, or engaged in work, in a sheltered workshop (ie an ADE) or in a religious
or charitable institution. The effect of this provision is that employees with a disability
in supported employment are not required to be paid the minimum wages that would
otherwise apply to them under an award.
WA IR Act

73.

The Industrial Relations Act 1979 (WA) (WA IR Act) allows for an employer and an
employee to make an agreement known as an ‘employer-employee agreement’
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(EEA) in certain circumstances. 63 If an EEA applies to an employee, an award that
is otherwise expressed to cover the employee will not apply to them. 64
74.

Ordinarily, an employer cannot make an EEA with an employee if a collective
industrial instrument applies to the employee, and an employer cannot decline to
employ or continue to an employ a person if the person refuses to enter into an
EEA. 65 However, these limitations do not apply to employment that is arranged
through an ADE in circumstances where there is no award or collective industrial
instrument that contains provisions enabling an employer to pay an employee with a
disability a wage that is related to the employee’s productive capacity. 66 This
effectively means that, where the employment of a person with a disability is
arranged through an ADE, and there is no other award or collective industrial
instrument that allows the employer to pay the employee a reduced wage, the
employer can enter into an EEA with the employee allowing them to pay a reduced
wage to the employee.
PARTICULAR ISSUES

Harassment and bullying
Anti-discrimination laws
75.

As referred to in Chapter 8: Discrimination, s35 of the DDA provides that it is
unlawful to harass a person with a disability in the course of their employment.
Specifically, s35 makes it unlawful for an employer to harass an employee or
prospective employee who has a disability in relation to that disability. 67 It is also
unlawful for a co-worker to harass an employee who has a disability in relation to
that disability. 68 Similarly, the Anti-Discrimination Act 1992 (NT) makes harassment
on the basis of any protected attribute unlawful (s20 (1) (b)).
FW Act

76.

The FW Act does not provide any specific mechanism for employees with a
disability to seek a remedy in relation to workplace bullying. However, Pt 6-4B of the
Act provides a general mechanism for workers who are bullied at work to apply to
the FWC for an order to stop the bullying.

77.

Pt 6-4B does not apply to all national system employees, but rather only applies to
workers at work in a ‘constitutionally covered business’. Broadly speaking, a
business is a ‘constitutionally covered business’ if it is a business or undertaking
conducted by a constitutional corporation, the Commonwealth, a Commonwealth
authority or a body corporate incorporated in a Territory, or a business or
undertaking conducted principally in a Territory or Commonwealth place. 69

78.

A worker is ‘bullied at work’ if, while they are at work:
•

an individual or group of individuals repeatedly behaves unreasonably towards
the worker or a group of workers of which the worker is a part; and

•

the behaviour creates a risk to health and safety. 70
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79.

Some of the types of behaviour that may be considered to be unreasonable for the
purposes of these provisions include intimidation, humiliation, victimisation,
malicious pranks, and ostracism. 71 By way of comparison, insensitive comments
about a disability made in good faith may not be considered unreasonable
behaviour. 72

80.

If a worker reasonably believes that he or she has been bullied at work, they may
make an application to the FWC for an order to stop the bullying. 73 A person who
contravenes a stop bullying order may be subject to a civil penalty. 74

81.

Chapter 7 of the Qld IR Act also provides protection for employees who are bullied
at work. 75 Similar to the FW Act provisions, the Queensland provisions are
concerned with repeated unreasonable behaviour. 76 A person being bullied in the
workplace can apply to the QIRC for an order to stop the bullying. 77 Again, a person
who contravenes a stop bullying order may be subject to a civil penalty. 78
Workplace health and safety laws

82.

Workplace health and safety laws in each Australian jurisdiction impose duties on
employers to take reasonably practicable steps to ensure that their employees and
workers are not exposed to risks to their health and safety. 79 This includes risks to
employees’ and workers’ psychological health presented by workplace harassment
and bullying. Employers who fail to take reasonably practicable steps to ensure that
employees with a disability are not subject to workplace harassment and bullying
may be subject to criminal and civil liability under these laws.
Common law claims

83.

Further, subject to any statutory limitation, an employee may be able to seek
common law damages against their employer (eg for negligence) if they acquire a
psychological injury or disability in connection with workplace harassment and
bullying. 80
Reasonable adjustments and flexible working arrangements

84.

Chapter 8: Discrimination discusses the circumstances in which antidiscrimination law may require an employer to make ‘reasonable adjustments’ to
enable an employee with a disability to perform the requirements of their job.

85.

Section 65 of the FW Act provides that, if a national system employee would like to
change their working arrangements because they have a disability, they may make
a request to their employer. 81 The Act does not explicitly define the types of changes
to working arrangements that an employee may request, but a note to s 65(1)
indicates that such changes may include changes in hours or patterns of work or
changes in location of work. An employer must give an employee a written response
to a request within 21 days, 82 and the employer may only refuse the request on
‘reasonable business grounds’. 83 ‘Reasonable business grounds’ include: 84
•
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that the new working arrangements requested by the employee would be too
costly for the employer;

86.

•

that there is no capacity to change the working arrangements of other
employees to accommodate the new working arrangements requested by the
employee;

•

that it would be impractical to change the working arrangements of other
employees, or recruit new employees, to accommodate the new working
arrangements requested by the employee;

•

that the new working arrangements requested by the employee would be likely
to result in a significant loss in efficiency or productivity; and

•

that the new working arrangements requested by the employee would be likely
to have a significant negative impact on customer service.

Section 27 of the Qld IR Act is of similar effect to s 65 of the FW Act, except that it
specifically allows an employee to request a change to the way the employee works,
including the use of different equipment as a result of a disability. 85 An employer
must give an employee a written response to a request within 21 days, 86 and the
employer may only refuse the request on ‘reasonable grounds’. 87
Representation of employees with an intellectual disability

87.

The FW Act does not include any specific provisions providing for employees with a
disability to be represented by other persons in relation to matters to do with their
employment. Some provisions of this nature are included in the SA FW Act and the
WA IR Act.

88.

Section 76(5a) of the SA FW Act provides that if an employee involved in
negotiations for an enterprise agreement suffers from an intellectual disability that
prevents the employee from having a proper understanding of the negotiations, then
any of the following may participate, or appoint another person to participate, in the
negotiations on the employee's behalf:

89.

•

a guardian at law of the employee;

•

the donee of a power of attorney from the employee; or

•

a substitute decision-maker under an advance care directive (within the
meaning of the Advance Care Directives Act 2013 (SA)).

Section 97WV of the WA IR Act provides that if a person:
•

has a prospect of being employed by an employer under an EEA; but

•

is in general incapable, because of a ‘mental disability’, 88 of making reasonable
decisions on matters pertaining to an employer-employee relationship; then

an application may be made by or on behalf of the person to the Registrar of the
Western Australian Industrial Relations Commission for an order approving a person
to act on their behalf in relation to the making of an EEA, and any subsequent action
in relation to the EEA. 89 However, s 97WV does not apply if the person already has
an appointed guardian under the Guardianship and Administration Act 1990 (WA). 90
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Workers compensation
90.

An employee who acquires a work-related injury or disability may become entitled to
compensation or other assistance under Commonwealth, State or Territory workers
compensation laws. 91 The main Commonwealth and State and Territory workers
compensation laws are: 92
•

Safety, Rehabilitation and Compensation Act 1988 (Cth) (Cth SRC Act);

•

Workers Compensation Act 1987 (NSW) (NSW 1987 WC Act) and Workplace
Injury Management and Workers Compensation Act 1998 (NSW) (NSW 1998
WC Act);

•

Workers’ Compensation and Rehabilitation Act 2003 (Qld) (Qld WC Act);

•

Return to Work Act 2014 (SA) (SA WC Act);

•

Workers Rehabilitation and Compensation Act 1988 (Tas) (Tas WC Act);

•

Accident Compensation Act 1985 (Vic) (Vic 1985 WC Act) and Workplace Injury
Rehabilitation and Compensation Act 2013 (Vic) (Vic 2013 WC Act);

•

Workers’ Compensation and Injury Management Act 1981 (WA) (WA WC Act);

•

Workers Compensation Act 1951 (ACT) (ACT WC Act); and

•

Return to Work Act (NT) (NT WC Act).

91.

These laws are complex and differ significantly across jurisdictions. The following is
a brief summary of the key features of these laws.

92.

The Cth SRC Act generally applies to a person who is employed by: 93
•

the Commonwealth;

•

a Commonwealth authority; or

•

a licenced corporation. 94

93.

The State and Territory laws are generally expressed to apply to ‘workers’, which
generally only includes common law employees (ie excludes independent
contractors), although the legislation in each jurisdiction includes specific provisions
specifying certain classes of persons who are and are not ‘workers’ for the purposes
of the legislation. 95

94.

‘Injury’ is defined in each jurisdiction in terms that include both physical and mental
injury and disease. 96 However, the degree of connection that is required between an
injury and a worker’s employment in order for the injury to be compensable differs. 97
A physical or mental injury generally must ‘arise out of, or in the course of,
employment’ and, in some jurisdictions, the employment must also be a ‘significant
contributing factor’ to the injury. By contrast, depending on the jurisdiction, a disease
may or may not need to ‘arise out of, or in the course of, employment’ but may only
be compensable if the employment was the ‘main or most significant factor’ to the
contraction of the disease. 98 The question of whether an injury bears the relevant
connection to employment can raise difficult questions of fact and degree. 99
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95.

A worker who suffers a total or partial incapacity for work as a result of an injury may
be entitled to various forms of compensation, including weekly payments, 100 medical
and rehabilitation expenses 101 and domestic assistance compensation. 102 Where an
injury to an employee results in a permanent impairment, the employee is generally
entitled to an amount of compensation worked out by reference to the degree of
permanent impairment. 103

96.

The laws in each jurisdiction impose obligations on employers to participate or assist
in the rehabilitation of injured workers. These obligations typically extend to
providing ‘suitable employment’ or ‘suitable duties’ to workers during the course of
their rehabilitation, having regard to matters including the nature of the worker’s
incapacity, their age, experience and training, and any rehabilitation or injury
management plan in place for the worker. 104

97.

A worker who obtains common law or other damages in respect in an injury cannot
generally also recover compensation under workers compensation laws. Further,
the workers compensation laws in a number of jurisdictions limit the circumstances
in which a worker may recover common law damages for a workplace injury. 105
*
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OVERVIEW
1.

All Australian jurisdictions have legislation that makes it unlawful to discriminate on
the ground of ‘disability’ or, in some jurisdictions ‘impairment’ (‘disability
discrimination laws’).

2.

This Chapter discusses disability discrimination laws. We give primary attention to
the provisions of the Disability Discrimination Act 1992 (Cth) (DDA), as it is the most
detailed legislation concerning disability discrimination and operates nationally.
State and Territory legislation is also discussed in some detail. The Table in the
Appendix sets out all relevant areas of activity and exceptions provided for in
Commonwealth, State and Territory disability discrimination laws, with pinpoint
references.

3.

This Chapter also briefly discusses the statutory functions and powers of agencies
and other bodies responsible for the administration of disability discrimination laws
and for investigating and conciliating complaints of disability discrimination made
under those laws (eg the Australian Human Rights Commission).

4.

There are important linkages between this Chapter and other Chapters of the AGS
Report, most significantly with respect to discrimination issues in the context of
employment legislation such as the Fair Work Act 2009 (Cth) (see Chapter 7:
Employment).
DISABILITY DISCRIMINATION LAWS

5.

All Australian jurisdictions proscribe disability discrimination under legislation. At the
Commonwealth level, the most significant legislation is the DDA, which is
specifically concerned with disability discrimination. At the State and Territory level,
disability discrimination is addressed in general anti-discrimination and equal
opportunity legislation.

6.

This legislative framework is complex. The various Acts operate concurrently and
with a high degree of overlap, but also with differing scopes of coverage and
approaches to exceptions or exemptions (see the table in the Appendix).
Additionally, there are different statutory agencies conferred with powers and
responsibilities under the various Acts to address disability discrimination.

7.

The following legislation is considered in this section:
•

Australian Human Rights Commission Act 1986 (Cth) (AHRC Act);

•

DDA (and disability standards made under it);

•

Anti-Discrimination Act 1977 (NSW) (NSW Act);

•

Equal Opportunity Act 2010 (Vic) (Vic Act);

•

Anti-Discrimination Act 1991 (Qld) (Qld Act);

•

Equal Opportunity Act 1984 (SA) (SA Act);

•

Equal Opportunity Act 1984 (WA) (WA Act);
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8.

•

Discrimination Act 1991 (ACT) (ACT Act);

•

Anti-Discrimination Act 1992 (NT) (NT Act); and

•

Anti-Discrimination Act 1998 (Tas) (Tas Act).

We summarise each of these Acts in brief terms below, before engaging in a more
detailed discussion of a number of the concepts that appear in them.
Disability Discrimination Act 1992

9.

The DDA has three objects, as set out in s 3:
(a) to eliminate, as far as possible, discrimination against persons on the ground of
disability in the areas of:
(i) work, accommodation, education, access to premises, clubs and sport; and
(ii) the provision of goods, facilities, services and land; and
(iii) existing laws; and
(iv) the administration of Commonwealth laws and programs; and
(b) to ensure, as far as practicable, that persons with disabilities have the same rights to
equality before the law as the rest of the community; and
(c) to promote recognition and acceptance within the community of the principle that
persons with disabilities have the same fundamental rights as the rest of the community.

10.

To give effect to these objectives, the DDA makes it unlawful to discriminate against
a person on the ground of the person’s disability in specified areas, as discussed
further below.

11.

The term ‘disability’ is defined in s 4(1) of the DDA, as follows:
disability, in relation to a person, means:
(a) total or partial loss of the person’s bodily or mental functions; or
(b) total or partial loss of a part of the body; or
(c) the presence in the body of organisms causing disease or illness; or
(d) the presence in the body of organisms capable of causing disease or illness; or
(e) the malfunction, malformation or disfigurement of a part of the person’s body; or
(f) a disorder or malfunction that results in the person learning differently from a
person without the disorder or malfunction; or
(g) a disorder, illness or disease that affects a person’s thought processes,
perception of reality, emotions or judgment, or that results in disturbed behaviour;
and includes a disability that:
(h) presently exists; or
(i) previously existed but no longer exists; or
(j) may exist in the future (including because of a genetic predisposition to that
disability); or
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(k) is imputed to a person.
To avoid doubt, a disability that is otherwise covered by this definition includes
behaviour that is a symptom or manifestation of the disability.
12.

Under ss 5 and 6 of the DDA, discrimination may either be direct or indirect:
•

‘Direct discrimination’ occurs where ‘because of a person’s disability, the
discriminator treats, or proposes to treat, the person less favourably than the
discriminator would treat a person without the disability in circumstances that
are not materially different’. 1

•

‘Indirect discrimination’ occurs where: 2
–

the discriminator requires, or proposes to require, the aggrieved person to
comply with a requirement or condition, and

–

because of the disability, the aggrieved person does not or would not
comply, or is not able or would not be able to comply, with the requirement
or condition, and

–

the requirement or condition has, or is likely to have, the effect of
disadvantaging persons with the disability.

Importantly, conduct will not amount to indirect discrimination if the requirement
or condition is reasonable, having regard to the circumstances of the case. 3
13.

The DDA also prohibits both direct and indirect discrimination on the basis of a
failure to make reasonable adjustments (ss 5(2) and 6(2)) (although see the
discussion below at paragraphs 122-126 as to how s 5(2) has been interpreted).

14.

Part 2 of the DDA prohibits discrimination on the ground of disability. There are five
divisions.
•

Division 1 prohibits disability discrimination in the area of work, including
discrimination in employment (including independent contractors) (s 15); against
commission agents (s 16) against contract workers (s 17); by partnerships
(s 18); by qualifying bodies (s 19), by registered organisations under the Fair
Work (Registered Organisations) Act 2009 (s 20) and by employment agencies
(s 21).
–

•
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In this context, the DDA provides an exception to the prohibition on
disability discrimination where the aggrieved person would be unable to
carry out the ‘inherent requirements’ of the employment even if reasonable
adjustments were made for the person (s 21A) or where avoiding the
discrimination would impose an ‘unjustifiable hardship’ on the discriminator
(s 21B).

Division 2 prohibits disability discrimination in other areas, including education
(s 22); access to premises (s 23); goods, services and facilities (s 24);
accommodation (s 25); land (s 26); clubs and incorporated associations (s 27);
sport (s 28); the administration of Commonwealth laws and programs (s 29),
and requests for information (s 30).

•

–

In this context, except in relation to requests for information under s 30, the
DDA provides a general exception to the prohibition on disability
discrimination where avoiding the discrimination would impose an
‘unjustifiable hardship’ on the discriminator (s 29A).

–

Further, in relation to some ‘other areas’, the DDA provides that certain
instances of disability discrimination will not be rendered ‘unlawful’ (eg in
relation to discrimination in the area of sport, the DDA provides that there
will not be unlawful disability discrimination ‘if the person is not reasonably
capable of performing the actions reasonably required in relation to the
sporting activity’ (s 28(3) (a)).

Division 5 provides for ‘exemptions’ of two kinds.
–

The first kind are better understood as additional exceptions to unlawful
disability discrimination, including for special measures (s 45);
superannuation and insurance (s 46); acts done under statutory authority
(s 47); infectious diseases (s 48); charities (s 49); pensions and allowances
(s 51); migration (s 52); combat duties and peacekeeping services (s 53);
peacekeeping services by the AFP (s 54); and assistance animals (s 54A).

–

The second kind are exemptions from the operation of a provision of
Division 1 or 2 granted to particular persons by the AHRC (s 55). There will
be no unlawful disability discrimination where a person who has been
granted an exemption, or a person in the employment or under the direction
or control of a person who has been granted such an exemption, does an
act in accordance with the provisions of the instrument by which the
exemption was granted (s 58).

•

Division 2A provides for the making of legislative instruments (called ‘disability
standards’) in relation to any area in which the DDA prohibits unlawful disability
discrimination (s 31). It is unlawful for a person to contravene a disability
standard (s 32). However, if a person acts in accordance with a disability
standard, the prohibitions on disability discrimination in Part 2 do not apply to
the person’s act (s 34).

•

Division 3 deals with disability discrimination involving harassment. In particular,
it makes unlawful disability harassment in employment (s 35), education (s 37)
and in relation to the provision of goods and services (s 39).

•

Division 4 provides three offence provisions:
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–

Victimisation: It is an offence for a person to commit an act of victimisation
against another person (s 42).

–

Incitement: It is an offence for a person to incite the doing of an act that is
unlawful under a provision of Div 1, 2, 2A or 3 or to assist or promote
(whether by financial assistance or otherwise) the doing of such an act
(s 43).

–

Advertisements: It is an offence for a person to publish or display, or cause
or permit to be published or displayed, an advertisement or notice that
indicates, or could reasonably be understood as indicating, an intention by
that person to do an act that is unlawful under a provision of Divs 1, 2, 2A
or 3.

15.

Also relevant is Part 4, which sets out certain functions of the AHRC under the DDA.

16.

The DDA derives constitutional support from the external affairs power in s 51(xxix)
of the Constitution, as an Act implementing obligations that apply to Australia as a
party to various international agreements, including (more recently) the Convention
on the Rights of Persons with Disabilities [2008] ATS 12 (CRPD). Other
constitutional heads of power also provide some support for the DDA. 4

17.

Section 13 of the DDA deals with how that Act interacts with State and Territory
disability discrimination legislation. Section 13(3) of the DDA provides that the Act is
not intended to exclude or limit the operation of a law of a State or Territory that is
capable of operating concurrently with the Act. It is therefore not intended to ‘cover
the field’ of disability discrimination to the exclusion of State or Territory law.
However, s 13(3A) of the DDA provides that s 13(3) does not apply in relation to the
disability standards. Section 13(4) prevents (broadly speaking) a person from
making a complaint or instituting a proceeding relating to a contravention of the DDA
in circumstances where a law of a State or Territory deals with the same matter and
the person has made a complaint or initiated a proceeding under that law. Section
13(5) provides (broadly speaking) that conduct constituting an offence both under
the DDA and under a State or Territory law can be prosecuted under either the DDA
or the State or Territory law, but that a person is not liable to be punished twice in
respect of the same conduct.
State and Territory legislation
New South Wales

18.

Part 4A of the NSW Act makes disability discrimination unlawful. Section 49B(1) of
the NSW Act provides that a person discriminates against another person on the
ground of disability if they either directly or indirectly discriminate against a person
on the ground of a person’s disability or the disability of his or her relatives or
associates. For direct discrimination, something is done on the ground of a person’s
disability if it is done ‘on the ground of the person’s disability, a characteristic that
appertains generally to persons who have that disability or a characteristic that is
generally imputed to persons who have that disability’ (s 49B(2)). 5

19.

In NSW, ‘disability’ is defined in s 4 as:
(a)total or partial loss of a person’s bodily or mental functions or of a part of a person’s
body, or
(b)the presence in a person’s body of organisms causing or capable of causing disease
or illness, or
(c)the malfunction, malformation or disfigurement of a part of a person’s body, or
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(d)a disorder or malfunction that results in a person learning differently from a person
without the disorder or malfunction, or
(e)a disorder, illness or disease that affects a person’s thought processes, perception of
reality, emotions or judgment or that results in disturbed behaviour.
20.

The NSW Act prohibits discrimination against people with a current disability, those
who are thought to have a disability, those who have had or are thought to have had
a disability in the past, and those who will have, or who it is thought will have, a
disability in the future (s 49A).

21.

The NSW Act groups its provisions relating to disability discrimination in one part
(Part 4A). Division 2 of Part 4A proscribes disability discrimination in work and
Division 3 does so for other areas – education, provision of goods and services,
accommodation and registered clubs. Specific exceptions to disability discrimination
are found in Division 4 and general exceptions (applying to all grounds of
discrimination under the NSW Act including disability discrimination) are found in
Part 6. Most prohibitions also include a carve-out where there would be ‘unjustifiable
hardship’ on the discriminator.

22.

The specific exceptions found in Division 4 are provided for public health (s 49P),
superannuation and insurance (s 49Q), sport (s 49R), and in relation to
discrimination against persons addicted to prohibited drugs if the disability is related
to the addiction and the person is ‘actually addicted’ at the time of the discrimination
(s49PA). 6 General exceptions are provided for acts done under statutory authority
(s54); charities (s55); religious bodies (s56); voluntary bodies (s 57); and adoption
services (s59A).

23.

Part 5 provides for other unlawful acts including in relation to victimisation (s 50);
advertisements (s 51); aiding and abetting (s 52) and for the liability of principals and
employers (s 53). Part 4F also prohibits HIV/AIDS vilification.

24.

Part 9 of the NSW Act sets out the functions of the Anti-Discrimination Board,
relevantly including with respect to the investigation and conciliation of complaints
under the NSW Act; as well as the functions of the NSW Civil and Administrative
Tribunal (NCAT) in proceedings relating to a complaint.
Victoria

25.

The Vic Act proscribes disability discrimination in various areas of activity (s 6(e)).
‘Disability’ is defined in s 4 as:
(a) total or partial loss of a bodily function; or
(b) the presence in the body of organisms that may cause disease; or
(c) total or partial loss of a part of the body; or
(d) malfunction of a part of the body, including—
(i)

a mental or psychological disease or disorder;

(ii) a condition or disorder that results in a person learning more slowly than
people who do not have that condition or disorder; or
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(e) malformation or disfigurement of a part of the body
and includes a disability that may exist in the future (including because of a genetic
predisposition to that disability) and, to avoid doubt, behaviour that is a symptom or
manifestation of a disability;
26.

Both direct and indirect discrimination is prohibited (see s 7(1), 8 and 9). Victoria
also has a positive requirement to make reasonable adjustments (ss 20, 33, 40, 45).

27.

Under s 7(2), disability discrimination includes discrimination on the basis:

28.

•

that a person has a disability or had a disability at any time, whether or not they
had it at the time of the discrimination

•

of a characteristic that a person with a disability generally has or is generally
imputed to a person with a disability, 7 and

•

that a person is presumed to have a disability or to have had it at any time.

Part 4 of the Vic Act relevantly sets out the areas of public life in which
discrimination, and relevantly disability discrimination, is prohibited. Those areas
include in employment (Div 1); in employment-related areas (Div 2); in education
(Div 3); in the provision of goods and services and disposal of land (Div 4); in
accommodation (Div 5); by clubs and club members (Div 6); in sport (Div 7); and in
local government (Div 8).
•

•

In relation to some areas of life, Part 4 imposes an obligation on a discriminator
to make reasonable adjustments, eg in the context of education (see s 40).
–

In that context, an educational authority must make reasonable
adjustments unless the person could not participate in or continue to
participate in or derive or continue to derive any substantial benefit from the
educational program even after the adjustments are made (s 40(2)).

–

Where there is an obligation to make reasonable adjustments, the Vic Act
usually provides an exception for where the person makes relevant
adjustments but they are either not reasonable or the person could not or
cannot derive substantial benefit even after the adjustments are made (eg
s 41).

Specific exceptions in the context of each of those areas are also set out in
each relevant division of Part 4.

29.

Part 5 provides general exceptions, including for things done with statutory authority
and to comply with orders of courts and tribunals (ss 75-76); pensions (s 77);
superannuation (ss 78-79); charities (s 80); religious exceptions (for religious
bodies, schools, beliefs or principles) (ss 82-84); and protection of health, safety and
property (s 86), amongst others. Part 5 also provides for exemptions which may be
granted by the Victorian Civil and Administrative Tribunal from provisions under the
Vic Act (s 89).

30.

Part 7 prohibits other conduct including victimisation (s 103), authorising or assisting
discrimination (s 105), requesting discriminatory information (s 107), and provides
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for vicarious liability of employers and principals (s 109). Part 12 provides offence
provisions, most relevantly for discriminatory advertising (s 182).
31.

Parts 8 and 9 set out the functions of the Victorian Equal Opportunity and Human
Rights Commission in resolving disputes and conducting investigations concerning
non-compliance with the Vic Act, while Part 11 sets out the functions of the
Commission generally.
Queensland

32.

Part 2 of Chapter 2 of the Qld Act prohibits discrimination on the basis of
‘impairment’ (s 7(h)). ‘Impairment’ is defined in the Schedule to the Act as follows:
impairment, in relation to a person, means
(a) the total or partial loss of the person’s bodily functions, including the loss of a part
of the person’s body; or
(b) the malfunction, malformation or disfigurement of a part of the person’s body; or
(c) a condition or malfunction that results in the person learning more slowly than a
person without the condition or malfunction; or
(d) a condition, illness or disease that impairs a person’s thought processes,
perception of reality, emotions or judgment or that results in disturbed behaviour; or
(e) the presence in the body of organisms capable of causing illness or disease; or
(f)

reliance on a guide, hearing or assistance dog, wheelchair or other remedial
device;

whether or not arising from an illness, disease or injury or from a condition subsisting at
birth, and includes an impairment that
(g) presently exists; or
(h) previously existed but no longer exists.
33.

Part 3 of Chapter 2 proscribes both direct and indirect impairment discrimination
(s 9, see also ss 10-11).

34.

Part 4 in Chapter 2 relevantly sets out, in separate divisions, the areas of activity in
which impairment discrimination is prohibited. Those areas of activity include work
and work-related areas (Division 2); education (Division 3); goods and services
(Division 4); superannuation (Division 5); insurance (Division 6); disposition of land
(Division 7); accommodation (Division 8); club membership and affairs (Division 9);
administration of State laws and programs (Division 10); and local government
(Division 11). More particularly, the prohibitions in the relevant area of activity are
set out in Subdivision 1 and the related exceptions specific to that area are set out in
Subdivision 2 of the relevant division.

35.

Part 5 of Chapter 2 then sets general exceptions for discrimination (‘exemptions’),
relevantly including welfare measures (s 104); equal opportunity measures (s 105);
acts done in compliance with legislation (s 106); accommodation for use in
connection with work as a sex worker (s 106C); public health (s 107); workplace
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health and safety (s 108); religious bodies (s 109); charities (s 110); sport (s 111),
and legal incapacity (s 112). The relevant tribunal (the industrial relations
commission in relation to a work-related matter, or the Queensland Civil and
Administrative Tribunal) may also grant exemptions (s 113).
36.

Chapter 4 of the Qld Act sets out ‘associated objectionable conduct’ in relation to
which a complaint under the Act may be made (relevantly, requesting and
encouraging contravention of the Act (Part 2); and unlawfully requesting
unnecessary information (Part 3)). Chapter 5 does the same for ‘associated highly
objectionable conduct’ in relation to which a complaint under the Act may be made
and a penalty may apply (relevantly, discriminatory advertising (Part 3) and
victimisation (Part 4)).

37.

Chapter 7 of the Qld Act deals with enforcement. Part 1 sets out the relevant
functions and powers of the Queensland Human Rights Commission in respect of
the complaints process (Division 1), the investigation process (Division 2) and the
conciliation process (Division 3). Part 2 sets out the functions of powers of the
Queensland Civil and Administrative Tribunal (QCAT) to hear and determine
disputes.
South Australia

38.

Part 5 of the SA Act makes it unlawful to discriminate against someone on the basis
of disability. Under s 5, ‘disability’, in relation to a person, means:
(a) total or partial loss of the person's bodily or mental functions; or
(b) total or partial loss of a part of the body; or
(c) the presence in the body of organisms causing disease or illness; or
(d) the presence in the body of organisms capable of causing disease or illness; or
(e) the malfunction, malformation or disfigurement of a part of the person's body; or
(f)

a disorder or malfunction that results in the person learning differently from a
person without the disorder or malfunction; or

(g) a disorder, illness or disease that affects a person's thought processes, perception
of reality, emotions or judgment or that results in disturbed behaviour;
39.

The SA Act groups provisions relating to disability discrimination in Part 5;
exceptions specific to disability discrimination are also found in that part.

40.

Division 1 of Part 5, which comprises only s 66, sets out criteria for establishing
disability discrimination. Broadly, it provides that a person discriminates on the
ground of disability:
•

if he or she treats another unfavourably because of the other’s disability, or a
past disability or a disability that may exist in the future; or

•

if he or she treats another unfavourably because the other does not comply, or
is not able to comply, with a particular requirement and
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–

the nature of the requirement is such that a substantially higher proportion
of persons who do not have such a disability complies, or is able to comply,
with the requirement than of those persons who have such a disability; and

–

the requirement is not reasonable in the circumstances; or

•

if he or she treats another unfavourably on the basis of a characteristic that
appertains generally to persons with such a disability (or a presumed
characteristic generally imputed to persons with such a disability); or

•

if he or she, to the extent that he or she is able to effect the provision of access
or use,

•

–

fails to provide a safe and proper means of access to, or use of, a place or
facilities for a person who requires special means of access to, or use of,
the place or facilities as a consequence of the person’s disability, or

–

treats another unfavourably because the other requires special means of
access to, or use of, a place or facilities as a consequence of the other’s
disability; or

if, where unreasonable to do so, he or she:
–

fails to provide special assistance or equipment required by a person in
consequence of the person’s disability; or

–

treats another unfavourably because the other requires special assistance
or equipment as a consequence of the other’s disability.

41.

Section 66 also provides that disability discrimination occurs where a person is
treated unfavourably due to possessing or being accompanied by an assistance
animal (s 66(e)) or because of an attribute of, or a circumstance affecting, a relative
or associate with a disability (s 66(f)).

42.

Division 2 through to Division 6 make specific provision for disability discrimination in
particular areas, respectively against workers; by other bodies (ie associations and
qualifying bodies); by educational authorities; in relation to land, goods, services and
accommodation; and in relation to superannuation. Specific exceptions in respect of
each of those areas are contained in the relevant Divisions also. Division 7 of Part 5
sets out general exceptions (called ‘exemptions’) from Part 5, in relation to
remuneration (s 79), infectious diseases (s 79A), charities (s 80), sporting activities
(s 81), projects for the benefit of persons with a particular disability (s 82),
unjustifiable hardship (s 84) and insurance (s 85).

43.

Part 6 proscribes other unlawful acts, including in relation to victimisation (s 86),
assistance and therapeutic animals (ss 88 and 88A), aiding unlawful acts (s 90) and
civil liability of employers and principals (s 91). There is an offence for discriminatory
advertisements in s 103 (under Part 9).

44.

The South Australian Civil and Administrative Tribunal (SACAT) is empowered to
grant exemptions from prohibitions on disability discrimination under s 92 in Part 7 of
the Act. Part 8 of the Act deals with enforcement, and relevantly provides the
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processes and procedures involved in dealing with disability discrimination
complaints, including investigation and conciliation of complaints by the
Commissioner for Equal Opportunity (ss 94, 95), and the power of SACAT to make
certain orders in relation to complaints (s 96).
Western Australia
45.

Under the WA Act, discrimination on the basis of ‘impairment’ is made unlawful in
s 66A. The term ‘impairment’, in relation to a person, is defined in s 4 to mean one
or more of the following conditions:
(a) any defect or disturbance in the normal structure or functioning of a person’s body;
or
(b) any defect or disturbance in the normal structure or functioning of a person’s brain;
or
(c)any illness or condition which impairs a person’s thought processes, perception of
reality, emotions or judgment or which results in disturbed behaviour,
whether arising from a condition subsisting at birth or from an illness or injury and
includes an impairment
(d)which presently exists or existed in the past but has now ceased to exist; or
(e)which is imputed to the person;

46.

Section 66A provides for direct and indirect impairment discrimination (see
subsections (1) and (3)).

47.

In relation to direct impairment discrimination, subsection (1) provides that it will
occur on the ground of impairment if it occurs on the ground of:
–

the impairment of the aggrieved person; or

–

a characteristic that appertains generally to persons with the same
impairment or a characteristic that is generally imputed to such persons; or

–

a requirement that the aggrieved person be accompanied by or in
possession of any palliative device in respect of that person’s impairment.

48.

Section 66A (1a) provides for impairment discrimination in the context of any relative
or associate of the aggrieved person with an impairment or relevant characteristic.
Section 66A (4) provides for impairment discrimination in the context of a person
being accompanied by a guide dog or hearing dog.

49.

WA groups its provisions relating to impairment discrimination in one part (Part IVA):
•

Division 1 contains s 66A;

•

Division 2 proscribes impairment discrimination in the area of work (ss 66B66H);

•

Division 3 proscribes impairment discrimination in other areas, including
education (s 66I); access to places and vehicles (s 66J); goods, services and
facilities (s 66K); accommodation (s 66L); clubs and incorporated associations
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(s 66M); discrimination in sport (s 66N); requesting or requiring provision of
certain information (s 66O); and superannuation schemes and provident funds
(s 66P); and
•

Division 4 provides for specific exceptions to Part IVA, including in relation to
certain work related provisions in Division 2 (s 66Q), measures intended to
achieve equality (s 66R); genuine occupational qualifications (s 66S); insurance
(s 66T); and regulations (s 66U).

50.

Part VI provides for general exceptions to the WA Act, such as for acts done under
statutory authority (s 69); charities (s 70); voluntary bodies (s 71); religious bodies
(s 72), and educational institutions established for religious purposes (s 73).

51.

Part V proscribes other unlawful acts including victimisation (s 67) and
advertisements (s 68). Part VII sets out the functions of the Commissioner for Equal
Opportunity (s 80) and powers to investigate and conciliate complaints made under
the WA Act (see ss 84, 91). Part VIII sets out the functions of the State
Administrative Tribunal in WA including its functions to determine complaints (see
Div 2) and grant exemptions from the provisions of the WA Act (see Div 3).
Tasmania

52.

Part 4 of the Tas Act sets out the prohibitions against discriminatory conduct.
Division 1 makes it unlawful to discriminate both directly and indirectly on the basis
of disability (see ss 14, 15 and 16). Section 3 defines ‘disability’ as:
any of the following that presently exists, previously existed but no longer exists, may
exist in the future, whether or not arising from an illness, disease or injury or from a
condition subsisting at birth:
(a) a total or partial loss of the person's bodily or mental functions;
(b) total or partial loss of a part of the body;
(c) the presence in the body of organisms causing or capable of causing disease or
illness;
(d) the malfunction, malformation or disfigurement of a part of a person's body;
(e) disorder, malformation, malfunction or disfigurement that results in the person
learning differently from a person without the disorder, malformation, malfunction or
disfigurement;
(f) a disorder, illness or disease that affects a person's thought processes,
perceptions of reality, emotions or judgment or that results in disturbed behaviour;
(g) reliance on a guide-dog, wheelchair or other remedial or therapeutic device;

53.

Discrimination on the ground of association with a person who has, or is believed to
have, a disability is also covered by the definition (s 16).

54.

Division 2 of Part 4 provides for specific prohibitions on engaging in conduct which
offends, humiliates, intimidates, insults or ridicules another person on the basis of
disability (s 17); victimisation (s 18); inciting hatred on the basis of disability
(s 19(b)); promoting discrimination and prohibited conduct (s 20); and aiding
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contravention of the Tas Act (s 21). Division 3 then sets out the application of the
Tas Act to areas of activity, namely employment (s 22(1)(a)); education and training
(s 22(1)(b)); provision of facilities, goods and services (s 22(1)(c)); accommodation
(s 22(1)(d)); membership and activities of clubs (s 22(1)(e)); administration of State
laws and programs (s 22(1)(f)); and awards, enterprise agreements or industrial
agreements (s 22(1)(g)).
55.

56.

Part 5 of the Tas Act deals with exceptions and exemptions.
•

Division 1 of Part 5 sets out exceptions that are generally applicable, including
with respect to charities (s 23); actions required by law (s 24); disadvantaged
groups and special needs (s 25) and equal opportunities (s 26).

•

Division 5 of Part 5 sets out exceptions that relate to disability discrimination
specifically, in relation to sporting activity (s 43), insurance and superannuation
(s 44); employment based on disability (s 45); education for persons with
disabilities (s 46); infectious disease (s 47); and access and provision of
services (s 48).

•

Division 11 of Part 5 sets out how to apply for, and the powers of the AntiDiscrimination Commissioner to grant, exemptions (ss 56, 57).

Part 6 of the Tas Act deals with dispute resolution and relevantly provides for the
procedures and processes associated with making complaints under the Tas Act,
and the investigation and resolution of complaints by the Anti-Discrimination
Commissioner (see Divisions 1A, 2 and 3) and the inquiry process for the Tribunal
(see Division 4).
Australian Capital Territory

57.

The ACT Act makes discrimination on the basis of disability unlawful (see s 7(e)). It
is unlawful to discriminate both directly and indirectly on this ground (see s 8).

58.

In this context, ‘disability’ means (s 5AA, ACT Act):
(a) total or partial loss of a bodily or mental function; or
(b) total or partial loss of a part of the body; or
(c) the presence in the body of organisms that cause disease or illness; or
(d) the presence in the body of organisms that are capable of causing disease or
illness; or
(e) the malfunction, malformation or disfigurement of a part of the body; or
(f) a disorder or malfunction that results in a person learning differently from a person
without the disorder or malfunction; or
(g) a disorder, illness or disease that affects a person’s thought processes, perception
of reality, emotions or judgment or that results in disturbed behaviour; or
(h) any other condition prescribed by regulation.

59.

Disability, as a protected attribute, includes a characteristic that people with the
disability generally have or are generally presumed to have, a disability that the
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person has or is thought to have, and a disability that the person had in the past, or
is thought to have had in the past (s 7(2), note in s 5AA(2)).
60.

Disability also includes (s 5AA(2)):
(a) behaviour that is a symptom or manifestation of the disability; and
(b) a disability that a person may have in the future, including because of a genetic
disposition to the disability; and
(c) a disability that it is thought a person may have in the future, whether or not—
(i)

the person has a genetic disposition to the disability; or

(ii) there is anything else to indicate the person may have the disability in the
future; and
(d) reliance on
(i)

a support person; or

(ii)

a disability aid; or

(iii) an assistance animal.
61.

62.

The ACT Act sets out prohibitions against unlawful discrimination in Part 3 and
exceptions in Part 4.
•

Under Part 3, disability discrimination is unlawful in the context of work (Division
3.1) and in other areas (Division 3.2). The other areas include education (s 18);
access to premises (s 19); goods, services and facilities (s 20); accommodation
(s 21); clubs (s 22) and requests for information (s 23).

•

Under Part 4, general exceptions are contained in Division 4.1 and specific
exceptions relating to disability are contained in Division 4.5.
–

General exceptions include, eg, domestic duties (s 24); residential care of
children (s 25); adoption (s 25A); measures intended to achieve equality
(s 27); insurance (s 28); superannuation (s 29); acts done under statutory
authority (s 30); voluntary bodies (s 31); religious bodies (s 32) and
discrimination relating to the accommodation, goods or services etc
(s 33A).

–

Specific exceptions relating to disability relate to unjustifiable hardship
(s 47); genuine occupational qualifications (s 48); work related
discrimination (s 49); discrimination by qualifying bodies etc (s 50)
discrimination by educational institutions (s 51); discrimination relating to
access to premises (s 52); discrimination in the provision of goods and
services (s 53); discrimination relating to accommodation (s 54);
discrimination by clubs (s 55) public health (s 56); and sport (s 57).

Part 7 provides for other unlawful acts, namely unlawful vilification (s 67A);
victimisation (s 68) and unlawful advertising (s 69). Part 10 provides for the granting
of an exemption by the Human Rights Commission from the operation of a specified
provision of the ACT Act (s 109).
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63.

Part 4 of the Human Rights Commission Act 2005 (ACT) sets out the functions of
the ACT Human Rights Commission, including with respect to the investigation and
conciliation of complaints about discrimination under the ACT Act; as well as the
functions of the ACT Civil and Administrative Tribunal in hearing a complaint.
Northern Territory

64.

Division 1 of Part 3 in the NT Act makes discrimination on the basis of impairment
unlawful (s 19(1) (j)).

65.

‘Impairment’ is defined in s 4 to include:
(a) the total or partial loss of a bodily function; and
(b) the presence in the body of an organism which has caused or is capable of
causing disease; and
(c) the presence in the body of organisms impeding, capable of impeding or which
may impede the capacity of the body to combat disease; and
(d) total or partial loss of a part of the body; and
(e) the malfunction or dysfunction of a part of the body; and
(f)

the malformation or disfigurement of a part of the body; and

(g) reliance on a guide dog, wheelchair or other remedial device; and
(h) physical or intellectual disability; and
(j)

psychiatric or psychological disease or disorder, whether permanent or temporary;
and

(k) a condition, malfunction or dysfunction which results in a person learning more
slowly than another person without that condition, malfunction or dysfunction.
66.

Discrimination takes place if a person treats or proposes to treat another person
who has or had, or is believed to have or had an impairment; or a characteristic
imputed to appertain to an impairment; or a characteristic imputed to appertain
generally to persons with an impairment, less favourably than a person who has not,
or is believed not to have, such an attribute (s 20(2)). Discrimination also includes
any distinction, restriction, exclusion or preference made on the basis of impairment
that has the effect of nullifying or impairing equality of opportunity; and harassment
on the basis of impairment (s 20(1)).

67.

Division 2 of Part 3 prohibits other conduct, relevantly including victimisation (s 23);
failure to accommodate a special need that a person has because of an attribute
(s 24); discriminatory advertising (s 25, see also s 109); requesting the supply of
unnecessary information on which unlawful discrimination might be based (s 26);
and aiding a contravention of the Act (s 27).

68.

Part 4 of the NT Act relevantly sets out, in separate divisions, the prohibition on
impairment discrimination in particular areas of activity (ie education (Division 2);
work (Division 3); accommodation (Division 4); goods, services and facilities
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(Division 5); clubs (Division 6); and insurance and superannuation (Division 7)), and
exceptions specific to those areas of activity.
69.

Division 1 of Part 5 in the NT Act sets out general exceptions (called ‘exemptions’).
There are general exemptions relevantly for legal incapacity (s 50); religious bodies
(s 51); charities (s 52); acts done in compliance with legislation (s 53); public health
(s 55); sport (s 56); and special measures (s 57). Further, a general exception is
provided for discrimination against a person who has a special need in
circumstances where the person would require special services or facilities and it is
unreasonable to require the supply of those special services or facilities, having
regard to an inclusive list of factors (s 58).

70.

Division 2 of Part 5 provides that the Anti-Discrimination Commissioner may grant
exemptions from the operation of provisions of the NT Act (s 59).

71.

Part 6 then deals with resolution of complaints by the Anti-Discrimination
Commissioner and the hearing of complaints by the Civil and Administrative Tribunal
(Division 4A, see s 86).
MEANING OF ‘DISABILITY’ AND ‘IMPAIRMENT’ IN THE DISCRIMINATION LAW

72.

The term ‘disability’ is used in the DDA, ACT Act, NSW Act, Vic Act, SA Act and Tas
Act. 8 The term ‘impairment’ is used in Queensland, the Northern Territory and
Western Australia. 9 These terms are defined in similar, though not identical, ways
across all jurisdictions.

73.

We have set out the relevant definitions under State and Territory legislation above.
Rees, Rice and Allen 10 discuss the differences in the meaning of ‘disability’ across
the legislation in States and Territories (at 348-352). Drawing on their observations
we have developed the following table.

74.

Further, the Australian and NZ Equal Opportunity Commentary offers examples of
the types of disability that would fall within each part of the DDA definition. 11 We
have also incorporated these examples into the following table.
Table 2. Examples of the Australian and NZ equal opportunity commentary by
disability type

Part of definition of ‘disability’
under DDA

Whether covered by State and Territory law

•
Total or partial loss of the
person’s bodily functions

Might be covered by WA’s definition of disability as ‘any defect or
disturbance in the normal structure or functioning of a person’s body’)

•

Other jurisdictions define disability in these terms, with slight variations
(NT and ACT refer to loss of ‘a bodily function’, not loss of ‘bodily

(eg having paraplegia)

functions’)
Total or partial loss of the
person’s mental functions
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•

ACT, NSW, SA and Tas define this aspect of disability in these terms

Part of definition of ‘disability’
under DDA
(eg having epilepsy)

Whether covered by State and Territory law
•

Might be covered by definitions in other jurisdictions, eg WA’s definition
of disability as ‘any defect or disturbance in the normal structure or
functioning of a person’s brain’

Total or partial loss of a part of

•

Other jurisdictions define disability in these terms.

the body

•

Might be covered by WA’s definition of disability as ‘any defect or

(eg amputations)

disturbance in the normal structure or functioning of a person’s body’
•

Other jurisdictions define disability in these terms, with slight variations
(Vic and NT refer only to ‘disease’ and not ‘illness’; Qld refers only to the
presence of ‘organisms capable of causing illness or disease’; Vic refers
only to the presence of organisms ‘that may cause disease’; and NT

The presence in the body of

refers to the presence of ‘an organism which has caused or is capable of

organisms causing or capable of

causing disease’

causing disease or illness

•

(eg being HIV positive)

Might be covered by WA’s definition of disability as ‘any defect or
disturbance in the normal structure or functioning of a person’s body’)

•

NT has an additional provision which covers ‘the presence in the body of
organisms impeding, capable of impeding or which may impede the
capability of the body to combat disease’

The malfunction, malformation
or disfigurement of a part of the

•

person’s body
(eg having a sight impairment,

Other jurisdictions define disability in these terms, with slight variations
(NT refers as well to ‘dysfunction’; Victoria refers only to ‘malfunction’)

•

having a club foot, having a

Might be covered by WA’s definition of disability as ‘any defect or
disturbance in the normal structure or functioning of a person’s body’)

harelip)
•

ACT, NSW, and SA define this aspect of disability in these terms

•

Tas also defines this aspect of disability in these terms with slight
variation (‘a disorder, malformation, malfunction or disfigurement’)

A disorder or malfunction that
results in the person learning
differently from a person without
the disorder or malfunction
(eg having dyslexia)

•

Qld, Vic and NT define this aspect of disability as something ‘which
results in a person learning more slowly than another person without that
condition, malfunction or dysfunction’
o

that ‘something’ is defined in Qld as ‘a condition or malfunction’,
in Vic as ‘a condition or disorder’ and in the NT as ‘a condition,
malfunction or dysfunction’
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Part of definition of ‘disability’
under DDA

Whether covered by State and Territory law
•

Might be covered by WA’s definition of disability as ‘any defect or
disturbance in the normal structure or functioning of a person’s brain’

A disorder, illness or disease

•

that affects a person’s thought
processes, perception of reality,
emotions or judgment or that

disease or disorder’
•

NT defines this aspect of disability as ‘psychiatric or psychological
disease or disorder, whether permanent or temporary’

results in disturbed behaviour
(eg having a mental illness)

Victoria defines this aspect of disability as ‘a mental or psychological

•

Other jurisdictions define this aspect of disability in these terms

•

In different ways – usually in the definition of disability or in the definition
of discrimination – each jurisdiction covers a disability that ‘a person has’
or that ‘presently exists’

A disability that ‘presently’ exists

•

(Note: the relevant time at which a person has a disability or it presently
exists is not the time of a formal complaint or inquiry, but the time at
which the discriminatory conduct occurred)

•

All jurisdictions, either in the definition of disability or in the definition of
discrimination, cover ‘past’ or previously existing disability

•

South Australia does so only for direct, not indirect, discrimination

•

Only the ACT, Qld, Tas and WA explicitly qualify a past disability as one

A disability that previously

that no longer exists (though this may be implicit in the wording in the

existed but no longer exists

other jurisdictions)
•

In Qld, a disability that a person had in the past is twice recognised as
one that ‘previously existed but no longer exists’ (Dictionary, Qld Act)
and as one that ‘a person had, even if the person did not have it at the
time of the discrimination’ (s 8(d))

•

Not all jurisdictions cover a future disability
o

SA, Tas and Vic cover a disability that a person ‘may’ have in
the future

A disability that may exist in the


future (including because of a
genetic predisposition to that

SA does so only for direct, not indirect, discrimination.

o

NSW covers a disability that a person ‘will’ have in the future

o

ACT covers a disability that a person ‘may’ have in the future or

disability)
that it is thought they may have,
o
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Qld and WA do not cover a future disability

Part of definition of ‘disability’
under DDA

Whether covered by State and Territory law
o

NT makes no reference to a future disability (but its definition is
inclusive and arguably extends to cover it)

•

ACT and Vic explicitly include reference to a genetic predisposition to a
disability

•

Qld and Tas refer to disability ‘whether or not arising from an illness,
disease or injury or from a condition subsisting at birth’
o

In Qld, this is relevant only to past or current disability, not
future

•

is ‘imputed’ to a person, or a disability that a person is ‘thought’,

A disability that is imputed to a

‘believed’ or ‘presumed’ to have

person
(Hor and Starkey consider that

•

ACT, NSW, NT, Qld and Vic cover a disability that a person is thought,
presumed or believed ‘to have had’

assuming a homosexual man is
HIV positive, or that an elderly

Other than SA, all jurisdictions cover, in different terms, a disability that

•

The coverage in NSW and ACT (‘there is anything else to indicate the

person has difficulty hearing are

person may have the disability in the future’) is available ‘whether or not

examples of a disability being

the person in fact has [or had or will have] the disability’ (this is a

‘imputed to a person’ for the

qualification that is probably implicit in the other definitions)

purposes of s 4 of the DDA. 12)

•

SA coverage is only for presumed characteristics of an attribute, not for
a presumed attribute itself.

Includes behaviour that is a
symptom or manifestation of the
disability

•

All State and Territory legislation has a general ‘characteristics
extension’ that applies to all protected attributes.

75.

There are other aspects of the definition of ‘disability’ not featured in the DDA
definition, eg, the NT definition refers to ‘physical or intellectual disability’. This
would probably overlap with parts of the DDA definition. 13

76.

Section 4 of the DDA provides that, ‘[t]o avoid doubt, a disability that is otherwise
covered by this definition includes behaviour that is a symptom or manifestation of
the disability’.

77.

In Flanagan v Humana Pty Ltd (2017) 28 Tas R 436, the Supreme Court of
Tasmania held in relation to the equivalent definition of ‘disability’ under the AntiDiscrimination Act 1998 (Tas) that there ‘must be a causal nexus between the
disability and the behaviour’. That case considered whether swearing was a
manifestation of the applicant’s disability. The court held that there was a lack of
evidence to show a causal nexus between the behaviour and the disability, stating:
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The mere coinciding of a disability and behaviour which might be associated with poor
impulse control, and which could be the product of an acquired brain injury, is not
sufficient. The appellant’s propensity to swear may have been pre-existing and his
capacity to control his swearing may not have been diminished by his injury. Before
behaviour is to be regarded as part of the disability, there must be a causal nexus
between the disability and the behaviour. 14

Areas of coverage
78.

Disability discrimination is prohibited in many areas. There is a high degree of
overlap in the legislation, but also some differences. Generally, disability
discrimination in all jurisdictions is prohibited in areas including: employment (widely
defined to include, eg, work arrangements and contractors); education; goods,
services, facilities and accommodation; participation in sporting activities;
membership and activities of clubs; and provision of insurance.

79.

Please refer to the table in the Appendix.
DIRECT AND INDIRECT DISABILITY DISCRIMINATION

80.

The DDA provides for both direct (s 5) and indirect (s 6) disability discrimination.
Justices Dawson and Toohey in Waters v Public Transport Corporation (1991) 173
CLR 349, in the context of considering the difference between these two forms of
discrimination generally, stated at 392:
The major difference is that in the case of direct discrimination the treatment is on its
face less favourable, whereas in the case of indirect discrimination the treatment is on
its face neutral but the impact of the treatment on one person when compared with
another is less favourable.

81.

Each form of discrimination involves a different causation analysis. Under s 5, for
the disadvantage experienced by the aggrieved person to constitute discrimination,
the disability must be a basis or reason for the conduct of the discriminator. Under
s 6, for the disadvantage to constitute discrimination, the disability need only be a
reason or basis for the disadvantage. 15 The definitions under ss 5 and 6 are
mutually exclusive; although a person could argue that certain conduct amounted to
either direct or indirect discrimination, the proper characterisation of the conduct
would be determined by a court on the basis that the same conduct cannot
constitute direct and indirect discrimination. 16
Direct disability discrimination

82.

Direct disability discrimination arises where a person is discriminated against
‘directly’ on the basis of their disability and treated less favourably than someone
without a disability.

83.

Section 5(1) of the DDA provides for direct disability discrimination. Section 5(1)
states:
(1) For the purposes of this Act, a person (the discriminator) discriminates against
another person (the aggrieved person) on the ground of disability if, because of the
disability, the discriminator treats, or proposes to treat, the aggrieved person less
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favourably than the discriminator would treat a person without the disability in
circumstances that are not materially different.
84.

Less favourable treatment is identified by comparing the treatment of the person
with a disability to the treatment of a person without a disability (also referred to as a
‘comparator’) in materially similar circumstances. Section 5(3) confirms that
circumstances are not materially different simply by virtue of the fact that, because
of the disability, a person requires adjustments that a person without a disability
would not need.

85.

In practical terms, this involves assessing how the discriminator would have treated
a person (whether actual or hypothetical) who possessed all of the complainant’s
attributes, other than the disability, in comparable circumstances. As mentioned
above, the definition of ‘disability’ includes ‘behaviour that is a symptom or
manifestation of the disability’. 17 Accordingly, behaviour that is a symptom or
characteristic of a disability is included as part of the disability for the purposes of
the comparison.

86.

In Purvis v State of New South Wales (Department of Education and Training)
(2003) 217 CLR 92, a student who had engaged in serious acts of violence against
other pupils and members of staff was expelled from school. This behaviour was
connected with a disorder which constituted a ‘disability’ for the purposes of the
DDA. The majority of the High Court accepted that the student’s behaviour was an
aspect of, or manifestation of, his disability. However, the majority found that the
correct ‘comparator’ in this context was a student who did not have the relevant
disability, but whose circumstances included, or were not materially different from,
the manifested symptoms of the student’s disability. Chief Justice Gleeson stated
that ‘[t]he required comparison is with a pupil without a disability; not a pupil without
the violence’. 18

87.

The determination of whether there is discrimination ‘on the ground of a disability’ is
a question of fact in each case, in which all the relevant circumstances surrounding
the alleged discriminatory conduct need to be examined. This requires that the
disability be a causally operative factor in the decision to commit the act of
discrimination. An act will be regarded as having been done on the ground of
disability, even if the act is done for 2 or more reasons. 19

88.

Direct disability discrimination requires less favourable treatment be accorded to the
person with a disability. There must be an identifiable causal link between the
decision or action complained of and the person’s disability. Accordingly, a
discriminator must generally have knowledge of the disability to discriminate on the
ground of disability (that said, the definition of ‘disability’ includes a disability that is
imputed to a person, 20 so it need not actually exist).

89.

The State and Territory legislation also provides for direct disability discrimination. 21
Notably, except in ACT and Victoria, direct disability discrimination involves an
assessment of the treatment of the person with a disability against a comparator:
would a person without the relevant disability have been treated less favourably in
materially similar circumstances?
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90.

There is no need for a comparator in the ACT and Victoria; it is enough that a
person was treated unfavourably.
•

In Victoria, the definition of direct discrimination does not involve a requirement
that the person with the disability be subject to ‘less favourable treatment’ than
a real or hypothetical person without the disability. Section 8 of the Vic Act
provides:
(1) Direct discrimination occurs if a person treats, or proposes to treat, a person
with an attribute unfavourably because of that attribute.

In contrast to the definition under the DDA and in most States and Territories,
there is no element of comparison.
•

91.

Under the ACT Act, a person directly discriminates against someone else if the
person treats, or proposes to treat, another person unfavourably because the
other person relevantly has a disability (s 8(2)).

Unlawful discrimination does not require any intention or motive to discriminate. That
said, motive may be relevant to whether there is a causal link between the alleged
discriminatory conduct and the complainant’s disability. In Purvis, 22 the majority of
the High Court stated at [236]:
it is enough to say that we doubt that distinctions between motive, purpose or effect will
greatly assist the resolution of any problem about whether treatment occurred or was
proposed “because of” disability. Rather, the central question will always be – why was
the aggrieved person treated as he or she was? If the aggrieved person was treated
less favourably was it “because of”, “by reason of”, that person’s disability? Motive,
purpose, effect may all bear on that question. But it would be a mistake to treat those
words as substitutes for the statutory expression “because of”.

Indirect disability discrimination
92.

Under s 6(1) of the DDA, indirect disability discrimination occurs when:
(a) The discriminator requires, or proposes to require, the aggrieved person to comply
with a requirement or condition; and
(b) because of the disability, the aggrieved person does not or would not comply, or is
not able or would not be able to comply, with the requirement or condition; and
(c) the requirement or condition has, or is likely to have, the effect of disadvantaging
persons with the disability.

93.

Indirect discrimination for the purpose of s 6(1) of the DDA generally occurs where a
person with a disability is prevented from doing something because he or she is
unable to comply with some requirement or condition with which most other people
can comply, unless the requirement or condition is reasonable in the circumstances
of the case.

94.

The term 'requirement or condition' is interpreted broadly to include any form of
qualification or pre-requisite, and a requirement or condition can be implicit, rather
than explicitly imposed. 23 In considering whether an aggrieved person is ‘able to
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comply’ with a requirement or condition, courts have emphasised the need to take a
broad and liberal approach. 24 The relevant question appears to not be whether a
complainant can technically or physically comply with the relevant requirement or
condition, but whether he or she would suffer ‘serious disadvantage’ in complying
with the requirement or condition. 25 For example, in Hurst v Queensland (2006) 151
FCR 562, the Federal Court found that even though the appellant, who was deaf,
could ‘cope’ in class without an Auslan interpreter, she was not ‘able to comply’ with
a condition that she be taught in English without one, as it denied her the
opportunity to realise her full potential.
95.

Section 6(1) does not apply if the requirement or condition is ‘reasonable’, having
regard to the circumstances of the case (s 6(2) of the DDA). The test of the
reasonableness of a requirement in the circumstances of the case has been
described as:
less demanding than one of necessity, but more demanding than a test of convenience
The criterion is an objective one, which requires the court to weigh the nature and
extent of the discriminatory effect, on the one hand, against the reasons advanced in
favour of the requirement or condition on the other. All the circumstances of the case
must be taken into account. 26

96.

The onus of proving that a requirement or condition is reasonable in the
circumstances is on the person ‘who requires, or proposes to require, the person
with the disability to comply with the requirement or condition’ (s 6(4)).

97.

Only some States and Territories place the onus of proving reasonableness on the
person imposing the requirement or condition.

98.

–

In NSW, SA, Tas and WA, the unreasonableness of the requirement or
condition is part of the definition of indirect discrimination, 27 and so the
onus is on a complainant to show that the requirement is not reasonable.

–

Although, similarly, in Qld and Victoria, the unreasonableness of the
requirement or condition (called a ‘term’ in Qld) is part of the definition of
indirect discrimination, 28 the legislation explicitly places the onus on the
person imposing the requirement or condition to prove reasonableness. 29

–

In the ACT the unreasonableness of a requirement or condition is not part
of the definition of indirect discrimination. Rather, reasonableness in the
circumstances is framed as an exception to the definition, 30 with the onus of
establishing an exception under the Act being on the person imposing the
requirement or condition. 31

In Victoria, indirect discrimination occurs where a requirement, condition or practice
is in place that has (or is likely to have) the effect of disadvantaging persons with the
disability, where that requirement or condition or practice is not reasonable (s 9(1)).
Whether a requirement, condition or practice is reasonable depends on all the
circumstances of the case (s 9(3)), including:
(a) the nature and extent of the disadvantage resulting from the imposition, or
proposed imposition, of the requirement, condition or practice;
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(b) whether the disadvantage is proportionate to the result sought by the person who
imposes, or proposes to impose, the requirement, condition or practice;
(c) the cost of any alternative requirement, condition or practice;
(d) the financial circumstances of the person imposing, or proposing to impose, the
requirement, condition or practice;
(e) whether reasonable adjustments or reasonable accommodation could be made to
the requirement, condition or practice to reduce the disadvantage caused, including the
availability of an alternative requirement, condition or practice that would achieve the
result sought by the person imposing, or proposing to impose, the requirement,
condition or practice but would result in less disadvantage.
99.

Under the Qld Act, s 11 provides the meaning of indirect discrimination:
(1) Indirect discrimination on the basis of [impairment] happens if a person imposes, or
proposes to impose, a term
(a) with which a person with an attribute does not or is not able to comply; and
(b) with which a higher proportion of people without the attribute comply or are
able to comply; and
(c) that is not reasonable.

100.

Under s 11(2), whether a term is reasonable depends on all the relevant
circumstances of the case, including, for example:
a.

the consequences of failure to comply with the term; and

b.

the cost of alternative terms; and

c.

the financial circumstances of the person who imposes, or proposes to impose,
the term.

101.

In this context, ‘term’ includes condition, requirement or practice, whether or not
written (s 11(4)). It is not necessary that the person imposing, or proposing to
impose, the term is aware of the indirect discrimination (s 11(3)).

102.

In South Australia, it appears that indirect discrimination is captured in paragraph (b)
of s 66. That provision makes clear that a person discriminates on the ground of
disability:
if he or she treats another unfavourably because the other does not comply, or is not
able to comply, with a particular requirement and

103.

(i)

the nature of the requirement is such that a substantially higher proportion of
persons who do not have such a disability complies, or is able to comply, with the
requirement than of those persons who have such a disability; and

(ii)

the requirement is not reasonable in the circumstances of the case

Under the ACT Act, a person indirectly discriminates against someone else if the
person ‘imposes, or proposes to impose, a condition or requirement that has, or is
likely to have, the effect of disadvantaging the other person because the other
person has’ a disability (s 8(3)). A condition or requirement does not give rise to
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indirect discrimination if it is reasonable in the circumstances (s 8(4)). The matters to
be taken into account in deciding this under s 8(5) include:
(a) the nature and extent of any disadvantage that results from imposing the condition
or requirement; and
(b) the feasibility of overcoming or mitigating the disadvantage; and
(c) whether the disadvantage is disproportionate to the result sought by the person
who imposes, or proposes to impose, the condition or requirement.
104.

Section 15(1) of the Tas Act provides that indirect discrimination ‘takes place if a
person imposes a condition, requirement or practice which is unreasonable in the
circumstances and has the effect of disadvantaging a member of a group of people
who’ share, or are believed to share, a disability or any of the characteristics
imputed to disability, ‘more than a person who is not a member of that group’.
Further, under subsection (2), ‘[f]or indirect discrimination to take place, it is not
necessary that the person who discriminates is aware that the condition,
requirement or practice disadvantages the group of people’.
ASSOCIATED PERSONS AND RELATIVES

105.

All jurisdictions protect not only people with disabilities, but also those who associate
with a person with disabilities, such as relatives and carers, in their own right. 32 In
most cases, this is done by defining the status of being an associate or a relative as
a protected attribute itself.

106.

The DDA applies in relation to a person who has an associate with a disability in the
same way as it applies in relation to a person with the disability: s 7(1). The following
example is included under s 7(1) of the DD Act: ‘It is unlawful, under section 15, for
an employer to discriminate against an employee on the ground of a disability of any
of the employee’s associates’.

107.

‘Associate’ is broadly defined by s 4(1) of the DD Act, and includes a spouse of a
person, another person who is living with the person on a genuine domestic basis, a
‘relative’ of the person, a carer of the person, and another person who is in a
business, sporting or recreational relationship with the person. ‘Relative’, in relation
to a person, is defined by s 4(1) of the DD Act to mean ‘a person who is related to
the first-mentioned person by blood, marriage, affinity or adoption’.
CARERS AND ASSISTANCE ANIMALS AND DISABILITY AIDS

108.

The DDA applies in relation to having a carer, assistant, assistance animal, or
disability aid in the same way as it applies in relation to having a disability (s 8, 9). 33
Section 8(1) provides an example: ‘For the purposes of section 5 (direct
discrimination), circumstances are not materially different because of the fact that a
person with a disability requires adjustments for the person’s carer, assistant,
assistance animal or disability aid’. Section 9 provides meanings of ‘carer or
assistant’, ‘assistance animal’ and ‘disability aid’.

109.

In Mulligan v Virgin Australia Airlines Pty Ltd (2015) 234 FCR 207, the applicant
claimed that Virgin Airlines had discriminated against him by refusing to allow him to
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travel on a flight with an assistance animal (a dog). The Full Court of the Federal
Court had to determine whether the relevant comparator for the purposes of
comparison where a person with a disability had an assistance animal was (a) a
person without the disability who has an animal, or (b) a person without the disability
who does not have an animal. The Full Court held that because a person’s
assistance animal is to be regarded as part of that person’s disability, the
determination of whether there is direct discrimination against that person under
s 5(2) requires a comparison to be drawn between the alleged discriminator’s
treatment of the person with the disability, which includes that person’s assistance
animal, and how the alleged discriminator would treat the comparator, that being a
person without the disability and therefore without the assistance animal. 34 The
same reasoning would apply in identifying the correct comparator for a person who
has a carer, assistant or disability aid.
110.

111.

Certain exceptions are provided in relation to assistance animals under s 54A. 35 For
example, it is not unlawful:
•

for a person to require that an assistance animal remain under the control of a
person with a disability, or another person on behalf of the person with a
disability;

•

to discriminate on the ground of a person’s disability if the discriminator
reasonably suspects that the assistance animal has an infectious disease, and
the discrimination is reasonably necessary to protect public health or the health
of other animals; and

•

to require a person with a disability to produce evidence that an animal is an
assistance animal, or that the animal is trained to meet standards of hygiene
and behaviour that are appropriate for an animal in a public place.

Different approaches are adopted across Australian jurisdictions in respect of
carers, assistants, assistance animals or disability aids:
•

In NSW, the fact that a person has an assistance dog or mechanical equipment
to alleviate the effect of the disability, or is accompanied by an interpreter,
reader, assistant or carer, is taken to be a characteristic that appertains
generally to persons who have that disability (NSW Act s 49B(3) and (3A)).

•

The Vic Act also specifies that having an assistance aid, whether as a person or
a palliative or therapeutic device, is a characteristic of disability (Vic Act s 7(3),
(4)).

•

Qld defines ‘impairment’ to include ‘reliance on a guide, hearing or assistance
dog, wheelchair or other remedial device’ (see the Dictionary in the Schedule to
the Qld Act).

•

In SA, disability discrimination occurs where a person treats a person with a
disability less favourably because the person has or is accompanied by an
assistance animal, or because of a related matter (SA Act s 66(e)). It is also an
offence to impose a condition or requirement that would result in a person with
a disability being separated from their assistance animal (s 88), or to refuse
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accommodation on the ground that a person intends to keep a therapeutic
animal in that accommodation (s 88A).
•

WA defines as a specific ground for discrimination ‘a requirement that the
aggrieved person be accompanied by or in possession of any palliative device
in respect of that person’s impairment’ (WA Act, s 66A (1) (d)).

•

The Tas Act, in its definition of ‘disability’, refers to reliance on a ‘guide-dog,
wheelchair or other remedial or therapeutic device’ (Tas Act s 3).

•

ACT defines ‘disability’ to include ‘reliance on a support person; or a disability
aid; or an assistance animal’ (ACT Act s 5AA (2) (d)).

•

NT defines disability discrimination to include discrimination because a person
with a visual, hearing or mobility impairment has a guide dog (see NT Act s 21).

REASONABLE ADJUSTMENTS AND SIMILAR CONCEPTS
112.

The DDA prohibits discrimination, both directly and indirectly, on the ground of a
failure to make reasonable adjustments (ss 5(2) and 6(2)). The complainant must
show that specific adjustments were available in the circumstances and the onus
then shifts to the respondent to show that making such adjustments would impose
an unjustifiable hardship on the respondent. 36

113.

Under the DDA, ‘an adjustment to be made by a person is a reasonable adjustment
unless making the adjustment would impose ‘unjustifiable hardship’ on the person’
(s 4(1)) (see below for discussion on the concept of ‘unjustifiable hardship’). Put
simply, an adjustment is only not reasonable if it imposes unjustifiable hardship. 37

114.

The Vic Act also imposes positive duties to make reasonable adjustments.
Direct failure-to-make-reasonable-adjustments discrimination under the DDA

115.

116.

Under s 5(2) of the DDA, direct discrimination occurs when:
a.

a person does not make, or proposes not to make, reasonable adjustments for
a person with a disability, and

b.

the failure to make the reasonable adjustments has, or would have, the effect
that the person is, because of his or her disability, treated less favourably than a
person without the disability would be treated in circumstances that are not
materially different.

An example of direct disability discrimination in this context is the failure to provide
wheelchair access in the context of public transport. For example, in Haraksin v
Murrays Australia Limited (No 2) (2013) 211 FCR 1, the complainant had requested
to book a seat on a wheelchair accessible coach travelling from Sydney to Canberra
and was told by the respondent that it did not have any wheelchair accessible
vehicles and that her booking could not be taken. Noting that the respondent
acquired and deployed vehicles with wheelchair access the following year, Nicholas
J found that there had been direct discrimination for failure to make reasonable
adjustments. Nicholas J stated at [46]–[48]:
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The most obvious adjustment the respondent could have made was to arrange for a
vehicle that was equipped with wheelchair access to be deployed … at or around the
time she needed to travel. This was an adjustment that would have permitted the
applicant to utilise the respondent’s service just as people without the applicant’s
disability were able to do.
[This] was a reasonable adjustment for the purposes of s 5(2) of the [DDA] which the
respondent failed to make for the applicant when she sought to arrange travel … As a
result of that failure, the applicant was treated less favourably than other people would
have been treated had they sought to travel … using the respondent’s service.
117.

The word ‘adjustment’ is generally given its natural and ordinary meaning of
‘alteration’ or ‘modification’. 38 The adjustments available in a particular case may
vary widely, depending on the complainant. In Watts v Australian Postal Corporation
(2014) 222 FCR 220 (‘Watts’), Mortimer J considered at [23] that there was:
no reason in the text, context or purpose of s 5(2), read with s 4 and with the DDA as a
whole, to construe the word ‘adjustment’ in a way which might arbitrarily limit the kinds
of modifications or alterations required to enable a disabled worker to perform his or her
work. Technology changes and advances at an increasing pace and disabled people
can be the beneficiaries of such changes and advances.

118.

The adjustment must be sufficiently identifiable ‘to determine whether making the
adjustment will impose unjustifiable hardship on the discriminator’ (Watts at [25]).

119.

There is also a causation issue in s 5(2) – s 5(2) refers to the failure to make the
reasonable adjustments having the effect that the aggrieved person is, because of
the disability, treated less favourably. This issue was dealt with by Mortimer J in
Watts. That case concerned an employee of Australia Post who, after having
returned to work following recovery from a psychological injury, was directed to take
sick leave and not attend work on the basis that Australia Post was not satisfied she
was fit to perform her role as a bid manager. Ms Watts complained that there were
reasonable adjustments available for her to continue at work. Mortimer J found that
Australia Post unlawfully discriminated against Ms Watts under s 5(2).

120.

Mortimer J stated the following test for direct discrimination for failure to make
reasonable adjustments (at [247]): ‘Was the effect of Australia Post failing to make
the adjustments … that Ms Watts was treated less favourably than another Australia
Post employee without her disability would have been treated in those
circumstances?’

121.

In answering that question, Mortimer J held:
[248] I find that the “treatment” for the purposes of s 5(2)(b) should be identified as the
direction or insistence by Australia Post that Ms Watts remain away from work and use
up her leave, then take leave without pay, until medical information satisfactory to
Australia Post was provided to it. If the adjustments had been made, Ms Watts would
have remained at work in a modified role, with her hours adjusted if need be between
full time and something less than full time, and with some restrictions around how she
was able to deal with workplace issues she found stressful, or with workload pressures.
That is what eventually occurred in fact. Therefore, the effect of Australia Post failing to
make those adjustments was that Ms Watts had to remain away from work and use up
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her leave, and take leave without pay until she could provide medical evidence
satisfactory to Australia Post.
122.

In Sklavos v Australasian College of Dermatologists (2017) 256 FCR 247, the Full
Court of the Federal Court also had to consider the operation of s 5(2). As this
decision was decided by the Full Federal Court, it is currently the authoritative
precedent on s 5(2).

123.

In that case, the applicant was unable to sit exams required for admission as a
Fellow of the Australasian College of Dermatologists due to a disability. He argued
the respondent could have made reasonable adjustments to allow him to be
assessed for eligibility by a method other than an examination and that the failure to
do so was unlawful direct disability discrimination under s 5(2) of the DDA.

124.

Justice Bromberg (Griffiths and Bromwich JJ agreeing) considered that the phrase
‘because of the disability’ in s 5(2) necessarily imported a causation question into
s 5(2). Accordingly, Bromberg J considered at [33] that s 5(2), like s 5(1):
poses two questions –– the comparator question and the causation question. Whilst the
context is different, the comparator question –– was the aggrieved person treated less
favourably than a person without the disability would be treated in circumstances that
are not materially different –– is in the same terms. Just as for s 5(1) that inquiry
identifies whether there is less favourable treatment.

125.

If that comparison reveals that the person with a disability was treated less
favourably, the next question which must be asked is whether that was because of
the person’s disability. 39

126.

The decision in Sklavos makes clear that, to make out a case of direct discrimination
on the basis of a failure to make reasonable adjustments, the person with disability
must show that they were subject to less favourable treatment as a result of the
failure, and that the less favourable treatment was ‘because of’ the person’s
disability. Put another way, it appears to be necessary to show that the failure to
make reasonable adjustments was because of the disability itself. This decision has
attracted criticism on the basis that it deprives s 5(2) of practical operation and
severely limits or negates any protection the provision was intended to afford. 40
Indirect failure-to-make-reasonable-adjustments discrimination under the DDA

127.

Section 6(2) of the DDA prohibits indirect ‘failure-to-make-reasonable-adjustments’
discrimination. 41

128.

Under s 6(2) of the DDA, indirect discrimination occurs when:
a.

the discriminator requires, or proposes to require, a person with a disability to
comply with a requirement or condition; and

b.

because of the disability, the person would, or would be able to, comply with the
requirement or condition only if the discriminator makes reasonable adjustments
for the person, but the discriminator does not, or proposes not to, do so; and

c.

the failure to make reasonable adjustments has, or is likely to have, the effect of
disadvantaging persons with the disability.
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129.

Section 6(3) provides that, if a requirement or condition is reasonable in the
circumstances, then neither s 6(1) or (2) apply. 42 In Sklavos, the requirement to sit
an examination for admission to the professional body was found to be reasonable
in the circumstances. 43 It is only where the requirement is not reasonable in the
circumstances that the person with disability will be able to claim indirect failure-tomake-reasonable-adjustments discrimination.
Victorian position on failure-to-make-reasonable-adjustments discrimination

130.

Under the Vic Act, there is a positive obligation to make reasonable adjustments in
certain circumstances. In particular, the Vic Act imposes a duty on employers, firms,
educational authorities and service providers to make reasonable adjustments for
employees, partners, students and customers (see ss 20, 33, 40, 45). Breach of the
obligation is a type of ‘discrimination’ under s 7(1) (b).

131.

The term ‘reasonable adjustment’ is not defined. An adjustment is reasonable when
assessed in light of ‘all relevant facts and circumstances’, including a list of
prescribed factors. 44 Discriminatory conduct is allowed if the adjustments that the
person with a disability requires are not ‘reasonable’ when assessed in light of the
prescribed factors, or if the person with a disability is unable to work or participate or
receive services even after the adjustments are made. 45

132.

For example, s 20 (reasonable adjustments in the area of employment) relevantly
provides:
(2) The employer must make reasonable adjustments unless the person or employee
could not or cannot adequately perform the genuine and reasonable requirements of the
employment even after the adjustments are made.
…
Example
An employer may be able to make reasonable adjustments for a person or employee
with a disability by—
–

providing a ramp for access to the workplace or a particular software package for
computers;

–

modifying work instructions or reference manuals;

–

allowing the person or employee to be absent during work hours for rehabilitation,
assessment or treatment;

–

133.

allowing the person or employee to take breaks more frequently.

Under s 20(3) of the Vic Act, all relevant facts and circumstances must be
considered in determining whether an adjustment is reasonable, including:
(a) the person's or employee's circumstances, including the nature of his or her
disability; and
(b) the nature of the employee's role or the role that is being offered; and
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(c) the nature of the adjustment required to accommodate the person's or employee's
disability; and
(d) the financial circumstances of the employer; and
(e) the size and nature of the workplace and the employer's business; and
(f)

the effect on the workplace and the employer's business of making the adjustment
including
(i)

the financial impact of doing so;

(ii) the number of persons who would benefit from or be disadvantaged by doing
so;
(iii) the impact on efficiency and productivity and, if applicable, on customer
service of doing so; and
(g) the consequences for the employer of making the adjustment; and
(h) the consequences for the person or employee of not making the adjustment; and
(i)

any relevant action plan made under Part 3 of the Disability Discrimination Act
1992 of the Commonwealth; and

(j)

if the employer is a public sector body within the meaning of section 38 of the
Disability Act 2006, any relevant Disability Action Plan made under that section.

134.

In determining whether or not the employee could adequately perform the genuine
and reasonable requirements of the employment, all the relevant facts and
circumstances must be considered, including the employee’s training, qualifications
and experience, and their current performance in the employment (s 20(4)).

135.

Under s 20(5), an employer is not required to make an adjustment to the extent that
the employer has complied with, or has been exempted from compliance with, a
relevant disability standard made under the DDA in relation to the subject matter of
that adjustment. Employers are also not required to make adjustments relating to a
building or land in certain circumstances (s 20(6)).

136.

There is an exception for employers and firms when the required adjustments are
not reasonable or when, even with the adjustments, the person with disability cannot
do the work adequately (ss 23 and 34). Similarly, an educational authority may
discriminate on the basis of disability when the required adjustments are not
reasonable or when, even with the adjustments, the person with disability cannot
‘derive any substantial benefit from the educational program’ (s 41) and a service
provider may discriminate on the basis of disability when the required adjustments
are not reasonable or when, even with the adjustments, the person with a disability
cannot derive any substantial benefit from the service (s 46).

137.

A case illustration is Kassir v Victoria [2012] VCAT 1977. In that case, an applicant
to Victoria Police had a history of depressive illness and was rejected. Victoria
Police relevantly provided evidence that a candidate ‘must be able to demonstrate
they can think clearly under pressure, and can demonstrate persistence and
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perseverance and that they can manage whatever arises’ (at [29]). Victoria Police
successfully relied on the exception in s 23(c) (ii), the Tribunal finding that ‘no
adjustments … could be made that would enable Mr Kassir to adequately perform
the genuine and reasonable requirements of the employment’ (at [44]). 46
Reasonable adjustments etc. in the context of exceptions
138.

Separate from the positive duty to make reasonable adjustments in the DDA and the
Vic Act, the concept of needing to make adjustments also has a role in the context
of exception provisions more generally across jurisdictions.

139.

Generally, reasonable adjustments in the context of exception provisions give effect
to a policy intention that a discriminator make some effort to assist a person with a
disability before being able to rely on an exception to engage in disability
discrimination. 47

140.

For example:
•

In the ACT, a person will not contravene s 21 (discrimination relating to
accommodation) if ‘special services or facilities’ would be required by the
person with disability and their provision would impose unjustifiable hardship on
the person providing the accommodation (s 54). Similar exceptions, effectively
importing a requirement to make reasonable adjustments, subject to
unjustifiable hardship, are also provided for in other areas such as work related
discrimination (s 49), discrimination by educational institutions (s 51(2)),
discrimination relating to access to premises (s 52), discrimination in the
provision of goods and services (s 53) and discrimination by clubs (s 55(3)).

•

There are similar exceptions in the NSW Act, which require a person to provide
special ‘services or facilities’ (or to provide benefits etc. in a special manner) in
order to rely on those exceptions, subject to unjustifiable hardship. These
exceptions are provided for in areas including work (ss 49D (4), 49E (3), 49F
(2), 49G (3)), industrial organisations (s 49I (3)), education (ss 49L (4) and (5)),
accommodation (s 49N (4) and (6)) and registered clubs (s 49O (5)).

•

WA has similar exceptions in the areas of education; goods, services and
facilities; clubs and incorporated associations; accommodation and work (ss 66I
(4), 66K (2), 66L (3) (c), 66M (5), 66Q (1) (b) and (2) (b)), but not for providing
access to places and vehicles (s 66J).

•

The Tas Act contains a similar exception in the area of employment, which
requires that (to rely on that exception) a person with a disability be provided with
services or facilities ‘not reasonably required’ by people without a disability,
unless to do so would cause unjustifiable hardship (s 45(1)).

•

The NT Act imposes an obligation in all areas to reasonably accommodate,
adequately and appropriately, ‘a special need that [a] person has because of an
attribute’ (s 24(1)). Disability discrimination is allowed in all areas if a person
would require special services or facilities and it would be unreasonable to require
the supply of the special services or facilities in the circumstances (s 58(1)).
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•

In Qld, it is generally not unlawful for a person (or education authority etc.) to
discriminate against another person on the basis of impairment in the areas of
work, education, provision of goods and services, accommodation, and club
membership and affairs, if the other person would require ‘special services or
facilities’ and the supply of the special services or facilities would impose
unjustifiable hardship (ss 35(1), 44, 51, 92, 100). In the area of accommodation,
a person with a disability is permitted to alter the accommodation themselves, to
meet their own special needs as long as it is at their expense, restoration is
reasonably practicable, and they undertake to restore it (s 84).

•

In SA, there is no specific obligation (whether in the context of an exception or
otherwise) to make reasonable adjustments in any area of activity covered by the
Act.

EXCEPTIONS
141.

The terms ‘exception’ and ‘exemption’ are used throughout the disability
discrimination law, both as referring to different concepts but also interchangeably.

142.

An ‘exception’ (or in some legislation an ‘exemption’) reflects the excusing of a
person from compliance with a prohibition on disability discrimination in particular
circumstances prescribed by the law, effectively permitting discriminatory conduct.

143.

An ‘exemption’ otherwise reflects a permission granted to a particular person or
organisation (eg by a tribunal), excusing their compliance with anti-discrimination
legislation, for a particular activity for a set period of time. Exemptions are discussed
further below.

144.

Some key exception provisions are discussed below. This report does not describe
each exception provision across all legislative frameworks in all Australian
jurisdictions, which vary considerably. 48

145.

The Table in the Appendix provides references to relevant exception provisions and
the following section provides an overview of the operation of the key exceptions at
the Commonwealth level, with some discussion of State and Territory legislation for
the purposes of comparison.
Unjustifiable hardship

146.

Sections 21B and 29A of the DDA deal with ‘unjustifiable hardship’, respectively in
the context of work and in other areas.

147.

Section 21B, in Division 1 (‘Discrimination in work’), provides:
This Division does not render it unlawful for a person (the discriminator) to discriminate
against another person on the ground of a disability of the other person if avoiding the
discrimination would impose an unjustifiable hardship on the discriminator.

148.

Section 29A, in Division 2 (‘Discrimination in other areas’), similarly provides that it is
not unlawful to discriminate against another person on the ground of disability, if
avoiding the discrimination would impose ‘an unjustifiable hardship on the
discriminator’.
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149.

Section 11(1) of the DDA explains that in determining whether a hardship that would
be imposed on a person would be an unjustifiable hardship, all relevant
circumstances of the particular case must be taken into account, including a nonexhaustive list of factors. Those factors are:
•

the nature of the benefit or detriment likely to accrue to, or to be suffered by,
any person concerned;

•

the effect of the disability of any relevant person;

•

the financial circumstances, and the estimated amount of expenditure required
to be made, by the person making the adjustment;

•

the availability of financial and other assistance to that person; and

•

any relevant action plans given to the Commission under s 64.

150.

Section 11(2) provides that the burden of proving that something would impose
unjustifiable hardship lies on the person claiming the unjustifiable hardship.

151.

In Purvis at 123 (paras [93]-[94]), McHugh and Kirby JJ discussed the concept of
'unjustifiable hardship' as follows:
Section 11 states that in determining what constitutes unjustifiable hardship, all relevant
circumstances are to be taken into account. They include, relevantly, the nature of the
benefit or detriment likely to accrue to, or be suffered by, the persons concerned, the
effect of the disability, and "the financial circumstances and the estimated amount of
expenditure required to be made by the person claiming unjustifiable hardship".
The nature of the detriment likely to be suffered by any persons concerned, if the
student was admitted, would comprehend consideration of threats to the safety and
welfare of other pupils, teachers and aides. Any negative impact that may be caused by
the presence of a student with a disability in a mainstream class is a proper matter to be
considered when making a decision on whether that individual student can be admitted.
Thus, the Act provides for a balance to be struck between the rights of the disabled
child and those of other pupils and, for that matter, teaching staff. This provision also
allows consideration of the duty of care owed by the educational authority to the other
pupils. The reference to the effect of the disability would also permit consideration of the
possibility that behaviour of the proposed student would violate the criminal law.
(emphasis in the original)

152.

The case of King v Jetstar Airways Pty Ltd (2012) 293 ALR 613 also provides an
illustration of the concept of ‘unjustifiable hardship’ in the context of the DDA. In that
case, the applicant had a mobility impairment and booked an interstate flight with
Jetstar. She was told that Jetstar had a limit on the number of passengers it could
take on each flight using a wheelchair and as that number had already been
reached, she would have to make other arrangements. Jetstar offered to transfer
her to another flight. She argued that, by Jetstar only allowing two wheelchairs per
flight, she was discriminated against. Her claim was that, for Jetstar not to
discriminate against her, there should have been no limit on the number of
wheelchair-bound passengers who could take the flight. The Full Court concluded
that not having a limit on wheelchair passengers would have imposed unjustifiable
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hardship on Jetstar. Significantly, in order to make a profit as a low-cost carrier,
Jetstar needed to be able to turn planes around within a certain time. Increasing the
number of wheelchair spots available on flights would make this more difficult.
153.

Exceptions based on ‘unjustifiable hardship’ are found in the State and Territory
legislation also (see Appendix), although to different degrees of scope.
Special measures

154.

‘Special measures’ are things done that discriminate in a person’s favour to
overcome a disadvantage faced by that person. Discriminatory activities that are
‘special measures’ are generally lawful.

155.

Section 45 of the DDA provides for ‘special measures’ as follows:
45

Special measures

(1) This Part [Prohibition of disability discrimination] does not render it unlawful to do an
act that is reasonably intended to:
(a) ensure that persons who have a disability have equal opportunities with other
persons in circumstances in relation to which a provision is made by this Act; or
(b) afford persons who have a disability or a particular disability, goods or access
to facilities, services or opportunities to meet their special needs in relation to:
(i) employment, education, accommodation, clubs or sport; or
(ii) the provision of goods, services, facilities or land; or
(iii) the making available of facilities; or
(iv) the administration of Commonwealth laws and programs; or
(v) their capacity to live independently; or
(c) afford persons who have a disability or a particular disability, grants, benefits or
programs, whether direct or indirect, to meet their special needs in relation to:
(i) employment, education, accommodation, clubs or sport; or
(ii) the provision of goods, services, facilities or land; or
(iii) the making available of facilities; or
(iv) the administration of Commonwealth laws and programs; or
(v) their capacity to live independently.
(2) However, subsection (1) does not apply:
(a) in relation to discrimination in implementing a measure referred to in that
subsection if the discrimination is not necessary for implementing the measure; or
(b) in relation to the rates of salary or wages paid to persons with disabilities.
156.

The other jurisdictions also provide, in differing terms and scope, for special
measures. Victoria provides a standalone special measures provision in s 12. Under
s 12(1), a person may take a special measure for the ‘purpose of promoting or
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realising substantive equality for members of a group with a particular attribute’,
such as disability. Subsection (2) provides that a person does not discriminate
against another person by taking a special measure.
157.

The Vic Act imposes requirements for special measures. In particular, under s 12(3),
a special measure must:
(a) be undertaken in good faith for achieving the purpose set out in subsection (1); and
(b) be reasonably likely to achieve the purpose set out in subsection (1); and
(c) be a proportionate means of achieving the purpose set out in subsection (1); and
(d) be justified because the members of the group have a particular need for
advancement or assistance.

158.

Notably, on achieving the purpose set out in subsection (1), the measure ceases to
be a special measure (Vic Act, s 12(7)).

159.

In NSW, conduct to promote equality for, or to meet the special needs of, people
with disabilities is excepted from the discrimination prohibitions if it is done ‘in good
faith’ in a program or activity which has been certified by the relevant Minister
(s 126A).

160.

Under the WA Act, it is not unlawful to do an act for the purpose of ensuring that
persons with an impairment have equal opportunities with others in circumstances in
relation to which provision is made by the Act, or to afford persons with an
impairment access to facilities, services or opportunities to meet their special needs
in relation to employment, education, training or welfare (s 66R).

161.

Under the ACT Act, s 27 permits acts intended to achieve equality. Specifically, it is
not unlawful to do an act if a purpose of the act is:
(a) to ensure that members of a relevant class of people have equal opportunities with
other people; or
(b) to give members of a relevant class of people access to facilities, services or
opportunities to meet the special needs they have as members of the relevant class.

162.

However, this provision does not make it lawful to do an act for a purpose
mentioned in that subsection if the act discriminates against a member of the
relevant class in a way that is not reasonable for the achievement of that purpose
(s 27(2)). 49

163.

Section 57 of the NT Act provides a general exemption for special measures:
(1) A person may discriminate against a person in a program, plan or arrangement
designed to promote equality of opportunity for a group of people who are
disadvantaged or have a special need because of an attribute.
(2) Subsection (1) applies only until equality of opportunity has been achieved.

164.

The Tas Act provides special measures provisions in ss 25 and 26. Section 25
states that a person ‘may discriminate against another person in any area if it is for
the purpose of carrying out a scheme for the benefit of a group which is
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disadvantaged or has a special need because of a prescribed attribute’. Section 26
states that a ‘person may discriminate against another person in any program, plan
or arrangement designed to promote equal opportunity for a group of people who
are disadvantaged or have a special need because of a prescribed attribute’.
165.

Some jurisdictions also allow conduct that is effectively a special measure for people
with disability in specific contexts. For example:
•

The ACT, the NT, Qld, SA, Tas, Vic and WA allow an educational authority to
discriminate in favour of people with disabilities for whom it operates an
educational institution and (in some cases) provides associated
accommodation. 50

•

The ACT, Qld, Tas, Vic and WA allow people with disabilities to be preferred for
entertainment or artistic roles that require a person with a disability for reasons
of authenticity, 51 and the ACT and Tas allow people with disability to be
preferred when being employed to provide services to a people with similar
disability. 52

•

There is a common exception that allows charitable instruments, including wills,
to confer a benefit on people with disability. 53

•

The ACT, NT, Qld, SA, Tas, Vic and WA allow sporting events to be conducted
exclusively for people with disability. 54

Employment or work
166.

All jurisdictions provide exceptions to unlawful disability discrimination in the context
of employment. Often, as discussed further below, exceptions are made for disability
discrimination when a person is unable to carry out the inherent requirements of a
job, and when it would impose unjustifiable hardship on a person to take steps not to
discriminate.
Exceptions in the area of employment

167.

The effect of s 15(1) of the DDA is that it is unlawful for an employer to discriminate
against a person on the ground of the other person’s disability in the arrangements
made for the purpose of determining who should be offered employment; in
determining who should be offered employment; or in the terms or conditions on
which employment is offered.

168.

Section 15(2) of the DDA relevantly provides that it is unlawful for an employer to
discriminate against an employee on the ground of the employee’s disability in the
terms or conditions of employment that the employer affords the employee; by
denying the employee access, or limiting the employee’s access, to opportunities for
promotion, transfer, or to any other benefits associated with employment; or by
dismissing the employee or subjecting the employee to any other detriment.

169.

However, under the DDA, disability discrimination in the employment context is not
unlawful in the following circumstances:
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170.

•

‘in connection with employment to perform domestic duties’ on the premises on
which the employer, or a person acting or purporting to act on behalf of the
employer, resides (s 15(3));

•

in certain circumstances where the person is unable to carry out the inherent
requirements of the particular work, even if the employer made reasonable
adjustments for the person (s 21A) (see below); or

•

if avoiding the discrimination would impose an unjustifiable hardship on the
discriminator (s 21B) (see above).

All State and Territory legislation provides similar exceptions in relation to disability
discrimination in the area of work. However, the scope and drafting of exceptions
provisions in this context vary widely. We do not set out every specific form of
exception to disability discrimination in the area of work across all jurisdictions in this
Report.
Inherent requirements

171.

All disability discrimination laws recognise that there are some situations which may
arise for some people with some disabilities where they are unable to carry out the
job due to the inherent requirements of the job.

172.

This concept is limited in coverage and does not cover the terms or conditions of
employment or access to the benefits of employment. There is no exception for the
employer in these situations.

173.

Under s 21A of the DDA, it is lawful to discriminate against a person in relation to
particular work if, because of a disability, the person would be unable to carry out
the ‘inherent requirements’ of that work, even if the employer made reasonable
adjustments for the person. More specifically, s 21A provides:
21A Exception – inherent requirements
Inherent requirements
(1) This Division does not render it unlawful for a person (the discriminator) to
discriminate against another person (the aggrieved person) on the ground of a
disability of the aggrieved person if:
(a) the discrimination relates to particular work (including promotion or transfer to
particular work); and
(b) because of the disability, the aggrieved person would be unable to carry out the
inherent requirements of the particular work, even if the relevant employer,
principal or partnership made reasonable adjustments for the aggrieved person.
(2) For the purposes of paragraph (1)(b), the following factors are to be taken into
account in determining whether the aggrieved person would be able to carry out the
inherent requirements of the particular work:
(a) the aggrieved person’s past training, qualifications and experience relevant to
the particular work;
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(b) if the aggrieved person already works for the discriminator – the aggrieved
person’s performance in working for the discriminator;
(c) any other factor that it is reasonable to take into account.
(3) For the purposes of this section, the aggrieved person works for another person if:
(a) the other person employs the aggrieved person; or
(b) the other person engages the aggrieved person as a commission agent; or
(c) the aggrieved person works for the other person as a contract worker; or
(d) the other person and the aggrieved person are members of a partnership; or
(e) both of the following apply:
(i) the other person is an authority or body that is empowered to confer,
renew, extend, revoke or withdraw an authorisation or qualification that is
needed for or facilitates the practice of a profession, the carrying on of a trade
or the engaging in of an occupation;
(ii) the aggrieved person is a member of that profession, carrying on that trade
or engaged in that occupation.
Opportunities for promotion, transfer and training and registered organisations
(4) This section does not apply in relation to:
(A) discrimination referred to in paragraph 15(2) (b) or (d), 16(2) (b) or (d), 17(1) (c)
or (d) or 18(3) (c), other than discrimination in determining who should be offered
promotion or transfer; or
(b) discrimination referred to in section 20 (registered organisations under the Fair
Work (Registered Organisations) Act 2009).
174.

The exception extends to all areas of discrimination in employment, except in
relation to discrimination referred to in s 21A(4) above, including (broadly speaking):
•

denying a person with disability access to opportunities for promotion, transfer
or training;

•

denying a person with disability access to any other benefits associated with
employment;

•

subjecting the person with disability to any other detriment; and

•

discrimination by registered organisations in relation to membership.

175.

The term ‘inherent requirements’ is not defined by the DDA. However, the meaning
of the term has been considered by the courts, and it is now well established that
the reference to ‘inherent’ requirements refers to the characteristic or essential
requirements of the employment, as opposed to those requirements that might be
described as peripheral.

176.

The concept of ‘inherent requirements’ was considered by the High Court in X v
Commonwealth (1999) 200 CLR 177 (‘X v Commonwealth’). It provides a useful
illustration, although the relevant provisions have been amended since that time.
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That case concerned the dismissal of a solider because of his HIV-positive status,
on the basis of a concern that he might be injured and spill blood, whether in training
or in combat, with the risk of transmission of HIV infection to another solider. The
High Court upheld his dismissal. The High Court considered that the ‘inherent
requirements’ of a particular employment were not confined to specific skills or tasks
involved in the employment but also the circumstances in which the employment will
be carried on.
177.

In that context, McHugh J concluded that it was permissible to consider the risks to
the health and safety of others when considering the inherent requirements of
employment (at 191-2). In reaching that conclusion, his Honour observed at 187-9
that:
Whether something is an “inherent requirement” of a particular employment of the
purposes of the Act depends on whether it was an “essential element” of the particular
employment. However, the inherent requirements of employment embrace much more
than the physical ability to carry out the physical tasks encompassed by the particular
employment … employment is not a mere physical activity in which the employee
participates as an automaton. It takes place in a social, legal, and economic context.
Unstated, but legitimate, employment requirements may stem from this context. It is
therefore always permissible to have regard to this context when determining the
inherent requirements of a particular employment … the inherent requirements of a
particular employment go beyond the physical capacity to perform the employment.

178.

Gummow and Hayne JJ (with whom Gleeson CJ agreed) considered that the inquiry
about what the inherent requirements of employment are should ‘begin by
identifying the terms and conditions of service … not only in terms of tasks and
skills, but also the circumstances in which those tasks were to be done and skills
used’ (at 209). Those circumstances ‘will often include the place or places at which
the employment is to be performed and may also encompass other considerations.
For example, it may be necessary to consider whether the employee is to work with
others in some particular way. It may also be necessary to consider the dangers to
which the employee may be exposed and the dangers to which the employee may
expose others.’ (at [103]). Their Honours continued (at 209-210):
From there the inquiry would move to identify which of those requirements were
inherent requirements of the particular employment … Only when the inherent
requirements of the employment have properly been identified can one ask whether
because of the employee’s disability the employee was unable to carry out those
requirements … But the requirements that are to be considered are the requirements of
the particular employment, not the requirements of the employment of some identified
type or some different employment modified to meet the needs of a disabled employee
or applicant for work … We consider that an employee must be able to perform the
inherent requirements of a particular employment with reasonabl[e] safety to the
individual concerned and to others with whom that individual will come in contact in the
course of employment.

179.

In the context of employment, provisions relating to ‘unjustifiable hardship’ and
‘inherent requirements’ must be read together. In X v Commonwealth, Gummow and
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Hayne JJ provided an illustration of the connection between these concepts (at
[104]):
[I]f a person confined to a wheelchair could readily act as a counter clerk if a ramp were
installed at one place in the office in which he or she was to be employed, it may well be
open to conclude that the person could carry out the inherent requirements of the
particular employment if that facility were provided. The question then would be whether
provision of the ramp would impose an unjustifiable hardship on the employer. By
contrast, however, a person would, on the face of it, be unable to carry out the inherent
requirements of an employment that required the employee to work for extended
periods at an isolated outstation thousands of kilometres from medical services if that
person required weekly treatment from a city clinic for some disability.
180.

In Watts, Mortimer J discussed the ‘inherent requirements’ exception at [50], noting
that:
In circumstances which do not involve the denial of a benefit, the limiting of access to
opportunities for promotion and the like, or the imposition of any other detriment against
an incumbent worker, the ‘discriminator’ (usually an employer but not necessarily) will
have available the exception of inherent requirements, but will bear the burden of
proving its existence. The inherent requirements exception will apply to selections for
promotion or transfer more generally. Broadly, in my opinion, the inherent requirements
exception is intended to preserve for employers the entitlement to appoint, retain,
promote or transfer employees who can fulfil core aspects of their employment contract.

181.

At [45], Mortimer J observed that ‘[i]n order to assess the application of s 21A (1), it
will be necessary to identify what “particular work” the disabled [person] was
performing, was asked to perform, or sought to perform. That is, the “particular
work” whose inherent requirements must be identified’.

182.

A similar exception exists in disability discrimination laws across all jurisdictions. In
general terms, the legislation is concerned with whether the person with a disability
is able to carry out what is variously described as the ‘inherent requirements’ of the
work, the ‘genuine and reasonable requirements of the employment’, work ‘that is
essential to the position concerned’, and work that is ‘genuinely and reasonably
required’ for the position. 55
Genuine occupational qualification

183.

Another exception in the employment context, found in some of the State and
Territory legislation, is where discrimination is based on a ‘genuine occupational
requirement’ (or qualification). Rees, Rice and Allen explain at [3.9.8]: 56
An exception for genuine occupational requirement could be explained by any of a
respect for privacy (such as employing only women to work in clothes fitting rooms); a
respect for artistic integrity (such as casting only a black actor to play the part of
Othello); or commercial considerations (such as employing only Indian wait staff in an
Indian restaurant).

184.

Section 66S of the WA Act provides for an exception to unlawful impairment
discrimination:
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… to or in respect of any work or employment where that work or employment involves
any one or more of the following
(a) participation in a dramatic performance or other entertainment in a capacity for
which a person with a particular impairment is required for reasons of authenticity;
(b) participation as an artist’s or photographic model in the production of a work of art,
visual image or sequence of visual images for which a person with a particular
impairment is required for reasons of authenticity;
(c) providing persons with a particular impairment with services for the purpose of
promoting their welfare where those services can most effectively be provided by a
person with the same impairment.
185.

186.

187.

Under the Tas Act, disability discrimination is not unlawful:
•

if the employment involves participation in a dramatic performance or other
entertainment, or participation as a model in the production of a work of art or
visual image/s, for which a person with a particular disability is required for
authenticity (s 45(b)(i) and (ii)); or

•

if the employment involves providing persons with a particular disability with
services to promote their welfare and those services are best provided by a
person with the same disability (s 45(b) (iii)).

Under the ACT Act, disability discrimination is not unlawful in relation to:
a.

employment or work that involves participation in entertainment, or as a model,
in which a person with a particular disability is required for reasons of
authenticity (s 48(a) and (b)); and

b.

the provision of services to people with a particular disability for the purpose of
promoting their welfare where the services can be most effectively provided by
a person with a similar disability (s 48(c)).

The NT Act provides that discrimination in the area of work is lawful if the
discrimination is based on a genuine occupational qualification (s 35).
Education

188.

Under the DDA, in the context of education, positive disability discrimination is
allowed ‘in respect of admission to an educational institution established wholly or
primarily for students who have a particular disability where the person does not
have that particular disability’ (s 22(3)). Otherwise, in the context of otherwise
unlawful disability discrimination in the context of education, the DDA provides that
such disability discrimination will not be unlawful if ‘avoiding the discrimination would
impose an unjustifiable hardship on the discriminator’ (s 29A).

189.

The States and Territories also provide for exceptions to disability discrimination in
the context of education. For example:
•
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In NSW, private educational authorities have an unqualified exception that
allows them to engage in disability discrimination (s 49L (3) (a)).

•

•

Under the WA Act (similarly to under the DDA), impairment discrimination under
s 66I will not be unlawful in relation to a refusal or failure to accept a person’s
application for admission as a student at an educational institution:
–

that is conducted solely for students who have an impairment which the
applicant does not have (s 66I(3)); or

–

where the person, if admitted as a student by the educational authority,
‘would require services or facilities that are not required by students who do
not have an impairment and the provision of which would impose
unjustifiable hardship on the educational authority’ (s 66I(4)).

Under the ACT Act, disability discrimination is not unlawful in the context of:
–

refusal of admission as a student at an educational institution conducted for
students with a disability that the applicant does not have (s 51(1));

–

not accepting an application by a person with a disability for admission as a
student if the person would require special services and facilities, the
provision of which would impose unjustifiable hardship on the educational
authority (s 51(2)).

•

Under the NT Act, educational institutions that operate solely for students with
an impairment may exclude students who do not have that impairment (s 30(3)).
There is a similar exception for accommodation provided by an educational
institution (s 40(2B)).

•

Under the Tas Act, discrimination on the ground of disability is not unlawful in
relation to the provision of special educational facilities for the use of persons
with disabilities (s 46).

Sporting activities
190.

Exceptions are made in all jurisdictions, in different terms, to permit disability
discrimination in certain circumstances in sporting activities and sports team
selection. 57

191.

For example, under s 28(3) of the DDA, there is no unlawful disability discrimination
against a person:
(a) if the person is not reasonably capable of performing the actions reasonably
required in relation to the sporting activity; or
(b) if the persons who participate or are to participate in the sporting activities are
selected by a method which is reasonable on the basis of their skills and abilities
relevant to the sporting activity and relative to each other; or
(c) if a sporting activity is conducted only for persons who have a particular disability
and the first-mentioned person does not have that disability.

192.

There is also an exception under the DDA in this context if ‘avoiding the
discrimination would impose an unjustifiable hardship on the discriminator’ (s 29A).
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193.

Section 81 of the SA Act provides that it is not unlawful to exclude a person who has
a disability from participation in a sporting activity:
(a) if the activity requires physical or intellectual attributes that the person does not
possess; or
(b) if, in the case of a sporting activity conducted wholly or mainly for persons who have
a particular disability, the person's disability is not of that kind.

Land
194.

There is a common exception for disability discrimination in the context of the
disposal of land. For instance, in the DDA, s 26 provides that there will not be
unlawful disability discrimination ‘in relation to a disposal of an estate or interest in
land by will or by way of gift’.

195.

There are similar exceptions in the States and Territories.
Accommodation

196.

Sections 25(1) and (2) of the DDA prohibit disability discrimination in the area of
provision of accommodation. Section 25(3) provides an exception:
(3) This section does not apply to or in respect of:
(a) the provision of accommodation in premises if:
(i) the person who provides or proposes to provide the accommodation or a
near relative of that person resides, and intends to continue to reside on those
premises; and
(ii) the accommodation provided in those premises is for no more than 3
persons other than a person referred to in subparagraph (a)(i) or near
relatives of such a person; or
(b) the provision of accommodation if:
(i) the accommodation is provided by a registered charity, or by a voluntary
body that is not a charity; and
(ia) the accommodation is provided solely for persons who have a particular
disability; and
(ii) the person discriminated against does not have that particular disability.

197.

Similar exceptions operate in the State and Territory levels (see table in Appendix).
The ACT Act, in addition to an exception for domestic accommodation (s 26(1)),
does not make it unlawful for a person to discriminate on the ground of
‘accommodation status in relation to the provision of accommodation if the
discrimination is reasonable, having regard to any relevant factors’ (s 26(2)).

198.

In WA, there is also a relevant exception where special services or facilities would
be required by the person with an impairment and the provision of such special
services or facilities would impose unjustifiable hardship on the person providing or
proposing to provide the accommodation whether as principal or agent (s 66L(3)(c)).
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Superannuation and insurance
199.

All jurisdictions allow, in different terms, disability discrimination in the area of
insurance and superannuation when it is reasonable based on actuarial or statistical
data. 58

200.

Under s 46(1) of the DDA, it is not unlawful for a person to discriminate against
another person on the ground of disability in the context of refusing to offer a
superannuation or insurance policy. Under s 46(2), an identical exception is
provided with respect to the terms and conditions on which a superannuation or
insurance policy is offered or obtained. Importantly, both exceptions only apply if:
(f) the discrimination:
(i) is based upon actuarial or statistical data on which it is reasonable for the firstmentioned person to rely; and
(ii) is reasonable having regard to the matter of the data and other relevant factors;
or
(g) in a case where no such actuarial or statistical data is available and cannot
reasonably be obtained the discrimination is reasonable having regard to any other
relevant factors.

201.

These exceptions are discussed in further detail in Chapter 6: Money.
Acts done under statutory authority

202.

In every jurisdiction (except SA) discriminatory conduct will be excused if it was
done under statutory authority or in compliance with a lawful requirement. There are
generally two types of exception: first, for an act done in compliance with other
legislation, and second, for acts done in compliance with decisions of courts and
tribunals.

203.

Section 47 of the DDA provides the relevant exception to the prohibition on disability
discrimination at the Commonwealth level. Section 47 states:
47

Acts done under statutory authority
(1) This Part does not render unlawful anything done by a person in direct
compliance with:
(b)

an order of a court;

(c)

an [industrial instrument (as defined) in specified circumstances]

(d)

an order, award or determination of a court or tribunal having power to fix
minimum wages, to the extent to which the order, award or determination
has specific provisions relating to the payment of rates of salary or wages
to persons [in specified circumstances]
…

(2) This Part does not render unlawful anything done by a person in direct
compliance with a prescribed law.
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…
(5)

In subsection (2):

law means:
(a) a law of the Commonwealth or of a State or Territory; or
(b) regulations or any other instrument made under such a law.
204.

The precise test for and scope of exceptions for acts done under statutory authority
differs significantly across jurisdictions. 59
Charities

205.

Section 49 of the DDA provides an exception for charities in the following terms:
This Part does not:
(a) affect a provision (whether made before or after the commencement of this Part) of
the governing rules (within the meaning of the Australian Charities and Not-forprofits Commission Act 2012) of a registered charity, if the provision:
(i) confers benefits for charitable purposes; or
(ii) enables such benefits to be conferred;
wholly or in part on persons who have a disability or a particular disability; or
(b) make unlawful any act done to give effect to such a provision.

206.

Similar exceptions are provided in the legislation of the States and Territories.
Infectious diseases and/or public health

207.

In most jurisdictions, there is an exception to permit disability discrimination in acting
to protect public health or to control the spread of infectious disease. 60

208.

The relevant exception in the DDA is provided in s 48 in the following terms:
This Part does not render it unlawful for a person to discriminate against another person
on the ground of the other person’s disability if:
(a) the person’s disability is an infectious disease; and
(b) the discrimination is reasonably necessary to protect public health.

209.

The exception in the Tas Act is in similar terms (s 47).

210.

In some jurisdictions, the relevant exception is expressed more broadly as one
concerned with ‘public health’. For example, under the ACT and NT Acts, disability
or impairment discrimination is not unlawful if the discrimination is reasonably
necessary to protect public health (s 56 and s 55 respectively). Similarly, under the
Qld Act, impairment discrimination is permitted if ‘reasonably necessary to protect
public health’ (s 107).

211.

The meaning of ‘infectious disease’ may be open to argument. 61 In at least one
decision, it was held by a tribunal that ‘public health’ includes public safety. 62
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Religious bodies
212.

The DDA does not provide an exception to disability discrimination in the context of
religious bodies.

213.

In the States and Territories, legislation generally permits religious bodies to engage
in discrimination, including disability discrimination. The scope of religious
exemptions are broad and expressed differently across the various jurisdictions. We
provide some examples only.
•

In the ACT Act:
–

Section 32 provides an exception for the ordination, appointment, training
and education of priests, ministers of religion or members of any religious
order; for the selection or appointment of people for purposes of any
religious observance or practice; and for anything done by a body
established for religious purposes (with certain exceptions relating to
educational institutions) as long as it ‘conforms to the doctrines, tenets or
beliefs of that religion and is necessary to avoid injury to the religious
susceptibilities of the adherents of that religion’.

–

Section 46 permits a religious educational institution to engage in disability
discrimination when employing someone, or providing education and
training, when the institution is conducted ‘in accordance with the doctrines,
tenets or beliefs or teaching of a particular religion or creed’, if the
discrimination is intended to enable, or better enable, the institution to be
conducted in accordance with those doctrines, tenets, beliefs or teachings.

•

Under s 56 of the NSW Act, religious bodies may engage in disability
discrimination in the ordination, appointment, training and education of priests,
ministers of religion or members of any religious order, in the appointment of
people in any capacity to propagate religion; and in any other act or practice of
such a body if it conforms with doctrine and is necessary to avoid injury to the
religious susceptibilities of adherents. 63

•

In Qld, the exception for religious bodies allows engagement in impairment
discrimination in the ordination, appointment, training and education of priests,
ministers of religion or members of a religious order; for the selection or
appointment of people to participate in any religious observance or practice;
and (except in work and education) for an act by a religious body if it is both
done in accordance with religious doctrine and necessary to avoid offending
religious sensibilities (s 109, Qld Act).

Commonwealth activity
214.

The DDA is unique in providing exceptions in particular areas of Commonwealth
activity, such as pensions (s 51), migration (s 52), combat duties (s 53) and
peacekeeping services (s 54).
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Remuneration
215.

In South Australia, there is a general exemption from unlawful disability
discrimination in respect of rates of salary, wages or other remuneration payable to
persons who have disabilities (s 79).
Access to premises, places and vehicles

216.

Under the DDA, it is unlawful for a person to discriminate against another person on
the ground of the other person’s disability in relation to the provision of means of
access to any premises (s 23(c)). This is subject to an exception where avoiding
discrimination would impose an unjustifiable hardship on the discriminator (s 29A).

217.

Similarly, in some States and Territories, disability or impairment discrimination is
not unlawful in the context of access to premises where the premises are
inaccessible to a person with a disability, and any alteration to provide access would
impose unjustifiable hardship on the person who would provide that access (see eg
ACT Act, s 52; Tas Act, s 48).

218.

In SA, there is a requirement to provide special access to a use of places or
facilities. Disability discrimination includes circumstances where:

219.

•

a person does not provide safe and proper means of access to or use of a place
or facility for a person who requires special means of access or use because of
their disability; or

•

treats another person less favourably because they require special means of
access to or use of a place or facility because of their disability, to the extent
that the person is able to provide access or use (s 66(ca)).

In WA, there is a relevant exception in s 66J(2) for impairment discrimination arising
out of the fact that:
a.

premises, or a part of premises, or a vehicle are so constructed as to be
inaccessible to the person with a disability; or

b.

the owner or occupier of premises or a vehicle fails to ensure that every part, or
a particular part, of the premises or vehicle is accessible to the person with a
disability.

Goods and services and facilities
220.

Under the DDA, disability discrimination in the context of the refusal to provide
goods and services and facilities, 64 the terms and conditions on which they are
provided, and the manner in which they are made available, is not unlawful where
‘avoiding the discrimination would impose an unjustifiable hardship on the
discriminator’ (s 24, read with s 29A).

221.

Similar exceptions apply in the State and Territory legislation (eg ACT Act, 53).

222.

One example of a differently expressed exception is in s 76(3) of the SA Act. That
provision provides that unlawful disability discrimination in the provision of a service
does not apply to:
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discrimination against a person on the ground of disability in relation to the performance
of a service if, in consequence of the disability, that person requires the service to be
performed in a special manner and the person performing the service
(a) cannot reasonably be expected to perform the service in that manner; or
(b) cannot reasonably be expected to perform the service in that manner except on
more onerous terms than would otherwise apply.
223.

In WA, the exception operates when, due to the person’s impairment, the person
requires the service to be performed or the facility to be made available in a special
manner that without ‘unjustifiable hardship’ either (a) cannot be provided by the
service provider or the person making the facility available; or (b) cannot be so
provided or made available except on more onerous terms (s 66K).
Clubs and incorporated associations

224.

Under the DDA, as a positive measure, a club (as defined) or incorporated
association may discriminate on the basis of disability if membership ‘is restricted
only to persons who have a particular disability and the first-mentioned person does
not have that disability’ (s 27(4)). Disability discrimination in the context of club
membership is not unlawful where ‘avoiding the discrimination would impose an
unjustifiable hardship on the discriminator’ (s 29A).

225.

There are similar provisions in the legislation of various States and Territories. For
example, under the NSW Act, non-profit bodies can discriminate by providing
accommodation to people with a particular disability (s 49N (5)) and registered clubs
may also provide benefits only to people with a particular disability (s 49O (3)).
EXEMPTIONS

226.

As above, an exemption is permission that is granted by a tribunal or administrative
agency to a person or organisation, excusing their compliance with antidiscrimination legislation, for a particular activity for a set period of time. An
exemption is a complete defence to a claim of disability discrimination.

227.

The DDA and all State and Territory legislation provide for exemptions in similar
terms, although with different criteria for determining whether the relevant body
should grant an exemption. For example, s 109(3) of the ACT Act provides that the
matters to which the Human Rights Commission must have regard include:
(a) the need to promote an acceptance of, and compliance with, the ACT Act;
(b) the desirability, if relevant, of certain discriminatory actions being permitted for the
purpose of redressing the effects of past discrimination.
DISABILITY STANDARDS

228.

The DDA allows the Minister to formulate disability standards in relation to any area
in which disability discrimination is unlawful under Pt 2 of the DDA (s 31). Section 32
makes it unlawful to contravene a disability standard. The usual exemptions from
the DDA prohibitions are not available for the obligation to comply with a disability
standard (s 33), although the standards themselves may contain exceptions. 65
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229.

If a person acts in accordance with a disability standard, the prohibitions in Part 2 of
the DDA do not apply to the person’s act (s 34).

230.

The Explanatory Memorandum to the DD Bill stated at 15:
[d]isability standards are intended to be a standard which, if abided by, would protect a
person from any other action under [the DDA] relating to action covered by those
standards. It will not therefore be possible for a person to lodge a complaint alleging that
someone has done an act where that person has done that act in accordance with a
disability standard.

231.

Where disability standards under the DDA address the same matters as State or
Territory anti-discrimination legislation, the disability standards prevail to the extent
of inconsistency (s 13(3A)), although they may state that they are not intended to
affect the operation of State or Territory law (which should avoid an inconsistency).

232.

Currently, disability standards exist in relation to access to premises, education and
public transport (further detail on these is provided below). These are all legislative
instruments.

233.

In Sklavos, the relationship between the Education Standard and elements of direct
and indirect discrimination in the DDA were considered by Bromberg J. In particular,
at [143]–[144]:
The definition of the phrase “reasonable adjustment” in the DDA is different to that
provided by the Disability Standards. In the case of the DDA, a “reasonable adjustment”
is an adjustment other than an adjustment that would impose unjustifiable hardship on
the person required to make the adjustment (s 4). A non-exhaustive list of
circumstances that must be taken into account in determining whether a hardship
constitutes an “unjustifiable hardship” is specified by s 11(1). The word “adjustment” is
not defined by the DDA.
In the case of the Disability Standards, the word “adjustment” is defined in clause 3.3.
The meaning of the phrase “reasonable adjustments’ is given in clause 3.4(1) which
states that “an adjustment is reasonable in relation to a student with a disability if it
balances the interests of all parties affected”. Clause 3.4(2) sets out a non-exhaustive
list of the circumstances that should be taken into account in assessing whether a
particular adjustment for a student is reasonable. Whether unjustifiable hardship may be
imposed on the person required to make the adjustment is not a matter which, at least
directly, is relevant to the definition of “reasonable adjustment”. Under the Disability
Standards, clause 10.2 deals with unjustifiable hardship of complying with the Disability
Standards (without identifying the matters which need to be taken into account), by
providing that the Disability Standards “do not render it unlawful for an education
provider to fail to comply with a requirement of these Standards if, and to the extent
that, compliance would impose unjustifiable hardship on the provider” (clause 10.2(2)).
It is relevant to note clause 10.2(3) which is in the following terms: (3) the provider must
comply with the Standards to the maximum extent not involving unjustifiable hardship.

Public Transport Standards
234.

The Disability Standards for Accessible Public Transport 2002 (Public Transport
Standards) establish minimum accessibility requirements for providers and
operators of public transport, including infrastructure and premises (such as paths,
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ramps, boarding devices, allocated spaces, handrails, doorways, lifts, stairs, toilets,
symbols and signs, the payment of fares and access to information). 66
235.

The purpose of the Public Transport Standards is to enable public transport
operators and providers to remove discrimination from public transport services
(s 1.2(2)). They apply to all operators and the conveyances they use to provide
public transport services and also apply to providers and supporting premises and
infrastructure (s 1.4(2)). They apply to all new equipment and set compliance targets
for all equipment over various periods of years after the standards are approved. 67

236.

The AHRC may grant an exemption from compliance with some or all of the Public
Transport Standards (s 33A.1 (2)).
Education Standards

237.

The Disability Standards for Education 2005 (Education Standards) ensure that all
education providers, public and private, give students with a disability access to
education and training, and to related services and facilities, on the same basis as
students without a disability.

238.

The objects of the Education Standards are (s 1.3):
(a) to eliminate, as far as possible, discrimination against persons on the ground of
disability in the area of education and training; and
(b) to ensure, as far as practicable, that persons with disabilities have the same rights to
equality before the law in the area of education and training as the rest of the
community; and
(c) to promote recognition and acceptance within the community of the principle that
persons with disabilities have the same fundamental rights as the rest of the community.

239.

Part 3 of the Education Standards imposes a positive obligation on education
providers (as defined) to take necessary steps to make reasonable adjustments to
accommodate a student with disability, and to prevent harassment and victimisation.
For the purposes of the Education Standards, an adjustment is ‘reasonable’ in
relation to a student with a disability ‘if it balances the interests of all parties affected’
(s 3.4(1)). In assessing whether an adjustment is reasonable in this context, s 3.4(2)
provides that ‘regard should be had to all the relevant circumstances and interests’,
including:
(a) the student’s disability;
(b) the views of the student or the student’s associate
(c) the effect of the adjustment on the student, including the effect on the student’s:
(i)

ability to achieve learning outcomes; and

(ii)

ability to participate in courses or programs; and

(iii) independence;
(d) the effect of the proposed adjustment on anyone else affected, including the
education provider, staff and other students;
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(e) the costs and benefits of making the adjustment.
240.

There is no requirement to make unreasonable adjustments. In a note in s 3.4, the
Education Standard discuss the relationship between unreasonable adjustments
and ‘unjustifiable hardship’:
There is no requirement to make unreasonable adjustments. In addition, section 10.2
provides that it is not unlawful for an education provider to fail to comply with a
requirement of these Standards if, and to the extent that, compliance would impose
unjustifiable hardship on the provider. The concept of unreasonable adjustment is
different to the concept of unjustifiable hardship on the provider. In determining whether
an adjustment is reasonable the factors in subsection 3.4(2) are considered, including
any effect of the proposed adjustment on any one else affected, including the education
provider, staff and other students, and the costs and benefits of making the adjustment.
The specific concept of unjustifiable hardship is not considered. It is only when it has
been determined that the adjustment is reasonable that it is necessary to go on and
consider, if relevant, whether this would none-the-less impose the specific concept of
unjustifiable hardship on the provider.

241.

Further, the education provider must take reasonable steps to ensure that any
adjustment required to be made is made within a reasonable time (s 3.7).

242.

The Education Standards provide standards for enrolment (Part 4); participation
(Part 5); curriculum development, accreditation and delivery (Part 6); student
support services (Part 7); and harassment and victimisation (Part 8).

243.

Part 9 specifies that the DDA continues to apply in relation to a person who has an
associate with a disability.

244.

Part 10 provides for exceptions, particularly unjustifiable hardship (s 10.2); acts
done under statutory authority (s 10.3); protection of public health (s 10.4); and
special measures (s 10.5).

245.

The exception for unjustifiable hardship does not apply with respect to standards for
harassment and victimisation in Part 8 (s 10.2(1)). The exception is expressed as
follows in s 10.2:
(2) These Standards do not render it unlawful for an education provider to fail to comply
with a requirement of these Standards if, and to the extent that, compliance would
impose unjustifiable hardship on the provider.
(3) The provider must comply with the Standards to the maximum extent not involving
unjustifiable hardship.

Premises Standards
246.

The Disability (Access to Premises – Buildings) Standards 2010 (Premises
Standards) apply to building certifiers, developers and managers to the extent they
are responsible for, or have control over matters in the Access Code (which is
Schedule 1 to the Premises Standards) for a relevant building (see Part 2, s 2.2).
The Premises Standards apply to most buildings for which applications for building
approvals were made after 1 May 2011 (s 2.1(a)-(b), s 2(3)).

247.

The objects of the Premises Standards are (s 1.3):
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(a) to ensure that dignified, equitable, cost-effective and reasonably achievable access
to buildings, and facilities and services within buildings, is provided for people with a
disability; and
(b) to give certainty to building certifiers, building developers and building managers
that, if access to buildings is provided in accordance with these Standards, the provision
of that access, to the extent covered by these Standards, will not be unlawful under the
Act.
248.

Section 3.1(1) in Part 3 relevantly provides that building certifiers and developers
must ensure that the building complies with the Access Code.

249.

Part 4 provides for exceptions and concessions. Section 4.1 concerns unjustifiable
hardship and provides as follows:
4.1 Unjustifiable hardship
(1)

It is not unlawful for a person to fail to comply with a requirement of these
Standards if, and to the extent that, compliance would impose unjustifiable
hardship on the person.

(2)

However, compliance is required to the maximum extent not involving
unjustifiable hardship.

Example
While enlarging a lift may impose unjustifiable hardship, upgrading the lift controls panel
to provide braille and tactile buttons may not.
250.

In determining whether compliance with a requirement of these Premises Standards
would involve unjustifiable hardship, ‘all relevant circumstances of the particular
case are to be taken into account’ (s 4.1(3)). Numerous considerations are listed.

251.

Clause 4.2 provides an exception for acts done under statutory authority.

252.

The AHRC may grant an exemption from compliance with the Premises Standards
(see Part 5).
OTHER CONCEPTS

Disability harassment
253.

Under s 35, 37 and 39 of the DDA, it is unlawful for certain persons to harass a
person with a disability in employment, in education, or in the provision of goods and
services, in relation to the disability of that person.

254.

The DDA does not define the term ‘harassment’. Some guidance can be drawn from
the Explanatory Memorandum to the Disability Discrimination Bill 1992 at 15:
‘[h]arassment [will] be determined on a case by case basis [and] is not intended to
cover the odd unfeeling comment or joke’. 68 Based on the limited case law
considering the term in the context of the DDA, some repetition is required in order
for conduct to constitute harassment. 69

255.

On the issue of whether harassment is ‘in relation to disability’, in King v Gosewisch
[2008] FMCA 1221, the Federal Magistrates Court held that hostile remarks made
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by attendees of a public meeting directed towards advocates for disability rights did
not amount to disability harassment. Importantly, the Court considered that the
relevant remarks had not been made in relation to the applicants’ disabilities but
rather were motivated by other factors, including the applicants’ allegedly disruptive
behaviour at the meeting.
256.

The NT makes harassment on the basis of any protected attribute unlawful (NT Act,
s 20(1) (b)).
Victimisation

257.

Under s 42(1) of the DDA, it is an offence for a person to commit an act of
victimisation against another person.

258.

For this purpose, subsection (2) provides that a person is taken to commit an act of
victimisation against another person if they subject, or threaten to subject, the other
person to any detriment on the ground that the other person (or that the firstmentioned person believed that the other person):
a.

has made, or proposes to make, a complaint under the DDA or the AHRC Act;

b.

has brought, or proposes to bring, proceedings under the DDA or the AHRC Act
against any person;

c.

has given, or proposes to give, any information, or has produced, or proposes
to produce, any documents to a person exercising or performing any power or
functions under the DDA or the AHRC Act;

d.

has attended, or proposes to attend, a conference held under the DDA or the
AHRC Act;

e.

has appeared, or proposes to appear, as a witness in a proceeding under the
DDA or the AHRC Act;

f.

has reasonably asserted, or proposes to assert, any rights of the person or the
rights of any other person under the DDA or the AHRC Act; or

g.

has made an allegation that a person has done an act that is unlawful by reason
of a provision of Part 2 of the DDA.

HIV/AIDS
259.

Under the NSW Act, HIV-infection and AIDS are disabilities. HIV/AIDS related
vilification is unlawful under Pt 4F of the NSW Act. It is unlawful, by a public act, to
incite hatred towards, serious contempt for, or severe ridicule of, a person or a
group on the ground that the person or members of the group are HIV positive or
have AIDS or are thought to be HIV-positive or have aids (whether or not they are
HIV-positive or have AIDS) (s 49ZXB(1)),

260.

Forms of public act are set out in s 49ZXA. The following are not unlawful: a fair
report of a public act; communication or distribution of any privileged matter under
defamation law; a public act done reasonably and in good faith for academic,
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artistic, religious instruction, scientific, or research purposes or other purposes which
are in the public interest (s 49ZXB(2)).
261.

The ACT Act prohibits vilification on the basis of HIV/AIDS status in terms similar to
the NSW legislation, and on the basis of disability generally. Section 67A provides
that it is unlawful for a person to incite hatred toward, revulsion of, serious contempt
for, or severe ridicule of a person or group of people on either of these grounds (as
well as others) other than in private (subject to certain exceptions, such as fair
reporting and public debate).
Drug dependence

262.

Under the NSW Act, it is not unlawful to discriminate against a person on the ground
of disability if the disability relates to the person’s addiction to a prohibited drug and
the person is actually addicted to a prohibited drug at the time of the discrimination
(s 49PA(2)). This exception does not apply in relation to discrimination by local
government councillors, industrial organisations, or qualifying bodies (s 49PA (1)).

263.

However, this exception does not apply to addiction to methadone or buprenorphine
or other declared drugs (s 49PA (4)).
Inciting hatred on the grounds of disability

264.

The Tas Act prohibits conduct which offends, humiliates, intimidates, insults or
ridicules another person on the basis of a number of attributes, including disability,
where a reasonable person would have anticipated that the other person would be
offended, humiliated, intimidated, insulted or ridiculed (s 17(1)).

265.

Also, a person, by a public act, must not incite hatred towards, serious contempt for,
or severe ridicule of, a person or a group of persons on the ground of any disability
of the person or any member of the group (s 19(b)).

266.

A “public act” includes any form of communication to the public, any conduct
observable by the public, or the distribution or dissemination of any matter to the
public (s 3). The provisions of s 17(1) and 19 do not apply if the relevant conduct is
(s 55):
•

a fair report of a public act;

•

a communication or dissemination of a matter that is subject to a defence of
absolute privilege in defamation proceedings; or

•

a public act done in good faith for academic, artistic, scientific or research
purposes or any purpose in the public interest.

INTERSECTIONALITY
267.

The grounds on which a person can be discriminated against are intersectional.
People with disability may also face discrimination on grounds other than disability
(such as race, gender or age), which is also dealt with in legislation. 70 Each ground
of discrimination must be pleaded separately, as the law does not provide for a
standalone protection against intersectional discrimination.
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268.

Other grounds of discrimination are not discussed in the AGS Report in any detail.
BODIES TO INVESTIGATE AND CONCILIATE COMPLAINTS

Australian Human Rights Commission
269.

270.

271.

Under the AHRC Act, an allegation of unlawful discrimination 71 (including an
allegation of non-compliance with the Standards) can be resolved through the
complaints process to the AHRC and, if the inquiry and conciliation process do not
resolve the complaint, through an application to the Federal Court or Federal Circuit
Court for an order that unlawful discrimination has been committed. In this context:
•

Part II of the AHRC Act sets out the establishment, duties, functions and powers
of the Commission.

•

Part IIB of the AHRC Act is concerned with redress for unlawful discrimination.
Division 1 of Part IIB sets out the processes and procedures for conciliation of a
complaint by the President of the AHRC. Division 2 sets out the processes and
procedures associated with proceedings in the Federal Court and Federal
Circuit Court in relation to unlawful discrimination complaints.

The functions of the AHRC relevantly include (s 11):
•

such functions as are conferred on the AHRC by the DDA; and

•

to inquire into, and attempt to conciliate, complaints of unlawful discrimination.

If a person wishes to initiate a complaint of disability discrimination, they will need to
carefully consider under which statutory framework to make the complaint. Although
the DDA is not intended to exclude or limit the operation of a law of a State or
Territory that is capable of operating concurrently with the DDA (s 13(3)), it does not
permit a complainant to make a complaint under the AHRC Act concurrently with a
complaint under a State or Territory law in relation to the same discriminatory
conduct (see s 13(4)).
State and Territory bodies

272.

As discussed above in the outline of the relevant State and Territory disability
discrimination laws, there are bodies and agencies in each State and Territory with
functions and powers regarding receiving, investigating and conciliating complaints
of unlawful disability or impairment discrimination. These bodies include:
•

Anti-Discrimination Board (NSW) (see Part 9 of the NSW Act);

•

Victorian Equal Opportunity and Human Rights Commission (see Parts 8–10 of
the Vic Act);

•

Queensland Human Rights Commission (see Part 1 of Ch 7 of the Qld Act);

•

Commissioner for Equal Opportunity (SA) (see Part 2 and Div 1 of Part 8 of the
SA Act);

•

Commissioner for Equal Opportunity (WA) (see Part VII of the WA Act);
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•

Anti-Discrimination Commissioner (Tas) (see Part 6 of the Tas Act);

•

ACT Human Rights Commission (see Part 4 of the Human Rights Commission
Act 2005 (ACT)); and

•

Anti-Discrimination Commissioner (NT) (see Div 1 of Part 6 of the NT Act).

273.

This Report does not set out the powers, functions, processes or procedures of
these bodies in any detail.

274.

Tribunals in all States and Territories hear and determine disputes concerning
disability discrimination. We do not discuss the work of these tribunals in any detail
in this Report.
Appendix: Table of legislative provisions
We have developed this table by reference to the appendices in Discrimination Law
and Practice (Federation Press, 5th ed, 2019) by Chris Ronalds and Elizabeth
Raper.
Table 5. References to the appendices in Discrimination Law and Practice
DDA

NSW
Act

Qld
Act

SA
Act

Tas Act

Vic Act

WA Act

ACT
Act

NT Act

15(1)

49D(1)

14

67(1)

22(1)(a)

16

66B(1)

10(1)

31(1)

Employees

15(2)

49D(2)

15,
15A

67(2)

22(1)(a)

18

66B(2)

10(2),
11

31(2),
31(3)

Commission agents

16

49E

68

66C

12

Contract workers

17

49F

69

21

66D

13

Partnerships

18

49G

30, 31

66E

14

Qualifying bodies

19

49J

36

66G

16

33

Trade unions

20

49I

35

66F

15

32

Employment agencies

21

49K

66H

17

34

Access to premises

23

57

66J

19

4, 41(1)

Education

22

49L

38,
39

74

22(1)(b)

38

66I

18

29

Goods, services and
facilities

24

49M

46

76

22(1)(c)

44

66K

20

41

Accommodation

25

49N

82–
85

77

22(1)(d)

52–56

66L

21

38, 39

Land

26

77

75

3,
22(1)(c)

50

Clubs

27

94,
95

22(1)(e)

64, 65

66M

22

46

Govt laws and
programs

29

101

22(1)(f)

Area of unlawful
disability
discrimination
Applicants for
employment
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16–
18
21,
22
19,
20
23

70
73
72
5, 76
5, 76

49O

3,
22(1)(a)
3,
22(1)(a)
3,
22(1)(a)
3,
22(1)(a)
3,
22(1)(a)
3,
22(1)(a)
3,
22(1)(c)

DDA
Requests for
information
Sport

NSW
Act

30

Qld
Act

SA
Act

Tas Act

107,
108
71

124

28

Superannuation
Advertisements

44

51

Exceptions
Special measures

45

126A

Genuine occupational
qualification

105

78
103

47

24, 25

25

Accommodation for
employees / students

49N

Care of children
Charities
Religious bodies

53–
57
127
–
128

49

55
56

Education institutions
for religious purposes

88,
89
27,
28
110
109

77

21A

49D(4)

34

Acts done under
statutory authority

47

54

106

Insurance

46

49Q

Superannuation

46

49Q

Sport
Combat duties
Public health
Migration

53
48
52

49R

73–
75
59–
65
111

49P

107

Unjustifiable hardship

11

49C

Grant exemptions
Employment in a
household

55

126
49D(3)(
a)

15(3)

5,
35,
36,
44,
51,
92,
100
113
26,
27

NT Act

66O

23

26

66N

4, 41(1)

66P

48

68

69

25, 109

12

31

27

57

26

27, 66S

48

35(1)(b)(i)

61
50

25, 49

80

23

80
82–84

70
72

39

73

51A

25
32

52
51
30(3)

71

31

45(1)

23

66Q(1)

49

35(1)(a),
35(1)(b)(ii)

24

75

69,

30

53

85

44

47

66T

28

49

63

44

78, 79

66P

29

49(2)

81

29, 43

72

66N

56(1)(d)

47

86

57
56
56
57P

47

58

109

59

24

35(2)

71(2)

84

45, 48

23, 34,
41, 46,
58

66I(4),
66K(2),
66L(3)(c)
, 66M(5),
66Q(1)(b
)

92

57

89–91

135

71(1)

*

References in this Chapter were current as at 8 May 2020.

1

DDA s 5(1).

2

DDA s 6(1).
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ACT
Act

182–
184

57

Capacity to work

WA Act

85M

41

Voluntary bodies

Vic Act

24

55

3

DDA s 6(3). The burden of proving that the requirement or condition is reasonable, having regard
to the circumstances of the case, lies on the person who requires, or proposes to require, the
person with the disability to comply with the requirement or condition (DDA s 6(4)).

4

The application provision in s 12 refers to numerous subject matters in Commonwealth
constitutional heads of power, including the corporations power in s 51(xx) of the Constitution,
banking power (s 51(xviii), insurance power (s 51(ix)), and the trade and commerce power (s
51(i)).

5

For the avoidance of doubt, the NSW Act specifies in s 49B that the following are a ‘characteristic
that appertains generally to persons who have that disability’: the fact that the person has, or may
be accompanied by, an assistance dog (s 49B(3)), the fact that the person is accompanied by, or
possesses, a palliative or therapeutic device, or other mechanical equipment, that provides
assistance to the person, or is accompanied by an interpreter, reader, assistant, or carer who
provides interpretive, reading or other services (s 49B(3A)).

6

The exception in relation to persons addicted to prohibited drugs does not apply in the context of
disability discrimination by local government councilors, industrial organisations and qualifying
bodies under the NSW Act (see s 49PA(1)). Further, it is not lawful to discriminate on the ground
of the person having hepatitis C, HIV infection or any medical condition other than addiction in a
prohibited drug (s 49PA(3)).

7

Section 7(3) of the Vic Act clarifies that, if a person with a disability is accompanied by or
possesses an assistance aid, being accompanied by or the possession of that assistance aid is
taken to be a characteristic that a person with that disability generally has.

8

DDA s 4, ACT Act s 5AA, NSW Act s 4, Vic Act s 4, SA Act s 5, Tas Act s 3.

9

NT Act s 4, Qld Act Dictionary; WA Act s 4.

10

Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal
Opportunity Law (Federation Press, 3rd ed, 2018).

11

CCH Intelliconnect, Australian and NZ Equal Opportunity Commentary (online at 12 October
2020) ‘The federal Disability Discrimination Act 1992 — introduction’, [5-810].

12

Ibid.

13

Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal
Opportunity Law (Federation Press, 3rd ed, 2018) 349.

14

Flanagan v Humana Pty Ltd (2017) 28 Tas R 436.

15

See Sklavos v Australasian College of Dermatologists (‘Sklavos’) (2017) 256 FCR 247.

16

Sklavos (2017) 256 FCR 247 at [16] (Bromberg J).

17

DDA s 4(1).

18

See also Connor v Queensland [2020] FCA 455 [238]-[244].

19

DDA s 10.

20

DDA s 4 (definition of ‘disability’).

21

See, eg, NSW Act s 49B(1); Qld Act s 10; SA Act s 6(3), 66; WA Act s 66A; Tas Act s 14; NT Act
s 20.

22

Purvis v New South Wales (2003) 217 CLR 92.

23

Catholic Education Office v Clarke (2004) 138 FCR 121 at [103]-[104] (Sackville and Stone JJ).

24

See, eg, Travers v New South Wales [2000] FCA 1565, [17].

25

See Clarke v Catholic Education Office (2003) 202 ALR 340, 352-53, upheld on appeal in
Catholic Education Office v Clarke (2004) 138 FCR 121. The requirement or condition must be
identified with precision: see Mulligan v Virgin Australia Airlines Pty Ltd (2015) 234 FCR 207, 248
[154] (Flick, Reeves and Griffths JJ).

26

See Secretary, Department of Foreign Affairs and Trade v Styles (1989) 23 FCR 251, 263
(Bowen CJ and Gummow J); approved by the High Court in Waters v Public Transport
Corporation (1991) 173 CLR 349.

27

NSW Act s 49B(1)(b); SA Act s 66(b)(ii); Tas Act s 15(1); WA Act s 66A(3).
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28

Qld Act s 11(1).

29

Qld Act s 205; Vic Act s 9(2).

30

ACT Act s 8(4).

31

ACT Act s 70.

32

See DDA s 7; ACT Act s 7(1)(c); NSW Act s 49B(1); NT Act s 19(1)(r); Qld Act s 7(p); SA Act s
66(f); Tas Act s 16(s); Vic Act s 6(q); WA Act s 66A(2).

33

Further, the combined effect of s 7 (dealing with associates, discussed above), and s 8, is that the
DDA applies in relation to a person who has an associate who has a carer, assistant, assistance
animal or disability aid in the same way as it applies in relation to a person with a disability: see
the notes under ss 7(3) and 8(3) of the DDA.

34

Mulligan v Virgin Australia Airlines Pty Ltd (2015) 234 FCR 207, [137]-[149].

35

In Reurich v Club Jervis Bay Ltd (2018) 360 ALR 296, an RSL Club discriminated against a
disabled patron with an assistance animal by, among other things, refusing him entry to the Club
and not allowing him to ride the Club’s courtesy bus with the assistance animal, and by failing to
make reasonable adjustments to accommodate the assistance animal. The Club was unable to
rely on any of the exceptions under s 54A.

36

State of New South Wales (Department of Justice — Corrective Services) v Huntley [2017] FCA
581. See also Tropoulos v Journey Lawyers Pty Ltd [2019] FCA 436.

37

See Watts v Australian Postal Corporation (2014) 222 FCR 220 at [27] (Mortimer J).

38

Watts v Australian Postal Corporation (2014) 222 FCR 220, [22].

39

Skavlos (2017) 256 FCR 247, [33] (Bromberg J), citing Purvis v New South Wales (2003) 217
CLR 92, [213] (Hayne and Heydon JJ).

40

See, eg, Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal
Opportunity Law (Federation Press, 3rd ed, 2018) 364-367; Public Interest Advocacy Centre,
Submission to Australian Human Rights Commission, Discussion paper: Priorities for federal
discrimination law reform (8 November 2019).

41

See, eg, Innes v Rail Corporation of NSW (No 2) (2013) 273 FLR 66 at [147].

42

Sklavos (2017) 256 FCR 247, [58].

43

Sklavos (2017) 256 FCR 247, [86]-[99].

44

Vic Act ss 20(3) and (4), 33(3) and (4), 40(3), 45(3).

45

Vic Act ss 23, 34, 41, 46.

46

Cf Dziurbas v Mondelez Australia Pty Ltd [2015] VCAT 1432 [217].

47

Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal Opportunity Law
(Federation Press, 3rd ed, 2018) 395.

48

See Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal Opportunity Law
(Federation Press, 3rd ed, 2018) 371.

49

This is not specific to disability. However, the ACT Act gives the following disability-specific
example of the operation of the special measures provisions in s 27(1)(b):
A health clinic provides speech therapy for autistic children only. Part 3 does not make this unlawful if a
purpose is to give autistic children access to a service that meets their special needs as autistic
children. Autistic children are ‘members of a relevant class of people’ because they are a class of
people whose members are identified by reference to 2 attributes mentioned in s 7, in this case,
disability in s 7 (1) (j) and age in s 7 (1) (l) …

50

ACT Act s 51(1); NT Act ss 30(3), 40(2B); Qld Act ss 41(b), 89(b); SA Act s 74(3); Tas Act s 46;
Vic Act ss 39(b), 61(b); WA Act ss 66I(3), 66L(3)(b). The WA accommodation provision is limited
to voluntary and charitable bodies.

51

ACT Act s 48(a) and (b); Qld Act s 25(1); Tas Act s 45(b) (i) and (ii); Vic Act s 26(3); WA Act s
66S.

52

ACT Act s 48(c); Tas Act s 45(b) (iii).
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53

DDA s 49; NSW Act s 55; NT Act s 52; Qld Act s 110; SA Act s 80; Tas Act s 23; Vic Act s 80; WA
Act s 70.

54

ACT Act s 57(1)(b); NT Act s 56(1)(d); Qld Act s 111(1)(d); SA Act s 81(b); Tas Act s 43(a); Vic
Act s 72(2)(c); WA Act s 66N(3)(c).

55

See NT Act s 35; Qld Act ss 34-35; Tas Act s 45(a); Vic Act s 23, 24; SA Act s 71(2); ACT Act
s 49; WA Act s 66Q; NSW Act s 49D.

56

Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal
Opportunity Law (Federation Press, 3rd ed, 2018).

57

See DDA s 28(3); ACT Act s 57(1)(a); NSW Act s 49R; NT Act s 56(1)(d); Qld Act s 111(1)(d); SA
Act s 81; Tas Act s 43; Vic Act s 72(2); WA Act s 66N(3).

58

In relation to the insurance exception in the DDA, see QBE Travel Insurance v Bassanelli (2004)
137 FCR 88 at [34].

59

See DDA s 47; ACT Act s 30; NSW Act s 54; NT Act s 49(1)(c); Qld Act s 106; Tas Act s 24; Vic
Act s 75; WA Act s 69.

60

DDA s 48; ACT Act s 56; NSW Act s 49P; NT Act s 55; Qld Act s 107; SA Act s 79A; Tas Act s
47; Vic Act s 86; WA Act s 66U (under which regulations to except discrimination against a person
with an infectious disease can be made, but no regulation has been made).

61

See Matthews v Hargreaves (No 4) (2013) 274 FLR 138 at [147], where, in the context of s 48 of
the DDA, the court had reference to the Health Act 1911 (WA) and a possible distinction between
infectious disease and contagious disease was noted.

62

See Nester v ACT Fire Brigade [2004] ACTSC 125.

63

This exception for religious bodies was examined in OV v OW v Members of Board of Wesley
Mission Council (2010) 79 NSWLR 606.

64

Under the DDA the terms ‘goods’ and ‘facilities’ are not defined. However, ‘services’ is defined in
s 4 to include: (a) services relating to banking, insurance, superannuation and the provision of
grants, loans, credit or finance; or (b) services relating to entertainment, recreation or
refreshment; or (c) services relating to transport or travel; or (d) services relating to
telecommunications; or (e) services of the kind provided by the members of any profession or
trade; or (f) services of the kind provided by a government, a government authority or a local
government body.

65

Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal
Opportunity Law (Federation Press, 3rd ed, 2018) 412.

66

Including trams, trains, buses and coaches, taxis, ferries, and aeroplanes, but not limousines, hire
cars and charter boats, dedicated school bus services, small aircraft with fewer than 30 seats,
and airports that do not accept regular public transport services.

67

Eg, the AHRC provides an example of how the Accessible Public Transport Standards are
intended to operate: ‘[They] provide compliance targets 5, 10, 15 and 20 years after the date that
the standards enter into force. If a rail operator is meeting the relevant target by making the
required proportion of stations accessible, a person who wants to complain that their local station
is not accessible will not succeed, even though they might have been able to under the existing
provisions. The standards substitute a system wide compliance requirement over time for a
potentially or immediate single instance solution.

68

See Sluggett v Commonwealth [2012] FCA 963.

69

See McCormack v Commonwealth [2007] FMCA 1245, [75]; Penhall-Jones v State of NSW
[2008] FMCA 832, [39].

70

See, eg, Racial Discrimination Act 1975 (Cth); Sex Discrimination Act 1984 (Cth) and Age
Discrimination Act 2004 (Cth).

71

‘Unlawful discrimination’ is defined as including conduct that is unlawful under Part 2 of the DDA
and any conduct that is an offence under Div 4 of Part 2 of the DDA, so would include harassment
in relation to disability and victimisation: see the definition in s 3.
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OVERVIEW

Medical decision-making for people with impaired capacity
1.

All States and Territories have legislation that deals with the provision of medical
treatment to those who are assessed under that legislation as not having the
capacity to consent. Each jurisdiction establishes its own definition of when a person
will be considered to have the requisite level of capacity. However, the tests are
broadly consistent at the level of principle, and tend to focus on the person’s ability
to understand the nature and effect of a proposed medical treatment, weigh up
relevant information and communicate their consent or refusal.

2.

These laws are particularly relevant to people with cognitive disability, where their
condition affects their ability give consent to medical treatment. Part 1 of this
Chapter discusses the relevant legislation in this field.

3.

These Acts generally provide for substituted decision-making in the medical context.
This allows another person – often a guardian – to make decisions about medical
treatment on the person’s behalf. The legislation sets out who may make these
decisions (often in preferential order), and may establish a formal process by which
that decision-maker must be appointed.

4.

As an alternative to substituted decision-making, some jurisdictions also have
legislation that provides for supported decision-making in the medical context.
Broadly speaking, these Acts provide a formal mechanism by which a support
person can assist another person to make and communicate their own decisions,
without making those decisions on the person’s behalf. These mechanisms are
intended to recognise that a person with impaired decision-making capacity may still
be able to make legally effective decisions when given appropriate support, and
enable them to exercise decision-making capacity to the full extent possible.

5.

The legislation also generally establishes further safeguards in relation to certain
kinds of procedures – for instance, psychosurgery, electroconvulsive therapy (ECT),
and procedures affecting fertility. Such procedures are usually prohibited subject to
formal approval, which can often only be given by a Board or Tribunal.

6.

State and Territory frameworks for substituted decision-making are also relevant in
other contexts, such as financial management. These are considered further in
Chapter 6: Money, and Chapter 10: Family and Decision-Making.

7.

Part 1 of this Chapter concludes by considering the particular issues that arise in
relation to the authorisation of sterilisation procedures for people with impaired
decision-making capacity.
Involuntary treatment of people with mental illness

8.

Part 2 of this Chapter deals with the provision of compulsory treatment under State
and Territory mental health legislation.

9.

Adults are generally entitled to refuse medical treatment. However, each jurisdiction
has enacted legislation that permits the involuntary treatment of people with mental
illness. The main function of these laws is to authorise appropriate authorities to:
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•

treat a person for mental illness; and

•

where required, admit the person to a mental health facility for treatment;

without the person’s consent. The legislation may authorise the use of a degree of
force to ensure that a person can be given treatment, subject to certain safeguards.
10.

Compulsory treatment can generally be sought under these laws in relation to
broadly similar classes of person, but the terminology used varies between
jurisdictions (eg, ‘mental illness’, ‘mental disturbance’ or ‘mental disorder’). In this
Chapter, except where relevant legislation uses a different term, we refer to ‘mental
illness’. However, it is important to note that various laws define this term differently.

11.

Among other things, the relevant Acts regulate:
•

the processes that must be followed, and criteria that must be satisfied, before
an order can be made allowing a person to be given compulsory treatment;

•

the kinds of treatment that can be administered under an order; and

•

the duration of such orders, and arrangements for their regular review.

12.

There are usually two broad types of orders that can be made – those authorising a
person to be admitted to a mental health facility and detained there for the purpose
of being treated for mental illness, and those authorising a person to be treated in
the community.

13.

Part 2 of this Chapter discusses how mental health laws generally deal with the
matters outlined above, and discusses the overarching principles and human rights
implications of such laws.
Use of restricted practices in relation to people with disability

14.

Finally, Part 3 of this Chapter discusses the framework for the authorisation and use
of restrictive practices. ‘Restrictive practices’, in the context of disability services,
refers to a range of practices that restrict a person’s rights or freedom of movement.
These may range from limiting a person’s access to a refrigerator to administering
sedative drugs to control violent behaviour.

15.

The use of restrictive practices is regulated at the Commonwealth, State and
Territory levels in a variety of contexts (eg, in schools, aged care facilities, etc.).
However, this Chapter focusses on the Commonwealth, State and Territory laws
regarding the use of restrictive practices specifically in relation to people with
disability.

16.

This Chapter outlines the general law background relevant to restrictive practices,
and how their unauthorised use could give rise to civil and criminal liability. It then
discusses the key human rights relevant to the authorisation of restrictive practices,
and the focus placed on the eventual elimination of such practices. The Chapter
then outlines the impact of the NDIS in this field, and the move towards a nationally
consistent, human rights-focussed framework regulating the use of restrictive
practices. Finally, it summarises the Commonwealth, State and Territory laws
relevant to the use of such practices.
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PART 1 – CONSENT TO MEDICAL TREATMENT
17.

At common law, an adult is entitled to refuse to consent to receive medical
treatment. Where a person has not given consent, providing treatment may amount
to assault or battery under the law of tort (subject to limited exceptions, such as
emergency treatment). 1

18.

Medical professionals’ duty of care also requires them to give certain information
about a proposed treatment to a patient, including information about material risks
associated with the treatment. 2 This assists the patient to make a fully informed
decision as to whether or not to consent to the treatment.

19.

However, some people (including some people with disability) may not have the
capacity to understand the nature of, or agree to, a particular medical treatment. As
such, each State and Territory has legislation setting out frameworks for determining
when a person lacks the capacity to consent to medical treatment. In many cases,
this is dealt with under general guardianship legislation. In some jurisdictions,
however, there is dedicated legislation that deals with consent to medical treatment.
Scope of this Chapter – application of decision-making laws to children

20.

At the outset, we note that this Chapter deals primarily with the making of medical
decisions by or on behalf of adults. Guardianship orders can generally only be made
in respect of adults 3 (though some jurisdictions expressly provide for an order to be
made earlier, provided that it does not commence until the person turns 18). 4 In
New South Wales, however, an order can be made in respect of a person aged 16
or older. 5 Meanwhile, the Guardianship and Administration Act 1993 (SA) does not
expressly address this issue, and refers to ‘persons’ generally. 6

21.

Subject to some exceptions (see, eg, paragraphs [225]-[227] below), a child’s
parents can make decisions on their behalf. Where the child does not have parents,
other legal frameworks (which we do not discuss here) identify the relevant decisionmaker.

22.

Below, we outline some of the key issues arising out of the legal frameworks
governing medical decision-making by or on behalf of adults with impaired decisionmaking capacity.
Determining whether a person has decision-making capacity

23.

State and Territory laws generally recognise a range of principles relating to
determining whether a person has decision-making capacity. These often include
the following:
•

a person may have capacity to make one decision, but not another;

•

a person’s capacity can fluctuate from time to time – they may have capacity
one day, but not the next;

•

difficulty in verbally communicating a decision does not mean that the person
does not have capacity to make it – they may be able to communicate the
decision with reasonable assistance, or by other means;
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24.

•

the inability to understand matters of a trivial or technical nature does not mean
that a person lacks capacity;

•

the fact that a person’s decisions have adverse outcomes does not mean that
they lack capacity; and

•

the person has the right to take risks.

Further, these laws often state that a person will not be taken to lack capacity only
because they have an intellectual disability (though, of course, this does not rule out
the possibility that a person with intellectual disability will lack decision-making
capacity).
Substituted decision-making vs supported decision-making

25.

Where a person lacks capacity, State and Territory legislation provides for the
identification or appointment of a substitute decision-maker for the person.

26.

Where a substitute decision-maker is appointed, the relevant laws generally set out
overarching principles in accordance with which that person must act. This may
involve adopting one of two tests, or a combination thereof. These are:
•

giving effect to what the person would have decided if they had capacity; or

•

making the decision that the substitute decision-maker considers to be in the
person’s best interests.

27.

Where the former test applies, the decision-maker may be obliged to give effect to
the person’s wishes despite their own assessment of the person’s best interests.
However, the latter may sometimes be used as an alternative where it is not
possible to reasonably ascertain what the person would have done in the
circumstances.

28.

Alternatively, where the person has impaired capacity, but remains able to make
decisions with appropriate assistance, a smaller number of jurisdictions formally
recognise the process of supported decision-making. Broadly speaking, these laws
provide for a person with impaired capacity to identify someone to help them to
make, communicate and give effect to their own decisions, without making those
decisions for them. The Australian Law Reform Commission (ALRC) has
recommended that all jurisdictions take steps to formally establish and promote
supported decision-making frameworks. 7
Giving consent through an advance care directive

29.

Most States and Territories also have legislation that enables a person to make an
‘advance care directive’ (or similarly described instrument). 8 These Acts formalise a
person’s ability, at common law, to refuse or consent to treatment in advance.

30.

In broad terms, an advance care directive allows a person to consent to or refuse
certain kinds of treatment, or appoint a person who can make treatment decisions
on their behalf, at a time when they still have decision-making capacity. 9 The
directive will then apply in the event that the person ceases to have capacity
(whether temporarily or permanently). Such directives may, therefore, be relevant to
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the provision of health-care to a person who subsequently acquires a disability that
impairs their decision-making capacity.
31.

The specific rules relating to advance care directives differ between jurisdictions.
Broadly speaking, however, medical professionals are obliged to give effect to
advance care directives. 10 Further, the directive may set out a person’s values or
preferences in relation to treatment, which may assist a substitute decision-maker to
ascertain the decision a person would have made in circumstances where the
directive does not directly express their consent to or refusal of a particular
treatment.
Human rights implications of decision-making frameworks

32.

The establishment of alternative decision-making regimes – eg, supported decisionmaking and advance care directives – is intended to maximise a person’s
opportunity to determine for themselves when they can and cannot be given medical
treatment. Nonetheless, each jurisdiction has legislation that provides for the making
of medical decisions on behalf of people with impaired capacity, and for such people
to be given treatment without their consent.

33.

These laws pursue at least two key objectives, which necessarily compete; seeking
to ensure that people who lack the capacity to consent to medical treatment can still
receive the necessary care, whilst also respecting their wishes, autonomy and bodily
integrity to the maximum extent possible. Accordingly, they engage a number of
human rights; particularly, those dealt with in the Convention on the Rights of
Persons with Disabilities [2008] ATS 12 (the CRPD). These include the rights to:
•

equal recognition before the law;

•

respect for the person’s physical and mental integrity on an equal basis with
others; and

•

the highest attainable standard of health, without discrimination. 11

34.

The various substituted decision-making regimes generally seek to reflect human
rights principles to at least some extent. For example, the capacity tests (outlined
above) are one important safeguard to ensure that people who are capable of
making their own decisions are not subjected to medical treatment against their will.
Further, the relevant laws often state that the person’s wishes and preferences must
be taken into account so far as possible, and require that the proposed medical
treatment have some clear therapeutic benefit.

35.

However, the Committee on the Rights of Persons with Disabilities has urged States
Parties to the Convention to replace substituted decision-making laws with regimes
of supported decision-making, to better respect the autonomy, will and preferences
of people with disability. 12 Supported decision-making regimes are discussed in
more detail in Chapter 10: Family and Decision-Making.
Specific legal frameworks governing consent to medical treatment

36.

Below, we outline the laws in each State and Territory that deal with the provision of
medical treatment to people with impaired decision-making capacity. We have not
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specifically summarised the legislation that provides for the making of advance care
directives, except where it also deals with medical decision-making more generally.
However, we refer to such directives where they are relevant to the giving of
consent under the laws discussed below.
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State and Territory laws regarding consent to medical treatment
NEW SOUTH WALES

Guardianship Act 1987 (NSW)
37.

The Guardianship Act 1987 (NSW) deals with the appointment of guardians,
including guardians for matters relevant to a person’s health. Part 5 of the Act
contains special provisions dealing with medical and dental treatment for patients
aged 16 years or older who lack the capacity to consent. The objective of the Part is
to ensure that:
•

such people are not deprived of necessary treatment; and

•

any treatment carried out is done for the purpose of promoting and maintaining
the person’s health and wellbeing. 13

When may a guardian be appointed for a person?
38.

Part 3 of the Act deals with the appointment of guardians. The Tribunal may make a
guardianship order in respect of a person aged 16 years or older where it is satisfied
that they are in need of a guardian, taking into account a range of specified
matters. 14
Who may be a guardian?

39.

Only an adult can be appointed as guardian. 15 The Tribunal must not appoint a
person as guardian unless satisfied that their personality is generally compatible
with that of the person under guardianship, there is no undue conflict of interest, and
the person is willing and able to act as guardian. 16 Alternatively, the Tribunal can
appoint the Public Guardian. However, this must not be done where another person
is available to perform the role. 17
Powers of the guardian

40.

A guardianship order may be ‘plenary’ or ‘limited’. A plenary guardian has all the
functions of a guardian at law or in equity, 18 whereas a limited guardian has the
functions set out in the guardianship order. 19 The Tribunal must not make a plenary
order where a limited one would suffice. 20

41.

The guardian has the power to give any consent that could be given by the person,
if they had capacity (including in respect of medical matters). 21 In both cases, the
guardian’s powers will be subject to any limits set out in the order. 22

42.

Division 4 of Part 3 sets out a scheme for the review of guardianship orders.
Giving consent to medical or dental treatment

43.

Part 5 of the Act contains special provisions dealing with medical and dental
treatment for patients aged 16 years or older who lack the capacity to consent.
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When does a person have capacity to consent?
44.

45.

For the purposes of Part 5, a person is regarded as incapable of consenting to
medical or dental treatment if the person:
•

is incapable of understanding the general nature and effect of the proposed
treatment; or

•

is incapable of indicating whether or not he or she consents or does not consent
to the treatment being carried out. 23

It is an offence to carry out medical or dental treatment on a patient aged 16 years
or older who lacks capacity in the absence of a relevant consent, authorisation or
order under the Act (subject to the exceptions discussed below). 24
When can treatment be given without consent?

46.

Treatment covered by Part 5 of the Act may be carried out without a relevant
consent in the circumstances set out in s 37. These are as follows:
•

Medical or dental treatment may be carried out where the relevant practitioner
considers the treatment necessary, as a matter of urgency, to save the patient’s
life, prevent serious damage to their health, or (except in the case of ‘special
treatment’, discussed below) to prevent the patient from suffering or continuing
to suffer significant pain or distress.

•

‘Minor treatment’ may be given without a relevant consent where:
–

there is no ‘person responsible’ for the patient (see below); or

–

the person responsible cannot be contacted, or is unable or unwilling to
make a decision on the matter. 25

In that case, the relevant practitioner must certify, in writing, that the patient
does not object to the treatment, the treatment is necessary, and the treatment
is the form of treatment that will most successfully promote the patient’s health
and wellbeing. 26
Who can consent to medical treatment on a person’s behalf?
47.

Consent for a ‘minor’ or ‘major’ treatment may be given by the ‘person responsible’
for the patient. Meanwhile, the NSW Civil and Administrative Tribunal (the Tribunal)
can consent to any treatment for a patient. 27

48.

The patient’s guardian may also consent to continuing or further ‘special treatment’ if
the Tribunal consented to the initial carrying out of the treatment, and has authorised
the guardian to consent to the continuation of the treatment, or further treatment of a
similar nature. 28 ‘Special treatment’ is defined in s 33, and includes:
•

treatment that is intended, or is reasonably likely, to render the person
permanently infertile; and

•

new treatment that has not yet gained the support of a substantial number of
practitioners in the relevant field; and
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•

other kinds of treatment declared by the regulations.

Who is the ‘person responsible’?
49.

50.

The Act establishes a hierarchy for identifying the ‘person responsible’ for an adult
who lacks capacity. 29 The responsibility moves down this hierarchy if there is no
person who meets the description, that person declines in writing to exercise the
responsibility, or an appropriately qualified expert certifies that the person is not
capable of exercising the responsibility. 30 The relevant order is:
•

the person’s guardian, where the guardian’s authority extends to giving consent
for medical or dental treatment;

•

person’s spouse (if the spouse is not, themselves, under guardianship, and the
relationship is a close and continuing one);

•

a person who has care of the person (see s 3D);

•

a close friend or relative of the person (see s 3E). 31

Where the ‘person responsible’ is asked to give consent to the carrying out of a
medical or dental treatment on an adult who lacks capacity, they must be given
specified information relating to the treatment to help them to make a decision. The
person responsible must have regard to the views of the patient (if any) in deciding
whether to consent (among other considerations). 32
Applying to the Tribunal for consent to treatment

51.

Alternatively, a person may apply to the Tribunal for consent for the carrying out of
medical or dental treatment on a person to whom Part 5 applies (again, setting out
relevant information regarding the treatment). 33 The Tribunal may give consent if it is
satisfied that it is appropriate for the treatment to be carried out. In doing so, it must,
among other things, have regard to the views of the patient and any persons
responsible for the patient. It must not give consent unless satisfied that the
treatment is the most appropriate form of treatment for promoting and maintaining
the patient’s health and well-being. 34

52.

Further, the Tribunal may only consent to the carrying out of special treatment in
specific circumstances – for instance, where it is satisfied that this is necessary to
save the patient’s life, or prevent serious damage to the patient’s health. 35
Effect of consent

53.

Division 5 of Part 5 of the Act deals with the effect of consent. A consent given in
accordance with Part 5 on a person’s behalf has effect as though the patient had,
themselves, consented. However, s 46 provides that a consent given by a person
responsible for, or a guardian of, a patient has no effect if:
•

the person carrying out or supervising the proposed treatment was (or should
reasonably have been) aware that the patient objected to the treatment; or

•

the proposed treatment was to be carried out for a purpose other than that of
promoting or maintaining the patient’s health and wellbeing.
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Overriding a patient’s objection to treatment
54.

For the purpose of s 46, however, the patient’s objection is to be disregarded where
the patient has minimal or no understanding of what the treatment entails, and the
treatment will cause the patient no more than ‘reasonably tolerable’ and ‘transitory’
distress.

55.

The Tribunal may also authorise a guardian to override the patient’s objection in
relation to minor and major treatments where satisfied that:
•

any such objection would arise from the patient’s lack of understanding of the
nature of, or reason for, the treatment; and

•

the treatment is manifestly in the best interests of the patient. 36

VICTORIA
56.

Victoria has two key Acts relevant to medical decision-making on behalf of those
who lack decision-making capacity. The Medical Treatment Planning and Decisions
Act 2016 (Vic) deals specifically with the making of treatment decisions, while the
Guardianship and Administration Act 2019 (Vic) provides more generally for the
appointment of substitute decision-makers (who may have authority to make
treatment decisions on a person’s behalf).
Medical Treatment Planning and Decisions Act 2016 (Vic)

57.

The Medical Treatment Planning and Decisions Act 2016 (Vic) provides for the
making of medical treatment decisions on behalf of people who lack decisionmaking capacity.
When does a person have capacity to make decisions about medical treatment?

58.

59.

A person has capacity to make a decision to which the Act applies if the person is
able to do the following:
•

understand the information relevant to the decision and the effect of the
decision;

•

retain that information to the extent necessary to make the decision;

•

use or weigh that information as part of the process of making the decision; and

•

communicate the decision and the person's views and needs as to the decision
in some way, including by speech, gestures or other means. 37

An adult is presumed to have decision-making capacity unless there is evidence to
the contrary. 38 The Act recognises that a person may have capacity to make some
decisions and not others, and that incapacity may be only temporary. 39 Certain
eligible applicants may apply to the Tribunal for an order concerning whether or not
a person has capacity in relation to a decision to which the Act applies. 40
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Who may make treatment decisions for a person who lacks capacity?
60.

Part 4 of the Act sets out who may make medical treatment decisions on a person’s
behalf (other than treatment for mental illness under the Mental Health Act 2014
(Vic), or neurosurgery for mental illness). 41 Before administering medical treatment
to a person who does not have decision-making capacity for the treatment (and is
unlikely to recover it within a reasonable time), 42 the practitioner must obtain a
medical treatment decision in accordance with the provisions outlined below.
However, this is subject to an exception for emergency treatment. 43
Advance care directive or appointment to be considered in the first instance

61.

As outlined above, a person may make an ‘advance care directive’ setting out the
kinds of treatments to which they consent to or refuse in the event that they cease to
have decision-making capacity. 44 Further, Part 3 of the Act provides a mechanism
for a person to formally appoint a person to make medical treatment decisions on
their behalf in the event that they lose decision-making capacity. 45

62.

Before a health practitioner administers medical treatment to a person who lacks
capacity, they must generally make reasonable efforts to ascertain whether the
person has an advance care directive or medical treatment decision-maker. 46 The
practitioner must generally give effect to a relevant advance care directive, subject
to certain exceptions. 47
Referring decisions to the medical treatment decision-maker

63.

Where the directive does not address the particular treatment decision, the
practitioner must refer the matter to the person’s ‘medical treatment decisionmaker’. 48
Who is the medical treatment decision-maker?

64.

65.

A medical treatment decision-maker appointed by the person under Part 3 of the Act
is the default decision-maker. 49 However, where that person is not willing or
available to make a medical treatment decision, or there is no such person, the Act
sets out a list of substitutes in order of priority. These are:
•

a guardian appointed under the Guardianship and Administration Act 2019 (Vic)
who has the power to make medical treatment decisions; followed by

•

the first of a range of specified persons in a close and continuing relationship
with the person (eg, the spouse, the primary carer, or an adult child, parent or
adult sibling). 50

In certain circumstances, however, the Victorian Civil and Administrative Tribunal
(the Tribunal) can make an order limiting a person’s authority to make a medical
treatment decision, or declaring that the person is not the medical treatment
decision-maker for another person. 51
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Decision-making by the medical treatment decision-maker

66.

The medical treatment decision-maker must make the decision that they reasonably
believe the person would have made, had they had capacity, and must have regard
to a range of factors in making that decision. 52

67.

In certain cases, where the decision-maker refuses ‘significant treatment’ for the
person, the relevant health practitioner must notify the Public Advocate. 53 The Public
Advocate will consider the decision, and, if satisfied that the refusal is unreasonable,
must refer the matter to the Tribunal for review. 54 The Tribunal may then make
various orders about the treatment decision (including orders affirming, varying or
setting aside the original decision). 55
Making medical decisions where there is no medical treatment decision-maker

68.

69.

Alternatively, where the practitioner cannot locate an advance care directive or
medical treatment decision-maker for the person:
•

the practitioner may administer routine treatment without consent; 56 or

•

for significant treatment, the practitioner cannot administer the treatment without
the consent of the Public Advocate. 57

In the latter case, the Public Advocate may give or refuse consent, having regard to
the same matters as the medical treatment decision-maker would have been obliged
to consider. 58
Medical research

70.

Part 5 sets out broadly similar provisions relating to medical research procedures for
adults who lack decision-making capacity. 59
Guardianship and Administration Act 2019 (Vic)

71.

The Guardianship and Administration Act 2019 (Vic) provides for the appointment of
guardians and supportive guardians for people with disability. (It also provides for
the appointment of administrators and supportive administrators. As administrators
may only deal with financial matters, however, they are instead discussed in
Chapter 6: Money.)
Overarching principles

72.

The Act sets out a number of overarching principles to be observed by a person
exercising powers or performing functions under the Act. These relate to ensuring
that a person with disability is involved in the making of decisions that affect them as
far as practicable, and imposing the fewest possible restrictions on their freedom of
choice and action. 60

73.

It also sets out specific principles that guardians (among others) must have regard
to when making decisions on a person’s behalf. These focus on giving effect to the
person’s will and preferences (or what it appears that they would have been), or,
where this cannot be determined, making decisions that promote the person’s
wellbeing. 61
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Who can be subject to a guardianship order?
74.

A person may apply to the Tribunal for a guardianship or supportive guardianship
order in respect of an adult with a disability. 62 Section 3(1) defines disability, in
relation to a person, to mean neurological impairment, intellectual impairment,
mental disorder, brain injury, physical disability or dementia.

75.

A guardian may make decisions concerning ‘personal matters’ on a person’s
behalf. 63 ‘Personal matters’ include decisions regarding medical treatment. 64
When can a full guardianship order be made?

76.

The Tribunal may only make a guardianship order in respect of a person where,
having regard to the matters set out in s 31, it is satisfied that:
•

the person’s disability means that they do not have decision-making capacity in
relation to the personal matter in relation to which the order is sought; and

•

the person is in need of a guardian; and

•

the order will promote the person’s social and personal wellbeing. 65

77.

Section 5(1) defines when a person has decision-making capacity in similar terms to
the Medical Treatment Planning and Decisions Act 2016 (Vic) (see paragraphs [58][59] above).

78.

A person can only be appointed guardian where they are aged over 18, consent to
act, and the Tribunal is satisfied that the person:

79.

•

will fulfil their statutory duties (see Part 3, Division 4); and

•

is not in a position where their interests will or may conflict with those of the
protected person; and

•

is suitable to act as guardian for the person. 66

The guardianship order must specify the personal matters in relation to which the
guardian has decision-making powers, and any restrictions on the exercise of those
powers. 67 Those powers cannot extend to specified matters – eg, making a will,
voting or marriage. 68
Powers of the guardian with respect to medical treatment

80.

A guardian who has the power to make medical treatment decisions for a
represented person must comply with the Medical Treatment Planning and
Decisions Act 2016 in relation to those decisions. 69 Further, a guardian cannot give
consent for the carrying out of a ‘special medical procedure’; in such cases, the
Tribunal’s consent is required. 70

81.

A special medical procedure is a procedure that is intended or reasonably likely to
render the patient permanently infertile, a termination of pregnancy, the removal of
tissue for transplantation to another person, and certain other prescribed medical
treatments. 71 Part 6 sets out the circumstances in which the Tribunal may give
consent for such procedures. Among other things, the Tribunal must be satisfied
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that the patient does not have capacity to consent and is unlikely to regain it within a
reasonable time, but would consent if they did have capacity. 72
Supportive guardianship orders
82.

The Act also provides for the making of supportive guardianship orders in respect of
people with disability. These stand in contrast to orders that permit one person to
make decisions on behalf of another (ie, substituted decision-making frameworks).
Broadly speaking, these orders acknowledge that a person with some impairment to
their decision-making capacity may still be able to make and communicate their own
decisions with appropriate support. In this way, they seek to recognise and facilitate
the exercise of the person’s capacity so far as possible (in accordance with the
overarching objectives of the Act). They also facilitate the performance of the role
that support persons play in the lives of people with impaired capacity – eg, by
giving them express authority to obtain information on the person’s behalf.

83.

The Tribunal may only make a supportive guardianship order where:

84.

85.

•

the person with disability consents; and

•

if the person is given practicable and appropriate support, they will have
decision-making capacity in relation to the personal matter to which the order
relates; and

•

the order will promote the person’s social and personal wellbeing. 73

The supportive guardian may be given various powers to assist the person, such as:
•

accessing, collecting or obtaining information for the person (or assisting them
to do so);

•

communicating certain information about the person to others;

•

communicating decisions made by the person (or assisting the person to do so
themselves); or

•

taking action to give effect to the person’s decisions.

However, a supportive guardian does not make decisions for the person. 74
QUEENSLAND

Guardianship and Administration Act 2000 (Qld)
86.

The Guardianship and Administration Act 2000 (Qld) provides for the appointment of
guardians for individuals who lack decision-making capacity. The Act begins by
acknowledging a number of guiding principles, including that the right of an adult
with impaired capacity to make decisions should be restricted to the smallest
possible extent. 75

87.

The Act also provides for the appointment of administrators. As administrators may
only deal with financial matters, they are not discussed in this Chapter.
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Appointment of guardians
88.

The Tribunal (QCAT) may make an order appointing a guardian in respect of a
‘personal matter’ for an adult with impaired capacity for the matter. 76 A personal
matter is a matter, other than a special personal matter or special health matter,
relating to the adult’s care (including health care) or welfare. 77 (Special health
matters are dealt with in paragraphs [101]-[104] below.)

89.

Before making a guardianship order, the Tribunal must be satisfied that:

90.

91.

•

the adult has impaired capacity for the relevant matter;

•

there is a need for a decision in relation to the matter, or the adult is likely to do
something in relation to the matter that will, or is likely to, involve unreasonable
risk to the adult’s health, welfare or property; and

•

without an appointment, either the adult’s needs will not be adequately met, or
their interests will not be adequately protected. 78

For the purposes of the Act, a person has capacity in relation to a matter if the
person is capable of:
•

understanding the nature and effect of decisions about the matter; and

•

freely and voluntarily making decisions about the matter; and

•

communicating the decisions in some way. 79

An adult is presumed to have capacity for a matter. 80
Who may be a guardian?

92.

The Tribunal may appoint an adult (other than a paid carer or health provider for the
protected person) as guardian where satisfied that the adult is appropriate for
appointment. 81 Their appropriateness is to be determined having regard to the
matters in s 15(1) – eg, the risk of any conflict of interest, their compatibility with the
person, and their competence to exercise the relevant powers. Alternatively, the
public guardian may be appointed where there is no other appropriate person. 82
Powers of guardians

93.

Unless the tribunal orders otherwise, the guardian may do anything in relation to a
personal matter that the adult could have done (subject to the terms of the
appointment). 83 The guardian is subject to a range of duties eg, to act with
reasonable diligence and avoid conflicts of interest. 84 The guardian must also apply
the general principles set out in Schedule 1, and, when making a health care
decision, apply the ‘health care principle’. 85

94.

The general principles relate to matters such as upholding the person’s human
rights, encouraging their participation in community life, maintaining their
relationships and maximising their decision-making ability. 86 Meanwhile, the health
care principle requires the guardian to exercise power for a health matter:
•

in the way that is least restrictive of the adult’s rights; and
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•

only where the exercise of power is necessary and appropriate to maintain or
promote the adult’s health or wellbeing, or is, in all the circumstances, in the
adult’s best interests. 87

95.

The guardian must seek and take into account the adult’s views and wishes, in
addition to information given by the adult’s health provider. 88

96.

If the guardian makes (or refuses to make) a decision about a health matter in
contravention of the health care principle, then the public guardian may exercise the
relevant power in the guardian’s place. 89 There are also provisions empowering the
Tribunal to order a guardian to compensate an adult for losses caused by their
failure to comply with the Act in the exercise of a power. 90
Decision-making for health-related matters

97.

Chapter 5 deals specifically with the provision of health care to adults with impaired
capacity for ‘health matters’ and ‘special health matters’.
Provision of care without consent

98.

99.

Part 2 sets out when health care (other than special health care) may be carried out
without consent. These circumstances include where the adult has impaired
capacity for the relevant matter, and the adult’s health provider considers that either:
•

the health care should be carried out urgently to meet imminent risk to the
adult’s life or health (except in certain cases); or

•

the health care should be carried out urgently to prevent significant pain or
distress to the adult, and it is not reasonably practicable to get consent from a
person who may give it under the Act or the Powers of Attorney Act 1998 (Qld)
(except in certain cases where the adult objects). 91

Life-sustaining measures may be withheld or withdrawn without consent for adults
with impaired capacity in certain cases. 92 Certain minor and uncontroversial health
care (other than special health care) may also be carried out without consent for an
adult with impaired capacity in specified circumstances. 93
Provision of care with substituted consent

100.

101.

Where the exceptions above do not apply, the Act sets out alternative means of
obtaining consent to the provision of medical care for an adult who has impaired
capacity for a health matter. For an ordinary health matter (ie, not a special health
matter), the Act establishes a prioritised order of ways in which the matter can be
dealt with. Broadly, these are:
•

in accordance with a relevant advance health directive made by the person;

•

by a guardian who has authority in relation to the matter;

•

by a person appointed for the matter under an enduring power of attorney; or

•

by the statutory health attorney. 94

Different rules apply to special health care, which is health care involving:
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102.

•

removal of tissue from the adult (while alive) for donation to someone else;

•

sterilisation or termination of pregnancy;

•

participation in special medical research or experimental health care;

•

ECT or a non-ablative neurosurgical procedure; or

•

other special health care prescribed in the regulations. 95

If an adult has impaired capacity for a special health matter, the matter may only be
dealt with as follows (in order of priority):
•

under an advance health directive;

•

by an entity (other than the Tribunal) authorised to deal with the matter; or

•

under a relevant Tribunal order. 96

103.

Part 3 of Chapter 5 sets out the circumstances in which the Tribunal can consent to
special health care on a person’s behalf. Relevantly, the Tribunal cannot consent to
ECT or a non-ablative neurosurgical procedure (which are dealt with by the Mental
Health Act 2016 (Qld)). 97

104.

Generally, consent given on a person’s behalf for a health or special health matter is
ineffective if the health provider knows, or ought reasonably to know, that the adult
objects to the health care. 98 However, that objection can be overridden where the
adult has minimal or no understanding of either what the care involves or why it is
required, and the care is likely to cause the adult no distress, or temporary distress
that is outweighed by the benefit of the care (subject to some exceptions). 99

105.

The health provider may use only the minimum force necessary and reasonable to
carry out health care authorised by the Act. 100 It is an offence to carry out
unauthorised health care, or to knowingly or recklessly exercise a power for a health
or special health matter for a person without the right to do so. 101

106.

Health providers are also obliged to provide specified information to certain
interested parties (such as the guardian or Tribunal). 102
SOUTH AUSTRALIA

107.

There is a range of legislation in South Australia relevant to the medical treatment of
people with disability, including the:
•

Consent to Medical Treatment and Palliative Care Act 1995 (SA) (CMTPC Act);
and

•

Guardianship and Administration Act 1993 (SA).

Consent to Medical Treatment and Palliative Care Act 1995 (SA)
108.

The CMTPC Act deals, among other things, with the giving of consent for medical
treatment of people who have impaired decision-making capacity.
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When does a person lack capacity to consent to treatment?
109.

The CMTPC Act provides that, generally, a person aged 16 years or older may
make decisions regarding their own medical treatment. 103 However, different rules
apply where a person has impaired decision-making capacity. For the purposes of
the Act, a person has impaired decision-making capacity in respect of a particular
decision if:
•

•
110.

the person is not capable of:
–

understanding any information that may be relevant to the decision
(including information relating to the consequences of making a particular
decision); or

–

retaining such information; or

–

using such information in the course of making the decision; or

–

communicating his or her decision in any manner; or

the person is, by reason of being comatose or otherwise unconscious, unable to
make a particular decision about his or her medical treatment. 104

The Act recognises that a person’s capacity may vary from time to time. A person is
not to be taken to lack capacity only because, eg, they cannot understand matters of
a technical nature, or their decisions have adverse outcomes. 105
Exception for emergency treatment

111.

112.

Generally, a practitioner must seek a patient’s consent before administering
treatment. However, the CMTPC Act provides an exception for the provision of
emergency treatment to patients who are incapable of consenting (whether or not
this is due to impaired capacity). Where a patient is incapable of consenting to
medical treatment, the CMTPC Act permits a medical practitioner to administer
treatment if:
•

the practitioner considers the treatment necessary to meet an imminent risk to
the patient’s life or health; and

•

that opinion is supported by the written opinion of another medical practitioner
who has personally examined the patient (unless it is not reasonably practicable
to obtain such an opinion); and

•

the patient (if 16 years or older) has not, to the best of the practitioner’s
knowledge, refused to consent to the treatment; and

•

the practitioner has made reasonable inquiries to ascertain whether the patient
(if 18 years or older) has given an advance care directive, unless it is not
reasonably practicable to do so. 106

Where the practitioner is aware of an advance care directive authorising a substitute
decision-maker to make a decision in respect of the relevant treatment, the
treatment must not be administered without that person’s consent. 107 If the
substitute decision-maker is not available, the treatment cannot be administered
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without the guardian’s consent. 108 Failing that, where a ‘person responsible’ (see
paragraph [116] below) for the patient is reasonably available and willing to make a
decision regarding consent to the treatment, the treatment must not be administered
without that person’s consent. 109
113.

Alternatively, if the patient is a child, and a parent or guardian of the child is
available to decide whether the treatment should be administered, that person’s
consent must be sought. However, where the parent or guardian refuses to consent,
the practitioner may administer treatment despite that if it is in the best interests of
the child’s health and wellbeing. 110
Consent to medical treatment where person has impaired capacity

114.

Part 2A of the CMTPC Act provides for the giving of consent to medical treatment on
behalf of a patient with impaired decision-making capacity. However, the Part does
not apply:
•

to children; or

•

to prescribed treatment under the Guardianship and Administration Act 1993
treatment’ (see paragraphs [128]-[130] below); or

•

to the extent that the patient has an advance care directive that specifically
provides in relation to the administration of the relevant treatment, or authorises
a substitute decision-maker to make decisions for the relevant matter. 111

Consenting to treatment on the patient’s behalf
115.

Where it is proposed to administer medical treatment to a patient with impaired
decision-making capacity in respect of a decision that is required in relation to the
treatment, a ‘person responsible’ for the patient may consent on their behalf. This is
taken to be a consent given by the patient. 112 The decision of the person responsible
must, so far as reasonably practicable, reflect the decision that the patient would
have made in the circumstances (had their capacity not been impaired). 113
Identifying the ‘person responsible’

116.

The Act sets out a hierarchy of ‘persons responsible’ for a relevant patient. It
descends as follows where a person higher in the order of preference is not able or
willing to make the relevant decision:
•

a guardian for the patient, where their powers extend to giving consent for the
relevant treatment;

•

a prescribed relative of the patient, where the relative has a close and
continuing relationship with the patient; 114

•

an adult friend of the patient, where the friend has a close and continuing
relationship with the patient;

•

an adult who is charged with overseeing the ongoing day-to-day supervision,
care and wellbeing of the patient; or
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•

117.

the Tribunal, on the application of a prescribed relative, the treating practitioner,
or any other person the Tribunal considers to have a proper interest in the
matter. 115

It is an offence for a person to purport to give consent for a patient, or represent to a
medical practitioner that they are a person responsible for the patient, where the
person knows that they are not a person responsible (or is recklessly indifferent as
to whether or not they are). 116
Other matters

118.

Part 3 of the Act expressly sets out a medical practitioner’s duty to explain a
proposed treatment to the patient, and deals generally with the provision of palliative
care to patients with terminal illness.
Dispute resolution regarding consent decisions

119.

Part 3A of the Act sets out a mechanism for resolving disputes around decisions to
consent, or refuse consent, to medical care on behalf of a person with impaired
decision-making capacity (among other matters). 117 The Public Advocate can
provide mediation between the disputing parties, and may refer certain matters to
the Tribunal or the Supreme Court. 118

120.

There are also further provisions for Tribunal review of matters mediated by the
public advocate, whereupon the Tribunal may make various directions (including a
direction that a treatment be withdrawn). 119
Guardianship and Administration Act 1993 (SA)

121.

The Guardianship and Administration Act 1993 (SA) provides for the making of
guardianship orders in respect of people with mental incapacity. It begins by setting
out overarching principles requiring a person making a decision under the Act to:
•

consider, as the paramount matter, what the wishes of the person would have
been (so far as reasonably ascertainable); and

•

consider the present wishes of the person (so far as practicable); and

•

when making or affirming a guardianship order – consider the adequacy of
existing informal arrangements for the person’s care, and the desirability of not
disturbing these; and

•

make the decision or order that is the least restrictive of the person’s rights and
autonomy, so far as this is consistent with their proper care and protection. 120

Making of guardianship orders for people who lack decision-making capacity
122.

The South Australian Civil and Administrative Tribunal (Tribunal) may make a
guardianship order in respect of a person with a mental incapacity where satisfied
that such an order should be made. 121 ‘Mental incapacity’ means the inability of a
person to look after his or her own health, safety or welfare or to manage his or her
own affairs, as a result of:
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123.

•

any damage to, or any illness, disorder, imperfect or delayed development,
impairment or deterioration, of the brain or mind; or

•

any physical illness or condition that renders the person unable to communicate
his or her intentions or wishes in any manner whatsoever. 122

The order may confine the guardian’s authority to particular aspects of the person’s
care or welfare, and may be subject to such other limitations as the Tribunal thinks
fit. 123 The guardian’s authority may extend to health and medical matters.
Who can be appointed guardian?

124.

The Tribunal may appoint, as guardian, the person that the Tribunal considers to be
the most suitable for the purpose. 124 A guardian must be a natural person (other
than someone who cares for the person on a professional basis). 125 The Act
prescribes a range of factors that the Tribunal must consider in determining whether
a person is suitable to be appointed as guardian. 126 The Tribunal may also appoint
joint guardians. 127 The Public Advocate is the guardian of last resort. 128
Powers of a guardian

125.

Guardians have all the powers of a guardian at common law or in equity, 129 and are
subject to a range of duties. Among other things, they must give effect to any
advance care directive for the person as far as reasonably practicable. 130 Further,
guardians must have regard to the general principles set out in s 5 when making
decisions for the person (see paragraph [121] above).
Use of force to ensure medical treatment can be given

126.

127.

The Tribunal has certain special powers in respect of a person subject to a
guardianship order. Notably, the Tribunal may, on application by an appropriate
authority, 131 make an order:
•

directing the person to live in a specified place or with a specified person; and

•

authorise the person’s detention at that place; and

•

authorise the persons involved in the care of that person to use such force as
may be reasonably necessary to ensure the proper medical or dental treatment,
day-to-day care and wellbeing of the person. 132

However, the Tribunal can only make such an order where satisfied that the health
or safety of the person, or the safety of others, would be seriously at risk if such an
order were not made. 133
Consent to prescribed medical treatment of mentally incapacitated persons

128.

Part 5 of the Act makes special provision for the giving of ‘prescribed treatment’.
Prescribed treatment means the termination of pregnancy, sterilisation, and any
other medical treatment prescribed by the regulations. 134
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129.

Except where the treatment would be permitted under the emergency treatment
exception under the CMTPC Act (see above), the Act prohibits a medical
practitioner from giving prescribed treatment to a person who lacks capacity, except:
•

where the Tribunal has consented to the giving of the Treatment; or

•

in circumstances prescribed by the regulations (of which there are currently
none). 135

130.

The Tribunal can only consent to a sterilisation or termination where it is satisfied of
specified matters. In particular, the Tribunal cannot give consent where it has
knowledge of any refusal on the part of the person to consent to such a procedure at
a time they were capable of giving effective consent, where the person
communicated that refusal to a medical practitioner. 136 The Tribunal must generally
also allow the person’s parents to make submissions on the matter. 137

131.

Part 6 of the Act deals with reviews and appeals of the Tribunal’s decisions.
WESTERN AUSTRALIA

Guardianship and Administration Act 1990 (WA)
132.

The Guardianship and Administration Act 1990 (WA) provides for the making of
guardianship orders in respect of certain adults (including those with impaired
capacity).
Making of guardianship orders

133.

The Tribunal may make a guardianship order in respect of an adult where the
Tribunal is satisfied that the adult is in need of a guardian, and:
•

is incapable of looking after their own health and safety; or

•

is unable to make reasonable judgments in respect of matters relating to
themselves; or

•

is in need of oversight, care or control in the interests of their own health and
safety, or for the protection of others. 138

134.

The Tribunal is to presume that a person is capable of managing their own affairs
and making reasonable judgements until the contrary is proven. 139 Further, it must
not make a guardianship order unless satisfied that the person’s needs could not be
met by any other less restrictive means. 140 So far as possible, the Tribunal must also
ascertain the views and wishes of the person during the process of making a
guardianship order. 141

135.

Guardianship orders are also subject to periodic review, and other review
arrangements, set out in Part 7 of the Act.
Who may be a guardian?

136.

The guardian must be an adult who has consented to act in that capacity. The
Tribunal must be satisfied that the prospective guardian will act in the best interests
of the person, does not have any conflicts of interest, and is suitable to act as
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guardian. 142 The Public Advocate is the guardian of last resort where no other
person is suitable and willing to act. 143
137.

The guardian may be a ‘plenary guardian’ or ‘limited guardian’. The Tribunal is to
appoint a guardian with limited authority in favour of a plenary guardian, unless this
would not be sufficient to meet the person’s needs. 144

138.

The scope of a limited guardian’s power is defined by the Tribunal. 145 In contrast, a
plenary guardian has all the powers of a person with parental responsibility for a
child (subject to some limits), and may make decisions about medical treatment for
the person. 146 However, the guardian cannot consent, for the purposes of medical
research, to the sterilisation of the person or the performance of ECT. Nor can the
guardian consent to the sterilisation of the person except in accordance with
Division 3, Part 5 of the Act (see paragraphs [140]-[141] below). 147
Duties of guardians

139.

The guardian must act according to their opinion of the person’s best interests. 148
This includes encouraging the person to participate in community life, to care for
themselves and make their own judgements so far as possible, and protect the
person from neglect, abuse or exploitation. 149
Decisions regarding sterilisation

140.

The Act prohibits a person from carrying out or taking part in a procedure for the
sterilisation of a person who is subject to a guardianship order unless the guardian
and the Tribunal have consented in writing to the sterilisation, and all rights of
appeal from that decision have lapsed or been exhausted. The procedure must be
carried out in accordance with any condition imposed by the Tribunal. 150

141.

Only the represented person, the guardian or the Public Advocate may apply for the
Tribunal’s consent to such a procedure. 151 The Tribunal may only give such consent
if it is in the best interests of the represented person. 152
Consenting to medical treatment on behalf of a person

142.

Part 9D of the Act sets out how to determine whether a proposed treatment can be
provided to a person where they are unable to make reasonable judgments in
respect of the proposal.

143.

First, if the patient has made an advance health directive that applies to the relevant
matter, this will govern whether or not the treatment can be provided. 153 If not, an
‘enduring guardian’ with authority for the relevant matter can make the decision. 154
The person’s guardian is next in the order of priority (where their authority extends
to the relevant matter). 155 Failing that, the ‘person responsible’ for the patient may
make the relevant decision (other than a decision to consent to sterilisation). 156

144.

The Act provides a degree of protection from liability for health professionals who
take treatment action in good faith reliance on what is purportedly a treatment
decision made by a person mentioned above. 157
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Who is the ‘person responsible’?
145.

146.

The Act sets out a hierarchy of persons responsible, which descends as follows
where a person higher in the order of preference lacks capacity, is not reasonably
available, or is not willing to make the relevant decision:
•

an adult spouse or de facto person who lives with the patient;

•

the patient’s nearest adult relative, who maintains a close personal relationship
with the patient;

•

the person’s primary unpaid adult carer; or

•

any other adult who maintains a close personal relationship with the patient. 158

The Tribunal may make a declaration that a patient is unable to make reasonable
judgements in respect of a proposed treatment, and identify the person
responsible. 159
Exceptions for urgent treatment

147.

The Act permits a health professional to provide urgent treatment to a person who
lacks capacity where it is not practicable to obtain a treatment decision from the
person’s guardian or person responsible. 160 Special exceptions also apply where it
appears that the person has attempted to commit suicide. 161
Medical research

148.

Part 9E of the Act also deals with consent to the carrying out of medical research on
a person who is unable to make reasonable judgements in respect of their
participation in medical research.
TASMANIA

Guardianship and Administration Act 1995 (Tas)
149.

The Guardianship and Administration Act 1995 (Tas) provides for the making of
guardianship orders, and deals with the provision of medical and dental treatment in
respect of people with disability who are incapable of giving informed consent.

150.

Section 6 of the Act sets out overarching principles governing the exercise of
powers and performance of functions under the Act. These relate to promoting the
wishes of people with disability affected by applications under the Act, promoting
their best interests, and seeking the result that is least restrictive of their freedom of
decision and action.
Making of guardianship orders

151.

A guardianship order may be made in respect of a person with a disability aged 18
years or older. 162 ‘Disability’, under the Act, means any restriction or lack (resulting
from any absence, loss or abnormality of mental, psychological, physiological or
anatomical structure or function) of ability to perform an activity in a normal
manner. 163
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152.

Orders are made by the Guardianship and Administration Board (the Board)
established under Part 2 of the Act. The Board may make an order where it is
satisfied that the relevant person is in need of a guardian, and, by reason of a
disability, is unable to make reasonable judgements in respect of any or all matters
relating to their person or circumstances. The Board must not make an order unless
satisfied that it would be in the best interests of the person. 164

153.

The Board may appoint a full or a limited guardian for a person. It must not appoint a
full guardian unless satisfied that an order for limited guardianship would be
insufficient to meet the person’s needs. 165 Certain coercive steps can be taken to
enforce a guardianship order, and ensure the wellbeing of persons who may be in
need of guardianship. 166
Who may be appointed guardian?

154.

Any adult who consents to act as guardian may be appointed as such, provided that
the Board is satisfied that they will act in the person’s best interests, do not have any
conflicts of interest, and are suitable to act as guardian. 167

155.

The Board also has certain emergency powers under Part 8, including the power to
appoint the Public Guardian as guardian for a person where:
•

the Board considers that there may be grounds for making a guardianship
order; and

•

the Board considers it considers this proper by reason of urgency. 168

Powers of guardians
156.

The scope of a limited guardian’s power is defined by the Tribunal. 169 In contrast, a
full guardian has all the powers of a person with parental responsibility for a child
(subject to some limits), and may make consent to or refuse health care for the
person (subject to Part 6). 170
Duties of guardians

157.

The guardian must, at all times, act in the best interests of the person under
guardianship, including by protecting the person from neglect, abuse or exploitation,
and encouraging the person to participate in community life, care for themselves
and make reasonable judgements. 171
Consent to medical and dental treatment

158.

Part 6 of the Act deals specifically with the provision of medical or dental treatment
to a person with a disability who is incapable of giving consent to the treatment
(whether or not the person is subject to guardianship). 172

159.

It is an offence to carry out medical or dental treatment on such a person unless
consent for the treatment has been given in accordance with the Part, or the Part
authorises the carrying out of the treatment without consent. 173 ‘Medical or dental
treatment’ is defined in s 3 to exclude certain minor matters, such as non-intrusive
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examinations for diagnostic purposes, first-aid, and administration of pharmaceutical
drugs in accordance with the manufacturer’s instructions.
160.

Consent can be given on the person’s behalf by:
•

the ‘person responsible’, unless the treatment is ‘special treatment’; or

•

the Board; or

•

in the case of special treatment – the guardian, where the Board has previously
authorised the carrying out of special treatment, and has authorised the
guardian to consent to continued or further treatment of a similar nature. 174

161.

Special treatment, broadly speaking, refers to sterilisation, termination of pregnancy,
removal of non-regenerative tissue for transplantation, and other treatments
prescribed by the Regulations. 175

162.

The ‘person responsible’ is to be identified in accordance with s 4, which sets out
the following in hierarchical order:

163.

•

where the person is under 18 – the person’s adult spouse, followed by the
person’s parent;

•

where the person is 18 or older – the person’s guardian, spouse, carer, or close
friend or relative; or

•

in relation to certain forensic procedures – the Public Guardian.

It is an offence for a person to purport to give consent to relevant treatment where
they are not authorised to do so. 176
Consent by person responsible

164.

A ‘person responsible’ may consent to the carrying out of treatment for a person
only where they are satisfied that the person is incapable of giving consent, and the
treatment would be in their best interests. The person responsible must consider a
range of matters when ascertaining the person’s best interests, including the
person’s wishes (so far as they can be ascertained). 177
Consent by the Board

165.

Alternatively, any person with a proper interest in the matter can apply to the Board
for consent to the carrying out of treatment (including special treatment) on a
relevant person. 178 The Board may give consent where satisfied that the treatment is
otherwise lawful, the person is incapable of giving consent, and the treatment would
be in their best interests (having regard to a range of matters). 179
Exception for urgent treatment

166.

Urgent treatment can be carried out without a consent given under the Act where
the relevant practitioner considers it necessary, as a matter of urgency, to save the
person’s life, prevent serious damage to their health, or (except in the case of
special treatment) prevent the person from suffering or continuing to suffer
significant pain or distress. 180
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Exception where no person responsible
167.

168.

Treatment (other than special treatment) can also be carried out without consent
where there is no ‘person responsible’ for the patient, the patient does not object,
and the treatment is:
•

necessary; and

•

in the form that will most successfully promote that person's health and wellbeing. 181

However, the exception does not apply in circumstances set out in the
regulations. 182
NORTHERN TERRITORY

169.

There are several Northern Territory laws relevant to health decision-making in
respect of people with impaired capacity, including the:
•

Advance Personal Planning Act 2013 (NT) (APP Act);

•

Guardianship of Adults Act 2016 (NT); and

•

Emergency Medical Operations Act 1973 (NT).

Health-care decision-making - the Advance Personal Planning Act 2013 (NT)
170.

171.

The APP Act deals, among other things, with the giving of consent to treatment on
behalf of a person with impaired decision-making capacity. For the purposes of the
Act, an adult has decision-making capacity for a matter if they have capacity to:
•

understand and retain information about the matter; and

•

weigh the information in order to make a decision about the matter; and

•

communicate that decision in some way. 183

An adult is presumed to have capacity until the contrary is shown. 184 The Act
specifies that an adult does not have impaired capacity for a matter only because
they have a disability, illness or other medical condition. 185
Consent to health care action

172.

Part 4 of the APP Act deals with the giving of consent to health care action for adults
with impaired decision-making capacity. Broadly speaking, such decisions may be
made by a decision-maker appointed under an ‘advance personal plan’, a guardian,
or the Northern Territory Civil and Administrative Tribunal (the Tribunal). The Act
offers a degree of protection to health care providers who act in accordance with a
consent purportedly given in accordance with the provisions below. 186
Decision-making under an advance personal plan

173.

Where an adult has made a decision to consent to particular health care action
through an advance personal plan (which is a form of advance care directive), that
consent will have effect as though given at the time of the proposed treatment. 187
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However, the Tribunal may order that decision to be disregarded in certain
exceptional circumstances. 188
Substituted decision-makers
174.

175.

Alternatively, a decision-maker appointed under an advance personal plan, or an
adult guardian for the person, may give consent to health care action where they are
willing and able to do so, provided that:
•

the person has not made an advance consent decision, or the Tribunal has
overridden that decision; and

•

the Tribunal has not, itself, made a consent decision for the relevant action. 189

Where there are two or more people capable of giving consent for a person, and
they cannot agree on how the decision is to be made, the health care provider who
proposes to take the relevant action may identify the more appropriate person.
Otherwise, it falls to the Tribunal to make the decision. 190
Restrictions on treatments for which decision-maker may give consent

176.

177.

Relevantly, a decision-maker appointed under an advance care plan cannot give
consent in relation to a ‘restricted health care action’. 191 Each of the following are
restricted health care action:
•

sterilisation or termination of pregnancy, unless it occurs as an effect of health
care action that is taken primarily to treat an illness or injury;

•

removal of non-regenerative tissue for transplantation to another person; and

•

health care action prescribed by regulation. 192

Guardians have similarly limited authority. 193
Decision-making by the Tribunal

178.

The Tribunal may make a decision about a health care action where the adult has
not made an advance consent decision (or the Tribunal has overridden it), and there
is no other person willing and able to make the decision. 194
Other persons

179.

Where another person has a right under a law of the Territory to make a consent
decision about health care action, the person may only exercise that right where
none of the alternative decision-making options outlined above are available, and
the Tribunal has not made a consent decision about the action. 195
Other laws permitting treatment without consent – Emergency Medical
Operations Act 1973 (NT)

180.

The APP Act does not affect the operation of any other law of the Territory that
allows treatment to be given without consent. 196 Relevantly, s 3 of the Emergency
Medical Operations Act 1973 (NT) permits a medical practitioner to perform a
surgical operation on a patient without consent where the practitioner is of the
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opinion that the patient is in danger of dying or suffering a serious permanent
disability, and the operation is desirable to prevent that result. Where the patient is
aged under 18, at least one other medical practitioner must share that opinion.
181.

182.

However, where the patient is an adult with impaired decision-making capacity, a
practitioner cannot perform the operation unless they are of the opinion that it is not
practicable to delay it until:
•

it can be ascertained whether the patient has made an advance consent
decision; or

•

a consent decision can be made in accordance with Part 4 of the APP Act. 197

Nor can the practitioner perform the operation in circumstances in which s 53 of the
APP Act applies (which, broadly, concerns where the patient has made an advance
consent decision refusing consent, or a decision-maker, guardian or the Tribunal
has refused consent for the operation). 198
Appointment of guardians under the Guardianship of Adults Act 2016 (NT)

183.

The Guardianship of Adults Act 2016 (NT) provides for the making of guardianship
orders in respect of adults with impaired decision-making capacity. ‘Capacity’ is
defined in much the same terms as under the APP Act. 199

184.

A person or the Tribunal, when exercising authority under the Act in relation to an
adult, must do so in accordance with the principles set out in s 4. Broadly, these
require the decision-maker to exercise their authority in the way they reasonably
believe to be in the adult’s best interests (having regard to specified factors).
Making of guardianship orders

185.

186.

The adult, or an interested person for the adult, may apply to the Tribunal for a
guardianship order. 200 The Tribunal may appoint a guardian for an adult where it is
satisfied that:
•

the adult has impaired decision-making capacity; and

•

that effect of the impairment is that, for some or all personal or financial matters,
the adult is unable to exercise decision-making capacity; and

•

the adult is in need of a guardian for some or all of those matters (having regard
to specified matters). 201

A ‘personal matter’ includes a health care matter. 202
Who may be appointed guardian?

187.

The Tribunal may appoint a person as guardian where the person is an adult who
consents to the appointment, and the Tribunal is satisfied that they are suitable to be
appointed guardian (having regard to specified matters). 203 Where no such person is
available, the Tribunal may appoint the Public Guardian, or, in respect of financial
matters, the Public Trustee. 204
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Authority of guardians
188.

The Tribunal’s order must specify the matters for which the guardian has authority,
and may impose requirements or give directions that the guardian must comply with
in the exercise of their authority. 205 The guardian’s authority cannot extend to the
excluded matters in s 24 (eg, the right to vote, marry, divorce or exercise
testamentary capacity).

189.

The Tribunal may also make orders authorising a guardian or other person to take
specified measures to ensure that a represented adult complies with the guardian’s
decisions (subject to certain safeguards). 206 That person will then be protected from
liability in respect of certain actions taken in accordance with the order. 207
Duties of guardians

190.

The guardian must make decisions in relation to the matters for which they have
authority, as and when required, and act as an advocate for the adult in relation to
those matters. 208 In doing so, they must:
•

act in accordance with the guardianship principles in s 4 (outlined at [184]
above); 209 and

•

comply with the guardianship order, the Act, and any other relevant Tribunal
order; and

•

co-operate with any other agents for the represented adult; and

•

act honestly and with care, skill and diligence.

191.

If the guardian’s authority extends to health care decisions, then, subject to ss 41-42
of the APP Act (outlined at paragraphs [174]-[175] above), the guardian can make
consent decisions about those health care matters for the person. 210 However, the
guardian cannot make a consent decision about a restricted health care matter. 211
‘Restricted health care matter’ is defined in s 8 of the Act in broadly similar terms to
the APP Act (see paragraph [176]).

192.

Part 6 of the Act sets out a range of offences relating to guardianship. Among other
things, it is an offence for a person to knowingly falsely represent that they are a
guardian, or a guardian with authority for a particular matter. 212 Penalties also apply
for the improper exercise of authority by a guardian. 213
Duration and reassessment of orders

193.

Part 2, Division 7 of the Act establishes a scheme for the periodic reassessment of
guardianship orders. 214 Division 8 deals with the duration of orders and
appointments under the Act.
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Guardianship and Management of Property Act 1991 (ACT)
194.

The Guardianship and Management of Property Act 1991 (ACT) provides for the
making of guardianship orders, and deals with the provision of medical and dental
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treatment in respect of people with disability who are incapable of giving informed
consent.
195.

Section 4 of the Act sets out general principles that apply to any person exercising a
function under the Act in relation to a person with impaired decision-making ability.
Broadly, these focus on giving effect to the person’s wishes, so far as this is
consistent with protecting their interests, minimising interference with the person’s
life, and promoting their independence.
Making of guardianship orders

196.

The ACT Civil and Administrative Tribunal (the Tribunal) may appoint a guardian for
a person where it is satisfied that:
•

the person has impaired decision-making ability in relation to a matter relating to
their health or welfare; and

•

while the person has the impaired decision-making ability:

•
197.

–

there is, or is likely to be, a need for a decision in relation to the matter;
or

–

the person is likely to do something in relation to the matter that
involves, or is likely to involve, unreasonable risks to the person’s
health, welfare or property; and

if a guardian is not appointed, the person’s needs will not be met, or their
interests will be significantly adversely affected. 215

For the purposes of the Act, a person has impaired decision-making ability if their
decision-making ability is impaired because of a physical, mental, psychological or
intellectual condition or state, whether or not the condition or state is a diagnosable
illness. 216
Powers of the guardian

198.

The guardian has such powers as the Tribunal is satisfied are necessary or
desirable, subject to the exclusions in s 7B (relating to matters such as voting, wills
and marriage). 217 These can include the power to give consent for a medical
procedure or other treatment, other than a ‘prescribed medical procedure’ (see
paragraphs [209]-[211] below). 218 The guardian’s powers must be no more
restrictive of the person’s freedom of decision and action than is necessary to
achieve the purpose of the order. 219
Who may be appointed as guardian?

199.

An individual, or the public trustee and guardian (PTG), may be appointed as a
guardian. 220 However:
•

the PTG must not be appointed if a suitable individual has consented to be
appointed; 221 and

•

an individual must not be appointed unless the person:
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200.

–

is an adult; and

–

has told the Tribunal on oath whether the person has been convicted of
certain offences, been refused or removed from an appointment as
guardian or manager, or is bankrupt or personally insolvent. 222

The Tribunal must also be satisfied that the person will follow the decision-making
principles in s 4, and is otherwise suitable for appointment (having regard to
specified matters). 223
Review and cessation of guardianship orders

201.

The Tribunal may review the guardianship order at any time, and must do so at least
once every 3 years. 224 Division 2.4 of Part 2 deals with the cessation of guardianship
and removal of guardians.
Consent to medical treatment for patients who lack decision-making capacity

202.

Part 2A of the Act deals with the provision of treatment to ‘protected persons’. A
protected person is an adult with impaired decision-making ability for the giving of
consent to medical treatment, where the person does not have a guardian or
attorney with authority to consent to the relevant treatment. 225
Consent by health attorney – no formal representation

203.

Where a health professional believes, on reasonable grounds, that:
•

a person is a protected person; and

•

the person needs, or is likely to need, medical treatment, or would (or is likely
to) benefit from participating in low-risk research; and

•

the person does not have an advance consent direction (given under the Mental
Health Act 2015 (ACT)) authorising the treatment;

the health professional may seek consent from the health attorney who the
professional believes, on reasonable grounds, is best able to represent the
protected person’s views. 226
204.

A person’s ‘health attorney’ is their domestic partner, carer, or close friend or relative
(in that order of priority), provided that they are an adult and do not have impaired
decision-making ability. 227 The health attorney must be given the information set out
in s 32G to assist them to make the decision, and must follow the decision-making
principles in s 4 in deciding whether to give consent. 228

205.

Where the health attorney refuses to consent, and the health professional considers
this inconsistent with a health direction given by the person, the professional must
refer the matter to the PTG. 229 On referral, if the PTG does not consider the refusal
to be reasonable, they must apply to the Tribunal to be appointed as guardian for
the protected person. 230
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Consent to emergency treatment
206.

The Act does not provide a specific exception to the consent requirement for
emergency treatment, but expressly preserves any common law right of health
professionals to provide urgent medical treatment without consent. 231
Consent to medical research

207.

Part 2B of the Act contains special provisions regarding consent to medical research
and low-risk research. Generally, an appropriately authorised guardian for the
person may consent to certain kinds of research, subject to a range of safeguards.
Refusal of consent by the protected person

208.

The Act does not expressly address what happens where a patient with impaired
capacity has expressed an objection to receiving certain treatment. However, where
the refusal to consent is expressed in a health direction under the Medical
Treatment (Health Directions) Act 2006 (ACT), that Act requires it to be given effect
(subject to certain limits). 232 The general decision-making principles in s 4 of the Act
also require the protected person’s wishes to be given effect to, so far as they are
ascertainable. As such, the guardian or health attorney would need to give effect to
a person’s expressed objection, unless making that decision would be likely to
significantly affect the protected person’s interests. 233
Consent to prescribed medical procedures

209.

210.

The Act makes special provision for ‘prescribed medical procedures’. This term is
defined in the dictionary to the Act to mean:
•

an abortion, sterilisation or hysterectomy; or

•

a medical procedure concerned with contraception; or

•

removal of non-regenerative tissue for transplantation to another person; or

•

ECT or psychiatric surgery; or

•

any other medical or surgical procedure prescribed in the Regulations (of which
there are currently none).

A guardian cannot consent to a prescribed medical procedure on a person’s
behalf. 234 However, where the Tribunal has made an order under s 69(2) declaring
that a person is not competent to give a consent required for a prescribed medical
procedure, it may, on application, consent to such a procedure being carried out
(unless the procedure is ECT or psychiatric surgery). 235 The Tribunal must be
satisfied that:
•

the procedure is otherwise lawful; and

•

the person is not competent to give consent, and not likely to become
competent in the foreseeable future; and

•

the procedure would be in the person’s best interests; and
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•
211.

the person, the guardian and other relevant people have been given notice of
the application. 236

The Act sets out a range of matters the Tribunal must consider before giving
consent. 237
Other restrictions on treatment to which guardian can consent

212.

213.

Where a guardian has the authority to give consent on a person’s behalf to medical
treatment, care or support under the Mental Health Act 2015 (ACT), the guardian
may only consent to such treatment where the person:
•

does not have decision-making capacity under that Act; and

•

does not have an advance consent direction under that Act authorising the
treatment; and

•

expresses willingness to receive the treatment. 238

Such a consent cannot last for longer than 6 months (subject to a further 6-month
extension), and may be reviewed and withdrawn by the Tribunal before then. 239
STERILISATION OF PEOPLE WITH IMPAIRED DECISION-MAKING CAPACITY

Legislative restrictions
214.

Sensitive issues arise in respect of procedures affecting the reproductive autonomy
of people with disability; in particular, sterilisation. As briefly outlined above,
guardianship laws limit the circumstances in which sterilisation procedures can be
performed on people with impaired decision-making capacity. (Similar limits also
generally apply under mental health legislation, which is dealt with in Part 2 of this
Chapter.)

215.

All jurisdictions other than the Northern Territory establish a legislative process for
the approval of sterilisation procedures, by a board or tribunal, in respect of people
with impaired capacity. At present, the authorisation criteria vary between
jurisdictions. Broadly speaking, these range from situations where sterilisation is
necessary to save a person’s life or prevent serious damage to their health, to an
assessment of the person's ‘best interests’. A broad summary of the relevant tests is
set out in Attachment A.

216.

Tribunals have considered how the various tests should be applied in several cases.
For instance, in New South Wales, the Tribunal must be satisfied that the procedure
is necessary to save the person’s life or prevent serious damage to their health. In
considering the latter, Tribunals have had regard to the person’s physical and
psychological health (eg, whether the person suffers from anaemia as a result of
menstruation, and any negative behavioural consequences of alternative treatments
or the absence of treatment). 240 In exercising a similar discretion under former
provisions of the Children (Care and Protection) Act 1987 (NSW), courts also had
regard to the best interests of the child, and emphasised the serious and irreversible
nature of sterilisation procedures. 241
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217.

In jurisdictions where the ‘best interests’ test applies, Tribunals have been
influenced by the factors set out by the High Court in In Secretary, Department of
Health and Community Services v JWB and SMB (1975) 175 CLR 218 (Marion’s
Case), including by treating sterilisation as an option of last resort. The Tribunal will
need to consider the person’s circumstances and weigh up a range of factors,
including the views of the child or guardian, and the degree of risk of authorising or
not authorising the procedure. 242

218.

However, the analysis required will ultimately vary from jurisdiction to jurisdiction,
given the different wording of the statutory tests.
Jurisdiction of the courts
State and Territory Supreme Courts

219.

Courts also continue to play a role alongside State and Territory legislative
frameworks. For instance, State and Territory Supreme Courts may retain the ability
to authorise sterilisation procedures as part of their inherent parens patriae
jurisdiction. 243 This is a broad jurisdiction, deriving from powers historically exercised
by the Courts of Chancery to act for the benefit who were not able to care for
themselves. 244

220.

This jurisdiction is subject to legislative abrogation – that is, State or Territory laws
dealing with the same matter may, in some circumstances, displace it. However,
courts are reluctant to construe a statute as having ousted the parens patriae
jurisdiction without very clear indication. 245 Some jurisdictions’ guardianship
legislation also expressly preserves the Supreme Court’s jurisdiction. 246

221.

Courts in some jurisdictions may ultimately choose to confine themselves to dealing
with sterilisation matters by way of reviewing Tribunal decisions in that field. 247
Nonetheless, this jurisdiction remains available where it has not been ousted.

222.

Further, the Guardianship of Adults Act 2016 (NT) prohibits guardians from
consenting to sterilisation procedures on behalf of persons with impaired decisionmaking capacity, but does not provide for any tribunal or board to approve such
procedures in their place. As such, these matters would fall to be dealt with under
the inherent jurisdiction of the Supreme Court. 248
The Family Court of Australia

223.

Further, at the Commonwealth level, the Family Court of Australia plays a role in
dealing with applications relating to the sterilisation of minors.
Sterilisation of minors – limits on parental power to consent

224.

Special issues arise where the subject of a proposed sterilisation procedure is a
minor. In Marion’s Case, the High Court established the framework for authorisation
of sterilisation of children in Australia.

225.

A majority of the Court held that children who have sufficient comprehension and
intelligence to enable them to understand fully what is proposed are capable of
giving (or withholding) informed consent. 249 The majority also held that, where a
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child is insufficiently mature to give consent, as a general rule, the child’s parents or
guardian may consent to medical treatment on their behalf, provided that the
treatment is in the child’s best interests. 250
226.

However, the majority found that the parental power to consent to a sterilisation
procedure is limited to circumstances in which sterilisation is ‘a by-product of
surgery appropriately carried out to treat some malfunction or disease.’ 251 Among
other reasons, this is because sterilisation is ‘requires invasive, irreversible and
major surgery.’252

227.

Accordingly, only a court has authority to authorise sterilisation procedures carried
out for other, ‘non-therapeutic’ purposes. 253 The majority went on to provide
guidance on the issues a court should consider when asked to give authorisation for
such non-therapeutic sterilisation, and held that the court must decide ‘whether, in
the circumstances of the case, [authorisation of sterilisation] is in the best interests
of the child’ (the ‘best interests test’). 254

228.

The High Court also held, by majority, that the Family Court could authorise
sterilisation procedures pursuant to a welfare jurisdiction, which is now conferred by
s 67ZC of the Family Law Act 1975 (Cth) (Family Law Act). 255 The Family Law Rules
2004 set out matters relevant to applying the best interests test when authorising
such procedures under the legislation. 256
Potential for conflict with Commonwealth laws on sterilisation of minors

229.

As outlined above, State and Territory legislation establishes criteria according to
which the sterilisation of minors may be authorised. Some jurisdictions (eg, New
South Wales) adopt tests that appear narrower than the ‘best interests test’ used in
the Family Court’s welfare jurisdiction. As such, the circumstances in which a State
or Territory Tribunal may consent to sterilisation of a minor may be narrower than
the circumstances in which the Family Court may authorise such a procedure in the
exercise of its welfare jurisdiction. The relevant State and Territory laws may,
therefore, come into conflict with the Family Law Act.

230.

In P v P (1994) 181 CLR 583, the High Court considered the interaction of the
Family Law Act’s welfare jurisdiction and the provisions of the Guardianship Act
1987 (NSW). The Court held that the general prohibition in s 35 of that Act on the
provision of ‘medical or dental treatment’ of a person who lacked capacity, in the
absence of relevant consent or authorisation under the Act, was inconsistent with
the provisions of the Family Law Act conferring welfare jurisdiction upon the Family
Court, to the extent that it would preclude the Family Court authorising such
treatment to be performed on a child. To the extent of that inconsistency, s 35(1) of
the Guardianship Act 1987 (NSW) was rendered invalid by s 109 of the
Constitution. 257

231.

Thus, although the States and Territories may create additional, concurrent
jurisdiction to authorise sterilisation of children, they cannot alter the grounds on
which the Family Court exercises its welfare jurisdiction under the Family Law Act.
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Attachement A. Authorisation of sterilisation under guardianship legislation
Jurisdiction
NSW

Relevant Act

Circumstances in which sterilisation is
permitted

Guardianship Act
1987 - ‘special
treatment’ (s 33(1))

Emergency use permitted without consent
to save life or prevent serious damage to
health (s 37(1) (a)-(b)).
Otherwise, Tribunal authorisation required
under s 45. Authorisation may be given
where necessary to save life or prevent
serious damage to health (s 45(2)).

VIC

Guardianship and
Administration Act
2019 - ‘special
medical
procedures’
(s 140)

Tribunal may consent to sterilisation
where satisfied that patient has not given
a relevant instructional directive, lacks
capacity and is unlikely to regain it in a
reasonable time, and would consent if
they had capacity (s 145(1)).
Alternatively, it is not possible to assess
those matters, the Tribunal may consent
where satisfied that procedure will
promote the patient’s personal and
social wellbeing (s 145(3)).

QLD

Guardianship and
Administration Act
2000 (Qld) –
‘special health
care’ (Sch 2,
cl 7(b)), s 80B

For an adult, consent to sterilisation may
be given:
•
first, by the person under an
advance health directive;

Applies to:
Persons aged
16 years or
older who are
incapable of
consenting to
the procedure
(s 34(1))
Any person with
disability over
the age of 18
years who does
not have
capacity to
consent to the
procedure
(s 140)

An adult with
impaired
capacity for the
special health
matter (s 65)

•
second, by an entity (other than the
Tribunal) authorised to deal with the
matter (noting that guardians do not have
such authority);
•
third, under a relevant Tribunal
order (s 65).
The Tribunal may consent where
sterilisation cannot be reasonably be
postposed, the adult is unlikely to have
capacity in the foreseeable future, and
either:
or

sterilisation is medically necessary;
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Jurisdiction

Relevant Act

Circumstances in which sterilisation is
permitted

Applies to:

the adult is likely to be sexually
active and no other method of
contraception is likely to be successful; or
sterilisation is the only practicable
way of overcoming menstrual issues (s
70).
The adult’s objection to the procedure can
be overruled in some cases (s 67).

SA

Guardianship and
Administration Act
1993 – ‘prescribed
treatment’ (s 3(1))

For a child – where the Tribunal is
satisfied that the sterilisation is in the best
interests of the child (s 80C). ‘Best
interests’ includes addressing medical
necessity, contraceptive purposes or
menstrual problems (s 80D).

For a child with
an impairment –
Ch 5A

Tribunal consent required (subject to
emergency use exception). Tribunal must
be satisfied that:

A person with
mental
incapacity who
cannot give
effective
consent for the
procedure (s 61)

-

sterilisation is therapeutically
necessary; or

-

among other things – there is no
other suitable method of
contraception is available, or
sterilisation is the only reasonably
practicable way of dealing with
menstrual issues (s 61).

WA

Guardianship and
Administration Act
1990

Consent of guardian and Tribunal required
(s 57). Guardian may consent only where
Tribunal has consented first (s 58).
Tribunal may consent where satisfied that
sterilisation is in best interests of person
(s 63). No exception for emergency use (s
110ZH (e)).

Person subject
to guardianship
order (ie, adult
who lacks
capacity)
(s 57(1))

TAS

Guardianship and
Administration Act
1995 – ‘special
treatment’ (s 3(1))

Emergency use permitted to save life or
prevent serious damage to health (s 40).
Otherwise, consent of Board is required (s
39(1)). Board may consent where the
treatment is otherwise lawful, the person is

A person with a
disability who is
incapable of
giving consent
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Jurisdiction

Relevant Act

Circumstances in which sterilisation is
permitted

Applies to:

incapable of consenting, and the treatment to the procedure
would be in best interests of the person
(s 36(1))
(s 45).
NT

Guardianship of
Adults Act 2016 ‘restricted health
care’ (s 8(1)(a))

Guardian cannot consent (s 23(2)). No
provision for Tribunal to consent –
matters fall to the inherent jurisdiction of
Supreme Court.

ACT

Guardianship and
Management of
Property Act 1991
– ‘prescribed
medical
procedures’
(Dictionary)

Tribunal may consent where satisfied that
the procedure is otherwise lawful, the
person is not competent to consent and
unlikely to become so, relevant parties
have been notified, and the procedure is in
person’s best interests (s 70).

Person subject
to guardianship
order (ie, adult
who lacks
capacity)
(s 69(2), 70(1))
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PART 2 – INVOLUNTARY TREATMENT UNDER MENTAL HEALTH LEGISLATION

Introduction
240.

Part 2 of this Chapter deals with the provision of compulsory treatment under State
and Territory mental health legislation. The class of people to whom these laws
apply differs between jurisdictions – the legislation variously refers to people with
‘mental illness’, ‘mental disturbance’, ‘mental disorder’, or similar terminology. The
main function of these laws is to authorise appropriate authorities to:
•

treat a person for mental illness; and

•

where required, admit the person to a mental health facility for treatment;

without the person’s consent. Some jurisdictions (eg, Victoria) also authorise the
provision of compulsory treatment in facilities offering residential services to people
with disability.
Why do State and Territory laws authorise detention and compulsory
treatment for mental illness?
241.

As discussed in Part 1 above, adults are generally entitled to refuse medical
treatment. However, each jurisdiction has enacted legislation that permits the
involuntary treatment of people with mental illness without their consent. 258 This
legislation proceeds on the understanding that mental illness can impair a person’s
capacity to consent to treatment, or otherwise affect their reasoning process, such
that they might refuse treatment that is considered to be in their interests. The
rationale for the relevant laws is that, without such intervention, the person’s mental
(and, potentially, other) health needs will go unaddressed.

242.

Among other things, the relevant Acts regulate:

243.

•

the processes that must be followed, and criteria that must be satisfied, before
an order can be made allowing a person to be given compulsory treatment;

•

the kinds of treatment that can be administered under an order; and

•

the duration of such orders, and arrangements for their regular review.

Importantly, mental health legislation authorises a person to be treated, and
potentially detained in a hospital or mental health facility, against their will. As such,
these Acts have important human rights implications, which we discuss in more
detail below.
What do State and Territory mental health laws authorise?

244.

State and Territory mental health legislation generally permits two broad kinds of
orders to be made:
•

inpatient treatment orders, allowing a person to be admitted to and detained in a
mental health facility for treatment; and

•

community treatment orders, enabling the person to be given treatment while
still residing in the community.
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245.

Broadly speaking, the order will allow the relevant person to be given treatment for
mental illness without their consent. However, each jurisdiction’s mental health laws
prohibit or regulate the administration of certain kinds of treatment, such as
electroconvulsive therapy (ECT) or psychosurgery. Tribunal approval is often
required before these treatments can be attempted, particularly for patients with
impaired decision-making capacity. The prohibitions and authorisation requirements
vary between jurisdictions.
Making of mental health orders

246.

The processes for obtaining mental health orders also differ in each State and
Territory. The relevant laws usually provide for the making of orders allowing a
person to be psychiatrically assessed, without their consent, to determine whether
they are in need of treatment for mental illness. 259 A compulsory assessment can
generally be authorised by the order of an appropriately qualified practitioner, and
no Tribunal involvement is required.

247.

Following that assessment, in some jurisdictions, an authorised practitioner may be
able to make an order authorising a person’s temporary detention and involuntary
treatment for mental illness. While such orders are generally subject to Tribunal
review shortly afterwards, the initial period of detention may commence on the
practitioner’s authority alone.

248.

Otherwise, following the assessment (or, in some cases, without such an
assessment taking place), certain authorised applicants may seek an order from a
Board or Tribunal authorising the detention and/or compulsory treatment of a person
who appears to have a mental illness. The decision-maker must be satisfied of a
range of matters before making such an order. These vary between jurisdictions, but
generally require the decision-maker to consider at least the following:

249.

•

whether the person has a mental illness, disturbance or disorder (as the case
may be) for which they require treatment; and

•

whether the person is unable to consent to treatment, or has unreasonably
refused to receive it (noting that the person need not necessarily lack
decision-making capacity); and

•

whether the person’s condition poses a serious risk to themselves or others;
and

•

whether there are any less restrictive ways of alleviating that risk.

That order will then be subject to both periodic and ad-hoc review arrangements.
Overarching principles of mental health laws

250.

State and Territory mental health laws generally outline their objectives in some
detail, or set out overarching principles relating to the treatment of people with
mental illness. Broadly speaking, these statements of principle tend to centre on:
•

ensuring that people with mental illness receive the best possible treatment,
care and rehabilitation;
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•

recognising their wishes and preferences (whether or not the person has formal
decision-making capacity); and

•

limiting restrictions on their rights and freedoms so far as this would be
consistent with protecting their health and safety, and the safety of others.

251.

These principles are broadly reflected in the criteria that must be satisfied before
relevant orders can be made – ie, the need to demonstrate a sufficient risk to the
health or safety of the person or others, and to establish that there is no less
restrictive alternative to the relevant order. This reflects a shift from what has been
described as a ‘welfare’ model of disability care, in which compulsory treatment was
permitted where it was considered to be in the patient’s best interests, towards a
‘rights’ model, in which the person’s autonomy and preferences must be respected
so far as possible. 260

252.

The legislation also emphasises the need to minimise restrictions on a person’s
autonomy by selecting the least restrictive possible treatment option. This reflects
the broader change in paradigm outlined in the first National Mental Health Policy of
1992, which aimed, among other things, to shift the focus of mental health care from
institutionalisation to treatment in the community. 261

253.

Each jurisdiction now provides for the making of community treatment orders – ie,
orders that enable a person to continue living in the community while receiving
compulsory treatment. Decision-makers are generally obliged to consider whether
treatment in the community would be feasible before making an order authorising a
person’s detention.

254.

However, in the context of the Mental Health Act 2014 (Vic), the Supreme Court of
Victoria has noted that the requirement to adopt the least restrictive treatment option
does not require a patient to be treated to a minimum threshold, or receive the
minimum treatment necessary to address a risk to their health. 262
Interaction of mental health legislation with human rights

255.

Mental health legislation enables a person to be given treatment, and potentially
detained, without their consent. Some jurisdictions’ legislation expressly authorises
the use of reasonable force to administer treatment. The relevant laws reflect a
tension between their key objectives – respecting the autonomy of people with
mental illness, while ensuring that they receive treatment, and protecting the safety
of both patients and the community.

256.

Accordingly, these laws engage a number of human rights; particularly, those dealt
with in the CRPD. These include the rights to:
•

liberty and security of person;

•

freedom from cruel, inhuman or degrading treatment or punishment;

•

freedom from exploitation, violence and abuse;

•

respect for the person’s physical and mental integrity on an equal basis with
others; and
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•

the highest attainable standard of health, without discrimination. 263

257.

These have particularly arisen for consideration in Victoria in the context of the
Charter of Human Rights and Responsibilities Act 2006 (Vic) (Charter). This Act
requires legislation to be interpreted in a manner consistent with Charter rights so
far as possible, and obliges public authorities to consider and act in a manner
compatible with human rights. 264

258.

Human rights issues may be particularly pronounced where a person’s detention
has continued for a long period of time, or the law authorises the compulsory
administration of medication with significant adverse side effects. Both issues have
arisen for consideration in Victoria (as discussed further below).
Indefinite detention of people with mental illness

259.

Mental health orders are generally subject to statutory limits on their duration, after
which they will automatically expire unless extended (though this is not the case in
all jurisdictions – see, eg, the Queensland regime, outlined at [338]-[342] below).
Orders are also subject to appeal, and to periodic review arrangements.

260.

However, mental health orders can generally be renewed so long as the person
continues to meet the relevant criteria. As such, a person may theoretically be
subject to indefinite detention where their condition does not improve. Equally,
administrative oversights may result in reviews not being conducted in accordance
with the legislation.

261.

The latter occurred in Kracke v Mental Health Review Board [2009] VCAT 646. The
plaintiff (Mr Kracke) was subject to involuntary treatment under the former Mental
Health Act 1986 (Vic), under which the Mental Health Board was obliged to review
involuntary treatment orders at least every 12 months. For various reasons,
however, the Mental Health Review Board failed to review the order on multiple
occasions (as a result of which, the order ran for at least two years without review).
A similar issue occurred when Mr Kracke was put on a community treatment
order. 265 While the Act did not prescribe the consequences of a failure to conduct
reviews, Mr Kracke submitted that the treatment orders were invalid as a result. 266

262.

The Tribunal made a declaration that the Board had breached Mr Kracke’s right to a
fair hearing under s 24(1) of the Charter by failing to conduct reviews within a
reasonable time. However, it concluded that striking down treatment orders for a
failure to conduct reviews would be a disproportionate response, in light of the other
safeguards in the law and the medical imperatives underpinning the regime. 267

263.

It follows that there was legal authority for Mr Kracke’s continued detention, despite
the Board’s failure to review the relevant orders in accordance with the legislation.
While the same result may not necessarily follow where different provisions are
concerned, this case suggests that there may be limited avenues for redress where
statutory review mechanisms fail.

264.

The question of indefinite detention has previously been the subject of an inquiry
and report by the Senate Community Affairs References Committee, which (among
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other things) recommended that State and Territory legislation be amended for
consistency with the principle that indefinite detention is unacceptable. 268
Can compulsory treatment amount to cruel, inhuman or degrading treatment?
265.

The Charter also provides that a person must not be treated or punished in a cruel,
inhuman or degrading way. 269 This right arose for consideration in Re Appeal of 09085 [2009] VMHRB 1.

266.

In this case, the patient (P) had been diagnosed with paranoid schizophrenia. P had
committed a sexual offence, which followed from behaviour that medical
practitioners attributed to his condition. Pursuant to a treatment order, he was
prescribed medication to address those behaviours and reduce the risk of further
offending.

267.

However, as a side effect, the medication seriously reduced P’s bone density,
putting him at significant risk of injury (eg, vertebrae collapse). His treating
practitioners took measures to alleviate this. They also repeatedly sought to reduce
the dosage of the relevant medication, but this resulted in resurgences of P’s
problematic behaviour.

268.

P sought to argue that the compulsory administration of that medication amounted
to cruel, inhuman or degrading treatment due to its severe side effects. The Board
found that the Charter prohibition was capable of applying to involuntary psychiatric
and medical treatment. It ultimately concluded that the risk to the patient and
society, in the absence of the medication, indicated that the treatment was
therapeutically necessary in the circumstances. However, it noted that this was not a
conclusive answer; a necessary treatment could still be ‘cruel, inhuman or
degrading’ if its side effects were sufficiently severe. The severity of the side effects
would need to be reviewed frequently and carefully to ensure that this line was not
crossed. 270
Freedom from non-consensual medical treatment – ECT and the test for capacity

269.

As outlined above, most State and Territory legislation restricts the circumstances in
which particular treatments, such as ECT, can be administered. In the case of adults
with decision-making capacity, it can only be administered with their consent. In the
case of PBU and NJE v Mental Health Tribunal (2018) 56 VR 141, the Supreme
Court of Victoria struck down decisions of the Mental Health Tribunal to authorise
the administration of ECT to two patients.

270.

PBU and NJE each disputed their diagnoses of schizophrenia, and refused to
receive ECT to treat it (but were willing to receive other treatments). The Tribunal
concluded that PBU did not have capacity to make a decision about the treatment
due to his refusal to accept his diagnosis. It found that NJE lacked capacity to make
the decision on the basis that she could not ‘carefully consider’ the advantages and
disadvantages of ECT. 271

271.

The Supreme Court concluded that the Tribunal had misapplied the test for capacity,
and failed to give proper consideration to the rights conferred by the Charter.
Having regard to the right to equality before the law, the Court concluded that the
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test for capacity, as it applied to people with mental illness, should not be treated as
more onerous than that which applied to others. 272 The Tribunal had applied too high
a threshold; a patient’s refusal to accept their diagnosis was not determinative of
their capacity. 273
272.

Similarly, requiring a person to ‘carefully consider’ the risks and merits of treatment
imposed too high a bar. Under the statutory test, it was only necessary to show that
the person had the ability to use or weigh relevant information. 274 It did not matter if
other people might consider their decision unwise. 275 This outcome better accorded
with a patient’s Charter rights to self-determination, freedom from non-consensual
medical treatment and personal inviolability. 276

273.

Accordingly, the Court was not satisfied that the patients lacked capacity to consent
to be treated. As ECT could only be administered to a person with capacity where
they had given consent, the court quashed the Tribunal’s order authorising the
administration of that treatment. 277
Issues that are not covered by this Part
Forensic patients

274.

State and Territory mental health laws often contain special provisions dealing with
forensic patients (eg, those who have been found unfit to be tried, or not guilty of a
crime, as a result of mental illness). These issues are addressed in Chapter 12:
Criminal Justice.

275.

However, there may be significant practical interaction between the forensic and civil
mental health systems. For instance, the mental health system is often engaged
where a person’s behaviour presents a significant risk of harm to themselves or
others. This may become clear where the person has committed an assault or other
offence. In such cases, certain State and Territory mental health laws permit first
responders (eg, police or paramedics) to bring a person to a mental health facility
following an incident that caused harm to another person. As such, important
questions may arise as to the extent to which certain incidents should be dealt with
as criminal justice or civil mental health matters. 278
Voluntary patients

276.

Some jurisdictions’ legislation also provides for a person to be admitted to a mental
health facility at their own request (eg, Ch 2 of the Mental Health Act 2007 (NSW)).
This Chapter only deals with involuntary treatment.
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State and Territory mental health laws
NEW SOUTH WALES – THE MENTAL HEALTH ACT 2007 (NSW)
277.

The Mental Health Act 2007 (NSW) sets out the circumstances in which a ‘mentally
ill’ or ‘mentally disordered’ person may be detained at a declared mental health
facility or made subject to a community treatment order, and provides for the
involuntary treatment of such persons.
When is a person ‘mentally ill’ or ‘mentally disordered’?

278.

A person is defined as mentally ill if:
•

the person is suffering from mental illness (as defined in s 4(1)); and

•

owing to that illness, there are reasonable grounds for believing that the care,
treatment or control of the person is necessary to protect themselves or others
from serious harm. 279

279.

Meanwhile, a person is defined as mentally disordered where the person’s
behaviour, for the time being, is so irrational as to justify a conclusion on reasonable
grounds that the temporary care, treatment or control of the person is necessary to
protect themselves or others from serious physical harm. 280

280.

However, a person is not to be considered mentally ill or disordered simply because
of certain attributes (including developmental or intellectual disability). 281
Authorisation of involuntary treatment

281.

Chapter 3 of the Act sets out the circumstances in which a mentally ill or mentally
disordered person may be given involuntary treatment. There are two main
pathways – through detention in a mental health facility (Part 2), and through
treatment in the community (Part 3).
Detention in a mental health facility

282.

A person cannot be involuntarily admitted to or detained in a mental health facility
unless an authorised medical officer is of the opinion that the person is mentally ill or
mentally disordered, and that no other care of a less restrictive kind is appropriate
and reasonably available. 282
Initial detention

283.

There are multiple pathways by which a person may initially be detained in a mental
health facility – eg, by the issuing of a mental health certificate by a medical
practitioner or accredited person, following arrest, on the order of a Magistrate, or on
the request of a designated carer, the principal care provider or a relative or friend of
the person. 283 The person may be given medication while detained in the facility.
Where this occurs, the person who authorises the administration of that medication
must:
•

have due regard to its possible effects; and
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•

284.

prescribe the minimum amount of medication, consistent with proper care, to
ensure that the person is not prevented from communicating adequately with
any person engaged to represent them at a mental health inquiry. 284

However, the person cannot be detained in the facility on an ongoing basis unless a
number of steps have been taken (discussed below).
Ongoing detention - assessment process

285.

Broadly, before a person can be detained in a mental health facility on an ongoing
basis, the Act requires the person to be examined by the authorised medical officer
of the relevant facility and at least one other medical practitioner, and certified as
mentally ill or mentally disordered. 285
Detention of mentally ill persons

286.

287.

Where the person is found to be mentally ill by the requisite number of practitioners,
the person must be brought before the Tribunal for a mental health inquiry. 286 The
Tribunal must then determine whether or not, on the balance of probabilities, the
person is mentally ill. 287 It must be given a range of relevant information to assist its
determination. 288 If satisfied that the person is mentally ill, the Tribunal may:
•

order that the person be discharged into the care of a designated carer or the
person’s principal care provider; or

•

make a community treatment order (see Part 3); or

•

order that the person be detained in a specified mental health facility for
observation or treatment for up to 3 months, provided that no other less
restrictive option (consistent with safe and effective care) is appropriate and
reasonably available. 289

In the latter case, the Act establishes a process for periodic Tribunal review of the
person’s detention. 290 Where the Tribunal is not satisfied that the person is mentally
ill, whether on the initial hearing or review, the person must be discharged from the
facility. 291
Detention of mentally disordered persons

288.

Alternatively, if the person is found to be mentally disordered by the relevant
practitioners, the person may be detained in the mental health facility without a
Tribunal hearing. 292 A person cannot be detained on this basis for a continuous
period of more than 3 days (not including weekends and public holidays), and must
be examined at least once every 24 hours. 293 Further, a person cannot be detained
in a mental health facility on this basis for more than 3 occasions in a month. 294

289.

The Part also sets out a range of other safeguards and opportunities to seek
discharge from a mental health facility. 295
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Involuntary treatment in the community
290.

Part 3 of Chapter 2 provides for the making of orders authorising the provision of
compulsory treatment to a person while they remain living in the community. A
community treatment order (CTO) can only be made by the Tribunal. 296

291.

A CTO can be sought by the authorised medical officer of a facility at which a
person is a patient, a medical practitioner familiar with the person’s clinical history,
or any other prescribed person. 297 An application for a CTO must include a
proposed treatment plan for the affected person, which must include:

292.

•

an outline of the proposed treatment, counselling, management, rehabilitation or
other services to be provided to implement the CTO; and

•

the method by which, the frequency with which, and the place at which, the
services would be provided. 298

The Tribunal can only make a CTO if it is satisfied that:
•

no other care of a less restrictive kind, that is consistent with safe and effective
care, is appropriate and reasonably available to the person, and the affected
person would benefit from the order as the least restrictive alternative consistent
with safe and effective care; and

•

a declared mental health facility 299 has an appropriate treatment plan for the
affected person and is capable of implementing it; and

•

if the affected person has previously been diagnosed as suffering from a mental
illness, the affected person has a previous history of refusing to accept
appropriate treatment. 300

293.

In addition, the Tribunal may only make the order at a mental health inquiry if it is of
the opinion that the person is mentally ill. 301 The CTO cannot remain in force for
longer than 12 months (but a further order can be made). 302

294.

A CTO must nominate the declared mental health facility that is to implement the
treatment plan for the affected person, and require that person to be present, at the
reasonable times and places specified in the order, to receive the medication and
therapy, counselling, management, rehabilitation and other services provided in
accordance with the treatment plan. 303

295.

Division 3 of Part 3 deals with the revocation, variation and review of CTOs. Broadly
speaking, the order can be revoked by the director of community treatment of the
relevant facility if of the opinion that the affected person is not likely to benefit from a
continuation of the order. 304 The Tribunal can vary or revoke the order on a broader
range of grounds. 305
Provision of treatment under the CTO

296.

A CTO authorises the administration of medication to an affected person for the
purposes of a CTO without their consent, provided it is administered without the use
of more force than would be required if the person had consented to its
administration. 306 The director of community treatment at the facility implementing
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the treatment plan may take all reasonable steps to have medication administered,
and services provided, in accordance with the CTO. 307
297.

The affected person must comply with a CTO. 308 Specified steps can be taken to
ensure that the treatment plan can be carried out where the person does not
comply. 309 Subject to certain safeguards, where the person refuses to comply with
the order and this gives rise to a significant risk of deterioration in their physical or
mental condition, they may be taken to a specified declared mental health facility for
treatment (potentially with police assistance). 310
Provision of involuntary treatment
General principles

298.

299.

Part 4 of the Act deals with the provision of care and treatment to people with mental
illness or mental disorder. Section 68 sets out a range of principles governing the
provision of care, which focus on minimising restrictions on the person’s freedom to
the maximum extent consistent with enabling effective care and treatment to be
given. These principles also emphasise (among other things) that:
•

treatment should meet the person’s health needs, and should not be used for
convenience or as a form of punishment; and

•

every reasonably practicable effort should be made to involve people with
mental illness or mental disorder in the development of treatment and recovery
plans, to consider their views, to obtain their consent, and to assist those who
lack decision-making capacity to understand the relevant plans. 311

Further, the Act renders it an offence for a person to wilfully strike, wound, ill-treat or
neglect a patient or person detained at a mental health facility. 312
Provision of treatment and prohibited treatments

300.

Generally, an authorised medical officer of a mental health facility may give (or
authorise the giving) of any treatment the officer thinks fit to an involuntary patient or
assessable person detained in the facility. 313 However, certain kinds of treatment are
prohibited, including deep sleep therapy, insulin coma therapy and
psychosurgery. 314

301.

It is also an offence for a medical practitioner to administer an excessive or
inappropriate dosage of a drug. 315 The facility must have a review process in place
for the prescription and use of drugs in the facility. 316
Special authorisation of electroconvulsive therapy

302.

A further authorisation process applies for the use of ECT. Unless the person is an
involuntary patient or under the age of 16, the treatment cannot be carried out
without their informed consent. Further, at least 2 relevant practitioners must certify
that the treatment would be reasonable and proper, and necessary or desirable for
the person’s safety or welfare. 317 Otherwise, the therapy may only be administered
in accordance with a Tribunal determination following an ECT administration inquiry
(in which the Tribunal must have regard to the factors in s 96). 318
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Exception for emergency surgical treatment
303.

The Act provides for certain emergency treatment to be carried out on involuntary
patients. In broad terms:
•

An authorised medical officer or the Secretary of the relevant Department may
consent to the performance of emergency surgery on certain involuntary
patients where the patient is incapable of giving consent, refuses to consent, or
neither gives nor refuses consent. 319

•

Non-emergency surgery must be authorised by the Secretary or the Tribunal
(depending on whether or not the person’s carer consents to the surgery being
carried out). 320

Special medical treatment
304.

Tribunal authorisation is required before ‘special medical treatment’ can be carried
out on a patient, except in urgent cases. 321 Special medical treatment is a treatment
that is intended, or is reasonably likely, to render the patient permanently infertile,
and also captures other treatments prescribed by the regulations. 322 The Tribunal
can only give such an authorisation where the person is aged 16 years or older, and
strict criteria are satisfied. 323
Oversight

305.

The Act also sets out licensing and official visitor schemes for mental health
facilities, and confers certain powers of inspection on authorised officers. 324
VICTORIA – THE MENTAL HEALTH ACT 2014 (VIC) AND DISABILITY ACT 2006 (VIC)

306.

There are two main pieces of legislation in Victoria that authorise the detention of
people with cognitive disabilities; the Disability Act 2006 (Vic) (which deals with
compulsory treatment and detention by disability service providers in residential
settings), and the Mental Health Act 2014 (Vic) (which applies to the mental health
system more generally).
Disability Act 2006 (Vic) – compulsory treatment in residential services

307.

The Disability Act 2006 (Vic), among other things, regulates disability service
providers offering residential services to people with disability. Part 8 of the Act
deals with the provision of compulsory treatment to residents of such facilities.

308.

The Part applies to ‘residential treatment facilities’, which are facilities declared by
the Governor in Council, designed to provide compulsory treatment to persons with
an intellectual disability. 325 A residential treatment facility can only be operated by
the Secretary through the Department. 326 A disability service provider must not
detain a person with an intellectual disability other than in accordance with the
Part. 327
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Admission to residential treatment facilities
309.

A person with a disability can only be admitted to a residential treatment facility if the
Secretary is satisfied that:
•

the person has an intellectual disability; and

•

the person presents a serious risk of violence to another person; and

•

all less restrictive options have been tried or considered, and are not suitable;
and

•

the facility can provide services for suitable treatment for the person; and

•

the Senior Practitioner has been notified of the proposed admission; and

•

one of a number of relevant orders have been made in respect of the person
under other legislation, enabling compulsory treatment to be provided. 328

310.

The person will only be able to leave the facility where given leave to do so. 329

311.

Once a person has been admitted to the facility, the Authorised Program Officer
must prepare a treatment plan for the person setting out the treatment to be
provided, a proposed transition process back to the community, and other
matters. 330 The Plan is subject to review by the Senior Practitioner, 331 to an annual
review process, 332 and Tribunal review on application. 333
Forensic and security residents

312.

Authorised residential facilities may also be used to house security residents 334 and
forensic residents, 335 where the Secretary of the Department of Justice and
Community Safety has made an order authorising their transfer. 336 Security
residents are dealt with in Division 3 of Part 8, while forensic residents are covered
by Division 4 of that Part, but are not covered here.
Supervised treatment orders

313.

Division 5 of Part 8 provides for the making of supervised treatment orders to enable
the detention of a person with intellectual disability who poses a significant risk of
serious harm to others. The detention will be implemented by a disability service
provider covered by the Act, or a registered NDIS provider. 337

314.

A disability service provider must not use supervised treatment in the provision of
the disability service without the Secretary’s approval. 338 The Secretary may grant
such approval subject to any terms he or she considers appropriate, and may also
appoint an Authorised Program Officer for the provider. 339 That Officer must ensure
that the supervised treatment is administered in accordance with the Act. 340 The
approval enables the provider authority to use the supervised treatment in principle,
but not in respect of any particular person.

315.

Where the provider wishes to use the supervised treatment in respect of a particular
person, it must seek approval from the Tribunal. The Authorised Program Officer for
a disability service provider or NDIS provider can seek a ‘supervised treatment
order’ (STO) in respect of certain residential clients with intellectual disability. 341
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316.

The Tribunal may make an STO where satisfied of a range of matters. Broadly
speaking, the detention must be necessary because the person has exhibited a
pattern of violent or dangerous behaviour causing or risking serious harm to
another, the person refuses to consent to treatment, and no less restrictive option is
available. 342 The person must also have a treatment plan specifying the treatment to
be provided, its expected benefit, a proposed transition to living in the community,
and other matters. 343 The order can require a person to reside in a particular place
and participate in specified treatment. 344
Expiry, oversight and review

317.

An STO cannot remain in force for more than a year (though a new order may be
made upon expiry). 345 The Senior Practitioner oversees the implementation of
STOs, informed by periodic reporting from the Authorised Program Officer. 346 The
Senior Practitioner, Authorised Program Officer or patient can also apply to the
Tribunal for review of the order or treatment plan. 347
Mental Health Act 2014 (Vic) – treatment in the mental health context

318.

The Mental Health Act 2014 (Vic) deals with the compulsory assessment and
treatment of people with mental illness. ‘Mental illness’ is defined in s 4 of the Act as
‘a medical condition that is characterised by a significant disturbance of thought,
mood, perception or memory’. Section 4(2)(k) clarifies that a person is not to be
considered to have a mental illness by reason only that the person is intellectually
disabled.

319.

Section 11 of the Act sets out general principles concerning the provision of mental
health services under the Act. These focus on ensuring that the services are
provided in the least restrictive way possible, promoting recovery, involving the
patient in decisions and promoting their best interests. Among other things, a person
subject to assessment or treatment under the Act must be given a statement of their
rights and an explanation of its content. 348
Authorisation of involuntary treatment

320.

The Act establishes an authorisation process that must be followed before a person
can be given compulsory treatment for mental illness. In broad terms, the Act
provides for the making of three kinds of orders − Assessment Orders, Temporary
Treatment Orders and Treatment Orders. 349
Assessment orders

321.

First, the Act sets out the process for the making of Assessment Orders by specified
practitioners. These are short-term orders that allow a person to be compulsorily
examined to determine whether the ‘treatment criteria’ apply – that is, the criteria for
a person to be made subject to a Temporary Treatment Order or Treatment
Order. 350 Such orders may only be made where, among other things, the person:
•

appears to have a mental illness; and
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•
322.

for that reason, appears to need immediate treatment to prevent serious
deterioration in their health, or serious harm to themselves or another person. 351

Where an Assessment Order is made, the person must be assessed by an
authorised psychiatrist as soon as practicable. 352
Temporary treatment orders

323.

Following that assessment, a Temporary Treatment Order may be made by an
authorised psychiatrist. 353 An order of this kind allows a person to be compulsorily
treated in the community, or detained and treated in a designated mental health
service, for up to 28 days. 354

324.

Section 46 sets out the matters that the psychiatrist must be satisfied of before
making the order, and the parties who must be consulted. Among other things, the
psychiatrist must be satisfied that the treatment criteria in s 5 apply to the person.
The treatment criteria are that:
•

the person has mental illness; and

•

because the person has mental illness, the person needs immediate treatment
to prevent serious deterioration in their mental or physical health, or serious
harm to themselves or another person; and

•

the immediate treatment will be provided to the person if the person is subject to
a Temporary Treatment Order or Treatment Order; and

•

there is no less restrictive means reasonably available to enable the person to
receive the immediate treatment.

Treatment orders
325.

A Treatment Order permits a person to be treated in the community or a designated
mental health service on a longer-term basis (with the maximum duration depending
on the type of order and age of the person). 355 A Treatment Order can only be
granted by the Mental Health Tribunal on the application of an authorised
psychiatrist in respect of a person who is subject to a Treatment Order or Temporary
Treatment Order. 356 Section 55 empowers the Tribunal to make such an order
where it is satisfied that the treatment criteria (see above) apply to the person,
having regard to the views of certain interested parties.

326.

Divisions 5 and 6 of Part 4 deal with the variation, revocation and expiry of
Temporary Treatment Orders and Treatment Orders. Broadly speaking, an
authorised psychiatrist has certain discretions to vary and duties to revoke such
orders in certain cases. The subject of the order and other specified persons may
also apply to the Tribunal for review or revocation of the order. 357
Provision of treatment under an order

327.

Part 5 of the Act deals with the giving of treatment under such an order, including
where the patient lacks the capacity to consent.
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When does a person have capacity to consent?
328.

For the purposes of the Act, a person has the capacity to give informed consent if
the person:
•

understands the information they are given that is relevant to the decision; and

•

is able to remember, and use or weigh, that information; and

•

is able to communicate their decision by speech, gestures or any other means.

329.

The Act notes that a person’s capacity may vary over time, and must be assessed in
respect of the specific decision at issue. 358 A person is presumed to have capacity to
give informed consent. 359

330.

Before a person may administer treatment 360 or medical treatment 361 to another
person in accordance with the Act, they must seek informed consent, unless they
form the opinion that the person does not have capacity to give informed consent. 362
Provision of ‘treatment’ where patient does not have capacity or refuses to consent

331.

332.

Where a patient 363 does not have the capacity to give informed consent to a
particular treatment, or refuses to consent, the authorised psychiatrist for the patient
may make a treatment decision, provided that:
•

the treatment is not electroconvulsive therapy or neurosurgery (to which
additional safeguards apply); 364 and

•

there is no less restrictive way for the patient to be treated than the treatment
proposed by the authorised psychiatrist (to be determined by reference to the
list of factors in s 71(4)). 365

An authorised psychiatrist may make a treatment decision that is not in accordance
with a patient’s advance statement (a form of advance health directive made under
the Act) where the preferred treatment specified in that statement is not clinically
appropriate, or is not a treatment ordinarily provided by the designated mental
health service. 366
Provision of ‘medical treatment’

333.

Medical treatment (broadly speaking, treatment that is not specifically focussed on
the person’s mental illness) can be administered to a patient where they give
informed consent. 367 If a patient aged over 18 does not have capacity to give
informed consent, however, then the medical treatment may be administered with
the consent of the first of the following persons who is reasonably available, willing
and able to make the decision:
•

the patient's appointed medical treatment decision maker within the meaning of
the Medical Treatment Planning and Decisions Act 2016 (Vic);

•

a person appointed by the Victorian Civil and Administrative Tribunal to make
decisions concerning the proposed medical treatment;
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•

a person appointed under a guardianship order with power to make decisions
concerning the proposed medical treatment; or

•

the authorised psychiatrist (who must consider the factors set out in s 76 when
making such a decision).

Second opinions
334.

There is also a statutory mechanism by which a patient or other interested person
may seek a second psychiatric opinion regarding the treatment provided under the
relevant treatment order, and whether the criteria for that order to apply to the
patient are met. 368 The second opinion cannot override the treatment prescribed by
the authorised psychiatrist, but may require them to review the order or treatment. 369
Restricted forms of treatment

335.

The Act also makes special provision for the authorisation of ECT and
neurosurgery. 370 Where the patient lacks capacity to give informed consent, ECT
generally cannot be performed without Tribunal approval. 371 Neurosurgery cannot
be performed without both Tribunal approval and informed consent. 372
Oversight

336.

Part 9 of the Act establishes a community visitor scheme for certain mental health
services, while Part 10 provides for the making of complaints to the Mental Health
Complaints Commissioner regarding mental health service providers.
QUEENSLAND – THE MENTAL HEALTH ACT 2016 (QLD)

337.

The Mental Health Act 2016 (Qld) regulates the giving of care and treatment to
people with mental illness who do not have the capacity to consent. The Act defines
a ‘mental illness’ as ‘a condition characterised by a clinically significant disturbance
of thought, mood, perception or memory.’ 373 Section 10(2)(h) clarifies that a person
does not have a mental illness merely because the person has an intellectual
disability. 374

338.

Section 5 of the Act sets out principles relating to the administration of the Act in
relation to people with mental illness. These cover a range of matters, including
recognising the human rights of people with mental illness, involvement support
persons in relevant decisions, and encouraging self-reliance and promoting recovery
in people with mental illness. The section also recognises the need to provide
culturally appropriate services to Aboriginal people and Torres Strait Islanders, and
people from culturally and linguistically diverse backgrounds. 375
Authorisation of compulsory treatment

339.

Broadly speaking, the Act establishes a three-stage process that may lead to a
person receiving involuntary treatment for mental illness. The person must first be
examined, and, as a result, he or she may be recommended for assessment. 376
Once the assessment has been conducted, 377 a ‘treatment authority’ may be made
by an authorised doctor if they are satisfied that:
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340.

341.

•

the treatment criteria apply to the person; and

•

there is no less restrictive way for the person to receive treatment and care for
the person’s mental illness. 378

The ‘treatment criteria’ are that:
•

the person has a mental illness;

•

the person does not have capacity to consent to be treated for the illness; and

•

because of the person’s illness, the absence of involuntary treatment, or the
absence of continued involuntary treatment, is likely to result in serious mental
or physical deterioration, or imminent serious harm to the person or others. 379

A person has capacity to consent to be treated if the person:
•

•
342.

is capable of understanding, in general terms:
–

that the person has an illness, or symptoms of an illness, that affects their
mental health and wellbeing; and

–

the nature and purpose of the treatment for the illness; and

–

the benefits and risks of the treatment, and alternatives to it; and

–

the consequences of not receiving the treatment; and

is capable of making a decision about the treatment and communicating the
decision in some way. 380

A person who is subject to a treatment authority is an ‘involuntary patient’. 381
Types and effect of treatment authorities

343.

There are two categories of treatment authority:
•

a community category, which authorises the provision of treatment and care
in the community; and

•

an inpatient category, which authorises the detention of a person in an
authorised mental health service for the purpose of providing treatment and
care, as well as limited community treatment. 382

344.

Either form provides authority to give treatment and care to a person with mental
illness who does not have the capacity to consent to be treated. 383 While the order
must be reviewed by a second practitioner in some cases, initial Tribunal approval is
not required. 384

345.

The authorised doctor must decide the nature and extent of the treatment and care
to be provided to the person under the treatment authority, having regard to the
patient’s views, wishes and preferences (to the extent they can be expressed). 385
Provision and review of treatment and care

346.

Chapter 7 of the Act governs the provision of treatment and care to patients of
authorised mental health services. It applies, among other things, to an involuntary
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patient covered by a treatment authority. 386 An authorised doctor must ensure that
the treatment and care provided to the patient is appropriate for their needs,
complies with the requirements of the Act, and is recorded in the patient’s health
records. 387
347.

The authorised doctor must also reassess the patient in accordance with s 205 at 3month intervals, or at any time they consider that the treatment criteria no longer
apply, or that there may be a less restrictive care option. 388

348.

Where, upon reassessment of a patient, the authorised doctor considers that the
treatment criteria no longer apply, or there is a less restrictive way for the patient to
receive treatment and care, they must revoke the treatment authority. 389 However,
this is not required where the doctor considers that the patient’s capacity to consent
to be treated for mental illness is not stable. 390

349.

The chief psychiatrist may revoke a treatment authority on similar grounds. 391
Treatment authorities may also be varied in certain circumstances. 392 However,
there is no statutory expiry date for the authority.

350.

Finally, the Tribunal must review a treatment authority within an initial period of 28
days, followed by two 6-monthly reviews, and at 1-year intervals thereafter. 393 The
person subject to the authority, and certain other parties, can also request a
review. 394 Alternatively, the Tribunal can conduct reviews on its own initiative. 395
Special limitations on carrying out regulated treatment

351.

The Act imposes additional safeguards for the carrying out of ECT and non-ablative
neurosurgical procedures.

352.

It is an offence to perform ECT on another person other than under the Act. 396
Subject to an exception for emergency use, 397 a doctor for an authorised mental
health service may only perform ECT on a patient in the service where:
•

the patient is an adult who has given informed consent; or

•

the patient is a minor, or an adult who lacks capacity, and the Tribunal has
approved the treatment under s 509 of the Act. 398

353.

The Tribunal can only give approval if it is satisfied of a number of matters, including
that the therapy would be in the person’s best interests, and there is evidence to
demonstrate that it would be effective. 399

354.

Similarly, it is an offence for a person to perform a non-ablative neurosurgical
procedure on a person for the purpose of treating mental illness other than under
the Act. 400 A doctor for an authorised mental health service may perform such a
procedure on a person in the service if the person has given informed consent, and
the Tribunal has approved the performance of the procedure under s 512. 401 The
Tribunal can only give approval if it is satisfied of a number of matters, including that
the person has given informed consent, the procedure has clinical merit and is
appropriate in the circumstances, relevant alternative procedures have not produced
a sufficient and lasting benefit, and the procedure will be performed by an
appropriately qualified person. 402
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Prohibited treatments
355.

Finally, certain kinds of treatment are prohibited outright, enforceable by criminal
penalties – namely, insulin-induced coma therapy, deep sleep therapy and
psychosurgery. 403
Support mechanisms

356.

The Act provides for a patient’s family, carers and support persons to be kept
informed and consulted in relation to a patient’s treatment as care, so far as
practicable (and subject to the patient’s right to privacy). 404 It also enables a person,
while they have capacity, to nominate someone to act as support person in the
event of the person becoming an involuntary patient. 405

357.

Further, the Act requires an authorised mental health service to have systems in
place to ensure that patients are advised of their rights under the Act, including by
appointing one or more independent patient rights advisers. 406
SOUTH AUSTRALIA – MENTAL HEALTH ACT 2009 (SA)

358.

The Mental Health Act 2009 (SA) provides for the involuntary treatment of people
with mental illness in community and institutional contexts.

359.

For the purposes of the Act, ‘mental illness’ means ‘any illness or disorder of the
mind’. 407 Schedule 1 clarifies that a person does not have a mental illness merely
because of certain conduct or characteristics, including because the person has a
developmental disability of mind. 408
Overarching principles

360.

The Act establishes guiding principles for persons and bodies involved in the
administration of the Act. These include ensuring that mental health services
promote the recovery of patients and their participation in community life that care is
provided in the least restrictive manner and environment consistent with its efficacy
and public safety, that medication is used only for therapeutic purposes, and that
patients are provided with relevant information in an accessible way. 409
Orders for treatment of persons with mental illness

361.

362.

Parts 4 and 5 of the Act relevantly provide for two types of orders that may be made
for the treatment of a person with a mental illness:
•

a community treatment order (CTO), which authorises the provision of treatment
in the community despite the absence or refusal of consent to the treatment; 410
or

•

an inpatient treatment order (ITO), which authorises the provision of treatment
to a person as an inpatient despite the absence or refusal of consent to the
treatment. 411 A person who is subject to an ITO is an ‘involuntary inpatient’. 412

There are 2 levels of CTO and 3 levels of ITO. The different levels are primarily
distinguished by who is able to make the relevant order and the length of time for
which it can remain in place.
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Community Treatment Orders
363.

In broad terms, a CTO authorises a person’s treatment in the community without
consent being required for the provision of the treatment. 413
Level 1 CTOs

364.

365.

A medical practitioner or authorised mental health professional (AMHP) may make a
level 1 CTO after examining a person if it appears that:
•

the person has a mental illness; and

•

because of the mental illness, the person requires treatment to protect
themselves or others from harm; and

•

the person has impaired decision-making capacity relating to appropriate
treatment of their mental illness; and

•

there is no less restrictive means of ensuring appropriate treatment. 414

A person is presumed to have decision-making capacity. 415 However, for the
purposes of the Act, a person will be taken to have impaired capacity in respect of a
particular decision if:
•

•

366.

the person is not capable of:
–

understanding any information that may be relevant to the decision; or

–

retaining such information; or

–

using such information in the course of making the decision; or

–

communicating their decision in any manner; or

where a person has given an advance care directive—the person has satisfied
any requirement in the advance care directive that sets out when the person is
to be considered to have impaired decision-making capacity. 416

Within 24 hours of a level 1 CTO being made, or as soon as practicable thereafter,
the patient must be examined by a psychiatrist or an authorised medical practitioner
(AMP), who cannot be the person who made the order. 417 After completing the
examination, the psychiatrist or AMP may confirm the level 1 CTO if they are
satisfied of the criteria for making the order, but must otherwise revoke the order. 418
Level 2 CTOs

367.

Certain persons may apply to the South Australian Civil and Administrative Tribunal
(the Tribunal) for a CTO in respect of a particular person. 419 The Tribunal may make
a level 2 CTO if satisfied of the same factors set out in paragraph [356] above. 420
Treatment under CTOs

368.

A patient subject to a level 1 or level 2 CTO may be given treatment for his or her
mental illness of a kind authorised by a psychiatrist or AMP who has examined the
patient. 421 However, authorisation by a psychiatrist or AMP is not required for
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treatment of a patient subject to a level 1 or level 2 CTO if a medical practitioner
considers that the nature of the patient’s mental illness is such that the treatment is
urgently needed for the patient’s well-being and, in the circumstances, it is not
practicable to obtain authorisation. 422
369.

In addition, the treatment and care of a patient subject to a level 2 CTO must, as far
as practicable, be governed by a treatment and care plan directed towards the
patient’s recovery. 423
Failure to comply with a CTO

370.

The Chief Psychiatrist must ensure that there is a mental health clinician who has
ongoing responsibility for monitoring and reporting to the Chief Psychiatrist on a
patient's compliance with their CTO. 424 Part 9 of the Act sets out various
enforcement mechanisms that can be used where a patient does not comply with
the CTO.
Variation and revocation of CTOs

371.

Unless revoked earlier:
•

a level 1 CTO expires at the time fixed in the order, which must be 2 pm on a
business day within 42 days of the order being made; 425 and

•

a level 2 CTO expires at a time fixed in the order, which must be 2 pm on a
business day within 12 months of the order being made (or, in the case of a
child, within 6 calendar months). 426

372.

When a level 2 CTO is made in respect of a person, an existing level 1 CTO in
respect of that person is taken to be revoked. 427

373.

A psychiatrist or AMP who has examined a patient subject to a level 1 CTO may, at
any time, vary or revoke the order. 428 Similarly, the Tribunal may, at any time, vary
or revoke a level 2 CTO on application by certain specified persons. 429
Inpatient Treatment orders

374.

An ITO authorises the provision of treatment to a person as an inpatient despite the
absence or refusal of consent to that treatment. 430
Level 1 ITOs

375.

After examining a person, a medical practitioner or AMHP may make a level 1 ITO
requiring the person to receive treatment as an inpatient in a treatment centre if it
appears that:
•

the person has a mental illness; and

•

because of the mental illness, the person requires treatment to protect
themselves or others from harm; and

•

the person has impaired decision-making capacity relating to appropriate
treatment of their mental illness; and
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•

376.

there is no less restrictive means of ensuring appropriate treatment of the
person's illness (having regard to the prospects of the person receiving
treatment voluntarily or under a CTO). 431

The patient must be examined by a psychiatrist or AMP (who cannot be the same
person who made the order) within 24 hours of the order being made, or as soon as
practicable thereafter. 432 After completing the examination, the psychiatrist or AMP
may confirm the order if they are satisfied that the grounds for making it exist, and
must otherwise revoke the order. 433
Level 2 ITOs

377.

When a level 1 ITO has been made or confirmed, after further examination of the
patient and before the order expires, a psychiatrist or AMP may make a further order
for the patient to be treated as an inpatient in an approved treatment centre (a level
2 ITO). 434 The criteria for the making of a level 2 ITO are the same as those set out
in paragraph [367] above. 435
Level 3 ITOs

378.

The Tribunal may, on application of specified persons, make a level 3 ITO requiring
that a person receive treatment as an inpatient in an approved treatment centre, if it
is satisfied of the same criteria set out in paragraph [367] above. 436 Only the Public
Advocate, the director of an approved treatment centre, or an employee in an
approved treatment centre authorised by the director, may make such an
application. 437
Variation and revocation

379.

Unless revoked earlier:
•

a level 1 ITO expires at the time fixed in the order, which must be 2 pm on a
business day within 7 days of the order being made; 438 and

•

a level 2 ITO expires at the time fixed in the order, which must be 2 pm on a
business day within 42 days of the order being made, though it may be
extended once for a maximum of 42 days; 439 and

•

a level 3 ITO expires at a time fixed in the order, which must be 2 pm on a
business day within 12 months of the order being made (or, in the case of a
child, within 6 calendar months). 440

380.

When a level 3 ITO is made, an existing level 1 or level 2 ITO is taken to be
revoked. 441

381.

A psychiatrist or AMP who has examined a patient subject to a level 1 or level 2 ITO
may, at any time, revoke the order. 442 The Tribunal may, at any time, vary or revoke
a level 3 ITO on application by certain specified persons. 443

383

Effect of ITOs
382.

An involuntary inpatient (that is, a person the subject of an ITO) in a treatment
centre is not permitted to leave the centre unless they are in the care and control of
the centre’s staff or have been granted a leave of absence. 444

383.

Treatment centre staff may take measures for the confinement of the patient, and
may exercise powers (including to restrain or use force in relation to the patient) as
reasonably required to:
•

give effect to the ITO and ensure compliance with the Act; and

•

maintain order and security at the centre or prevent harm or nuisance to
others. 445

384.

A patient subject to an ITO may be given treatment for their mental illness, or for any
other illness that may be causing or contributing to the mental illness, of a kind
authorised by a medical practitioner who has examined the patient. 446

385.

In addition, the treatment and care of patients subject to a level 2 or level 3 ITO
must, as far as practicable, be governed by a treatment and care plan directed
towards the patient’s recovery. 447 That plan must, among other things, describe the
treatment and care that will be provided to the patient in the centre or following
discharge. 448
Restrictions on the kind of treatments that can be carried out

386.

Part 7 of the Act imposes additional safeguards relating to the performance of
particular kinds of treatment on patients covered by the Act. Broadly, ECT cannot be
administered to a patient unless:
•

the patient has a mental illness;

•

ECT has been authorised for treatment of that illness by a psychiatrist who has
examined the patient; or

•

written consent has been given by the patient (if the patient has decisionmaking capacity and is aged 16 or older), or, failing that, by another prescribed
person or the Tribunal. 449

387.

There are limits on the number of episodes of ECT that can be authorised in
accordance with such a consent. 450 It is an offence to administer ECT other than in
accordance with the Act (subject to an exception for emergency use). 451

388.

The use of neurosurgery is also restricted. Neurosurgery can only be carried out on
a patient as a treatment for mental illness where:
•

the patient has a mental illness;

•

the neurosurgery has been authorised for treatment of that illness by the person
who is to carry out the treatment, at least two psychiatrists (including one senior
psychiatrist) who have examined the patient, and the Prescribed Psychiatric
Treatment Panel;
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•

the patient is 16 years or older; and

•

the patient has given written consent to the treatment, or, if the patient cannot
consent, the Tribunal has given consent. 452

389.

As above, it is an offence to carry out neurosurgery other than in accordance with
those requirements. 453 The Chief Psychiatrist must also be notified of the proposal
and the results of the surgery. 454

390.

Finally, the Regulations may prescribe further restrictions on other forms of
psychiatric treatment, despite the provisions of any other law. 455 However, the
Mental Health Regulations 2010 (SA) do not currently do so.
Other protections

391.

Part 8 of the Act sets out protections for people with mental illness, including the
right to an interpreter in certain circumstances, 456 the right to a support person, 457
and the right to communicate with other persons outside the centre and receive
visitors. 458 It also establishes a community visitor scheme. 459 Further, the Act
renders it an offence for a person with the oversight, care or control of a patient to illtreat or wilfully neglect the patient. 460
Review and appeal rights

392.

Part 11 of the Act deals with the review and appeal of CTOs and ITOs. It requires
the Tribunal to conduct a review in certain circumstances, including where:
•

a level 2 CTO or a level 3 ITO in respect of a child continues to apply
3 months after the making of the order;

•

a level 1 ITO is made within 7 days after the expiry or revocation of a
previous ITO; or

•

a level 2 ITO is extended. 461

393.

Specified persons may apply to the Tribunal for review of a CTO or ITO (other than
an order made by the Tribunal) at any time during the currency of the order if they
are dissatisfied with it. 462 The Tribunal may also conduct a review of a CTO or ITO
on its own initiative at any time it considers appropriate. 463

394.

Upon completing a review, the Tribunal must revoke a CTO or ITO if the Tribunal is
not satisfied that there are proper grounds for it to remain in operation. 464 Otherwise,
the Tribunal may affirm, vary or revoke a CTO or ITO, or make any other order that
the Tribunal considers should be made in respect of the person. 465
WESTERN AUSTRALIA – MENTAL HEALTH ACT 2014 (WA)

395.

The Mental Health Act 2014 (WA) regulates the provision of care and treatment to
people with mental illness, both in the community and in hospitals.
Overarching principles

396.

Any person or body performing a function under the Act must have regard to the
principles set out in the Charter of Mental Health Care Principles in Schedule 1. 466
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Mental health services must also make every effort to comply with those principles
when providing treatment, care and support to patients. 467 The principles deal with a
range of matters, including upholding patients’ human rights, promoting selfdetermination, and delivering care based on contemporary best practice.
Other relevant concepts
When does a person have a mental illness?
397.

398.

For the purposes of the Act, a person has a mental illness if the person has a
condition that:
•

is characterised by a disturbance of thought, mood, volition, perception,
orientation or memory; and

•

significantly impairs (temporarily or permanently) the person’s judgment or
behaviour. 468

Among other things, however, a person does not have a mental illness merely
because the person has an intellectual disability. 469
When does a person have decision-making capacity?

399.

400.

For the purposes of the Act, an adult is presumed to have decision-making capacity,
while a child is presumed not to. 470 A person is taken to have capacity to make a
particular decision where someone performing a statutory function that requires
them to make assessment of capacity is satisfied that the person is able to:
•

understand any information or advice about the decision that is required, under
the Act, to be provided to the person; and

•

understand the matters involved in the decision, and the effect of the decision;
and

•

weigh up the above factors for the purpose of making the decision; and

•

communicate the decision in some way. 471

Division 2 of Part 5 also sets out when a person will have given informed consent to
medical treatment (including the information that must be provided to help the
person to make a decision).
Provision of treatment to involuntary patients

401.

Part 6 of the Act provides for two types of involuntary treatment orders:
•

an inpatient treatment order (ITO), which authorises the detention of a person at
a hospital for the purpose of providing treatment without informed consent; 472
and

•

a community treatment order (CTO), which authorises the provision of treatment
in the community without informed consent. 473
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Making of inpatient treatment orders
402.

The Act sets out the process by which a person may become subject to involuntary
treatment. In broad terms, a person cannot become an involuntary patient until a
relevant practitioner has referred the person for examination, and an examination
has been conducted by a psychiatrist. 474

403.

Following the examination, the psychiatrist may make an ITO if satisfied that the
person is in need of such an order (having regard to the criteria in s 25(1)). 475 In
general terms, s 25(1) provides that a person is only in need of an inpatient
treatment order if:

404.

•

the person has a mental illness for which they are in need of treatment;

•

because of the mental illness, there is a significant risk to the health or safety
of the person or to the safety of another person, or a significant risk of
serious harm to the person or to another person;

•

the person does not demonstrate the capacity to make decisions about the
provision of treatment to himself or herself;

•

treatment in the community cannot reasonably be provided; 476 and

•

there is no other treatment option that would involve less restriction on the
person’s freedom of choice and movement.

An inpatient treatment order can authorise a person’s detention either at an
‘authorised hospital’ or a ‘general hospital’. 477
Effect of an inpatient treatment order

405.

An ITO authorises the person to be detained in the hospital specified in the order, 478
and treated without their informed consent. 479

406.

For an adult, the ITO cannot last for more than 21 days. For a child, that period
cannot exceed 14 days. 480 Within 7 days of the expiry of that period, the patient
must be examined by a psychiatrist. 481 If satisfied that the patient is still in need of
the ITO, the psychiatrist may continue the order for a further 3 months for an adult,
or 28 days for a child. 482 Alternatively, the psychiatrist may make a CTO if satisfied
that the patient is in need of it. 483 Otherwise, the ITO must be revoked. 484
Making of community treatment orders

407.

A CTO may be made by a psychiatrist either after conducting an examination of a
patient following a referral from a medical practitioner or AMHP, 485 or after
conducting an examination of a patient without a referral. 486 Where a CTO is made
without a referral, it must be confirmed by another relevant practitioner within 72
hours. 487

408.

To make a CTO, the psychiatrist must be satisfied, having regard to the criteria
specified in s 25(2), that the person is in need of a CTO. 488 Those criteria are
substantially the same as the criteria for making an ITO (see paragraph [395]
above), other than that:
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•

in terms of the risk of harm, a significant risk of the person suffering serious
physical or mental deterioration will suffice; and

•

treatment in the community can reasonably be provided to the person.

Effect of a CTO
409.

Broadly, a CTO authorises a person’s treatment in the community without their
informed consent for an initial period of up to 3 months (subject to extension). 489 The
treatment, care and support provided to a patient who is subject to a CTO must be
governed by a treatment, support and discharge plan. 490 That plan must outline the
treatment and support that will be provided to the patient under the CTO, and once it
has ceased to apply. 491 Division 4 of Part 8 sets out how such orders can be
enforced. Relevantly, continued non-compliance may result in the making of an ITO
authorising the patient’s detention at a specified hospital. 492
Variation and revocation

410.

A person subject to a CTO must be regularly examined to determine whether they
are still in need of involuntary treatment. 493 Further, at any time while a CTO is in
force, the supervising psychiatrist:
•

may vary the CTO as they consider appropriate; 494

•

after examining an involuntary community patient, may make an ITO if they
are satisfied that the patient is in need of such an order; 495 or

•

may revoke the CTO if they are satisfied that the involuntary community
patient is no longer in need of an involuntary treatment order. 496

Review and appeal rights
411.

Part 21, Division 3 of the Act deals with the review and appeal of CTOs and ITOs.
The Mental Health Tribunal reviews every involuntary treatment order as soon as
practicable during an initial period to determine whether or not the patient is still in
need of the order, 497 followed by further periodic reviews. 498

412.

Specified persons may apply to the Tribunal for a review of an involuntary treatment
order at any time. 499 The Tribunal may also review such an order on its own initiative
whenever it considers appropriate. 500 Upon completing a review, the Tribunal may
make any orders and give any directions it considers appropriate. 501
Provision of treatment to involuntary patients

413.

Division 2 of Part 13 deals, among other things, with the provision of treatment to
involuntary patients. 502 Such a patient can be given treatment without informed
consent, except where the treatment is:
•

ECT;

•

emergency psychiatric treatment;

•

psychosurgery; or
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•

various coma therapies prohibited by s 210(1). 503

These forms of treatment are subject to special regulation (see below).
414.

The patient’s psychiatrist must ensure that, in determining what treatment to provide
to a patient, a medical practitioner has regard to the patient’s wishes to the extent it
is practicable to ascertain them. 504 The patient, and certain other relevant people,
may request the psychiatrist or Chief Psychiatrist to obtain a second opinion about
the appropriateness of the treatment where they are dissatisfied with it. 505

415.

Further, to the extent it is practicable and appropriate to do so, treatment provided to
a patient of Aboriginal or Torres Strait Islander descent must be provided in
collaboration with Aboriginal or Torres Strait Islander mental health workers, and
significant members of the patient’s community. 506
Regulated forms of treatment

416.

Part 14 of the Act imposes additional requirements regarding the use of ECT (see
Division 1), emergency psychiatric treatment (Division 2) and psychosurgery
(Division 3).

417.

The requirements relating to the use of ECT depend on the age of the patient, and
whether they are a voluntary or involuntary patient. Tribunal approval is required
before ECT can be performed on an involuntary patient (among other requirements),
subject to an exception for emergency use. 507 The Tribunal can only give such an
approval in accordance with Division 6 of Part 21. ECT cannot be used on a person
aged under 14. 508

418.

Meanwhile, emergency psychiatric treatment may be performed without consent,
provided that the treatment needs to be provided to save the person’s life, or
prevent them from behaving in a way likely to result in serious physical injury to
themselves or another person. 509 (This rule does not apply to ECT, psychosurgery
or coma therapy.) 510

419.

Psychosurgery cannot be performed on a person aged under 16. 511 Otherwise, a
neurosurgeon can perform psychosurgery where the patient gives informed consent,
and the Tribunal approves the surgery under Division 7 of Part 21. 512

420.

Finally, s 210 prohibits the use of deep sleep therapy, insulin coma therapy and
insulin sub coma therapy outright (subject to criminal penalties).
Health care in hospitals

421.

Part 15 deals with additional matters relating to the provision of health care in
hospitals to voluntary and involuntary patients. Broadly, the person must be
examined within 12 hours of admission, and at reasonable intervals thereafter, to
assess their physical condition. 513 The Part also imposes reporting obligations
regarding the provision of urgent non-psychiatric treatment to involuntary patients. 514
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Other matters dealt with by the Act
422.

Part 16 of the Act provides for the protection of patients’ rights – eg, by protecting
their freedom of communication, and obliging relevant authorities to explain the
person’s rights to them and a support person, and to report certain incidents. 515
Part 17 provides a degree of formal recognition of the roles and rights of patients’
carers and families. Part 18 deals specifically with children with mental illness, while
Part 19 provides for the making and investigation of complaints about mental health
services.
TASMANIA – MENTAL HEALTH ACT 2013 (TAS)

423.

424.

The Mental Health Act 2013 (Tas) provides for the assessment and treatment of
people with mental illness. For the purposes of the Act, a person is taken to have a
mental illness if they experience, temporarily, repeatedly or continually:
•

a serious impairment of thought (which may include delusions); or

•

a serious impairment of mood, volition, perception or cognition. 516

However, a person is not taken to have a mental illness by reason only of the
person's intellectual or physical disability, acquired brain injury or dementia. 517
Overarching principles

425.

Any person exercising responsibilities under the Act must have regard to the mental
health service delivery principles in Schedule 1. These principles relate to a wide
range of matters, including respecting the dignity and autonomy of those with mental
illness, promoting their recovery, respecting their wishes (to the extent consistent
with the safety of the person and others), and recognising the role of their family and
support persons.
When can treatment be given under the Mental Health Act?

426.

427.

An involuntary patient may be given ‘treatment’ either with their informed consent,
where authorised by a treatment order, or where the treatment is covered by the
urgency exception in s 55. 518 ‘Treatment’ is defined in s 6 as, broadly speaking,
professional intervention relating to a person’s mental illness. This excludes:
•

special psychiatric treatment (ie, psychosurgery); or

•

termination of pregnancy and procedures that could render a person
permanently infertile; or

•

the removal, for transplantation, of non-renewable tissue; or

•

general health care. 519

Meanwhile, special psychiatric treatment can only be given where:
•

the treatment is authorised by the Mental Health Tribunal (the Tribunal) under
Part 6 (see paragraph [433] below); and

•

with the person’s informed consent. 520
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How does a person become an involuntary patient?
Protective custody
428.

429.

Part 2 of the Act empowers mental health officers and police to take a person into
protective custody without a warrant if they reasonably believe that:
•

the person has a mental illness; and

•

the person should be examined to see if he or she needs to be assessed
against the assessment criteria or the treatment criteria; and

•

the person's safety or the safety of others is likely to be at risk if the person is
not taken into protective custody. 521

The person is to be taken to an approved treatment centre, whereupon the centre’s
controlling authority must arrange for the person to be examined by a medical
practitioner within 4 hours of their arrival, to determine whether the person needs to
be assessed in accordance with Part 3, Division 1. 522
Assessment orders

430.

Part 3 of the Act sets out the assessment process. This process may be triggered
following a person being taken into protective custody, or by an authorised applicant
applying to a medical practitioner for an assessment order. 523 In broad terms, the
practitioner may only make an assessment order where they have examined the
person in the last 24 hours, and are satisfied that the person needs to be assessed,
but this could not reasonably be done with their consent. 524

431.

The assessment order will authorise the patient’s admission to, and, if necessary,
detention in, an approved hospital. 525 There, the person can be assessed, without
informed consent, by an approved medical practitioner, to confirm whether the
patient meets the ‘assessment criteria’ and ‘treatment criteria’. 526

432.

The assessment criteria are that:

433.

•

the person has, or appears to have, a mental illness that requires or is likely to
require treatment for their own health or safety, or the safety of others;

•

the person cannot be properly assessed except under the authority of the
assessment order; and

•

the person does not have decision-making capacity. 527

The treatment criteria are that:
•

the person has a mental illness; and

•

without treatment, the mental illness will, or is likely to, seriously harm the
person's health or safety, or the safety of others; and

•

the treatment will be appropriate and effective to achieve the objectives in s 6(1)
(relating to preventing or remedying mental illness, or reducing its risks or
effects); and
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434.

•

the treatment cannot be adequately given except under a treatment order; and

•

the person does not have decision-making capacity. 528

The patient must be assessed by the practitioner within 24 hours of the order taking
effect. 529 The practitioner can affirm the order if satisfied that the patient meets the
assessment criteria, and may extend the order for up to 72 hours. 530 Otherwise, it
expires after 24 hours. 531
Treatment orders

435.

An approved medical practitioner may seek a treatment order from the Tribunal in
certain circumstances. 532 The Tribunal may make a treatment order in response to a
valid application where satisfied that, among other things:
•

the person meets the treatment criteria; and

•

a treatment plan has been prepared for the person, and appears to meet the
requirements of s 53(2) (which requires the plan to be developed in consultation
with the patient and other relevant persons). 533

436.

The order must specify the treatment or types of treatment authorised and the
setting in which it is to be delivered (among other things). 534 That setting may be in
the community, an approved facility, or some combination thereof. 535 In particular,
the order can authorise a patient to be detained in an approved facility (or type
thereof) specified in the order. 536 Regardless of whether the order relates to a
community or institutional setting, however, it will enable the patient to be given
specified treatment without their informed consent. 537

437.

The order can last for up to 6 months (subject to renewal or discharge). 538 Certain
steps can be taken to enforce compliance. 539
Exception for urgent treatment

438.

Despite the above, an involuntary patient can be given treatment without informed
consent or Tribunal authorisation if an approved medical practitioner authorises the
treatment as being urgently needed in the patient’s best interests (subject to certain
safeguards). 540 Due to the definition of ‘treatment’, however, this exception does not
apply to the procedures discussed in paragraph [418] above.
Rights of involuntary patients

439.

Part 3, Division 7 sets out the rights of involuntary patients. These include rights to:
•

have the restrictions on and interference with their dignity, rights and freedoms
kept to the minimum level consistent with their health and safety, and the safety
of other persons; and

•

have their decision-making capacity promoted and wishes respected to the
maximum extent consistent with their health and safety, and the safety of other
persons; and

•

communicate with their relatives and support persons; and
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•
440.

practice their religious beliefs and cultural customs. 541

The Act also creates offences relating to the neglect or ill-treatment of a person with
mental illness. 542
Restricted forms of treatment – Special Psychiatric Treatment

441.

Part 6 of the Act regulates the provision of psychosurgery. 543 Such treatment can
only be given to patients covered by the Act where the Tribunal has given written
authorisation in advance, and with the patient’s informed consent. 544 The Tribunal
can only give authorisation in the circumstances set out in s 125. These include the
requirement that the relevant treatment be reasonable, appropriate, and necessary
for the patient’s health or safety, or the safety of other persons. 545
Oversight of orders and treatment under the Act

442.

443.

The Tribunal has a range of review functions set out in Part 3, Division 2 of
Chapter 6. Among other things, it:
•

may review the making of an assessment order, on its own motion or on
application; 546

•

must review a treatment order at specified intervals, and may review it at any
other time, on its own motion or on application; 547

•

may review the provision of treatment under the urgency exception, on its own
motion or on application; 548 and

•

must review the withholding of information from a patient on application, and
may review the matter on its own motion. 549

The Act also establishes the office of Chief Psychiatrist (who has certain powers to
oversee and intervene in treatment), 550 and Official Visitors (with oversight,
complaint and inquiry functions). 551
NORTHERN TERRITORY

444.

There are two main pieces of legislation in the Northern Territory that authorise the
detention of people with mental illness or cognitive impairment; the Mental Health
and Related Services Act 1998 (NT) (which applies to the mental health system
more generally), and the Disability Services Act 1993 (NT) (which deals with
compulsory treatment and detention in ‘secure care facilities’).
Mental Health and Related Services Act 1998 (NT)

445.

The Mental Health and Related Services Act 1998 (NT) provides for the care,
treatment and protection of people with mental illness. It establishes a process by
which a person can be involuntarily treated for mental illness, whether in the
community or in an approved treatment facility.
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Overarching principles
446.

Part 2 of the Act sets out fundamental principles relating to various matters covered
by the Act, including the involuntary admission and treatment of patients. 552 These
include principles directed at treating patients in the least restrictive way possible
consistent with their needs, ensuring that services are appropriate for patients’
individual circumstances (including their cultural beliefs and practices), and involving
the patient and their family or carers in decisions.
When can a person be subject to involuntary treatment?

447.

There are three grounds on which a person may be admitted to an approved
treatment facility without their consent: ‘mental illness’, ‘mental disturbance’, and
‘complex cognitive impairment’. Alternatively, a person can be involuntarily treated in
the community on the grounds of mental illness.
Involuntary treatment as an inpatient in an approved treatment facility

448.

449.

The three bases for admission are defined at length in s 14 (mental illness), s 15
(mental disturbance) and s 15A (complex cognitive impairment). In very broad
terms, the criteria for involuntary admission on those grounds are that:
•

Mental illness: the person has a mental illness (defined in s 6) for which they
require treatment at an approved treatment facility, without which they are likely
to suffer or cause another person certain serious harm.

•

Mental disturbance: the person’s behaviour in the last 48 hours has been
abnormally aggressive or irresponsible, or indicates a severe impairment of
their reasoning ability. Unless they receive treatment at a relevant facility, the
person is likely to cause certain serious harm to themselves or others, or
represent a substantial danger to the general community.

•

Complex cognitive impairment: the person has significant cognitive impairment
(see s 6A – this is confined to permanent impairments). The person is likely to
cause certain serious harm to themselves or others (or represent a substantial
danger to the community) if they do not receive treatment at an approved
treatment facility, and is likely to benefit from that treatment.

The three grounds are defined to be mutually exclusive. 553 In each case, it is also
necessary to establish that the person cannot consent to that treatment, or has
unreasonably refused to do so, and there is no less restrictive treatment option. 554
Involuntary admissions – process for assessment and admission

450.

Part 6 of the Act sets out the process by which a person may be admitted, without
their consent, to an approved treatment facility. First, the person must be assessed
by an appropriately qualified practitioner to determine whether they are in need of
treatment under the Act. 555

451.

The practitioner must then recommend that the person be psychiatrically examined
if they fulfil the criteria for involuntary admission on the grounds of mental illness or
mental disturbance. 556 That recommendation authorises the person to be taken to
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an approved treatment facility for the examination, detained there for up to 24 hours,
and given certain urgent treatment. 557
452.

The person must then be examined and assessed by an authorised psychiatric
practitioner. 558 If the practitioner is satisfied that the person fulfils the criteria for
involuntary admission on the grounds of mental illness or mental disturbance, they
must admit the person as an involuntary patient. 559

453.

Alternatively, if satisfied that the person meets the criteria for involuntary treatment
in the community, the practitioner must make an interim community management
order. 560 Otherwise, the person must be released. 561
Involuntary admission on grounds of mental illness

454.

Where the person is admitted to an approved treatment facility on the grounds of
mental illness, and an authorised psychiatric practitioner is satisfied that the person
fulfils the criteria for involuntary treatment, the person may be detained there for up
to 14 days following examination. 562 They must be examined at least every 72 hours
during that time, and certain relevant parties must be notified of their admission. 563

455.

The Mental Health Review Tribunal (the Tribunal) must review the person’s
admission within 14 days. Where satisfied that the person fulfils the criteria for
admission on the grounds of mental illness, it may order that the person be detained
on that basis for no more than 3 months. 564
Involuntary admission on grounds of mental disturbance

456.

A person admitted to an approved treatment facility on the grounds of mental
disturbance may be detained for an initial period of up to 72 hours. 565 The person
may then be detained for a further 7 days if, after examining the person, two
authorised psychiatric practitioners are satisfied that, broadly:
•

the person would present a risk of serious harm to themselves or others if
released without treatment; and

•

the person cannot, or has unreasonably refused to, consent to the treatment,
and there is no less restrictive way of ensuring that they receive it. 566

457.

Again, certain relevant people must be notified of the admission, 567 which must be
reviewed at specified intervals. 568 This may lead to the person’s discharge or
continuing detention, or the making of a community management order. 569

458.

The Tribunal must review the person’s admission within 14 days. Where satisfied
that the person fulfils the criteria for admission on the grounds of mental
disturbance, it may order their detention on that basis for no more than 14 days. 570
Involuntary admission on grounds of complex cognitive impairment

459.

Where an authorised psychiatric practitioner and authorised officer form the opinion
a person fulfils the criteria for involuntary admission on the grounds of complex
cognitive impairment, they must apply to the Tribunal for an order authorising the
person’s involuntary admission and detention on those grounds. 571 The Tribunal
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must make such an order if it decides that the person fulfils those criteria, and
require a treatment plan to be prepared. 572
460.

The order may only have effect for 14 days (subject to extension for a further
14 days on review under s 123(5) (ba)). 573 The person must be examined at least
once every 72 hours by an authorised psychiatric practitioner for the duration of the
order. 574 Section 44H sets out the circumstances in which the person must be
discharged from the facility.
Community management orders

461.

Part 7 of the Act provides for the making of orders authorising a person’s involuntary
treatment or care in the community (a ‘community management order’, or CMO).
The relevant criteria are, broadly, that the person has a mental illness for which they
require treatment or care, without which they are likely to suffer or cause another
person certain serious harm. The person must also lack the capacity to consent to
the treatment, or have unreasonably refused it. Finally, a suitable ‘community
management plan’ must have been prepared for the person. 575
Interim orders

462.

An authorised psychiatric practitioner may make an interim CMO (lasting up to 14
days) where satisfied that the person fulfils the criteria for involuntary treatment or
care in the community, subject to the agreement of certain relevant authorities. 576
Treatment can only be administered under the order where it is authorised by an
authorised psychiatric practitioner, and is to:
•

prevent the person from causing serious harm to themselves or someone else;

•

prevent behaviour of the person likely to cause serious harm to themselves or
someone else; or

•

prevent further physical or mental deterioration, or relieve acute
symptomatology. 577

Community management orders

463.

The Tribunal must review an interim CMO as soon as practicable. 578 Where, upon
review, the Tribunal is satisfied that the person fulfils the criteria for involuntary
treatment or care in the community, it may make a CMO lasting up to 6 months. 579
The person’s condition, and the order, must be regularly reviewed by an authorised
psychiatric practitioner. 580 A psychiatric case manager must also be appointed for
the person to monitor and report on the progress of their treatment, care and
rehabilitation. 581
Provision of treatment

464.

Part 8 of the Act deals (among other things) with the provision of treatment to
patients involuntarily admitted to approved treatment facilities. Treatment may be
administered to such a patient by an authorised psychiatric practitioner without
Tribunal approval where necessary to:
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•

prevent the person causing serious harm to themselves or someone else; or

•

prevent behaviour of the person likely to cause serious harm to themselves or
someone else; or

•

prevent further physical or mental deterioration of the person; or

•

relieve acute symptomatology. 582

465.

Otherwise, the treatment must be authorised by the Tribunal. 583 Before authorising
treatment, the Tribunal or practitioner must be satisfied of certain matters; broadly,
that the treatment is the person’s best interests, its benefits outweigh its risks, and
alternative or less restrictive treatments would not be suitable. 584

466.

Reasonable force may be used against a person subject to involuntary treatment
under the Act to prevent them from harming themselves or another person, and to
maintain the good order and security of the approved treatment facility or agency. 585
Restricted forms of treatment

467.

Part 9 of the Act restricts and prohibits certain kinds of treatment for mental illness. It
outlaws the performance of coma therapy, and prohibits sterilisation as a treatment
for mental illness, mental disturbance or complex cognitive impairment. 586 Broadly, it
also prevents non-psychiatric treatment from being performed on patients covered
by the Act without a relevant consent or Tribunal approval (subject to an exception
for emergency use). 587

468.

Limitations also apply to the performance of major medical procedures, or clinical
trials and experimental treatments, on relevant patients. 588 Finally, subject to an
exception for emergency treatment, the Act prohibits the use of ECT unless:
•

the person, or a relevant substitute decision-maker, gives informed consent; or

•

the Tribunal authorises the use of ECT (having regard to the matters in
s 66(2)). 589

Oversight, complaints and review
469.

Part 12 sets out the rights of patients and carers under the Act (including rights to
receive relevant information). Part 13 deals with complaints regarding approved
treatment facilities, while Part 14 establishes a community visitor scheme. Part 15
empowers the Tribunal to review a range of orders and decisions under the Act.
Disability Services Act 1993 (NT)

470.

The Disability Services Act 1993 (NT) deals with the provision of involuntary care
and treatment at ‘secure care facilities’. Broadly speaking, these are State-run
facilities for the treatment and care of people with complex cognitive impairment. 590
Making of treatment orders

471.

Under Part 3 of the Act, the CEO may apply to the Local Court for a ‘treatment
order’ in respect of a person whom the CEO is satisfied fulfils the criteria for
involuntary treatment and care. 591 Those criteria are that:
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•

the person is an adult with a disability;

•

the person has a complex cognitive impairment (which has the same meaning
as in s 6A of the Mental Health and Related Services Act 1998 (NT), above);

•

the person is engaging in repetitive conduct of high risk behaviour likely to
cause harm to themselves or another person;

•

unless the person receives treatment and care in a secure care facility, the
person is likely to seriously harm themselves or another person, suffer serious
mental or physical deterioration, or present a substantial risk to the community;

•

the person has the capacity to benefit from goal-oriented therapeutic services in
a secure care facility, and can participate in such treatment; and

•

there is no less restrictive way of ensuring that the person receives the
treatment and care. 592

472.

The application must be accompanied by a proposed treatment plan for the person,
and certain relevant parties must be given notice. 593

473.

If the court is satisfied that the person fulfils the criteria for involuntary treatment and
care, it may make a ‘treatment order’. 594 However, the court may only do so if also
satisfied that:
•

the services provided under the treatment plan will be of therapeutic benefit;

•

it is necessary to admit the person to a secure care facility to enable delivery of
services under the treatment plan and prevent substantial risk to the person or
someone else; and

•

a secure care facility is available for the person’s admission, treatment and
care. 595

What do treatment orders authorise?
474.

A treatment order authorises the person to be admitted to and detained in a secure
care facility to receive treatment. 596 The person can be apprehended if they leave
the facility without proper authorisation. 597 However, the Act contains no specific
provisions regarding the administration of treatment.

475.

Where a person is in a secure care facility, the Act also authorises the search of the
person’s room (or the person themselves, where considered necessary to prevent
them from harming themselves or others), and the seizure of potentially dangerous
items. 598
Duration, review and oversight of treatment orders

476.

A treatment order can last for between 6 months and 2 years (but can be renewed
any number of times). 599 The CEO must report on the progress of the person’s
treatment and care at least once every 6 months, 600 upon which the Local Court
may review the treatment order. 601 The CEO, the person, or their guardian, decisionmaker or carer can apply to have the order varied or revoked. 602 Decisions of the
Local Court may also be appealed to the Supreme Court. 603
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477.

Finally, the Act establishes a community visitor scheme, deals with the making of
complaints about relevant facilities, and regulates the use of restrictive practices in
such facilities. 604
AUSTRALIAN CAPITAL TERRITORY – MENTAL HEALTH ACT 2015 (ACT)

478.

The Mental Health Act 2015 (ACT) deals with the provision of treatment to people
with mental illness or a mental disorder, both in the community and in mental health
facilities. The objects of the Act include promoting the recovery of patients,
minimising the restrictions on their freedoms, and promoting their inclusion in the
community. 605 Section 6 sets out a wide range of principles that a person must take
into account when performing functions under the Act.
Key concepts

479.

For the purposes of the Act, a ‘mental disorder’ is defined as a disturbance or
defect, to a substantially disabling degree, of perceptual interpretation,
comprehension, reasoning, learning, judgment, memory, motivation or emotion
(other than a mental illness). 606

480.

‘Mental illness’ means a condition that seriously impairs (either temporarily or
permanently) the mental functioning of a person in one or more areas of thought,
mood, volition, perception, orientation or memory, and is characterised by:

481.

482.

•

the presence of certain specified symptoms (see s 10(a) – eg, delusions); or

•

sustained or repeated irrational behaviour that may be taken to indicate the
presence of at least one of those symptoms. 607

Finally, a person is taken to have capacity to make a decision in relation to their
treatment, care or support for a mental disorder or mental illness if they can, with
assistance (if needed):
•

understand when a decision about treatment, care or support needs to be
made; and

•

understand the facts that relate to the decision; and

•

understand the main choices available to them in relation to the decision; and

•

weigh up the consequences of the main choices; and

•

understand how the consequences affect them; and

•

on the basis of those matters, make the decision; and

•

communicate the decision in whatever way they can. 608

Section 8 sets out further principles relevant to assessing capacity.
Rights of people subject to the Act

483.

Part 3.1 of the Act sets out the rights of people with a mental disorder or mental
illness under the Act. These include the right to receive certain information and
communicate with people outside of a care facility. 609
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Advance agreements and advance consent directions
484.

Part 3.3 empowers a person to make an advance agreement or advance consent
direction (which are somewhat like advance care directives), where they have
decision-making capacity. 610 A mental health professional must, before giving
treatment, care or support to a person with a mental disorder or mental illness, take
reasonable steps to find out whether a person has such an agreement or direction,
and give effect to it (subject to certain limits). 611
When can a person be compulsorily treated for mental illness or disorder

485.

Broadly speaking, the Act permits three relevant kinds of orders to be made in
respect of people with mental illness or a mental disorder – psychiatric treatment
orders, community care orders and restriction orders (collectively termed ‘mental
health orders’).
Obtaining a mental health order

486.

In certain circumstances, the ACT Civil and Administrative Tribunal (the Tribunal)
may make an order permitting a person who appears to have a mental illness or
mental disorder to be taken to an approved mental health facility or other place and
examined without their consent. 612 However, this is not a prerequisite; certain
authorised applicants can apply directly to the Tribunal for a mental health order in
relation to a person where they believe, on reasonable grounds, that such an order
could reasonably be made about the person. 613

487.

Before making a mental health order, the Tribunal must consider any assessment
conducted under an assessment order (or any other relevant assessment), and
consult with certain parties. 614 The Tribunal must also take into account a range of
matters, including the proposed treatment plan for the person, whether the person
consents (or has capacity to consent) to that treatment, available alternatives, and
the views and wishes of the person and other relevant parties. 615

488.

Part 5.6 regulates the extent to which limits may be placed on a person’s
communication with other people under a mental health order. Part 5.7 sets out how
contraventions of mental health orders are dealt with.
Psychiatric treatment order

489.

A psychiatric treatment order is a type of mental health order. The Tribunal may
make such an order where, among other things:
•

the person has a mental illness; and

•

the person refuses the treatment (whether or not they lack capacity); and

•

the Tribunal reasonably believes that there is a relevant risk of harm; and

•

the Tribunal is satisfied that the proposed treatment is likely to reduce that risk
or improve the person’s psychiatric condition, and could not be adequately
provided by less restrictive means. 616
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490.

The order will (among other things) authorise a person to be admitted to and
detained in an approved mental health facility, and require the person to undergo
treatment (other than ECT or psychiatric surgery). 617 Section 65 sets out additional
powers that the chief psychiatrist will have in certain circumstances, in relation to a
person subject to a treatment order – eg, authorising the administration of
medication using reasonable force. 618
Restriction orders

491.

492.

In addition to making a psychiatric treatment order, the Tribunal may make a
restriction order in relation to the person if it believes on reasonable grounds that:
•

it is in the interests of the person’s health or safety, or the safety of someone
else or the public; and

•

the treatment, care or support to be provided under the psychiatric treatment
order cannot be adequately provided in any less restrictive way. 619

Such an order can require a person to live, or be detained, at a stated place, and
prohibit the person from approaching a stated person or place, or undertaking
particular activities. 620
Community care orders

493.

Alternatively, the Tribunal may make an order authorising a person to be treated in
the community (a community care order). Such an order can be made where
(among other things) the person has been assessed under an assessment order, or
an authorised applicant has sought a mental health order in relation to the person. 621
The Tribunal must be satisfied of a range of factors before making the order,
including that:
•

the person has a mental disorder; and

•

the person lacks capacity to consent to the treatment and refuses the treatment,
or has the capacity to consent to the treatment but refuses to do so; and

•

the Tribunal reasonably believes that there is a relevant risk of harm; and

•

the Tribunal is satisfied that the proposed treatment is likely to reduce that risk,
and the treatment could not be adequately provided by less restrictive means;
and

•

the Tribunal is satisfied that, in the circumstances, a psychiatric treatment order
should not be made. 622

494.

The order may, among other things, state that the person is to be given treatment,
or may be given medication prescribed by a doctor, or is to undertake a counselling,
training, therapeutic or rehabilitation program. 623 The order may also be
accompanied by a restriction order. 624

495.

There will be a care co-ordinator responsible for co-ordinating the provision of
treatment under the community care order, and determining the times and places
that the person must attend to receive it (subject to consultation obligations). 625 The
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co-ordinator must ensure that the nature and effects of the treatment are explained
to the person in the way they are most likely to understand. 626 Section 73 sets out
the powers of the care co-ordinator to ensure compliance with the order.
Duration and review of mental health orders
496.

A psychiatric treatment order or community care order lasts for 6 months, while a
restriction order has effect for 3 months (unless a shorter period is specified in the
order). 627 The Tribunal may also review a mental health order on its own initiative,
on application by a person or their representative, and in certain other specified
circumstances. 628

497.

If the Tribunal is satisfied that the person is no longer a person in relation to whom a
psychiatric treatment order or community care order could be made, the Tribunal
must revoke all mental health orders in force in relation to the person. 629 Otherwise,
it may, if appropriate, make certain additional orders, or confirm, amend or revoke
any existing mental health order in force in relation to the person. 630
Emergency detention

498.

Chapter 6 gives police officers, authorised paramedics, doctors and mental health
officers certain powers to apprehend a person and take them to an approved mental
health facility in emergency situations, whereupon the person may be temporarily
detained for examination and treated (subject to a range of safeguards).
Regulated forms of treatment

499.

Chapter 9 of the Act regulates the circumstances in which ECT and psychiatric
surgery can be performed on patients covered by the Act. A guardian appointed for
the person under the Guardianship and Management of Property Act 1991 (ACT) is
not entitled to give consent to ECT or psychiatric surgery on the person’s behalf. 631
Electroconvulsive therapy

500.

501.

For an adult with decision-making capacity, ECT may be administered where the
person has given a written, signed and witnessed consent, and has not had the ECT
administered more than 9 times since that consent was given (or, if the consent was
for fewer treatments, that lesser number). 632 Where the adult does not have
capacity, ECT may be administered where:
•

the person has consented to the therapy in an advance consent direction, the
ECT is administered in accordance with the direction, and the person does not
refuse or resist; or

•

the ECT is administered in accordance with an ECT order or emergency ECT
order made by the Tribunal, and either the person does not refuse or resist, or a
psychiatric treatment order is force in relation to them. 633

Divisions 9.2.2–9.2.3 set out how, and the grounds on which, the Tribunal may
make an ECT order or emergency ECT order.
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502.

ECT cannot be administered to a person who is under 12 years old. 634 Adjusted
requirements apply where the person is aged between 12 and 18. 635 ECT may only
be administered by a doctor, and it is an offence to administer ECT other than in
accordance with the Act. 636
Psychiatric surgery

503.

It is an offence for a doctor to perform psychiatric surgery on a person where the
chief psychiatrist has not given approval, or the doctor has been told that the person
refuses to have the surgery performed. 637 The doctor’s application for the chief
psychiatrist’s approval must include evidence that the person has consented to the
surgery, or the Supreme Court has done so on their behalf under s 173 (where the
person lacks capacity). 638 The chief psychiatrist must also refer the matter for
consideration by a committee, which must provide a recommendation on the
application after considering prescribed matters. 639
PART 3 – RESTRICTIVE PRACTICES

Introduction
504.

‘Restrictive practices’, in the context of disability services, refers to a range of
practices that restrict a person’s rights or freedom of movement. These may range
from limiting a person’s access to a refrigerator to administering sedative drugs to
control violent behaviour. The standard rationale for such practices is the need to
prevent behaviour that creates a risk of harm to the person or others. Under some
jurisdictions’ mental health laws, however, such practices can sometimes also be
used to prevent destruction to property or to maintain the order of mental health
facilities.

505.

The use of restrictive practices is regulated at the Commonwealth, State and
Territory levels in a variety of contexts. In this Chapter, we focus on laws specifically
regulating the use of restrictive practices in relation to people with disability.
However, legislation governing restrictive practices in particular contexts, such as
residential aged care facilities, schools, hospitals and prisons, or in relation to
particular groups (such as children), may apply to some people with disability. 640

506.

Certain State and Territory Mental Health Acts also regulate the use of restrictive
practices in relation to people receiving involuntary treatment. These are briefly dealt
with below, where relevant.
What are restrictive practices?

507.

There is no single national law dealing with the use of restrictive practices. As such,
there is divergence between jurisdictions as to precisely which categories of
restrictive practices are regulated. However, the introduction of the National
Disability Insurance Scheme (NDIS) has had a significant impact in this field. As
discussed in Chapter 1: NDIS, the National Disability Insurance Scheme Act 2013
(Cth) (NDIS Act) regulates the use of restrictive practices on NDIS participants. 641 In
recent years, jurisdictions have increasingly moved towards consistency with the
NDIS definitions.
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NDIS definition of ‘restrictive practice’
508.

Under the NDIS, a ‘restrictive practice’ is defined as any practice or intervention that
has the effect of restricting the rights or freedom of movement of a person with
disability. 642 Certain kinds of restrictive practices – ‘regulated restrictive practices’ –
are subject to special approval procedures. These are: 643
Table 3. Types of restrictive practices
Practice

Definition

Example

Seclusion

Sole confinement of a person with
disability in a room or a physical space
at any hour of the day or night where
voluntary exit is prevented, or not
facilitated, or it is implied that voluntary
exit is not permitted.

Shutting a person in
a room and telling
them that they cannot
leave until they have
calmed down.

Chemical
restraint

The use of medication or chemical
substance for the primary purpose of
influencing a person’s behaviour.
This does not include the use of
medication prescribed by a medical
practitioner for the treatment of, or to
enable treatment of, a diagnosed mental
disorder, a physical illness or a physical
condition.

The use of sedatives
solely to stabilise a
person’s erratic
behaviour (and not to
treat any mental
health condition).

Mechanical
restraint

The use of a device to prevent, restrict,
or subdue a person’s movement for the
primary purpose of influencing a
person’s behaviour.
This does not include the use of devices
for therapeutic or non-behavioural
purposes.

Use of a travel
harness in a vehicle
to prevent a person
from attempting to
leave while the
vehicle is moving.

Physical
restraint

The use or action of physical force to
prevent, restrict or subdue movement of
a person’s body, or part of their body, for
the primary purpose of influencing their
behaviour.
This does not include the use of a
hands-on technique in a reflexive way to
guide or redirect a person away from
potential harm/injury, consistent with
what could reasonably be considered
the exercise of care towards a person.

Use of a ‘bear hug’ to
prevent a person
from moving their
arms.

Restricting a person’s free access to all
Environmental
parts of their environment, including
restraint
items or activities.

Locking a knife
drawer to prevent a
person with
tendencies towards
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Practice

Definition

Example
self-harm from
injuring themselves.

Definition of ‘restrictive practices’ – jurisdictional divergences
509.

New South Wales, Victoria and the Northern Territory directly adopt the NDIS
definitions, 644 while Western Australia’s are drawn from the National Framework
(see below), and are largely identical. 645 The key ACT and Queensland definitions
are also substantially the same as the NDIS definition, though the ACT adds ‘verbal
directions, or gestural conduct, of a coercive nature’. 646 The South Australian
definitions are also similar, but add a reference to ‘detention’. 647

510.

Finally, Tasmania refers to ‘restrictive interventions’, which include:
•

environmental restrictions – restrictive interventions that consist of modifying an
object or environment to enable the behavioural control of the person.

•

personal restrictions – restrictive interventions that consist wholly or partly of
physical contact, so as to enable the behavioural control of the person, or the
taking of an action that restricts the person’s liberty of movement. 648

Which laws regulate the use of restrictive practices in Australia?
511.

As discussed above, the NDIS Act regulates the use of restrictive practices on NDIS
participants. In broad terms, that scheme operates by picking up each State and
Territory’s existing authorisation regime for the use of restrictive practices, and
overlaying it with a level of Commonwealth regulation. The Commonwealth-level
authorisation and reporting requirements are set out in Chapter 1: NDIS.

512.

However, as mentioned, the NDIS regulation of restrictive practices is underpinned
by State and Territory regulation. Each jurisdiction has either a legislative or policy
framework governing the use of restrictive practices. Many of these have undergone
reform in recent years to enable them to operate consistently with the NDIS Act. In
the context of the disability services sector, the key laws are:

513.

•

Queensland: Disability Services Act 2006 (Qld) (together with the Guardianship
and Administration Act 2000 (Qld))

•

Victoria: the Disability Act 2006 (Vic)

•

Tasmania: Disability Services Act 2011 (Tas)

•

Northern Territory: Disability Insurance Scheme (Authorisations) Act 2019 (NT)

•

Australian Capital Territory: Senior Practitioner Act 2018 (ACT).

Meanwhile, the following jurisdictions rely on policy frameworks:
•

New South Wales: the Restrictive Practices Authorisation Policy

•

Western Australia: the Code of Practice: A Guide for the Elimination of
Restrictive Practices (Third Edition)
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•

South Australia: Safeguarding People with Disability – Restrictive Practices
Policy.

514.

Those policies are supplemented by the further obligations in the National Disability
Insurance Scheme (Restrictive Practices and Behaviour Support) Rules 2018
(Behaviour Support Rules) in the case of NDIS participants. They also operate in
conjunction with guardianship laws (under which a guardian may have the authority
to consent to the use of a restrictive practice for the person).

515.

Finally, mental health legislation also provides for the authorisation of restrictive
practices on the persons to whom it applies. This legislation falls outside of the NDIS
framework, and establishes different authorisation procedures to those required by
that system. In particular, some mental health laws permit the use of restrictive
practices for a broader range of purposes than the NDIS and disability services
frameworks outlined above.
The general law background to the use of restrictive practices – civil and
criminal liability

516.

The laws and policies outlined above should be understood against the background
of the general law, which provides a degree of regulation over restrictive practices
even in the absence of specific legislation.

517.

A restrictive practice may involve preventing a person from leaving a particular
place, or making unwanted physical contact (eg, to administer medication). In the
absence of lawful justification, such actions could potentially give rise to criminal or
civil liability.
Criminal liability – assault

518.

At general law, the offence most relevant to the unlawful use of a restrictive practice
is common assault by use of force. A person may commit common assault by
intentionally or recklessly causing force to be applied to the body or clothing of
another. 649 The force used does not need to be violent. 650 While consent to a
common assault renders the act lawful, 651 a person with disability may refuse, or
lack the capacity, to consent.

519.

As such, assault would be particularly relevant to the use of restrictive practices
such as physical, mechanical and chemical restraint. Certain defences, such as
necessity (or its statutory equivalent, the defence of sudden or extraordinary
emergency), may be available to carers and workers using restrictive practices. 652
However, these are unlikely to assist where the restrictive practice is used on a
long-term basis in circumstances involving threatened harms that are neither
imminent, unexpected, sudden nor extraordinary.
Civil liability – battery, false imprisonment or detinue

520.

Similarly, the use of a restrictive practice may amount to a battery in tort. This
substantially overlaps with the offence of common assault, but enables the plaintiff
to sue for damages.
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521.

Further, the use of restrictive practices such as seclusion could potentially amount to
false imprisonment. False imprisonment involves a positive voluntary act of the
defendant, directly causing the total deprivation of the plaintiff’s liberty. The act must
take place without lawful justification and without the plaintiff’s consent. 653 This
enables a person whose liberty has been unlawfully restrained to seek a remedy. 654

522.

Alternatively, an individual subject to a restrictive practice that restrains their liberty
may be able to seek the writ of habeas corpus. At common law, restraint is unlawful
unless it is positively authorised by law. 655 The writ of habeas corpus enables a
court to review the legality of a person’s imprisonment or restraint by ordering the
person imprisoning or restraining them to attend court at a specified time.
Alternatively, a court may directly order that a person be released from restraint. 656

523.

Finally, where a restrictive practice consists of parting a person from their
belongings (eg, out of concern that they may use a particular item to harm
themselves), the tort of detinue may be relevant. A claim in detinue will be
established where a person refuses to return goods on demand to another person
who has an immediate right of possession. 657
The overarching framework for regulation of restrictive practices
The human rights framework

524.

525.

The regulation of restrictive practices takes place against the background of the
international human rights framework. Restrictive practices may affect a person’s
rights in a variety of ways, including through the temporary deprivation of their
liberty, restriction of their freedom of movement, or compulsory administration of
medication. As such, their use engages a number of human rights; particularly those
dealt with in the CRPD. The rights recognised in that Convention include the rights
to:
•

equality before, and the equal protection of, the law;

•

liberty and security of person;

•

freedom from torture or cruel, inhuman or degrading treatment or punishment;

•

freedom from exploitation, violence and abuse;

•

respect for the person’s physical and mental integrity on an equal basis with
others;

•

personal mobility with the greatest possible independence; and

•

the highest attainable standard of health, without discrimination. 658

The CRPD does not specifically address restrictive practices. In 2013, however, the
Committee on the Rights of Persons with Disabilities expressed concerns that
people with disabilities in Australia were subject to unregulated behaviour
modification or restrictive practices in various environments. It recommended that
Australia take immediate steps to end such practices, including by establishing a
national monitoring mechanism. 659
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526.

In its 2014 report, Equality, Capacity and Disability in Commonwealth Laws, the
Australian Law Reform Commission also noted that ‘[s]erious concerns have been
expressed about inappropriate and under-regulated use of restrictive practices in a
range of settings in Australia.’ 660
Issues regarding chemical restraint

527.

The use of chemical restraint has raised particular concerns – for instance, issues
regarding over-reliance on such restraint as a first response to challenging
behaviour, the misuse or overdosing of medication for the purposes of behavioural
control, and the side-effects of relevant medications. 661

528.

This difficulty is enhanced by the fact that chemical restraint does not include the
use of medication for the treatment of (or to enable treatment of) a diagnosed
mental disorder, or physical illness or condition. 662 Nonetheless, such medication
may have strong sedative effects, and therefore have the effect of influencing a
person’s behaviour. 663 This may lead to a blurring of the line between medical
treatment and chemical restraint, making it more difficult to determine when
authorisation is required (and, therefore, to enforce the relevant requirements). 664

529.

Tribunals have also grappled with this distinction. In Re HZC [2019] NSWCATGD 8,
for instance, the NSW Civil and Administrative Tribunal considered whether the use
of medications primarily to control a person’s behaviour could be dealt with as a
matter involving consent to medical treatment (for which the ‘person responsible’
could give consent), or whether it required the appointment of a guardian with
specific powers to consent to the use of restrictive practices. 665

530.

The Tribunal concluded that the ‘person responsible’ regime was an unsuitable
means of addressing the serious nature and impacts of the use of chemical
restraint. 666 Ultimately, without concluding whether it was possible for the Tribunal to
characterise this as a medical treatment issue, it chose to deal with it by appointing
a guardian with the specific power to consent to the use of chemical restraint. 667
National Framework for the Reduction and Elimination of Restrictive Practices

531.

On 21 March 2014, the COAG Disability Reform Council endorsed the National
Framework for Reducing and Eliminating the Use of Restrictive Practices in the
Disability Service Sector. The key objective of the Framework is to reduce, and
ultimately eliminate, the use of restrictive practices, in accordance with Australia’s
obligations under the CRPD. 668

532.

The Framework sets out overarching principles regarding the circumstances in
which restrictive practices can be used in disability services across Australia. In
particular, it highlights the need for restrictive practices to be:
•

used only following a formal process of assessment, planning and approval,
relying on evidence-based risk assessments from appropriately qualified
professionals;

•

proportionate and justified by the need to protect the rights or safety of the
person or others;
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533.

•

tailored to the person’s needs in accordance with a behaviour support plan; and

•

subject to monitoring, reporting and review. 669

The Framework also sets out high-level definitions of the various forms of restrictive
practices (which are now reflected in the NDIS Act, and certain State and Territory
laws and policies). 670
The underlying model – positive behaviour support

534.

The National Framework was built around the ‘positive behaviour support’ model.
Positive behaviour support is ‘the term used to describe the integration of the
contemporary ideology of disability service provision with the clinical framework of
applied behaviour analysis.’ 671 This framework focusses on identifying the
underlying reasons for a person’s challenging behaviours (eg, any unmet needs),
and formulating strategies to reduce their occurrence and impact, so as to ultimately
‘fade out’ the use of restrictive practices on the person. 672

535.

The positive behaviour support framework is enshrined in the NDIS Behaviour
Support Rules. Generally, before a restrictive practice can be used on a person with
disability under the NDIS, an individual ‘behaviour support plan’ (BSP) must be
developed in consultation with the person by a specialist practitioner. 673 The BSP
must include ‘evidence-based, person-centred, proactive strategies that address the
person’s needs and the functions of the behaviour’. 674 In developing and reviewing a
BSP, the relevant provider must seek to reduce and eliminate the need for restrictive
practices, including by making changes to the person’s environment. 675

536.

Importantly, under this framework, restrictive practices must:

537.

•

only be used as a last resort, in response to risk of harm to the person or
others, and after the provider has explored and applied alternative strategies;

•

be the least restrictive response possible in the circumstances to ensure the
safety of the person or others;

•

reduce the risk of harm to the person or others;

•

be in proportion to the potential negative consequence or risk of harm; and

•

be used for the shortest possible time to ensure the safety of the person or
others. 676

Further, the BSP must be reviewed at least every 12 months, and whenever else
there is a change in circumstances that requires the plan to be amended. 677
Providers are also subject to certain monthly and fortnightly reporting obligations
regarding their use of restrictive practices. 678
Reflection of key principles in State and Territory regimes

538.

Elements of the positive behaviour support model are reflected in most State and
Territory regimes. The legal and policy frameworks often require that:
•

a BSP covering the use of the restrictive practice must be developed by a
specialist practitioner, and the practice must only be used in accordance with it;
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•

the use of the restrictive practice must be authorised in advance by an
independent body (except in emergency cases);

•

restrictive practices must be used only as a last resort; and

•

the use of the restrictive practice must be the subject of regular review and
reporting.

539.

Some jurisdictions also expressly prohibit certain kinds of restrictive practices, while
others rely on the operation of the general law to prohibit those that are not
otherwise authorised.

540.

The safeguards and authorisation processes ultimately vary considerably between
the States and Territories. The key features of the relevant laws and policies are
summarised below, followed by a more detailed overview. However, the
superimposition of Commonwealth regulation means that, for NDIS participants,
certain baseline requirements will always apply.
Table 4. Key features of the relevant laws and policies of NDIS
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NSW

QLD

VIC

WA

SA

TAS

NT

Regulation

Consent
required

BSP

Approval
required

Key safeguards

Policy

Except in
emergencies

Yes

Provider panel

Relies on NDIS
safeguards

Yes

Tribunal
(containment/
seclusion)

Least restrictive
option, necessary to
avoid harm, in
accordance with
BSP, special
requirements for
seclusion

Yes

Authorised
Program
Officer, and
Senior
Practitioner in
certain cases

Least restrictive
option for shortest
possible time,
necessary to avoid
harm, in accordance
with BSP, special
requirements for
seclusion

Yes

Internal
provider
approval

Least restrictive
option for shortest
possible time,
necessary to avoid
harm, in accordance
with BSP

Yes

Order under
GAA Act s 32
may be
required where
use of force
needed

Least restrictive
option, necessary to
avoid harm, BSP
required, general
Guardianship Act
safeguards

No

Secretary
(environmental
restrictions),
Board (any)

Least restrictive
option, necessary to
avoid harm

Yes

Senior
Practitioner

Least restrictive
option, necessary to
avoid harm, in
accordance with

Legislation

Legislation

Except for
containment
or seclusion

No

Voluntary
code

Except in
emergencies

Policy

Except in
emergencies
or where
GAA Act s 32
order in place

Legislation

Legislation

No

No
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BSP

ACT

Legislation

No

Yes

Provider panel
and Senior
Practitioner

Least restrictive
option, necessary to
avoid harm, in
accordance with
BSP
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State and Territory laws and policies governing the use of restrictive practices
NEW SOUTH WALES
541.

In New South Wales, the authorisation of restrictive practices in the NDIS context is
dealt with in the Restrictive Practices Authorisation Policy. This applies to all NDIS
providers and behaviour support practitioners operating in the jurisdiction when
providing behaviour support services that include restrictive practices to persons
receiving funded supports through the NDIS. 679

542.

The Policy adopts the NDIS definitions of regulated restrictive practices, replacing
the categorisation system previously used in that jurisdiction. It also states that the
practices defined in s 3.2 of the Policy are prohibited – namely, aversion,
overcorrection, misuse of medication, seclusion of children and denial of key needs.
Authorisation requirements

543.

The Policy generally requires restrictive practices to be authorised before they may
be used. Broadly speaking, this will involve:
•

behaviour support plan: a BSP must be developed for the person by an NDIS
behaviour support practitioner, in accordance with the Behaviour Support Rules.

•

consent: the participant must give informed consent to the use of the restrictive
practice. This is particularly important, given that compliance with the
authorisation policy does not give the provider immunity from any civil or
criminal liability. 680 For a child, consent may be given by the parent or guardian.
Where a person does not have capacity to consent, this can be done by a
guardian appointed under the Guardianship Act 1987 (NSW) who has authority
for restrictive practices matters.

•

544.

–

Where the practice involves chemical restraint, the NSW Restrictive
Practices Authorisation Procedural Guide outlines additional consent
requirements.

–

Where the practice involves environmental restraint, the consent
requirement does not apply in limited circumstances. 681

approval: each NDIS provider must have a Restrictive Practices Authorisation
Panel, consisting of specified members (including certain independent
professionals). The Panel must consider the appropriateness of the proposed
BSP, satisfy itself that the consent requirements have been met and ensure that
appropriate protections are in place. Any authorisation decision must be
unanimous. 682

The authorisation should last for the shortest time possible, and, in any event, not
longer than 12 months. 683 The participant should also be engaged in the
development of the BSP and deliberations of the Panel. 684
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Emergency use exception
545.

The above requirements do not apply where there is a need to use a restrictive
practice to address a clear and immediate risk of harm. 685 In these circumstances,
the NDIS provider must take all reasonable steps to facilitate the development of an
interim BSP that covers the practice within 1 month of the first use, and seek interim
authorisation from a senior manager of the provider as soon as possible. Such an
authorisation cannot last longer than 5 months.

546.

The requirements of the policy are set out in more detail in the NSW Restrictive
Practices Authorisation Procedural Guide.
Other legislation

547.

The use of restrictive practices is not specifically addressed in the Mental Health Act
2007 (NSW) or Guardianship Act 1987 (NSW). However, a guardian appointed
under the latter Act may be given authority by the Tribunal to consent to the use of
restrictive practices on a person’s behalf. 686 In making decisions, the guardian must
observe the principle that the person’s freedom of decision and action should be
restricted as little as possible. 687

548.

The Tribunal has developed a practice of specifically granting guardians authority for
restrictive practices matters, where required, and adopted the relevant NDIS
definitions. 688 It has also made a practice of imposing conditions on guardianship
orders requiring the guardian to consent to the use of restrictive practices only in the
context of a behaviour support plan. More recently, the Tribunal has reframed these
conditions for consistency with the requirements of the Behaviour Support Rules. 689
QUEENSLAND

549.

550.

Part 6 of the Disability Services Act 2006 (Qld) (DS Act) regulates the use of
restrictive practices by:
•

NDIS providers and registered NDIS providers; and

•

the Department, and service providers funded by the Department; and

•

providers prescribed by the regulations. 690

The Act imposes different requirements depending on the type of restrictive practice
in issue. Division 3 deals with restrictive practices that involve containing or
secluding an adult, for which more stringent approval requirements are imposed.
Other restrictive practices are addressed in Division 4.
When can restrictive practices be used?

551.

Broadly speaking, the use of a restrictive practice may be authorised where:
•

the adult has been assessed by an appropriately qualified person (subject to
certain exceptions). The assessment process involves the analysis of the
adult’s behaviour, and the formulation of appropriate response and mitigation
strategies. The type of assessment required depends on the nature of the
restrictive practice proposed. 691
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•

•

•

552.

for containment or seclusion, or an associated restrictive practice:
–

a positive behaviour support plan (PBS plan) is prepared for the adult by
the chief executive; and

–

the use of the restrictive practice is approved by the Queensland Civil and
Administrative Tribunal (Tribunal). 692 The approval cannot last for longer
than 12 months. 693

for any other restrictive practice:
–

a PBS plan is prepared for the adult by the relevant service provider; and

–

consent to the use of the restrictive practice has been given by a guardian
for a restrictive practice (general) matter for the adult, or, in some cases, an
informal decision-maker for the adult. 694

for all restrictive practices, use of the restrictive practice:
–

is necessary to prevent the adult’s behaviour causing harm to themselves
or others; and

–

is the least restrictive way of ensuring the safety of the adult or others; and

–

complies with the PBS plan for the adult. 695

Slightly different requirements apply where the practice is used in the course of
providing respite services or community access services (see Part 6, Div 5), or to
address an immediate and serious risk of harm to the adult or others (see below). 696
Positive behaviour support plans

553.

554.

A PBS plan must meet the detailed requirements in ss 150, 158-9 and 173. Among
other things, it must:
•

describe the behaviour giving rise to the relevant risk of harm;

•

set out positive strategies that must be attempted before a restrictive practice is
used; and

•

set out details of the restrictive practice, when and how it is to be used, and the
safeguards that apply during its use. 697

The exact requirements vary depending on the kind of restrictive practice proposed.
The use of the restrictive practice under the plan must also be reviewed:
•

for containment or seclusion – when required by the chief executive, and at
least once during the period of the approval; and

•

otherwise – at least once every 12 months. 698

Exceptions for short-term use
555.

The public guardian (in the case of containment or seclusion) or chief executive (in
other cases) may give a short-term approval for the use of a restrictive practice. 699 A
restrictive practice may be used in accordance with a short-term approval where:
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556.

•

there is an immediate and serious risk of harm to the adult or others; and

•

the use of the practice is necessary to prevent the adult’s behaviour causing
harm to themselves or others, and is the least restrictive way of doing so; and

•

the use complies with the approval; and

•

in the case of containment or seclusion, the provider complies with s 165 (which
relates to ensuring that the person’s basic needs are met). 700

Where a restrictive practice is carried out in accordance with a short-term approval,
neither an assessment nor the adult’s consent is required. 701 However, short-term
approvals cannot last for longer than 6 months. 702
Reporting requirements

557.

Service providers are subject to certain reporting obligations regarding their use of
restrictive practices, and must provide specified information to concerned parties
(such as the person subject to the practice, or their guardian). 703
Review mechanisms

558.

The Act provides for internal review of relevant decisions of the chief executive. 704
The Guardianship and Administration Act 2000 (Qld) provides for the review of other
decisions, such as the grant of a containment or seclusion approval. 705
Other legislation

559.

Part 8 of the Mental Health Act 2016 (Qld) deals with the use of mechanical
restraint, seclusion and physical restraint on patients in authorised mental health
services. 706

560.

In broad terms, seclusion and mechanical restraint must only be used in limited
cases, where approved by an appropriate practitioner in compliance with relevant
policies. Their use must involve no more force than reasonably necessary, and is
subject to time limits and monitoring obligations. 707 A plan for the reduction and
elimination of the use of such restraints must be developed for a patient subjected to
seclusion or mechanical restraint. 708

561.

Physical restraint may also be authorised by a relevant practitioner where there is
no other reasonably practicable way to protect the patient or others from harm,
provide treatment, prevent serious damage to property, or prevent an involuntary
patient from leaving an authorised mental health service. 709
VICTORIA

562.

The Disability Act 2006 (Vic) governs the authorisation and use of restrictive
practices in Victoria. Part 6B applies to registered NDIS providers, while Part 7
applies to disability service providers (ie, the Secretary or a State-registered
provider). 710
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Use of restrictive practices by registered NDIS providers
563.

564.

A registered NDIS provider must not use a restrictive practice on an NDIS
participant unless:
•

the use of the practice has been authorised by the provider’s Authorised
Program Officer (APO); and

•

the use of the practice has been approved by the Senior Practitioner (appointed
by the Secretary under the Act), 711 where:
–

the practice is seclusion, physical restraint or mechanical restraint; or

–

the Senior Practitioner has directed that the practice, or its use in relation to
a particular cohort, must be approved; 712 and

•

the proposed use of the practice is necessary to prevent the person physically
harming themselves or another person; and

•

the use and form of the practice is the least restrictive option possible in the
circumstances, is covered by and in accordance with the participant’s NDIS
BSP, and is not applied for longer than necessary; and

•

where the practice is seclusion – the participant is supplied with certain basic
necessities; and

•

any other requirements imposed by the Senior Practitioner are met. 713

However, this is subject to an exception for emergency use. 714
Authorisation by Authorised Program Officer

565.

566.

A provider that intends to use a restrictive practice must appoint an APO (whose
appointment must be approved by the Senior Practitioner). 715 The APO may
authorise the use of any regulated restrictive practice on an NDIS participant where
satisfied that, broadly:
•

the proposed use of the practice is necessary to prevent the person physically
harming themselves or another person; and

•

the use and form of the practice is the least restrictive option possible in the
circumstances, is covered by and in accordance with the participant’s NDIS
BSP, and is not applied for longer than necessary; and

•

the BSP meets the requirements of the Behaviour Support Rules; and

•

where the practice is seclusion – the participant is supplied with certain basic
necessities; and

•

certain matters have been explained to the participant by an independent
person; and

•

any other requirements imposed by the Senior Practitioner are met. 716

The APO must then provide a copy of the BSP, and other information, to the Senior
Practitioner. 717
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Approval by Senior Practitioner
567.

Further approval by the Senior Practitioner is also required for certain practices (see
point 2 of paragraph [556] above). The Senior Practitioner may grant approval
where satisfied of much the same matters outlined at [558] above. 718
Expiry and review of approvals and authorisations

568.

Approvals and authorisations will last until they are revoked, the BSP is reviewed
and replaced, or the BSP expires in accordance with the Behaviour Support Rules,
whichever happens soonest. 719 A participant may also seek Tribunal review of a
decision to authorise or approve the use of a restrictive practice. 720
Emergency use exception

569.

570.

An NDIS provider may use a regulated restrictive practice on an NDIS participant
without completing the process outlined above where the person in charge of the
provider considers that, due to an emergency:
•

there is an imminent risk of the participant causing serious physical harm to
themselves or another person; and

•

it is necessary to use a regulated restrictive practice to prevent that risk. 721

The practice must be the least restrictive one possible in the circumstances, and its
use must be authorised by the person in charge of the provider. The APO must be
notified of the incident without delay. 722
Use of restrictive practices by disability service providers

571.

Part 7 sets out the authorisation requirements for other people receiving disability
services, and certain children in out-of-home care services. 723

572.

Broadly speaking, a disability service provider must not use restrictive practices in
the provision of a disability service unless the Secretary has given approval. 724
Further, the provider must not use a regulated restrictive practice on a relevant
person unless the emergency use exception applies, or:

573.

•

the use of the practice is necessary to prevent the person physically harming
themselves or another person (including via destruction of property); and

•

the practice is the least restrictive option possible in the circumstances, is
covered by and in accordance with the participant’s BSP, and is not applied for
longer than necessary or authorised; and

•

where the practice is seclusion – the participant is supplied with certain basic
necessities; and

•

any other requirements imposed by the Senior Practitioner are met. 725

The provider must also meet the approval requirements outlined below.
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Behaviour support plan
574.

As above, the provider must develop a BSP for the person that covers the use of the
practice and meets certain other requirements (including consultation
requirements). 726 The plan must be reviewed at least every 12 months, and the
person to whom it applies may request the provider to review it at any time. 727
Further, an independent person must be available to explain certain matters
regarding the proposed use of the restrictive practice to the person on whom it
would be used. 728
Approval requirements – APO and Senior Practitioner

575.

The inclusion of the proposed restrictive practice in the BSP must be approved by
the APO for the provider. 729 The APO must not give approval unless satisfied that
the BSP has been prepared in accordance with the Act. 730

576.

The Senior Practitioner’s approval must also be obtained for seclusion, physical
restraint and mechanical restraint, and in other cases directed by the Senior
Practitioner. 731 The Senior Practitioner may grant approval where satisfied of
substantially the same matters outlined at [565] above. 732

577.

The person subject to the proposed regulated restrictive practice may seek Tribunal
review of a decision to authorise or approve the use of the practice. 733
Emergency use exception

578.

Part 7 also establishes an emergency use exception that applies in similar
circumstances to those outlined in paragraphs [562]-[563] above. 734 Reporting
requirements also apply where a regulated restrictive practice is used under this
exception. 735
Powers of the Senior Practitioner

579.

The Senior Practitioner may give directions to providers relating to the use of
restrictive practices, including by prohibiting or regulating the use of a specified
practice or class thereof, whether generally or in relation to particular participants or
classes thereof. 736

580.

The Senior Practitioner also has other oversight functions and powers under Part 3
of the Act, such as the power to prohibit the use of restrictive practices (or certain
forms thereof) by providers (generally or individually). 737
Other legislation

581.

Part 6 of the Mental Health Act 2014 (Vic) prohibits the use of ‘restrictive
interventions’ on a person receiving mental health services in a designated mental
health service, except where all reasonable and less restrictive options have been
found unsuitable. 738 Seclusion and bodily restraint can only be used subject to
authorisation (except in case of emergency) and monitoring obligations, 739 and their
use must be reported to the chief psychiatrist. 740
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WESTERN AUSTRALIA

The Code of Practice
582.

In Western Australia, the use of restrictive practices is governed by a non-legislated
code – the Code of Practice: A Guide for the Elimination of Restrictive Practices.

583.

Western Australia has not (at the time of writing) yet reached ‘full scheme’ of the
NDIS, which means that the new system of quality and safeguards in the NDIS Act
does not yet apply. Western Australia was originally scheduled to reach ‘full scheme’
on 1 July 2020. However, this has now been deferred to 1 December 2020. 741

584.

In the meantime, it appears that the Code is relevant to registration as a disability
services provider in Western Australia. 742 It appears that it is also relevant to
registration as a registered provider under the NDIS, on the basis that a provider
must submit evidence of their Western Australian registration in order to be
registered under the NDIS. 743 The NDIS Quality and Safeguards Commission has
indicated that, once Western Australia reaches ‘full scheme’, there will be a new WA
Interim Policy including a restrictive practices authorisation mechanism, with which
relevant NDIS providers will need to comply. 744

585.

The Code is directed at reducing, and eventually eliminating, the use of restrictive
practices. 745 The Code indicates that restrictive practices should only be used:
•

where no less restrictive practice could be applied;

•

where the person would present a serious risk to themselves or others if the
practice is not used;

•

after the impact of the practice on the person and others has been considered;

•

in the context of a BSP;

•

except in emergency situations – with the person’s informed consent (or, where
the person does not have capacity, where consent has been obtained from the
appropriate decision-maker); and

•

for the shortest time possible, under the supervision of an appropriate staff
member. 746

586.

It also outlines the need to keep records of the use of restrictive practices, and to
review the use of the practice at least every year. 747

587.

The policy also indicates that restrictive practices may be used without consent, and
where no BSP is in place, where necessary to save a person’s life or to prevent
serious harm. Again, the practice should involve the minimum amount of restriction
necessary, and be applied for only so long as is necessary to manage the risk. 748
Mental Health Act 2014 (WA)

588.

Part 14 of the Mental Health Act 2014 (WA) regulates the use of certain ‘restrictive
interventions’ on patients covered by that Act. Specifically, it applies to seclusion
(Division 5) and bodily restraint (Division 6).
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Seclusion of patients with mental illness
589.

590.

591.

Seclusion involves the confinement of a person who is being provided with
treatment or care at an authorised hospital by leaving them alone in a room or area
from which it is not within their control to leave. 749 A person may only be kept in
seclusion in accordance with:
•

an oral authorisation given by a medical practitioner or mental health
practitioner at the hospital, or the person in charge of a ward; or

•

a seclusion order made by such a person. 750

Oral authorisations and seclusion orders can be issued in respect of certain patients
where the relevant person is satisfied that:
•

the person needs to be secluded to prevent them from physically injuring
themselves or another person, or persistently causing serious damage to
property; and

•

there is no less restrictive way of preventing the injury or damage. 751

Where the order or authorisation is given by a mental health practitioner or person in
charge of a ward, they must also be satisfied that:
•

the person needs to be secluded urgently; and

•

a medical practitioner is not reasonably available to give an oral authorisation or
make a seclusion order. 752

592.

An oral authorisation must be recorded in writing as soon as practicable. 753 A
seclusion order must set out certain specified matters, including the reasons for the
order. 754

593.

The seclusion may only continue for 2 hours, 755 subject to a further 2 hours’
extension. 756 The person must be observed by a mental health practitioner or nurse
every 15 minutes, and by a medical practitioner at least every 2 hours. 757 They must
also be provided with certain basic necessities. 758

594.

The person must be examined by a medical practitioner within 6 hours of their
release. 759 Relevant staff are also subject to certain reporting obligations. 760
Bodily restraint of patients with mental illness

595.

Division 6 of Part 14 applies to bodily restraint, which is the physical or mechanical
restraint of a person being provided with treatment or care at an authorised hospital.
Physical restraint involves restraint by application of bodily force to restrict the
person’s movement, while mechanical restraint is the restraint of a person by
application of a device (eg, a harness or strap) to restrict their movement. 761

596.

Where bodily restraint is used, it must involve the minimum degree of force, and
least possible restriction of the person’s movement, required in the
circumstances. 762 Bodily restraint may only be used in accordance with an oral
authorisation or bodily restraint order. 763
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597.

Bodily restraint can only be authorised where the person needs to be restrained to
provide them with treatment, prevent them from injuring themselves or another
person, or prevent them from persistently causing serious damage to property.
There must be no less restrictive way of addressing that risk, and the use of bodily
restraint must be unlikely to pose a significant risk to the person’s physical health. 764
The use of bodily restraint cannot last longer than 30 minutes, subject to a further 30
minutes’ extension. 765 Otherwise, the requirements are broadly similar to those for
seclusion, as outlined above.
SOUTH AUSTRALIA

598.

The Safeguarding People with Disability – Restrictive Practices Policy deals with the
authorisation and use of restrictive practices in South Australia, relying on the
background of the general law and other legislation. The policy applies to disability
service providers who are members of the State’s Disability Services Provider
Panel, and the NDIS registration pool, but does not cover community treatment
orders made under the Mental Health Act 2009 (SA). 766 The requirements are set
out in more detail in the Restrictive Practices Reference Guide for the South
Australian Disability Service Sector (the Reference Guide).

599.

The Guardianship and Administration Act 1993 (SA) (GAA Act) is also relevant to
the extent it authorises the use of force against a protected person in certain cases.
Guardianship and Administration Act 1993 (SA)

600.

601.

A guardian appointed under the GAA Act may apply to the Tribunal for an order
under s 32:
•

authorising the protected person to be detained in a specified place (and
thereby empowering the person in charge of the premises to take such action
as is reasonably necessary to prevent the person from leaving); 767 and

•

authorising the persons involved in their care to use such force as may be
reasonably necessary to ensure the proper medical or dental treatment, day-today care and wellbeing of the person. 768

Such an order can only be made where the Tribunal is satisfied that, without it, the
health or safety of the person, or the safety of others, would be seriously at risk. 769
As outlined below, the Policy relies on the making of such orders to authorise the
use of a range of restrictive practices.
Restrictive Practices Policy – when can restrictive practices be used?

602.

The policy emphasises that restrictive practices should be used only as a last resort,
where the health, safety and wellbeing of a person with disability, or the safety of
others, is at risk, and less restrictive alternatives have proven inadequate. 770
Consent requirements

603.

The policy states that, generally, the provider proposing to use a restrictive practice
on a person will need to obtain their consent. 771 Where the person lacks the capacity
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to consent, the provider will need to seek the consent of an appropriately authorised
substitute decision-maker.
604.

Further, where the person resists the use of a restrictive practice – as is likely to be
the case with physical restraint, mechanical restraint, seclusion and detention – the
Reference Guide notes that there will generally need to be a determination
authorising the use of reasonable force under s 32(1) (c) of the GAA Act, and the
provider will need to obtain consent from the person’s guardian.

605.

The Reference Guide also states that adults subject to relevant restrictive practices
must be assessed by an appropriate practitioner, and an individual PBS plan must
be drawn up to cover the use of the practice. 772 However, the policy recognises an
exception for emergency use. 773 This element appears to rely on the availability of
relevant defences to assault or battery (eg, self-defence), together with the
provisions of the Consent to Medical Treatment and Palliative Care Act 1995 (SA)
authorising the administration of emergency medical treatment to persons incapable
of consenting. 774
Prohibited practices

606.

The policy states that providers must not make use of aversive restraint, exclusion,
prone physical restraint, psycho-social restraint and supine physical restraint. 775
These terms are defined in the Reference Guide. 776 The Guide also states that
seclusion of an adult with disability must not be used unless specifically authorised
by the Tribunal under s 32 of the GAA Act. 777
Oversight

607.

The Reference Guide states that each provider should appoint a restrictive practices
compliance officer, who will manage all relevant consents and approvals for each
use of a restrictive practice. 778 The provider must also record all uses of chemical,
environmental, mechanical and physical restraint, and of detention and seclusion, 779
and comply with certain reporting obligations. 780
Mental Health Act

608.

Under the Mental Health Act 2009 (SA), treatment centre staff have certain powers
to confine involuntary patients. 781 Police and authorised officers may also restrain
and otherwise use reasonable force in relation to a person who appears to have
mental illness, in certain circumstances. 782 However, these are not dealt with as
restrictive practices.
TASMANIA

609.

Part 6 of the Disability Services Act 2011 (Tas) governs the use of ‘restrictive
interventions’ by:
•

a disability services provider – ie, a person or organisation that provides
specialist disability services. 783 This includes NDIS providers, to the extent that
they provide relevant services.
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•

a funded private person ie, a person with a disability (or their nominee) who
receives a grant under the Act enabling them to acquire specialist disability
services, or other goods and services, to meet certain needs associated with
their disability. 784

Authorisation requirements
610.

A provider or funded person must ensure that a type of restrictive intervention is not
used in relation to a person with disability under their care or control unless:
•

•

611.

the intervention is:
–

carried out in accordance with a relevant approval given by the Secretary
(for environmental restrictions) or Guardianship and Administration Board
(for environmental and personal restrictions); and

–

does not contravene any direction given by the Secretary or Board under
s 47; or

the restrictive intervention is covered by a ‘relevant authorisation’ (which relates
to authorisations given under the Mental Health Act 2013 (Tas) and similar
legislation permitting what would otherwise be restrictive interventions). 785

The definitions of ‘environmental’ and ‘personal’ restrictions are outlined in
paragraph [503] above.
Approval by the Secretary – environmental restrictions

612.

613.

The Secretary may grant approval for the use of environmental restrictions after
consulting the person or their nominee, the Senior Practitioner and any relevant
experts. 786 The Secretary must, having regard to a range of matters, be satisfied
that the type of restrictive intervention:
•

will be carried out only for the primary purpose of ensuring the safety, health or
wellbeing of the person or others; and

•

is the least restrictive type practicable in the circumstances. 787

The approval may only last for 90 days, but subsequent approvals can be given. 788
Approvals are subject to review by the Secretary and the Board. 789
Approval by the Board – environmental and personal restrictions

614.

The Guardianship and Administration Board has the power to approve the use of
both environmental and personal restrictions in relation to a person after consulting
with the person or their nominee, and any relevant experts. 790 The Board must be
satisfied of the matters outlined in paragraph [605] above, having regard to specified
considerations (eg, the person’s best interests, safety, health and wellbeing, the
consequences of the practice being or not being used, and available alternatives.) 791

615.

Approvals last for 90 days, unless they are made following a hearing, in which case,
they may last for up to 2 years. 792 They are subject to review by the Board. 793
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Emergency use exception
616.

It is an offence to use a restrictive intervention other than in accordance with the
rules outlined above. 794 However, a defence is available where the intervention was
necessary to protect the person with disability or another person from serious harm,
and certain other requirements are met. 795
Oversight by the Senior Practitioner

617.

The Senior Practitioner (appointed by the Secretary under s 29) has functions
relating to restrictive interventions, including monitoring and evaluating their use,
and developing best practice standards and guidelines. 796 Further, if the Senior
Practitioner believes on reasonable grounds that a type of restrictive intervention is
being used by a provider or funded person, they may exercise the powers set out in
s 46 to investigate the situation.
Seclusion and restraint under the Mental Health Act 2013 (Tas)

618.

Part 3, Division 5 of the Mental Health Act 2013 (Tas) regulates the use of seclusion
and restraint in relation to involuntary patients.

619.

Broadly speaking, an involuntary patient may only be placed in seclusion if they are
in an authorised hospital, and:
•

the seclusion is authorised by a relevant practitioner where satisfied that it is a
reasonable intervention in the circumstances; and

•

the seclusion is managed in accordance with any relevant standing orders or
clinical guidelines of the Chief Civil Psychiatrist. 797

620.

Seclusion may only be used to facilitate the patient’s treatment, ensure their health
or safety or the safety of other persons, or provide for the management, good order
or security of the hospital. 798

621.

Strict time limits apply to the use of seclusion, and the patient must be provided with
basic necessities throughout the period. 799 Seclusion is also subject to Tribunal
review and intervention by the Chief Civil Psychiatrist. 800

622.

The use of chemical, mechanical and physical restraint is subject to similar limits. 801
Staff authorising the use of seclusion or restraint are subject to record-keeping
obligations. 802
NORTHERN TERRITORY

623.

The use of ‘restrictive interventions’ in the Northern Territory was previously
governed by Part 4 of the Disability Services Act 1993 (NT). While this Act still has
some residual operation in relation to certain non-NDIS residential facilities, the use
of restrictive practices in relation to NDIS participants is now dealt with in the
National Disability Insurance Scheme (Authorisations) Act 2019 (NT).

624.

The overarching principles set out in s 5 of the Act emphasise that services must be
provided in a way that aims to reduce or eliminate the need to use restrictive
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practices, and treats them as a last resort, to be used only in accordance with a BSP
and in the least restrictive possible way. 803
Authorisation of use of restrictive practices
625.

Where an NDIS provider wishes to use a restrictive practice on a participant, the
provider must develop a BSP or interim BSP for the participant that meets the
requirements of the Behaviour Support Rules. 804

626.

The NDIS provider will then need to apply to the Senior Practitioner (appointed by
the Minister under s 9) for authorisation to use the practice. The application must
contain certain prescribed particulars, including a copy of the BSP, and evidence
that the provider has consulted with the participant and other relevant parties. 805 The
Senior Practitioner may grant an authorisation or interim authorisation if:

627.

•

the BSP or interim BSP is consistent with the principles of the Act, and with the
Senior Practitioner’s guidelines; and

•

the restrictive practice is necessary to prevent harm to the participant or others,
and is the least restrictive approach reasonably available. 806

Instead of granting or refusing the application, the Senior Practitioner may also
propose an alternative restrictive practice for authorisation. 807
Prohibited restrictive practices

628.

The Senior Practitioner may not authorise restrictive practices involving:
•

aversion or overcorrection, or misuse of medication (defined in s 3);

•

denial of key needs (defined in s 6);

•

practices involving harassment or vilification, or unethical, degrading or
demeaning practices;

•

practices or actions that limit or deny access to or participation in community,
culture and language (including denial of access to interpreters);

•

seclusion, for persons aged under 18; and

•

practices prescribed by the regulations (of which there are currently none). 808

Duration and review of authorisations
629.

An interim authorisation may last for up to 6 months, while a full authorisation may
last up to 12 months. 809 Either may be revoked at any time by the Senior
Practitioner. 810 An affected person may also seek internal and Tribunal review of an
approval decision (among other things). 811
Mental health legislation

630.

The Mental Health and Related Services Act 1998 (NT) deals with the use of
mechanical restraint and seclusion. Broadly speaking, mechanical restraint can only
be used on a patient under the Act where:
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•

it has been approved by an authorised psychiatric practitioner (or, in
emergencies, the senior registered nurse on duty); and

•

no other, less restrictive method of control is applicable or appropriate; and

•

it is necessary for the purposes of medical treatment, or to prevent the patient
from injuring themselves or another person, persistently destroying property or
absconding from the facility. 812

631.

The person must be kept under continuous observation and review, and given
access to certain essentials. 813

632.

A person may be kept in seclusion on similar grounds, subject to similar limits. 814
AUSTRALIAN CAPITAL TERRITORY

633.

The Senior Practitioner Act 2018 (ACT) provides the framework for the authorisation
of restrictive practices in the ACT. This Act applies not only to disability service
providers, but also to providers involved in education, care and protection of
children, and other prescribed services. 815 (However, it does not apply to persons
exercising functions under the Mental Health Act 2015 (ACT)). 816
When can restrictive practices be used?

634.

635.

A provider or relevant person can only use a restrictive practice: 817
•

in accordance with a registered positive behaviour support plan (PBS plan);
or

•

where the provider reasonably believes that it is necessary to avoid imminent
harm to the person or others, the practice is the least restrictive available in the
circumstances, and, if practicable, it is authorised by the person in charge of the
provider. 818

In the latter case, the provider must report to the senior practitioner (appointed by
the director-general under s 24) on the use of the practice within 5 days. 819
Approval of positive behaviour support plans

636.

Among other things, a PBS plan must include a description of the behaviour to be
addressed, its consequences and warning signs. It must state the positive strategies
to be attempted before a restrictive practice is used. Further, it must set out various
details regarding the proposed practice, how and when it could be used, and the
safeguards to be applied. 820

637.

The plan will be prepared by a provider and presented to a panel for approval. 821
The panel may only approve the plan if satisfied that:
•

the plan is consistent with the Senior Practitioner’s guidelines; and

•

the proposed practice is necessary to prevent harm to the person or others, and
is the least restrictive approach reasonably available. 822
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638.

The plan will then be presented to the senior practitioner for registration, who
exercises further oversight functions, and may refuse to register the plan if not
satisfied of the matters in paragraph [630] above. 823 Any person whose interests are
affected by the decision may apply to the Tribunal for review of a decision to register
(or not register) a PBS plan. 824

639.

The provider must then regularly review the plan, and amend it to reflect any
changes in circumstances. 825 The plan expires after 12 months. 826

640.

It is an offence to use a restrictive practice other than in accordance with a
registered PBS plan, except where the user reasonably believes it necessary to
prevent serious and imminent injury or illness to any person. 827

641.

The Senior Practitioner also has certain complaints and investigation powers under
Part 5 of the Act.
*
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OVERVIEW
1.

This Chapter outlines some of the ways in which the law differentially affects people
with disability in the field of family life and decision-making. Some key aspects of
this are discussed in other chapters – for instance, Chapter 11: Civil Justice
examines how the law affects the ability of people with impaired decision-making
capacity to marry or make a will, while Chapter 9: Health discusses substituted
decision-making in the field of medical care. Further, Chapter 9: Health and
Chapter 6: Money set out the frameworks under which a person (often a family
member) can be appointed to make personal or financial decisions on behalf of
another person with impaired decision-making capacity.

2.

This Chapter discusses additional aspects of the State and Territory
decision-making laws – namely, guardianship, enduring guardianship and supported
decision-making. Guardianship laws provide a framework for the making of personal
and lifestyle decisions on behalf of a person who lacks decision-making capacity,
while enduring guardianship enables a person, while they still have capacity, to
appoint a substitute decision-maker of their own choosing. Finally, this section
outlines the Victorian legislation facilitating supported decision-making by those with
impaired capacity who, with appropriate assistance, remain able to make decisions
for themselves.

3.

This Chapter then examines how the family law and child protection systems may
have a differential impact on parents with disability. While this legislation applies
equally on its face to people with and without disability, concerns have been raised
that the practical application of the law disadvantages parents with disability, and
puts them at greater risk of having their children removed from their care.

4.

Finally, this Chapter briefly discusses the manner in which the law applies to
children with disability who have been removed from their families and placed in outof-home care. Broadly speaking, the relevant legal frameworks make little special
provision for the situation of children with disability in this context.
DECISION-MAKING FRAMEWORKS

Statutory frameworks for substituted decision-making
Appointment of a decision-maker by the person themselves
5.

The States and Territories have enacted a range of laws facilitating the making of
decisions on behalf of people with impaired decision-making capacity. Among other
things, they provide mechanisms by which a person can appoint a representative of
their own choosing in advance of losing capacity; for instance, by appointing a
decision-maker under an advance care directive (see Chapter 9: Health) or making
an enduring power of attorney (see Chapter 6: Money). Enduring guardianship
provides a further means by which a person can appoint such a decision-maker.
Enduring guardianship

6.

In some jurisdictions, an enduring power of attorney can extend to both financial and
personal matters. In others, however, it may only cover financial matters.
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Accordingly, guardianship legislation in New South Wales, Tasmania and Western
Australia provides for the appointment of enduring guardians. 1
7.

Enduring guardianship operates in a similar way to an enduring power of attorney.
Broadly, it allows a person, at a time when they still have decision-making capacity,
to appoint someone to make decisions in relation to personal and lifestyle matters
on their behalf. The appointment only has effect during periods in which the
appointor is unable to make decisions for themselves. 2

8.

Generally, an adult with decision-making capacity can be appointed as enduring
guardian, subject to certain limits. 3 In New South Wales, for instance, it is not
possible to appoint a person responsible for or involved in the provision of medical,
accommodation or certain other services to the person for fee or reward. 4

9.

In New South Wales, an enduring guardian can be empowered to perform the
functions specified in the instrument, such as deciding where the person will live,
and what health care and other personal services they will receive. 5 In Tasmania
and Western Australia, broadly speaking, the person will have all the powers and
duties they would have if they were the parent of the represented person. 6 The
guardian will be able to do all things necessary to give effect to their functions (eg,
signing documents), 7 and their acts will take effect as if done by the person
themselves. 8

10.

The person may revoke the appointment themselves at a time when they have
capacity. 9 Alternatively, this may be done by the Tribunal at the request of an
interested person (or, in New South Wales, on its own motion). 10
Appointment of a decision-maker by a third party

11.

Alternatively, where the appointment is not sought until after a person has lost
decision-making capacity, State and Territory legislation provides for the
appointment of substitute decision-makers by a board or tribunal. As outlined in
Chapter 6: Money, guardianship legislation deals with the appointment of
administrators, who are empowered to make substituted decisions relating to a
person’s financial affairs.

12.

Further, as discussed in Chapter 9: Health, a guardian may be appointed to make
decisions on a person’s behalf in respect of ‘personal’ matters. That chapter outlines
when a guardian may be appointed, who may perform this role, and the powers and
duties of guardians in respect of medical matters. However, the authority of
guardians extends beyond medical treatment decisions; State and Territory
legislation variously describes the scope of their powers as:
•

all the powers of a guardian at law or in equity (ie, a general power to exercise
control over the protected person); 11 or

•

the powers the person would have if the represented person were their child; 12
or

•

personal matters – being, generally, matters relating to the person’s personal
affairs and lifestyle, and associated legal matters. 13
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13.

These descriptions generally encompass a wide range of matters, including where
and with whom the person lives, who they associate with, whether and where the
person works and undertakes education, and everyday matters such as diet and
dress. The relevant laws also prescribe broadly consistent exclusions, precluding
guardians from making decisions about matters such as:
•

voting in an election;

•

making, amending or revoking a will or power of attorney;

•

adopting a child; or

•

entering or dissolving a marriage or other similar relationship. 14

Transition from parental responsibility to guardianship
14.

A parent’s powers to make decisions on behalf of their children at general law will
terminate when the child turns 18. However, guardianship orders can generally be
made only in respect of adults. 15 Nor does guardianship legislation automatically
convert parental responsibility into guardianship when a child with impaired capacity
turns 18. Rather, in each case, the relevant board or tribunal must assess whether
an order should be made, who should be appointed guardian, and other matters.

15.

As such, there may be a gap between the expiration of a parent’s common law
powers and the making of a guardianship order (particularly if the relevant tribunal
system is affected by administrative delays). Some jurisdictions address this issue
by permitting a guardianship application to be made in respect of a person before
they turn 18 (though the appointment will only take effect upon the person turning
18). 16 In New South Wales, meanwhile, a guardianship order can be made in
respect of a person aged 16 or over. 17
Legislative recognition of supported decision-making

16.

The laws outlined above establish ‘substituted’ decision-making frameworks. That is,
they allow the administrator, guardian or attorney to make decisions on behalf of a
person with disability. In determining what decisions to make, the person must
generally apply one of two tests (or a combination thereof). These are:
•

giving effect to what the person would have decided if they had capacity; or

•

making the decision that the substitute decision-maker considers to be in the
person’s best interests.

17.

As discussed in Chapter 9: Health, the relevant laws often require a guardian to
support the protected person to make their own decisions as far as possible, seek
their views and take into account their preferences. Some jurisdictions’ capacity
tests also recognise that a person will not lack capacity if they are capable of making
or communicating decisions with appropriate support.

18.

However, the Australian Law Reform Commission (ALRC) has recommended that
all jurisdictions take steps to formally recognise and promote supported decisionmaking. 18 Broadly speaking, supported decision-making frameworks provide for a
person with impaired capacity to identify someone to help them to make,
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communicate and give effect to their own decisions, without making those decisions
for them. These frameworks aim to:
•

recognise that a person with impaired decision-making capacity may still be
able to make legally effective decisions when given appropriate support, and
enable them to exercise capacity to the full extent possible; and

•

facilitate the performance of the role that support persons play in the lives of
people with impaired capacity – eg, by giving them express authority to obtain
information on the person’s behalf.

National decision-making principles and supported decision-making
19.

20.

The ALRC has also formulated a set of ‘national decision-making principles’.
Broadly, these principles are that:
•

all adults have an equal right to make decisions;

•

those who require support in decision-making must be given access to the
support necessary to make, communicate and participate in decisions;

•

the will, preferences and rights of those who require decision-making support
must direct decisions that affect their lives; and

•

laws and legal frameworks must contain appropriate and effective safeguards in
relation to interventions for those who may require decision-making support,
including to prevent abuse and undue influence. 19

The Commission recommended that State and Territory legislation be reviewed for
consistency with those principles. 20 However, leaving aside the issue of medical
decision-making and advance care directives (which are discussed in Chapter 9:
Health), only Victoria’s guardianship legislation currently expressly recognises
supported decision-making processes.
Victoria’s supported decision-making legislation
Supportive guardianship and administration

21.

The Guardianship and Administration Act 2019 (Vic) provides that a supportive
guardianship order or a supported administration order can be made directly on
application to the Victorian Civil and Administrative Tribunal, or in response to an
application for an ordinary guardianship or administration order. 21

22.

Supportive orders can only be made where the Tribunal is satisfied that the
proposed supported person consents to the making of the order, the order will
promote their social and personal wellbeing, and the person will have capacity in
relation to the matter to which the order relates if given appropriate support. 22 Any
suitable adult can be appointed, provided that the Tribunal is satisfied that they will
comply with their statutory duties and obligations. 23

23.

A supportive guardian or administrator can be given powers to:
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24.

25.

•

access, collect or obtain information on the person’s behalf (or assist them to do
so);

•

communicate certain information about the supported person;

•

communicate decisions made by the person, or help them to communicate
those decisions; and

•

take any reasonable action to give effect to certain decisions of the person. 24

Supportive guardians and administrators must, among other things:
•

act honestly, diligently and in good faith, with reasonable care and skill;

•

avoid conflicts of interest and not use their position for profit;

•

discuss anything related to a supported decision with the supported person in a
way that they can understand, and that will help them to make the decision; and

•

not coerce, intimidate or unduly influence the supported person into a particular
course of action. 25

They are not entitled to remuneration. 26
Supportive attorneys

26.

27.

Similarly, Part 7 of the Powers of Attorney Act 2014 (Vic) provides for the
appointment of supportive attorneys. This provides a mechanism by which an adult
with capacity can appoint a person to assist them to make and give effect to
decisions relating to any personal, financial or other matter (aside from medical
treatment and research procedures). 27 The person may authorise their supportive
attorney to:
•

access, collect or obtain certain relevant information about the person (or assist
them in doing so);

•

disclose relevant information about the person to assist them to make or give
effect to a decision, or communicate (or help the person to communicate) a
decision; or

•

take any reasonable action to give effect to a decision (other than decisions
about certain significant financial transactions). 28

Supportive attorneys have similar obligations and duties to supportive guardians and
administrators (as outlined above). 29
CHILD PROTECTION AND FAMILY LAW

28.

Article 23 of the Convention on the Rights of Persons with Disabilities requires
States to take effective and appropriate measures to eliminate discrimination against
people with disability in all matters relating to marriage, family, parenthood and
relationships. Among other things, it specifically requires States to take measures to
ensure that children are not separated from their parents against their will, except
where competent authorities determine that such separation is necessary for the
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best interests of the child. 30 In particular, children may not be separated from their
parents on the basis of a disability of either the child or parents. 31
29.

However, studies have indicated that parents with disability (and, in particular,
intellectual disability) are over-represented in child protection proceedings, and are
at greater risk of having their children removed. 32 Similarly, it has been suggested
that parents with disability may be at a disadvantage in family law proceedings
allocating care responsibility for their children. 33

30.

This section outlines relevant elements of the family law and child protection
systems, and how they may apply to parents with disability. It then briefly discusses
the situation of children with disability who are placed in out-of-home care under
child protection laws.
Parents with disability

31.

There are two main systems under which a parent with disability could potentially be
separated from their children – the child protection system and the family law
system. Separation under the family law system can occur through the making of
parenting orders under the Family Law Act 1975 (Cth) following the breakdown of a
relationship, in the context of individual disputes.

32.

Meanwhile, child protection is governed by State and Territory legislation, and the
relevant regimes vary quite significantly between jurisdictions. Broadly, however, the
relevant laws empower government authorities to intervene in the family where
concerns are raised as to the safety or welfare of a child. A variety of steps can be
taken to address these concerns, ranging from informal measures to assist the
family to care for the child, up to permanently removing the child from home and
transferring parental responsibility to a third party or the State.
The family law system

33.

34.

Part VII of the Family Law Act provides for the making of orders about children.
Among other things, it empowers the court to make parenting orders. Such orders
can deal with matters such as who will have parental responsibility for a child, where
and with whom the child will live, and the level of contact each parent may have.
The objects of Part VII are to:
•

ensure that children have the benefit of both their parents having a meaningful
involvement in their lives (so far as consistent with the child’s best interests);

•

protect children from harm;

•

ensure that children receive adequate and proper parenting; and

•

ensure that parents fulfil their duties in respect of the care, welfare and
development of their children. 34

The child’s best interests are the paramount consideration in the making of
parenting orders. 35 In determining the best interests of the child, the primary
considerations for the court are:
•

the benefit to the child of having a meaningful relationship with both parents; and

458

•

35.

36.

the need to protect the child from physical or psychological harm from being
subjected to or exposed to abuse, neglect or family violence (with this being the
weightier consideration). 36

Other considerations that are particularly relevant in the present context include:
•

the extent to which each parent has fulfilled their obligations to maintain the
child;

•

the capacity of each parent to provide for the child’s needs (including emotional
and intellectual needs); and

•

the maturity, lifestyle and background of each parent. 37

On their face, these criteria apply equally to parents with and without disability.
However, there is a question as to whether parents with disability are nonetheless at
a disadvantage in family law proceedings.
Potential disadvantage in court proceedings

37.

There is an initial issue as to whether a parent with intellectual disability may be at a
disadvantage in court proceedings. For instance, they may have difficulty in giving
instructions, coping with the pressures of complex adversarial processes, or giving
evidence under cross-examination. It has been suggested that such factors may act
as a barrier to access to justice. 38
Application of criteria to parents with disability

38.

Further, while the Family Law Act does not refer to disability as a factor affecting a
person’s ability to fulfil their parental responsibilities, concerns have been raised that
its provisions nonetheless place parents with disability at a disadvantage. The
parent may be viewed as less able to provide for their child’s needs, or the child
considered more at risk of neglect or harm under their care. 39

39.

These difficulties may be compounded by other factors associated with intellectual
disability, such as unemployment, a lack of financial resources, social isolation or
inadequate housing. 40
Past proposals for reform

40.

Ultimately, as outlined above, the legislation is neutral on its face as to the relevance
of disability to the making of parenting orders. The concerns outlined above appear
to relate largely to how the application of the decision-making criteria may be
influenced by underlying social attitudes and perceptions.

41.

To counteract this, the Australian Human Rights Commission has suggested that
the Family Law Act be amended to clarify that the disability of a parent not give rise
to a presumption that orders should not be made in their favour in relation to
residence, contact and parental responsibility. 41 Equally, however, it has been
argued that a parent’s disability does not operate as a disqualifying factor in any
event. 42
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The child protection system
42.

State and Territory child protection laws provide a framework for the notification,
investigation and resolution of risks to the safety or wellbeing of children. These
laws are generally complex and detailed, and vary between jurisdictions; what
follows is a broad outline of their overall structure and operation.
Guiding principles and children with disability

43.

44.

Child protection laws operate according to a range of guiding principles. These vary
between the legislation, but generally emphasise:
•

the paramountcy of the child’s best interests (or safety, welfare and wellbeing);

•

the need to take the least intrusive approach consistent with the proper
protection of the child – in particular, by treating removal of the child from their
family as a last resort;

•

the need to preserve stability and security in the child’s life, and to maintain their
connection to their identity (eg, cultural, ethnic and religious factors); and

•

the need to ensure that affected children participate in the decision-making
process so far as possible. 43

Some jurisdictions’ legislation emphasises, at the level of principle, that decisionmakers must take account of the special needs of a child or young person with
disability. 44 Certain jurisdictions’ laws also make limited additional provision for the
particular needs of children or parents with disability (which we outline further
below). In general, however, child protection laws do not expressly provide for the
situation of such families.
Overall structure and effect of child protection laws

45.

46.

The following State and Territory laws govern the child protection system in
Australia:
•

Children and Young Persons (Care and Protection) Act 1998 (NSW) (the NSW
Act);

•

Children, Youth and Families Act 2005 (Vic) (the Vic Act);

•

Child Protection Act 1999 (Qld) (the Qld Act);

•

Children and Young People (Safety) Act 2017 (SA) (the SA Act);

•

Children, Young Persons and Their Families Act 1997 (Tas) (the Tas Act);

•

Children and Community Services Act 2004 (WA) (the WA Act);

•

Children and Young People Act 2008 (ACT) (the ACT Act); and

•

Care and Protection of Children Act 2007 (NT) (the NT Act).

The protective process established by these laws generally begins with the making
of a notification to the relevant authority by a concerned person of a risk to the
safety or welfare of a child or unborn baby. This may occur at the person’s own
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initiative or pursuant to a compulsory reporting obligation. 45 The perceived risk may
arise for a range of reasons; eg, concerns that:
•

the child’s physical or psychological needs are not being met;

•

the child’s parents or carers are unable or unwilling to arrange for the child to
receive necessary medical care, or to attend school;

•

the child has been, or is at risk of being, abused or mistreated; or

•

the child is at risk of harm due to domestic violence. 46

47.

Reports will then be assessed to see if they meet a threshold for further action to be
taken. If a report raises sufficiently serious concerns, the matter will be investigated
to determine whether the child is in need of protection. This may involve the relevant
authority interviewing the family, gathering further information from external sources,
observing the child or their domestic situation, or seeking medical or other
assessments. 47

48.

Broadly speaking, where investigations give the authority reason to believe that the
child has been, is being or is likely to be abused or neglected, it must take steps to
ensure the child’s safety. This may take the form of:
•

seeking to resolve the issue without judicial intervention – eg, providing support
services (such as parenting education and advice programs), holding a family
group conference, formulating a care plan, or reaching an agreement for care
responsibility for the child to be temporarily transferred to the authority or a third
party; 48 and/or

•

exercising emergency powers to remove the child from a high-risk environment
(noting that such action generally requires judicial involvement either before or
immediately after action it is taken); 49 and/or

•

seeking orders from the Children’s Court (or equivalent court).

49.

Children’s Courts are empowered to make a range of orders short of removing a
child from their family. For instance, depending on the jurisdiction, a court may have
the power to make orders directing a person to provide support services, preventing
a particular person from living with the child, allocating particular aspects of parental
responsibility to another person, or placing the child under the temporary care or
supervision of the relevant authority. 50

50.

In the most serious cases, however, such an order may authorise the removal of the
child from their family, and their placement in alternative care. Depending on
whether the issues that led the child to be removed can be resolved, the child may
ultimately be reunited with their family. Where a child cannot be safely returned to
their family, however, they may be permanently placed in the care of the authority or
another person, and parental responsibility reallocated accordingly. 51

51.

The criteria and risk threshold for making such orders vary between jurisdictions.
Broadly speaking, however, removal is treated as a last resort, to be used only
where the family cannot or will not properly care for and protect the child. 52
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Application to parents with disability
52.

Several jurisdictions’ laws provide that a child is in need of protection where their
parents are ‘incapacitated’, and there is no other suitable person willing and able to
care for them. 53 This term is not further defined (and, in particular, the Victorian and
Western Australian legislation does not specify the degree of incapacity required).

53.

Generally, however, the criteria defining when orders may be made have no express
differential application to people with disability. Nor is the existence of parental
disability named as a factor suggesting that a child is at risk of abuse or neglect.
Relevantly, the New South Wales legislation expressly specifies that, in determining
whether to make a care order, the Children’s Court cannot conclude that the basic
needs of a child are likely not to be met only because of the parent or primary
carer’s disability. 54

54.

Nonetheless, commentators have raised concerns similar to those outlined in
respect of the family law system; for instance, that parents with disability:
•

may more readily be perceived as unable to properly care for their children; or

•

may be placed under greater scrutiny than other parents by reason of their
disability; or

•

may find it more difficult to navigate the child protection system and advocate
for their own ability as parents, particularly where limited support is available. 55

55.

Relevantly, South Australia and Western Australia’s legislation requires the
Children’s Court not to proceed without appointing an interpreter where a party has
a disability that prevents them from understanding or taking part in the
proceedings. 56 However, these laws do not provide for assistance to be offered to
people with disability outside of the judicial process eg, for information about the
child protection process to be offered in accessible formats or explained to parents
who have difficulty reading.

56.

More generally, the Victorian Office of the Public Advocate has argued that the
nature of the child protection system encourages parental disability to be viewed
primarily as a risk to children, and that the system should direct greater attention to
determining what supports could be offered to a parent with disability to help them to
fulfil their responsibilities. 57 Ultimately, however, investigation of broader systemic
issues of this nature is beyond the scope of this Chapter.
Children with disability in out-of-home care
Transfer of parental responsibility under the child protection system

57.

Where a child is removed from their family under the child protection legislation, they
may be placed in out-of-home care. Broadly speaking, this refers to residential care
of a child that is provided by a person other than the child’s parents, at a place other
than their usual home. 58 As outlined above, this will generally be done either
pursuant to an order of the Children’s Court, or a voluntary agreement between the
parents and the child protection authority. 59
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58.

The court may make orders assigning parental responsibility to another relative or
kinship carer of the child on a short or long-term basis. Alternatively, responsibility
for or guardianship of the child (variously described) might be transferred to the
jurisdiction’s child protection authority. In the latter case, the authority will identify a
suitable carer for the child; often a foster carer or kinship carer, a residential care
service, or another person or body the authority considers suitable. 60

59.

Carers must generally be approved by the relevant authority, and placements will be
subject to regular review. 61 The legislation may also require a care plan to be
formulated, setting out (among other things) the kinds of services or treatment that
may need to be provided to the child, and how the authority will work towards
achieving permanent and stable arrangements for the child. 62
Specific provision for children with disability in the child protection system

60.

Generally speaking, however, the legislation does not make distinct provision for the
position of children with disability (whether with respect to case planning, approval of
carers for, or placement of, children with disability).

61.

There are some express provisions in particular jurisdictions’ laws; for instance, the
Queensland legislation requires the chief executive to take reasonable steps to
ensure that a child with disability for whom he or she has custody or guardianship
will receive care and help appropriate to their special needs. 63 Further, the chief
executive must ensure that help is available to assist a child to transition to
independence upon leaving the custody or guardianship of the chief executive. This
may include providing help in accessing health and community services, such as
specialist disability support services. 64

62.

The South Australian legislation requires that a long-term care plan for a child who
has been removed from their family must include information setting out how any
needs arising from the child’s disability will be met. 65 Finally, the Queensland Act
expressly adverts to the possibility that child with disability who has been removed
from their family may be placed in the care of a medical or residential facility. 66
Likewise, the Victorian Act refers to the possibility of a child being placed in the
temporary or long-term care of a disability service provider. 67

63.

Otherwise, however, it appears that any special requirements for children with
disability are dealt with at the administrative level.
*
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OVERVIEW OF THIS CHAPTER
1.

This Chapter deals with aspects of the civil law relevant to the opportunities for
people with disability to participate in social, economic and political life. In particular,
it discusses:
•

the exercise of legal capacity by people with disability in key areas of life, such
as the capacity to marry, vote and enter contracts (and, in particular, the
circumstances in which a person will be considered legally incapable of validly
performing such acts); and

•

the application of consumer protection and credit legislation to people with
disability.

2.

These topics, while diverse, each relate to the ways in which the law may enhance,
or create obstacles to, the equal participation by people with disability in civil society.
For instance, laws relating to capacity can affect a person’s ability to validly enter
certain relationships or transactions, deal with their property or engage in politics.
Similarly, the consumer protection framework has the potential to either facilitate or
impede participation in economic life by people with disability.

3.

This Chapter also examines:
•

the regimes for investigating and reporting on the deaths of people with
disability in certain settings. In addition to the importance of these regimes in
individual cases, they can provide a means of identifying and addressing
systemic issues that may lead to avoidable deaths in the future; and

•

the distinct ways in which the law may affect homeless people with disability.
In particular, the Chapter considers criminal offences (eg, relating to loitering)
that may have a disproportionate practical impact on homeless people with
disability.

CAPACITY ISSUES FOR PEOPLE WITH DISABILITY
4.

The question of capacity affects the lives of people with disability in a wide range of
areas, from the ability to consent to medical treatment to decisions relating to entry
into commercial and personal relationships. Relevantly, Article 12(2) of the
Convention on the Rights of Persons with Disabilities [2008] ATS 12 (CRPD)
requires States to recognise that people with disability enjoy legal capacity on an
equal basis with others.

5.

This Chapter considers how the law of capacity affects people with disability in key
respects relevant to their social and economic participation – the ability to marry,
vote, make wills and enter contracts. Other dimensions of the question of capacity
are discussed in other chapters, such as:
•

Chapter 10: Family and Decision-Making (which deals with family law, and
the statutory frameworks for substituted and assisted decision-making);

•

Chapter 9: Health (concerning the capacity to consent to medical treatment);
and
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•
6.

Chapter 6: Money (which, among other things, deals with financial
decision-making).

Specifically, this aspect of the Chapter considers the question of legal capacity –
that is, the circumstances in which a person’s acts or decisions will be recognised as
legally effective. Although the concept of legal capacity interacts with that of mental
capacity, the two are distinct. This distinction is discussed in detail in the 2014 report
of the Australian Law Reform Commission, Equality, Capacity and Disability in
Commonwealth Laws. 1
Capacity to marry

7.

It has long been the case, at common law, that a person cannot enter a valid
marriage if they lack the capacity to understand the nature of the marriage contract,
and the duties and responsibilities it creates. 2 However, a guardian appointed for a
person with impaired decision-making capacity is not able to consent to a marriage
on the person’s behalf. 3 Nor, it appears, is there any basis for a court to give such
consent. 4 As such, where a person lacks decision-making capacity, they may be
legally incapable of entering a marriage.

8.

This gives rise to a tension between two fundamental principles. On the one hand, a
number of human rights treaties enshrine a person’s right to marry. 5 On the other, a
range of risks arise where a party to a proposed marriage does not have the
capacity to understand the nature or effect of what they are entering into.
Particularly where only one party to the marriage lacks capacity, the marriage may
give rise to the potential for exploitation. This issue may be especially pronounced in
the case of older people with significant assets, where the spouse who does not lack
capacity seeks to use their influence or position for their own benefit. 6

9.

Contemporary Australian law addresses these issues by deeming a marriage to be
void where one of the parties does not have sufficient capacity to understand the
nature of the arrangement. While courts have been concerned not to set the test for
capacity too high (and thereby establish a discriminatory barrier), they have
formulated minimum requirements to prevent those with impaired capacity from
being made party to marriages to which they have no real ability to consent.
Capacity test is specific to marriage

10.

A person’s capacity to marry is distinct from their capacity to do other acts (eg, enter
a contract), and the relevant test may, in some cases, impose a lower bar. In In the
Estate of Park v Park [1953] 2 All ER 1411, for instance, the court found that an
elderly man had been able to understand the nature and effect of a marriage he
entered shortly before his death, despite being incapable of making a valid will at the
time. The contract of marriage has been described by the courts as ‘a very simple
one, which it does not require a high degree of intelligence to comprehend.’7
The Australian statutory test for capacity to marry

11.

A legislative test for capacity to marry was first introduced in Australia under s 18(1)
(d) (iii) of the Matrimonial Causes Act 1959 (Cth). It provided that a marriage taking
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place after the commencement of the Act was void if the consent of either of the
parties was ‘not a real consent’ because the party was ‘mentally incapable of
understanding the nature of the marriage contract’.
12.

This was subsequently reformulated in s 51 of the Family Law Act 1975 (Cth), which
provided that a marriage was void where the party was ‘mentally incapable of
understanding the nature and effect of the marriage ceremony’. In 1976,
substantially the same test was relocated to ss 23(1) (d) (iii) and 23B (1) (d) (iii) of
the Marriage Act 1961 (Cth).8

13.

These tests have been the subject of some judicial consideration. In the case of
AK v NC (2003) 32 Fam LR 16, for instance, Chishom J stated that:
•

The law does not require a person to have a detailed and specific
understanding of the legal and other consequences of marriage in order to give
valid consent. 9

•

However, mere awareness of going through a marriage ceremony is not
enough; the person must also understand the nature and effect of the
ceremony. 10

•

It was not clear from the cases whether the person needed only a general
understanding of marriage and the obligations it entails (as suggested by the
earlier authorities), or of the consequences that the particular marriage would
have for the persons involved. 11

14.

It was not necessary to resolve the latter question on the facts of the case. On that
point, however, the Family Court in Babich v Sokur [2007] FamCA 236 expressed
the opinion (without deciding the issue) that the key issue was the person’s capacity
to understand the consequences of the particular marriage they were entering into. 12

15.

The presumption of regularity applies to a marriage, and the person seeking to
challenge its validity must adduce evidence of ‘mental incapacity’ to displace that
presumption. Once that has been established, however, the onus of proof shifts to
the respondent to disprove mental incapacity. 13
Power to prevent marriage of a person who lacks capacity to consent

16.

There is a question as to whether a court could issue an injunction to prevent a
person with impaired capacity from marrying (rather than declaring the marriage
void after it has taken place). The UK case of Sheffield City Council v E [2004]
EWHC 2808 (Fam) (at [108]) indicated that a court may, in its inherent jurisdiction,
issue such an injunction. 14 There do not appear to be any reported cases of this
having occurred in Australia.

17.

However, it is an offence for a person to solemnise (or purport to solemnise) a
marriage if they have reason to believe that there is a legal impediment to the
marriage, or that the marriage would be void. 15 As such, a celebrant would, in
practice, need to satisfy themselves that the person had capacity before proceeding
with the ceremony.
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Capacity to vote
18.

The entitlement to vote is a human right recognised by key treaties, such as
Article 25(b) of the International Covenant on Civil and Political Rights. Similarly,
Article 29 of the CRPD requires States to ensure that people with disability ‘can
effectively and fully participate in political and public life on an equal basis with
others’ (including through the right to vote). As above, however, difficulties arise
where a person is required by law to demonstrate a certain level of ability to weigh
competing options and understand the consequences of their decision. Importantly,
a guardian cannot exercise electoral capacity on a person’s behalf. 16

19.

As discussed further below, electoral legislation in all jurisdictions other than New
South Wales limits a person’s entitlement to vote where, broadly, they lack the
capacity to understand the nature and significance of enrolment and voting. In New
South Wales, meanwhile, the legislation leaves the entitlement unaffected, but
provides an exemption from the penalty for failing to vote where the person lacks the
requisite capacity.

20.

The relevant legislation does not generally define key terms (such as ‘unsound
mind’), nor set out a statutory test for determining whether a person has the level of
capacity required. Nor do these laws appear to have been the subject of judicial
consideration, aside from brief comment in the Commonwealth constitutional
context.

21.

Further, each jurisdiction’s legislation (bar the New South Wales regime) establishes
a blanket exclusion of a person’s entitlement to vote in future elections if, at the time
the person is to be enrolled, they are assessed as being incapable or mentally
unsound. This stands in contrast to the contemporary emphasis on assessing a
person’s capacity to make the specific decision in question, at the time the person is
called upon to make it (see, eg, the principles enshrined in guardianship legislation,
discussed in Chapter 9: Health). 17
Entitlement to vote in Commonwealth elections

22.

Under the Electoral Act 1918 (Cth), a person is not entitled to be enrolled to vote, or
to cast a vote at a Senate or House of Representatives election if, ‘by reason of
being of unsound mind, [they are] incapable of understanding the nature and
significance of enrolment and voting’. 18

23.

Further, upon objection by a person under s 114(1A), the Electoral Commissioner
may remove an elector’s name from the roll. Where the objection is on the grounds
of unsoundness of mind, it will be dismissed unless it is accompanied by a medical
practitioner’s certificate stating their opinion that the elector is incapable of
understanding the nature and significance of enrolment and voting by reason of
unsound mind. 19

24.

The challenged elector must generally be given notice of the objection, and the
Commissioner may make inquiries to ascertain the relevant facts. 20 However, there
are no special statutory notice requirements or procedures for obtaining the
submissions of people with disability.
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25.

The Act does not enshrine any particular test of capacity. Nor does the interpretation
of the exclusion appear to have been the subject of judicial consideration. The High
Court briefly referred to it in Roach v Electoral Commissioner (2007) 233 CLR 162
(at 200) to note only that it was constitutionally valid, stating that it limited the
franchise ‘for an end apt to protect the integrity of the electoral process’ and was
‘plainly… consistent and compatible with the maintenance of the system of
representative government’.

26.

Importantly, however, the provision operates as an advance blanket exclusion of the
entitlement to vote. That is, it does not direct attention to whether, at the time of the
specific election in question, the person has capacity to vote in that election. The
Australian Law Reform Commission has noted that this is inconsistent with the
National Decision-Making Principles, which emphasise that capacity should be
assessed in respect of the particular decision in question, at the time the person is
called upon to make it. 21 The National Decision-Making Principles are discussed in
more detail in Chapter 10: Family and Decision-Making.

27.

The Commission also highlighted the status-based nature of the assessment, which
applies in respect of those of ‘unsound mind’, rather than squarely addressing the
broader question of whether a person has decision-making capacity in respect of
enrolment and voting at an election. 22 It recommended that the Act be amended to
preserve the entitlement of people with disability to vote, and instead provide that a
person has a ‘valid and sufficient reason’ for not voting if they cannot:
•

understand information relevant to voting at the particular election;

•

retain that information for a sufficient period to make a voting decision;

•

use or weigh that information as part of the process of voting; or

•

communicate their vote in some way. 23

Entitlement to vote under State and Territory laws
28.

In Queensland, Tasmania, the ACT and the Northern Territory, shared roll
arrangements with the Commonwealth mean that a person is generally entitled to be
enrolled and vote in an election for that jurisdiction if they are entitled to be enrolled
under the Electoral Act 1918 (Cth). 24 As such, the limits outlined above would also
be relevant in those jurisdictions.

29.

A similar limitation is set out in the Victorian constitution; s 48(2)(d) of the
Constitution Act 1975 (Vic) states that a person is not entitled to be enrolled as an
elector if, by reason of unsound mind, the person is incapable of understanding the
nature and significance of enrolment and voting. These concepts have no statutory
definition, and do not appear to have been the subject of judicial consideration.

30.

The exclusion under South Australian electoral law is more stark; a person is not
entitled to be enrolled if they are ‘of unsound mind’. The law makes no express
reference to whether or not the person is able to understand the decision to be
made. 25 Again, the concept of ‘unsound mind’ is not defined.
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31.

In Western Australia, a person is similarly disqualified from voting if they are ‘of
unsound mind’, or are (or are taken to be) a mentally impaired accused under the
Criminal Law (Mentally Impaired Accused) Act 1996 (WA). 26 Although it is
compulsory for a person to enrol to vote where they are entitled to do so, a person is
deemed not to contravene that rule where the Electoral Commissioner is satisfied
that the failure was due to physical incapacity, mental illness or mental disorder. 27

32.

Further, where the Electoral Commissioner is satisfied that, due to physical
incapacity, mental illness or mental disorder, an elector is incapable of complying
with the provisions of the electoral law relating to compulsory voting, he or she may
remove the person’s name from the roll (subject to giving the person the opportunity
to object). 28 However, this power cannot be used where a guardianship or
administration order is in force in respect of the person. 29

33.

The more recently drafted Electoral Act 2017 (NSW) takes a different approach. It
does not remove a person’s entitlement to enrol or vote, 30 but provides that a
person’s failure to vote at a particular election does not attract a penalty where the
Electoral Commissioner is satisfied that the elector had a lack of mental capacity (as
certified by a registered medical practitioner). 31 The Act does not define ‘mental
capacity’.

34.

This change followed 2017 reforms to the New South Wales electoral legislation,
which previously provided that certain persons of unsound mind could not be
enrolled to vote. 32 Though the provision still refers to a ‘lack of mental capacity’ in
general (rather than impaired capacity to vote in the relevant election), it appears
that this would necessarily be assessed in respect of a person’s ability to vote in the
particular election in question.
Testamentary capacity

35.

As noted above, Article 12(2) of the CRPD requires States Parties to recognise that
people with disability enjoy legal capacity on an equal basis with others. The courts
have remarked that this extends to an obligation to recognise the right of people with
disability to freedom of testamentary disposition on an equal basis with others (while
noting that the proper fulfilment of this right may require additional protections
against undue influence to be put in place to ensure that the will represents the
testator’s real wishes). 33

36.

At common law, however, a person cannot make a will where they lack
testamentary capacity. Capacity is determined in accordance with the test in Banks
v Goodfellow (1870) LR 5 QB 549, where the court held (at 565) that:
It is essential to the exercise of such a power that a testator shall understand the nature
of the act and its effects; shall understand the extent of the property of which he is
disposing; shall be able to comprehend and appreciate the claims to which he ought to
give effect; and, with a view to the latter object, that no disorder of mind shall poison his
affections, pervert his sense of right, or prevent the exercise of his natural faculties that no insane delusions shall influence his will in disposing his property and bring about
a disposal of it which, if the mind had been sound, would not have been made.
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37.

More recent cases have refined the test so far as it concerns the degree of
understanding that a person must have of the ‘extent’ of their estate. Relevantly, the
person need not have detailed knowledge of each particular asset (or class thereof)
or its value, particularly so far as shares in private companies are concerned. 34 This
change was made in the acknowledgement that increases in life expectancy and
associated age-related conditions (such as dementia), together with the greater
complexity of modern testators’ financial affairs, affect the level of understanding
that a person could reasonably be expected to have of the value of their estate. 35
Making of wills by people subject to guardianship or administration

38.

A guardian cannot make, amend or revoke a will on behalf of a person with impaired
capacity. However, the existence of a guardianship or administration order would
not, without more, prevent the person from making a will; the test for testamentary
capacity is different to the test for the appointment of a guardian or administrator. 36
(Nonetheless, it may be that the order imposes some special limit – see, eg, s 56 of
the Guardianship and Administration Act 1993 (SA), which allows the Tribunal to
direct that any testamentary provisions by a protected person be made only after
compliance with such precautions as the Tribunal thinks fit.)
Making of statutory wills by those without testamentary capacity

39.

Where a person is unable to make a will, the application of the laws of intestacy may
lead to unfavourable tax outcomes, or to a distribution of assets different to that
which the person would have chosen. Accordingly, the succession legislation of
each jurisdiction provides for the making of court-authorised wills (also known as
‘statutory wills’), amendments and revocations for those who lack testamentary
capacity while they are still alive.

40.

These laws empower a court, on application by a person (who must, in some
jurisdictions, be given leave to apply), to make an order authorising:
•

a will to be made or altered in specific terms approved by the Court; or

•

a will (or part thereof) to be revoked;

for an adult or minor who lacks testamentary capacity. 37
41.

The court is generally required to have regard to various matters, including evidence
of the person’s wishes, any persons who might be entitled to claim on the intestacy
of the person, the circumstances of any person for whom the will might be expected
to make provision, and possible charitable dispositions. 38

42.

The court must only make such an order where satisfied of a range of factors.
Though the precise tests vary, they generally include factors similar to the following:
•

the relevant person lacks testamentary capacity; and

•

the proposed will, alteration or revocation is (or is reasonably likely to be) one
that the person would have made, had they not lacked testamentary capacity;
and

•

it is or may be appropriate for the order to be made. 39
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43.

Certain persons with a legitimate interest in the application must also generally be
given an opportunity to appear. 40 In deciding the application, the court is not bound
by the rules of evidence. 41

44.

In Tasmania, the Guardianship and Administration Board also has similar powers to
authorise the making of a will in specific terms (but not the alteration or revocation of
an existing will), but only where the person has not previously made a will. 42
Capacity to enter contracts

45.

A person’s ability to enter contracts is a key element of economic participation, from
the purchase of everyday essentials to more complex financial transactions. As
discussed in Chapter 1: NDIS, the NDIS itself adopts a consumer choice model,
where participants can enter agreements with service providers of their own
selection.

46.

However, market-based models are premised on consumers freely entering
agreements in pursuit of their own interests. 43 As such, complexities arise for
consumers with impaired ability to understand the nature and effect of particular
transactions. A person with a severe cognitive impairment may lack the legal
capacity to enter certain contracts altogether. In that event, the agreement may be
void, and a substitute decision-maker may need to be appointed to exercise
contractual capacity on the person’s behalf. In other cases, the person may have
sufficient capacity to enter a contract, but require greater assistance or legal
protections when making consumer decisions.

47.

The legal framework must balance a number of competing priorities in this area; eg,
the right of a person with disability to acquire goods and services of their own
choosing, as against the risk of the person entering financial commitments that they
do not understand or obtaining goods and services that are unsuitable for them.
Further, the law is concerned with ensuring that suppliers remain entitled to fair
compensation where they innocently enter an agreement with a person who lacks
contractual capacity. 44

48.

Below, we discuss the specific legal issues that arise where a person who lacks
contractual capacity seeks to enter into an agreement, before outlining some of the
ways in which the broader consumer protection framework affects people with
disability.
When does a person have capacity to contract?

49.

There is no blanket test for determining whether a person has the capacity to enter
into contracts in general. 45 Rather, the question of capacity must be assessed by
reference to the transaction in question. In Gibbons v Wright (1954) 91 CLR 423, the
High Court held that, in order to enter into a valid contract, both parties must have:
•
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such soundness of mind as to be capable of understanding the general nature
of what they are doing by entering into the transaction in question; and

•

50.

the capacity to understand the transaction when it is explained. This usually
requires an understanding of the ‘broad operation’ or ‘general purport’ of the
relevant contract. 46

At common law, a person is presumed to have capacity unless there is proof to the
contrary. The person seeking to establish incapacity bears the burden of proof. 47
Capacity where a person is subject to an administration order

51.

As discussed in Chapter 10: Family and Decision-Making, State and Territory
Tribunals have the power to make orders appointing an administrator for a person
with impaired capacity to manage their own financial affairs. An administrator will
generally have powers to enter into contracts on the person’s behalf, ranging from
the purchase of everyday necessities to more complex property transactions.

52.

At common law, where an administrator (or similar figure) is appointed for a person,
the person’s own capacity to contract is generally suspended to a corresponding
extent, thereby voiding any contracts entered into by the represented person after
the date of the appointment. 48

53.

This principle is now enshrined in several jurisdictions’ guardianship legislation,
subject to certain qualifications. 49 In some States and Territories, these laws
expressly provide that contracts entered into by the person subject to the order are
void or voidable, except where the parties transacted in good faith for adequate
consideration, and the other party could not reasonably have known that the person
was subject to the relevant order. 50
Validity of contracts where unrepresented person lacks capacity to contract

54.

The position is more difficult where no-one has been formally appointed to act on
behalf of a person with impaired capacity. In such cases, where the person lacked
the capacity to enter into the contract in question, the agreement is voidable – that
is, it remains valid until it is ‘avoided’ by the person or their representative. 51 A
contract can be avoided through:
•

seeking a declaration from a court that the contract is void; or

•

raising the defence of non est factum (‘it is not my deed’) where the other party
seeks to enforce the contract.

55.

In order to balance the right of an innocent supplier to be paid with the need to
protect individuals from liability under contracts entered into without sufficient
understanding, the courts have imposed limits on the availability of each defence. In
particular, under the first option outlined above, it will only be possible to have a
contract declared void where the other party knew (or should have known) of the
person’s ‘mental incapacity’. 52

56.

Alternatively, the defence of non est factum is available to a person who was
unable, through no fault of their own, to have any real understanding of the purport
of a particular document. 53 The person would need to show that:
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57.

•

they signed the document in the belief that it was radically different to what it
was in reality; and

•

at least where the other party is innocent, their failure to read and understand
the document was not due to carelessness on their part. 54

This defence imposes a heavy onus on the party seeking to raise it. 55
Exception for purchase of necessities

58.

There is an exception to the principles outlined above where the contract was for the
purchase of necessities. At common law, even where a person lacks the capacity to
enter into such a contract, they remain bound to pay a reasonable price (which will
not necessarily be the contract price) for what they receive. 56 ‘Necessities’, in this
context, has been held to extend to at least food, drink, clothing, medicine and
medical services, education and transport. 57

59.

Each jurisdiction’s sale of goods legislation, while preserving the relevant common
law rules, states that, where necessaries are sold and delivered to a person who is
incapable of contracting by reason of ‘mental incapacity’, the person must pay a
‘reasonable price’ for the goods. 58 ‘Necessaries’ refers to goods ‘suitable to the
condition and life’ of the person, and to their ‘actual requirements at the time of the
sale and delivery’. 59
CONSUMER PROTECTION LEGISLATION

60.

The consumer protection framework also offers some recourse for people with
disability who are seeking to enter, or escape from liability under, certain contracts.
At the Commonwealth level, the key laws include the Australian Consumer Law
(ACL) contained in Schedule 2 to the Competition and Consumer Act 2010 (Cth)
(CC Act), and the National Consumer Credit Protection Act 2009 (Cth) (Credit Act).

61.

Unlike the defences outlined above, this framework is not specific to people with
disability. Nor does it create special protections or impose additional obligations on
suppliers when dealing with consumers with disability. However, it sets out a range
of protections that may prove particularly relevant to consumers with disability,
whether because:
•

an unscrupulous supplier seeks to take advantage of the person’s vulnerability
for commercial gain; or

•

the person’s ability to make sound consumer choices is affected by their
disability (eg, the person cannot assess whether a particular mobile phone plan
or loan product is suitable for their needs).

62.

As discussed in further detail below, the ACL deals with unconscionable conduct,
misleading or deceptive conduct, and other unfair practices in trade or commerce.
The NCCP Act applies specifically to the provision of consumer credit, and imposes
responsible lending obligations on relevant parties.

63.

The NCCP Act sets out certain protections that apply before a consumer enters a
contract. However, some commentators have noted that the main focus of the
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consumer protection framework is reactive; it centres on relieving a person from
their obligations under a contract where it was unfair or entered into without real
understanding of its terms, rather than supporting consumers to enter into contracts
that are appropriate for them in the first instance. 60
64.

The Australian Law Reform Commission also briefly considered the application of
the consumer protection framework to people with disability in its 2014 report,
Equality, Capacity and Disability in Commonwealth Laws. However, it declined to
make recommendations without further consideration of the possible implications of
such changes. 61
The Australian Consumer Law

65.

The ACL is an applied law scheme (that is, a type of co-operative scheme in which
substantially the same law applies in each Australian jurisdiction) that regulates
aspects of the relationship between consumers and businesses in the course of
trade and commerce. The ACL sets out core consumer protections, including
prohibitions on certain unfair practices, misleading or deceptive conduct, and
unconscionable conduct.
Unconscionable conduct

66.

Section 20 of the ACL prohibits a person from engaging, in trade or commerce, in
conduct that is unconscionable within the meaning of the unwritten law. This
provision essentially extends the remedies available under the CC Act to conduct
that is unconscionable under the common law.

67.

Section 21 prohibits a person from engaging in unconscionable conduct in trade or
commerce in connection with the supply or possible supply, or the acquisition or
possible acquisition, of goods or services. This is not limited to unconscionable
conduct under the unwritten law, and is capable of a wider meaning than s 20. 62
Conduct is only unconscionable under s 20 if it does not fall within s 21. 63
Accordingly, s 21 forms the starting point for considering whether there has been
unconscionable conduct.
What is unconscionable conduct?

68.

The ACL does not define the term ‘unconscionable’, as used in s 21. Instead, this
term has its ordinary meaning. The courts typically consider that an act is
unconscionable if it is done ‘against conscience’. The case law indicates that an act
is not unconscionable if it is merely unfair, unjust, wrong or unreasonable. 64 Rather,
the relevant conduct must be so unethical as to involve some ‘moral tainting’. 65 The
challenged conduct must also be considered by reference to the norms of honesty
and fair dealing reflected in the principles underpinning the ACL. 66

69.

Subsection 22(1) sets out a non-exhaustive list of matters to which a court may have
regard when determining whether a supplier has contravened s 21, including:
•
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the relative strengths of the parties’ bargaining positions;

•

whether, as a result of conduct engaged in by the supplier, the customer was
required to comply with conditions that were not reasonably necessary for the
protection of the supplier’s legitimate interests;

•

the extent to which the supplier’s conduct towards the customer was consistent
with their conduct in similar transactions with other like customers; and

•

whether the customer could understand relevant documents; and

•

whether any undue influence or pressure was exerted on, or any unfair tactics
were used against, the customer.

70.

These factors may be particularly relevant to consumers with disability, who,
depending on the nature of their impairment, may be treated differently to other
consumers, have limited bargaining power or find it difficult to take in complex
information.

71.

A consumer can seek various remedies against a supplier that engages in
unconscionable conduct. For instance, the supplier may be liable to pay a pecuniary
penalty or damages. 67 Equally, the court may make a compensation order (which
may, among other things, involve varying the contract, refusing to enforce it,
declaring it void or requiring the refund of money). 68

72.

Arguments of unconscionable conduct may be particularly relevant where a supplier
has knowingly taken advantage of a person with disability for their own gain.
However, the case may not be made out where the supplier had no knowledge of
the person’s disability – eg, because the transaction took place online, or because
sales staff were not well-placed to identify the person’s impairment. 69

73.

For instance, in the case of Australian Competition and Consumer Commission v
Radio Rentals Ltd (2005) 146 FCR 292, a consumer with an intellectual disability
and a schizophrenic illness entered into a large number of agreements with Radio
Rentals for the hire of electrical goods over the course of several years. Although
the consumer’s disability pension was his only source of income, the cost of the
agreements amounted to over $20,000 (with payments consuming 25-35% of his
income). 70 The ACCC argued that Radio Rentals, in entering into and enforcing the
agreements, was guilty of unconscionable conduct under the former Trade Practices
Act 1974 (Cth).

74.

However, the evidence indicated that the consumer spoke fluently, and could
present himself in a manner that did not immediately suggest that he was markedly
intellectually disabled. 71 The court concluded that the consumer’s disability was not
sufficiently evident to the supplier’s sales staff, from his presentation or records, to
enable a finding of unconscionable conduct. 72

75.

Factors such as these may limit the utility of a claim of unconscionable conduct.
Other unfair practices and agreements

76.

The ACL also prohibits a range of other unfair conduct. These protections, while
applicable to consumers generally, may help to alleviate particular vulnerabilities
experienced by people with disability.
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77.

For instance, s 50(1) prohibits the use of physical force, or undue harassment or
coercion, in connection with the supply (or possible supply) of, or payment for,
goods or services.

78.

Section 18(1) of the ACL provides that a person must not, in trade or commerce,
engage in conduct that is misleading or deceptive or is likely to mislead or deceive.

79.

Further, s 23(1) provides that a term of a standard form consumer contract is void if
it is unfair. In the present context, a term would be unfair if:
•

it would cause a significant imbalance in the parties’ rights and obligations; and

•

it is not reasonably necessary in order to protect the supplier’s legitimate
interests; and

•

it would cause detriment (whether financial or otherwise) to the consumer if it
were to be applied or relied on. 73

80.

In determining whether a term is unfair, a court must take into account the extent to
which the term is transparent (ie, expressed in reasonably plain language, legible,
presented clearly and readily available), and the contract as a whole. 74

81.

Further, the ACL contains a number of provisions regulating unsolicited sales.
These provisions apply where the consumer did not invite the salesperson to come
to a particular place, or to call the consumer, for the purpose of entering negotiations
for the supply of the relevant goods or services. 75 Unsolicited selling techniques may
be particularly problematic for people with disability – eg, because the person is
anxious of strangers, does not have time to process the relevant information, is or
overborne by aggressive sales tactics.

82.

While unsolicited selling is not unlawful, various protections apply. For instance, the
salesperson may not call outside of particular hours, must provide certain
information up-front, and must leave immediately when asked to. 76 Any agreement
subsequently entered into must be in writing and signed, must contain certain
prescribed details, and is subject to a cooling-off period (generally 10 days) during
which the consumer can cancel and receive a refund. 77 These rights cannot be
excluded by the contract. 78
National consumer credit protection legislation

83.

The NCCP Act and National Credit Code establish a broad scheme governing the
provision of credit to consumers. These laws are detailed and lengthy, and do not
have express differential application to consumers with disability. Here, however, we
outline the responsible lending provisions of the NCCP Act, which may have
particular significance for consumers with impaired decision-making ability who are
seeking, or being encouraged, to enter into a credit contract.

84.

Parts 3.1 and 3.3 of the Act set out responsible lending obligations that apply to
certain licensees providing credit assistance in relation to credit contracts and
consumer leases. Among other things, the licensee must:
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•

disclose a range of information about the agreement and the licensee (including
information about the consumer’s rights) to a prospective borrower; 79

•

provide a quote before providing credit assistance to a consumer; 80

•

after making reasonable inquiries about a consumer’s requirements, objectives
and financial situation – make a preliminary assessment of whether a proposed
agreement (or increase in the credit limit of the agreement) will be unsuitable for
the consumer; 81 and

•

not provide credit assistance to a consumer in relation to an agreement (or
increase) that would be unsuitable for the consumer – eg, because the
consumer could not comply with their financial obligations under it (or only do so
with substantial hardship), or because the agreement would not meet their
requirements or objectives. 82

85.

Similar obligations apply to licensees that are credit providers under credit contracts
or lessors under consumer leases. In particular, they must provide the consumer
with their credit guide, and assess the suitability of a proposed contract or lease. 83
Further special rules apply to particular kinds of loans – eg, home loans, credit card
contracts and short-term and small amount credit contracts. 84

86.

The disclosure requirements do not oblige the licensee to set out information in a
way that is accessible to people with disability. The unsuitability assessment
provisions also apply in relation to consumers generally, and do not expressly oblige
the licensee to determine whether a person has sufficient capacity to understand the
proposed agreement.

87.

However, ASIC’s Regulatory Guide 209 (Credit licensing: Responsible lending
conduct) indicates that the licensee will generally need to make further inquiries
regarding a consumer’s requirements and objectives where it is not clear that the
consumer understands the contract or product. 85

88.

Various remedies are available to consumers affected by breaches of the
responsible lending rules, including orders compensating the person for loss or
damage suffered, varying the contract or declaring it void, or directing the defendant
to supply specified services to the person. 86
DEATHS OF PEOPLE WITH DISABILITY

89.

This section considers the Commonwealth, State and Territory legislation relevant to
the reporting and review of deaths of people with disability. At the Commonwealth
level, this takes place under the National Disability Insurance Scheme Act 2013
(Cth) (NDIS Act). State and Territory coronial laws also establish compulsory
regimes for the reporting and investigation of certain deaths on a case-by-case
basis. Further, some States have established schemes for the broader systemic
review of the deaths of people with disability, with the object of identifying and
addressing avoidable causes of death.
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Reporting and review of deaths under the NDIS
90.

As outlined in Chapter 1: NDIS, it is a condition of a registered NDIS provider’s
registration that they comply with the National Disability Insurance Scheme (Incident
Management and Reportable Incidents) Rules 2018 (Incident Management Rules). 87
Those Rules set out requirements for the notification and management of reportable
incidents that have occurred, or are alleged to have occurred, in connection with the
provision of supports or services by registered NDIS providers. 88
Reporting requirements for registered NDIS providers

91.

The definition of ‘reportable incident’ includes the death of a person with disability. 89
Where the registered NDIS provider becomes aware that a death has occurred in
connection with its provision of supports and services, the provider must notify the
Commission within 24 hours. 90

92.

The report must include specified information, including a description of the incident
and the immediate actions taken in response. 91 Within a further 5 days, the provider
must notify the Commissioner of the names and contact details of any witnesses to
the incident, and any further actions proposed to be taken in response. 92 In certain
cases, the Commissioner may subsequently require the provider to give further
details of any internal or external investigation or assessment undertaken in relation
to the incident, and associated details. 93 The provider must also keep records of the
incident for 7 years from the day of notification. 94
Commissioner’s powers of investigation

93.

94.

The Commissioner may do various things in response to a reportable incident,
including:
•

refer the incident to another person or body with relevant responsibilities;

•

require the provider to take specified remedial action, or carry out an internal or
independent investigation;

•

conduct his or her own inquiry; or

•

take any other action that he or she considers reasonable in the
circumstances. 95

An inquiry may relate to a single incident or a series thereof, concerning one or
more registered NDIS providers. 96 The Commissioner may carry out an inquiry as
he or she thinks fit, and is not bound by the rules of evidence when doing so. 97
Systemic review functions – recent review of State and Territory data

95.

The Commissioner also has specific statutory functions relating to reportable
incidents. These include collecting, correlating, analysing and disseminating
information relating to incidents to identify trends or systemic issues. 98

96.

Relevantly, the Commission recently commissioned a study of deaths of people with
disability from 2007-2018 based on published State and Territory data. 99 The report
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highlighted a range of trends and common issues that contributed to those deaths,
which the Commission is taking action to address. 100
State and Territory requirements for reporting and reviewing deaths
97.

98.

State and Territory laws establish arrangements for reporting and investigating the
deaths of people with disability, and, in some cases, reviewing those deaths to
identify trends and systemic issues. These generally take three broad forms:
•

arrangements under which State-funded disability service providers are
required to report incidents to a relevant Department or agency as a condition of
receiving funding (which have now largely been superseded by the
establishment of the NDIS Quality and Safeguards Commission);

•

arrangements under coronial legislation for the review of deaths on a case-bycase basis; and

•

in some jurisdictions – specific statutory or administrative regimes for the
systemic review of deaths of people with disability.

These are summarised in turn below.
Reporting conditions imposed through funding and transitional arrangements

99.

Prior to the establishment of the NDIS Quality and Safeguards Commission,
jurisdictions generally required State-funded service providers to notify the relevant
State or Territory agency of reportable incidents as a condition of receiving funding
(whether imposed through individual agreements or under legislation).

100.

For instance, in Western Australia, s 25(4)(a) of the Disability Services Act 1993
(WA) provides that a grant of financial assistance to a carer or service provider
under that Act must generally include terms requiring the recipient to report the
death of a person with disability in their care to the Disability Services Commission
within 7 days. However, the Act does not set out any comprehensive system for the
review of the deaths reported in accordance with these requirements.

101.

These State and Territory reporting arrangements were preserved during the
transition to the NDIS via service providers’ obligations to comply with relevant State
or Territory quality and safeguarding arrangements. 101 However, given that all
States and Territories bar Western Australia are now subject to the jurisdiction of the
NDIS Quality and Safeguards Commission, this Chapter does not discuss those
arrangements in further detail.
Regimes for the systemic review of deaths of people with disability

102.

New South Wales and Victoria have established dedicated schemes for the
systemic review of the deaths of certain people with disability. In New South Wales,
this function is conferred on the Ombudsman by a specific statutory regime. In
Victoria, the Disability Services Commissioner carries out reviews in accordance
with referral arrangements with the State Coroner and the Department of Health and
Human Services (though these arrangements are currently scheduled to cease on
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30 June 2020). Finally, in Queensland, the State Coroner performs a reporting and
review function in relation to deaths in care.
Systemic review by the NSW Ombudsman
103.

Part 6 of the Community Services (Complaints, Reviews and Monitoring) Act 1993
(NSW) (CRAMA) empowers the New South Wales Ombudsman to monitor, review
and report on ‘reviewable deaths’. ‘Reviewable deaths’ relevantly include:
•

The death of a person who was living in (or temporarily absent from) supported
group accommodation or an assisted boarding house. 102
–

•

The death of a person (other than a child in care) in the target group within the
meaning of the Disability Inclusion Act 2014 who receives from a service
provider assistance (of a kind prescribed by the regulations) to enable the
person to live independently in the community. 104
–

104.

105.

‘Supported group accommodation’ refers to premises in which people with
disability reside in shared living arrangements while being provided with onsite support. 103

However, no regulations have been made for the purposes of this
provision. Further, while the reference to ‘service providers’ captures
certain State-funded disability service providers, its practical scope has
significantly reduced since the State’s transition to the NDIS. 105

Section 37 of the CRAMA requires the Secretary of the Department of Communities
and Justice, and the State Coroner, to notify the Ombudsman of reviewable deaths
notified to those bodies within 30 days. 106 The Ombudsman is responsible for:
•

monitoring, reviewing and maintaining a register of reviewable deaths;

•

making recommendations as to policies and practices to be implemented by
government and service providers for the prevention or reduction of such
deaths;

•

undertaking research or other projects to formulate strategies to reduce or
remove risk factors associated with preventable reviewable deaths. 107

The Ombudsman may do a range of things in order to carry out those functions,
including analysing data to identify patterns and trends relating to reviewable
deaths, consulting with experts and establishing advisory committees. 108 Finally,
every 2 years, the Ombudsman must prepare a report for presentation to Parliament
regarding its work during the relevant period. 109
Systemic review by the Victorian Disability Services Commissioner

106.

The Victorian Disability Services Commissioner (DSC) currently reviews and reports
on the deaths of people who were receiving disability services from certain Statefunded providers at the time of their death under the Disability Act 2006 (Vic).

107.

One of the DSC’s statutory functions is to provide advice, inquire into or investigate
matters referred by the Minister or the Secretary. 110 Section 128I further provides
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that the DSC may conduct an investigation into a matter referred by the Minister or
Secretary regarding the provision of disability services by a disability service
provider, complaints about such services, or abuse or neglect in the provision of
those services (whether to an individual, a group or generally). 111 ‘Disability service
provider’ refers to the Secretary or a State-registered provider (and does not capture
NDIS providers, which fall within the jurisdiction of the NDIS Quality and Safeguards
Commission). 112
108.

In 2017, under s 128I, the Minister asked the Commissioner to investigate matters
relating to the provision of certain State-funded disability services to people
receiving those services at the time of their death. 113 That referral was originally
scheduled to terminate on 30 June 2019 (when the NDIS Commission was to
commence operation in Victoria), but was subsequently extended to 30 June 2020
to reflect delays in the transition. 114

109.

The Commissioner received relevant information through referral arrangements with
the State Coroner (to whom ‘reportable’ deaths must be notified) and the
Department of Health and Human Services (which received details of incidents
notified under its arrangements with State-funded service providers). 115 Pursuant to
the referral, the Commissioner has conducted annual reviews of deaths in the
State’s disability services, and reported on systemic issues regarding the quality of
care. 116
Systemic review by the Queensland State Coroner

110.

The Coroners Act 2003 (Qld) provides for the reporting and investigation of
‘reportable deaths’, including the deaths in care of certain people with disability. That
Act does not provide for the coronial system to undertake systemic reviews of
deaths in care (as opposed to determining the cause of death in individual cases).

111.

In 2016, however, the Queensland Public Advocate recommended that the State
Coroner be required to report annually on deaths in care, and an agency be tasked
with carrying out regular systemic reviews of such deaths, with reports to be tabled
in Parliament at least every 2 years. 117

112.

In response, the State Coroner established an expert panel to review deaths in care
(including the deaths of people with disability living in supported residential
accommodation), and identify relevant systemic issues. 118 These arrangements
were described as a trial, and it is not clear whether they will continue following the
transition to full-scheme NDIS. 119 However, the State Coroner’s recent Annual
Reports have also set out some data on deaths in care, and identified certain
broader issues relating to the provision of that care. 120
State and Territory coronial legislation – case-by-case review of deaths

113.

In all States and Territories, it is mandatory to report certain kinds of death (whether
to coroners, the police, or some other relevant authority). For instance, deaths must
generally be reported where they were unexpected, unnatural, or resulted from an
accident or injury. 121 The death of a patient being transported, detained or treated
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under mental health legislation is also generally reportable. 122 Further, investigations
or inquests must be held to identify the cause of death in certain circumstances.
114.

In most jurisdictions, however, there are no specific requirements for reporting on
deaths of people with disability as a class. As such, these deaths may not be
reported to coroners as a matter of course, and where they are reported, will be
subject to the same general system of coronial investigations and inquests as other
deaths.

115.

State and Territory coronial systems generally provide mechanisms for bringing
certain issues or investigations to the attention of relevant bodies – eg, through the
coroner’s capacity to:
•

make comments on matters relating to public health and safety; or

•

make recommendations as to how to prevent further deaths of particular kinds;
or

•

report on particular deaths or issues to the Attorney-General. 123

116.

These mechanisms are not targeted at the identification of systemic issues arising in
relation to the deaths of people with disability.

117.

However, as discussed further below, in New South Wales and Queensland,
coronial legislation makes specific provision for the reporting or investigation of
deaths of certain people with disability (generally those living in residential care).
The deaths of residents in certain care facilities also form a specific category of
reportable deaths in South Australia and Victoria, though there is no special
legislative regime for the coronial investigation of such deaths.
New South Wales – coronial inquests for deaths in care

118.

119.

There is a specific regime for the case-by-case investigation of deaths under the
Coroners Act 2009 (NSW) (Coroners Act). Section 35 of that Act obliges a person to
report a death or suspected death to a police officer, coroner or assistant coroner as
soon as possible after becoming aware that the death:
•

is a reportable death, or occurred in circumstances that would be examinable
under Division 2 of Part 3.2 of that Act; and

•

has not yet been reported.

The definition of ‘reportable death’ does not refer specifically to people with
disability. 124 However, Division 2 of Part 3.2 relevantly provides that a death is
examinable by a senior coroner at an inquest when it appears (or there is
reasonable cause to suspect) that the person was:
•

living in, or temporarily absent from, supported group accommodation or an
assisted boarding house at the time of their death; or

•

a person (other than a child in care) in the target group within the meaning of
the Disability Inclusion Act 2014 who receives from a service provider
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assistance (of a kind prescribed by the regulations) to enable the person to live
independently in the community. 125
This relevantly aligns with the definition of ‘reviewable death’ under the CRAMA.
120.

Reports are passed on to the State Coroner, who, in turn, must report the death to
the Ombudsman. 126 The State Coroner must also provide the NDIS Commissioner
with all relevant material relating to any death or suspected death of a person
mentioned above. 127

121.

The coroner must make various findings following an inquest, including a finding as
to the manner and cause of the person’s death. The coroner may also make such
recommendations as he or she considers necessary or desirable in relation to any
matter connected with the death (including a matter relating to public health and
safety). Such recommendations must be provided to any person or body to which
they are directed, and to the responsible Minister (among others). 128
Queensland – reporting and coronial inquests for deaths in care

122.

The Coroners Act 2003 (Qld) provides for the reporting and investigation of
‘reportable deaths’, and sets up a mechanism for certain issues and
recommendations to be brought to the attention of the Attorney-General.

123.

Under s 8 of the Coroners Act, a death with a sufficient nexus to the State is
‘reportable’ if, among other things, it was a ‘death in care’. This is defined in s 9 of
the Act to include the death of:

124.

•

a person with a disability of a kind set out in the Disability Services Act 2006,
who was living in a level 3 accredited residential service 129 or (broadly
speaking) a residential service funded or operated by the State government; or

•

a person being transported, detained or involuntarily treated under mental
health legislation; or

•

an NDIS participant (other than a person living in a private dwelling or aged
care facility), and receiving, under the NDIS:
–

support for high-intensity daily personal activities; or

–

assistance with daily life tasks in a group or shared living arrangement;

–

specialist positive behaviour support involving the use of a restrictive
practice (see Chapter 9: Health); or

–

specialist disability accommodation (see Chapter 4: Housing, Building
Accessibility and Transport).

The provider of a residential service must immediately report the death to a police
officer or coroner, regardless of whether someone else has already reported it. 130
Any other person must immediately report such a death to a police officer or coroner
if it appears to be a reportable death, and they do not reasonably believe that it has
already been reported. 131 A police officer must on-report deaths to a coroner, and a
coroner must on-report them to the State Coroner. 132
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125.

A coroner must generally investigate a reportable death (whether or not it was
actually reported). 133 In addition, a coroner must hold an inquest into a death in care
if the coroner considers that the circumstances of the death raise issues about the
deceased person’s care. 134

126.

Following an inquest into a death in care, the coroner may, among other things,
comment on ways to prevent deaths from happening in similar circumstances in
future. 135 The coroner must provide copies of any findings and comments to the
Attorney-General, and the appropriate Minister and chief executive. 136 The coroner
must also publish their findings and comments on the State Coroner’s website
following such an inquest, and enter the death on a register. 137

127.

Finally, the State Coroner must give the Attorney-General a report on the operation
of the Act each year, to be tabled in the Legislative Assembly. The report may
contain a summary of any investigation that the State Coroner considers should be
brought to the Minister’s attention. 138
South Australia – reporting of deaths in care and protected persons

128.

The Coroners Act 2003 (SA) provides for the reporting and investigation of
‘reportable deaths’, but does not set out any special procedures concerning the
deaths of people with disability.

129.

The Act defines ‘reportable death’ to include the death of a person who was, at the
time of their death:
•

a protected person under the Aged and Infirm Persons' Property Act 1940 (SA)
or the Guardianship and Administration Act 1993 (SA);
–

this would capture a person who was unable to manage their affairs by
reason of age, disease, illness or physical or mental infirmity, and a person
with a ‘mental incapacity’. 139

•

a patient in an approved treatment centre under the Mental Health Act 1993
(SA); 140 or

•

a resident of a licensed supported residential facility under the Supported
Residential Facilities Act 1992 (SA). 141
–

this refers to premises at which residential accommodation is provided or
offered together with personal care services (other than for members of the
immediate family of the proprietor) for payment or other consideration. 142

130.

These definitions would capture the deaths of certain people with disability.
However, they would not apply exclusively to such people, and nor does the Act set
up any separate regime for the investigation of deaths in this class.

131.

A person must notify the State Coroner or a police officer of a death that is (or may
be) a reportable death immediately after becoming aware of it, unless they believe
on reasonable grounds that the State Coroner is already aware of the death. 143 If no
inquest is to be held, the State Coroner must make a finding as to the cause of the
death. 144 However, the Coroner’s Court must hold an inquest to ascertain the cause
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or circumstances of a reportable death in certain cases (which are not directly
relevant here). 145
132.

Following an inquest, the Court may make recommendations to prevent, or reduce
the likelihood of, similar deaths. Those recommendations must be sent to the
Attorney-General. 146 Finally, the State Coroner must provide annual reports to the
Attorney-General on the administration of the Court and provision of coronial
services under the Act, to be laid before both Houses of Parliament. 147 However,
recent annual reports have not contained specific material relating to the deaths of
people with disability. 148
Victoria – reporting of deaths in care

133.

The Coroners Act 2008 (Vic) sets out a regime for the reporting and investigation of
certain deaths, including deaths in care. However, it does not create any specific
mechanism for reviewing the deaths of people with disability.

134.

A death is reportable if it had a sufficient geographical nexus to Victoria and meets
one of the criteria set out in s 4(2) of the Act. These capture a person who was a
patient under the Mental Health Act 2014 (Vic) immediately before their death, and a
person ‘placed in custody or care’. 149

135.

The latter includes a person under the control, care or custody of the Secretary to
the Department of Human Services (which may capture certain people with disability
for whom the Secretary was the service provider – eg, those in group
accommodation managed by the Secretary). 150 However, the section does not refer
specifically to people with disability, and nor does the Act set up any separate
regime for the investigation of such deaths.

136.

Where a person has reasonable grounds to believe that a death is reportable (and
has not already been reported), they must report it without delay to a coroner, the
police or the Victorian Institute of Forensic Medicine. 151 Broadly, a coroner must
then investigate a reportable death if it appears that it took place within the past 50
years, and the death (or cause of death) occurred in Victoria. 152

137.

A coroner may also hold an inquest into any death that the coroner is
investigating. 153 Following an inquest, the coroner must generally, if possible, make
findings regarding the cause of death and the circumstances in which it occurred
(among other things). 154 The coroner may also:

138.

•

comment on any matter connected to the death (including matters relating to
public health and safety); 155

•

report to the Attorney-General on a death that the coroner has investigated; and

•

make recommendations to any Minister, public statutory authority or entity on
any matter connected with the death that the coroner investigated (including
recommendations relating to public health and safety). 156

If a public statutory authority or entity receives such a recommendation, it must
provide a written response within 3 months specifying any action that has been or
will be taken in relation to the recommendation. 157
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139.

Finally, the State Coroner must give an annual report to the Attorney-General, to be
laid before each House of Parliament, containing a review of the operations of the
Coroners Court during that year (among other things). 158 Recent reports have not
included any specific data relating to deaths of people with disability.
Australian Capital Territory – reporting risks to life

140.

Finally, in the ACT, the Disability Services Regulation 2014 provides that specialist
disability services providers, where they have reasonable grounds to believe that
there is a serious risk to the life, health or safety of a person with disability, must
notify the Director-General of the circumstances of the risk as soon as possible.
(However, the Regulation does not expressly refer to actual deaths.)

141.

Subject to certain exclusions, a ‘specialist disability services provider’ is a person or
entity (other than the Territory) that provides specialist disability services, whether or
not for profit. This covers all providers of such services in the ACT, including NDIS
providers. 159 However, there do not appear to be any specific regimes for the review
of deaths of people with disability in the ACT arising out of these reports.
HOMELESSNESS AND DISABILITY

142.

Article 28 of the CRPD recognises the right of people with disability to an adequate
standard of living for themselves and their families, including adequate housing. In
particular, it obliges States to take measures to ensure access by people with
disability to public housing programs. 160

143.

However, studies suggest that people with disability – particularly those with mental
health issues – are disproportionately at risk of homelessness. 161 A lack of secure
accommodation may also interact in complex ways with other difficulties faced by
people with disability, including obstacles to obtaining employment and adequate
health care, and the practicalities of seeking government assistance in the absence
of a permanent address.
Interactions between homelessness and the justice system

144.

Relevantly for present purposes, homelessness may also affect a person’s
interactions with the justice system. This may occur in both in practical ways (eg,
whether a person can be granted bail where they have no secure accommodation)
and in direct legal terms. The latter is the focus of this section, which outlines the
distinct ways in which the law may apply to people with disability who are
experiencing homelessness.
State and Territory criminal laws relevant to homelessness and disability

145.

Criminal laws are generally expressed to apply in the same way to all persons.
However, various commentators have observed that State and Territory laws
relating to the use of public places have significantly greater practical application to
the homeless. 162 For instance, begging remains an offence in several jurisdictions,
under the following laws:
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146.

147.

•

the Summary Offences Act 2005 (Qld) s 8 (punishable by 10 penalty units or 6
months imprisonment);

•

the Summary Offences Act 1966 (Vic) s 49A (punishable by 12 months
imprisonment);

•

the Summary Offences Act 1953 (SA) s 12 (punishable by a penalty of $250);

•

the Police Offences Act 1935 (Tas) s 8(1) (punishable by 5 penalty units or 6
months imprisonment);

•

the Summary Offences Act 1923 (NT) s 56(1)(c) (punishable by a penalty of
$500 or 3 months imprisonment).

Commentators have also observed that laws establishing offences such as
vagrancy, loitering and public nuisance have distinct application to the homeless, as
the group most likely to use public spaces in particular ways targeted by those
laws. 163 For instance:
•

In the Northern Territory, s 47A (1) of the Summary Offences Act 1923 (NT)
provides that, where a person loitering in a public place does not give a
satisfactory account of themselves on request by police, the police may require
them to cease loitering. Failure to comply with that direction is punishable by a
penalty of up to $2,000 or imprisonment for 6 months.

•

Under s 18(1) of the Summary Offences Act 1953 (SA), police may exercise
‘move on’ powers where a person is loitering in a public place, and a police
officer believes on reasonable grounds that, for instance, their presence is
obstructing (or is about to obstruct) the movement of pedestrians. It is an
offence to fail to comply.

•

Under ss 46 and 48 of the Police Powers and Responsibilities Act 2000 (Qld),
police offers may give reasonable directions to a person (eg, to leave a place)
on a number of grounds. These powers are available where, for instance, the
person is at or near a ‘regulated place’, 164 and the officer reasonably suspects
that the person’s behaviour is causing anxiety to people in the area, or
interfering with business at the place by unnecessarily obstructing people’s
movement. Again, it is an offence to fail to comply.

These laws do not, on their face, have any differential application to people with
disability. However, such laws often apply to conduct that is considered
‘disorderly’, 165 a ‘nuisance’, or that causes anxiety or obstruction, 166 or even
‘substantial annoyance’. 167 This may have a disproportionate practical impact on
people with disability where the nature of their impairment affects their behavioural
control or limits their understanding of social norms. Equally, such a person may
react adversely to, or have difficulty remembering or understanding the effect of, a
police direction to move on or cease particular behaviour. These factors may
combine to put homeless people with disability at particular risk of breach of public
order laws.
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General legislation relating to homelessness
148.

The Commonwealth, State and Territory legislation dealing with accommodation for
people with disability is outlined in Chapter 4: Housing, Building Accessibility
and Transport.

149.

There are also general legislative schemes aimed at alleviating homelessness in the
broader population – for instance, the Supported Accommodation Assistance Act
1994 (Cth). This provides for the making of grants of financial assistance to the
States to provide transitional supported accommodation and related support
services for the homeless. 168 Relevantly, the Act refers to the need to further the
integration of the homeless into the community by increasing access to disability
services. 169

150.

However, while that Act remains in force, it no longer appears to be in use. 170
Funding for affordable housing and homelessness initiatives is now provided in
accordance with the National Housing and Homelessness Agreement (2018). This
intergovernmental agreement provides a framework under which the
Commonwealth makes grants of financial assistance to the States and Territories for
spending on housing, homelessness and housing affordability matters. 171 That
Agreement makes no specific reference to disability.
*

References in this Chapter were current as at 20 June 2020.

1

See, in particular, paragraphs [2.45]-[2.50].

2

Durham v Durham (1885) 10 PD 80.

3

Guardianship Act 1987 (NSW) s 21(1); Guardianship and Administration Act 2019 (Vic) s 39;
Guardianship and Administration Act 2000 (Qld) s 14(3) and Schedule 2; Guardianship and
Administration Act 1993 (SA) s 31; Guardianship and Administration Act 1990 (WA) s 45(3);
Guardianship and Administration Act 1995 (Tas) s 25; Guardianship and Management of Property
Act 1991 (ACT) s 7B; Guardianship of Adults Act 2016 (NT) s 24.

4

Sheffield City Council v E [2004] EWHC 2808 (Fam), [100].

5

See, eg, Article 23(1) of the Convention on the Rights of Persons with Disabilities; Article 23 of
the International Covenant on Civil and Political Rights.

6

See, eg, Oliver (decd) v Oliver [2014] FamCA 57, in which the court declared the marriage of a 78
year-old man with cognitive impairment to be void. The respondent, who was considerably
younger than Mr Oliver, arranged for the marriage without the knowledge of Mr Oliver’s relations.
Shortly before the marriage, the respondent arranged for Mr Oliver’s will to be changed to her
benefit, and subsequently made drawings from his account.

7

Durham v Durham (1885) 10 PD 80.

8

A marriage that took place on or after 20 June 1977 but before the commencement of s 13 of the
Marriage Amendment Act 1985 (Cth) is void where the consent of either the parties was not a
‘real consent’ on the basis that that party was ‘mentally incapable of understanding the nature and
effect of the marriage ceremony’. A marriage taking place after that commencement date is void
where a party ‘did not understand the nature or effect of the marriage ceremony’.

9

AK v NC (2003) 32 Fam LR 16, [21].

10

AK v NC (2003) 32 Fam LR 16, [24].

11

AK v NC (2003) 32 Fam LR 16, [28]-[29].

12

At [255]; quoted in Oliver (decd) v Oliver [2014] FamCA 57, [202]; see also Marriage of Brown; re
Dunne (1982) 8 Fam LR 1.

13

Oliver (decd) v Oliver [2014] FamCA 57, [203]-[208].

493

14

Nick O'Neill and Carmelle Peisah, Capacity and the Law (Sydney University Press, 2011) 2.5.1.3.

15

Marriage Act 1961 (Cth) s 100.

16

Guardianship Act 1987 (NSW) s 21(1); Guardianship and Administration Act 2019 (Vic) s 39;
Guardianship and Administration Act 2000 (Qld) s 14(3) and Schedule 2; Guardianship and
Administration Act 1993 (SA) s 31; Guardianship and Administration Act 1990 (WA) s 45(3);
Guardianship and Administration Act 1995 (Tas) s 25; Guardianship and Management of Property
Act 1991 (ACT) s 7B; Guardianship of Adults Act 2016 (NT) s 24.

17

See, eg, Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth
Laws (Discussion Paper No 81, 22 May 2014) 9.24.

18

Electoral Act 1918 (Cth) s 93(8) (a).

19

Electoral Act 1918 (Cth) ss 118(4), 116(4). An objection can generally be made by the Electoral
Commissioner or any other person. However, the Commissioner cannot make an objection on the
grounds of mental incapacity (ss 114(2)-(3)); this must be done by another person.

20

Electoral Act 1918 (Cth) ss 116(1), 118(2).

21

Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Discussion Paper No 81, 22 May 2014) 9.24.

22

Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Discussion Paper No 81, 22 May 2014) 9.24.

23

Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Final Report No 124, August 2014) Proposal 9.3.

24

Northern Territory (Self-Government) Act 1978 (Cth) s 14(1); Electoral Act 2004 (NT) s 21(1);
Electoral Act 1992 (ACT) s 72 (and see also s 81); Electoral Act 2004 (Tas) ss 32, 35; Electoral
Act 1992 (Qld) s 64.

25

Electoral Act 1985 (SA) s 29(1) (a) (iv), (b).

26

Electoral Act 1907 (WA) s 18(1) (a), (cd). The relevant terms are not defined in the Act.

27

Electoral Act 1907 (WA) ss 45(1), (3a). These terms are not defined in the Act.

28

Electoral Act 1907 (WA) ss 51A (1)-(2).

29

Electoral Act 1907 (WA) s 51A (4).

30

Electoral Act 2017 (NSW) ss 30-31.

31

Electoral Act 2017 (NSW) s 259(9) (d).

32

Parliamentary Electorates and Elections Act 1912 (NSW) s 25(a).

33

Nicholson v Knaggs [2009] VSC 64, [75].

34

Kerr v Badran [2004] NSWSC 735, [49].

35

Kerr v Badran [2004] NSWSC 735, [49].

36

Nick O'Neill and Carmelle Peisah, Capacity and the Law (Sydney University Press, 2011) 4.5.

37

Except in Western Australia, where the power cannot be used in respect of minors. Succession
Act 2006 (NSW) s 17; Wills Act 1997 (Vic) s 21; Succession Act 1981 (Qld) s 21; Wills Act 1936
(SA) s 7(1); Wills Act 2008 (Tas) s 22; Wills Act 1970 (WA) s 40; Wills Act 1968 (ACT) s 16A;
Wills Act 2000 (NT) s 19.

38

Succession Act 2006 (NSW) s 19; Wills Act 1997 (Vic) s 21A; Succession Act 1981 (Qld) s 23;
Wills Act 1936 (SA) s 7(4); Wills Act 2008 (Tas) s 23; Wills Act 1970 (WA) s 41; Wills Act 1968
(ACT) s 16B; Wills Act 2000 (NT) s 20.

39

Succession Act 2006 (NSW) s 22; Wills Act 1997 (Vic) s 21B; Succession Act 1981 (Qld) s 21;
Wills Act 1936 (SA) s 7(3); Wills Act 2008 (Tas) s 24; Wills Act 1970 (WA) s 42; Wills Act 1968
(ACT) s 16E; Wills Act 2000 (NT) s 21.

40

Succession Act 2006 (NSW) s 22; Wills Act 1997 (Vic) s 21C; Wills Act 1936 (SA) s 7(7); Wills Act
2008 (Tas) s 24; Wills Act 1970 (WA) s 42; Wills Act 1968 (ACT) s 16E; Wills Act 2000 (NT) s 21.

494

41

Succession Act 2006 (NSW) s 21(c); Wills Act 1997 (Vic) s 22(1)(c); Succession Act 1981 (Qld)
s 25(c); Wills Act 1936 (SA) s 7(6); Wills Act 2008 (Tas) s 26(c); Wills Act 1970 (WA) s 43(2);
Wills Act 1968 (ACT) s 16D(c); Wills Act 2000 (NT) s 23(1)(c).

42

Wills Act 2008 (Tas) ss 29-38.

43

Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Final Report No 124, August 2014) 11.4.

44

Nick O'Neill and Carmelle Peisah, Capacity and the Law (Sydney University Press, 2011) Ch 3;
Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Final Report No 124, August 2014) 11.4-11.25.

45

Gibbons v Wright (1954) 91 CLR 423, 437-8.

46

Gibbons v Wright (1954) 91 CLR 423, 437-8.

47

McLaughlin v Daily Telegraph Newspapers Co Ltd (No 2) (1904) 1 CLR 243, 272.

48

Gibbons v Wright (1954) 91 CLR 423, 439-40; Nick O'Neill and Carmelle Peisah, Capacity and
the Law (Sydney University Press, 2011) 3.3.1.

49

These qualifications vary between jurisdictions. See, eg, NSW Trustee and Guardian Act 2009
(NSW) s 71(1), which suspends the person’s capacity in respect of so much of the estate as is
subject to management; Guardianship and Administration Act 1990 (WA) s 77, which suspends
the person’s capacity to contract other than where the administrator, with the consent of the
Tribunal, authorises the making of the contract in writing.

50

See, eg, Guardianship and Administration Act 2019 (Vic) s 75; Public Trustee Act 1978 (Qld) s
81; Guardianship and Administration Act 1993 (SA) s 42; Guardianship and Administration Act
1990 (WA) s 77; Guardianship and Management of Property Act 1991 (ACT) s 71. For more
details, see Nick O'Neill and Carmelle Peisah, Capacity and the Law (Sydney University Press,
2011) 3.3.5.3.

51

Matthews v Baxter (1873) LR 8 Ex 132; Gibbons v Wright (1954) 91 CLR 423, 437-9. Such a
contract can, alternatively, be ratified if the person regains capacity.

52

Gibbons v Wright (1954) 91 CLR 423, 441; LexisNexis, Halsbury’s Laws of Australia (online at 3
February 2020) 110 – Contract, ‘Capacity of Mentally Disabled and Intoxicated Persons’
[110-2765].

53

Saunders v Anglia Building Society [1970] 3 All ER 961, 963-4; Petelin v Cullen (1975) 132 CLR
355, 359-60; LexisNexis, Halsbury’s Laws of Australia (online at 26 February 2020) 110 Contract,
‘Non Est Factum’ [110-5635]-[110-5645].

54

Saunders v Anglia Building Society [1970] 3 All ER 961, 963-4; Petelin v Cullen (1975) 132 CLR
355, 360.

55

Petelin v Cullen (1975) 132 CLR 355, 360.

56

However, this obligation only applies to the extent of the person’s property, and where the
circumstances do not displace the notion of obligation (eg, where the supply of goods or services
was a gift). JW Carter, Elisabeth Peden and GJ Tolhurst, Contract Law in Australia (LexisNexis
Butterworths, 5th ed, 2007) 313, and the cases cited there; see, eg, Re Rhodes; Rhodes v
Rhodes (1890) 44 Ch D 94; McLaughlin v Freehill (1908) 5 CLR 858.

57

Nick O'Neill and Carmelle Peisah, Capacity and the Law (Sydney University Press, 2011) 3.3.3.

58

Sale of Goods Act 1923 (NSW) s 7; Goods Act 1958 (Vic) s 7; Sale of Goods Act 1896 (Qld) s 5;
Sale of Goods Act 1895 (SA) s 2; Sale of Goods Act 1896 (Tas) s 7; Sale of Goods Act 1895
(WA) s 2; Sale of Goods Act 1954 (ACT) s 7; Sale of Goods Act 1972 (NT) s 7.

59

Ibid.

60

Yvette Maker et al, ‘From Safety Nets to Support Networks: Beyond ‘Vulnerability’ in Protection
for Consumers with Cognitive Disabilities’ (2018) 41(3) UNSW Law Journal 818, 820-1.

61

Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws
(Final Report No 124, August 2014) 11.25.

62

ACL s 21(4).

63

ACL s 20(2).

495

64

See, eg, Kakavas v Crown Melbourne Ltd (2013) 250 CLR 392, [19]; Tanwar Enterprises Pty Ltd
v Cauchi (2003) 217 CLR 315, 325.

65

See, eg, Director of Consumer Affairs Victoria v Scully (2013) 303 ALR 168, particularly
paragraph [22].

66

Australian Competition and Consumer Commission v Lux Distributors Pty Ltd [2013] FCAFC 90,
[41]; Director of Consumer Affairs Victoria v Scully (2013) 303 ALR 168, [56].

67

ACL ss 224, 236.

68

ACL ss 237, 243.

69

Yvette Maker et al, ‘From Safety Nets to Support Networks: Beyond ‘Vulnerability’ in Protection
for Consumers with Cognitive Disabilities’ (2018) 41(3) UNSW Law Journal 818, 828-30.

70

Australian Competition and Consumer Commission v Radio Rentals Ltd (2005) 146 FCR 292, [1][3], [35] (Radio Rentals).

71

Radio Rentals Ltd (2005) 146 FCR 292, [48], [72].

72

Radio Rentals Ltd (2005) 146 FCR 292, [26], [158]-[173].

73

ACL s 24(1).

74

ACL s 24(2).

75

ACL s 69.

76

ACL ss 73-75.

77

ALCL ss 76-80, 84-87.

78

ACL s 89.

79

NCCP Act Parts 3.1 and 3.3, Divisions 2 and 5.

80

NCCP Act Parts 3.1 and 3.3, Division 3.

81

NCCP Act Parts 3.1 and 3.3, Division 4.

82

NCCP Act Parts 3.1 and 3.3, Division 6. The National Consumer Credit Protection Regulations
2010 set out further circumstances in which a contract will be unsuitable – see, eg, s 128LCF.

83

NCCP Act Parts 3.2 and 3.4.

84

See, eg, NCCP Act Parts 3.2A–3.2C.

85

See pages 28-29. Regulatory Guides are non-binding documents setting out ASIC’s views on
what a person must do to comply with particular statutory provisions.

86

NCCP Act s 179.

87

NDIS Act s 73F (2) (h).

88

NDIS Act s 73Z (1).

89

NDIS Act s 73Z (4) (a).

90

Incident Management Rules s 20(1)(b)(i)

91

Incident Management Rules s 20(2).

92

Incident Management Rules s 20(4).

93

Incident Management Rules s 24(2).

94

Incident Management Rules s 25.

95

Incident Management Rules s 26(1).

96

Incident Management Rules ss 27(2)-(3).

97

Incident Management Rules s 27(5).

98

NDIS Act s 181F (g).

99

Carmela Salomon and Julian Trollor, A scoping review of causes and contributors to deaths of
people with disability in Australia (University of New South Wales, 19 August 2019).

496

100

NDIS Quality and Safeguards Commission, Research: Causes and contributors to deaths of
people with disability in Australia – NDIS Commission’s response to recommendations (2019).

101

These were imposed under the National Disability Insurance Scheme (Registered Providers of
Supports) Rules 2013 (Cth) ss 3.8 and 5.2, and the National Disability Insurance Agency’s Terms
of Business for Registered Providers.

102

‘Assisted boarding house’ is defined in the Boarding Houses Act 2012 (NSW) to include boarding
premises that provide beds for use by 2 or more residents with additional needs (other than those
who reside there with competent relatives) for a fee or reward, and certain other declared
premises (s 37). A person with ‘additional needs’ means a person with an age-related frailty,
mental illness or disability that is permanent or likely to be permanent, and results in a need for
care or support services relating to daily tasks and personal care - see Boarding Houses Act 2012
(NSW) s 36.

103

See Disability Inclusion Act 2014 (NSW) s 22 and s 9 of the Disability Inclusion Regulation 2014.

104

CRAMA s 35(1).

105

‘Service provider’ is defined in s 4 of the CRAMA.

106

A person is generally obliged to report such deaths to a coroner in the first instance – see the
discussion of NSW coronial legislation below. The manager of an authorised boarding house
must also report the death of a resident of the boarding house to the Secretary of the Department
– see Boarding Houses Act 2012 (NSW) s 83(1)(a).

107

CRAMA s 36(1).

108

CRAMA ss 36(2), 41.

109

CRAMA s 43.

110

Disability Act 2006 (Vic) s 16(c).

111

Disability Act 2006 (Vic) ss 128I (2), (4)-(5).

112

Disability Act 2006 (Vic) s 3(1).

113

Disability Services Commissioner (Vic), A review of disability service provision to people who
have died 2018-19 (Report, 16 August 2019) 4.

114

Disability Services Commissioner (Vic), A review of disability service provision to people who
have died 2018-19 (Report, 16 August 2019) 4; Disability Services Commissioner (Vic), A review
of disability service provision to people who have died 2017-18 (Report, 30 June 2018) 6.

115

See Disability Services Commissioner (Vic), What We Do (2018).

116

Disability Services Commissioner (Vic), A review of disability service provision to people who
have died 2017-18 (Report, 30 June 2018); Disability Services Commissioner (Vic), A review of
disability service provision to people who have died 2018-19 (Report, 16 August 2019).

117

See the report of the Office of the Public Advocate (Qld), Upholding the right to life and health: a
review of the deaths in care of people with disability in Queensland (Report, February 2016) 79.
This Report contained an analysis of deaths in care in the state between 2009 and 2014. The
Expert Panel has also given a report – see Coroners Court of Queensland, Deaths in Care
(Disability) – Expert Review Panel (Final Report, 15 July 2019).

118

Coroners Court of Queensland, Annual Report 2016-17 (23 February 2018) 34-5.

119

Coroners Court of Queensland, Annual Report 2016-17 (23 February 2018) 35-6.

120

See, eg, Coroners Court of Queensland, Annual Report 2016-17 (23 February 2018) 34-39;
Coroners Court of Queensland, Coroners Court of Queensland Annual Report 2017-18
(26 February 2019) 30-33.

121

Coroners Act 2009 (NSW) s 6(1)(a); Coroners Act 2003 (Qld) s 8(3)(b); Coroners Act 2003 (SA) s
3(1)(a) (‘reportable death’); Coroners Act 2008 (Vic) s 4(2)(a); Coroners Act 1995 (Tas) s 3(a)(iv)
(‘reportable death’); Coroners Act 1996 (WA) s 3(a) (‘reportable death’); Coroners Act 1997 (ACT)
s 13(1)(a); Coroners Act 1993 (NT) s 12(1)(a)(iv) (‘reportable death’).

122

Coroners Act 2009 (NSW) s 6(1)(f); Coroners Act 2003 (Qld) s 9(1)(aa)-(b); Coroners Act 2003
(SA) s 3(1)(f) (‘reportable death’); Coroners Act 2008 (Vic) s 4(2)(d); Coroners Act 1995 (Tas) s
3(c)-(d) (‘reportable death’); Coroners Act 1996 (WA) s 3(c) (‘person held in care’); Coroners Act

497

1997 (ACT) s 3C(1)(c) (‘death in custody’); Coroners Act 1993 (NT) s 12(1)(b) (‘person held in
care’).
123

See, eg, Coroners Act 1995 (Tas) ss 28(2)-(3), 30; Coroners Act 1996 (WA) ss 25(2)-(3), 27;
Coroners Act 1997 (ACT) ss 52(4), 57, 74-75; Coroners Act 1993 (NT) ss 34-35, 46A. The
mechanisms in NSW, Queensland, South Australia and Victoria are outlined below.

124

Coroners Act 2009 (NSW) s 6(1).

125

Coroners Act 2009 (NSW) s 24(1) (e)-(f).

126

Coroners Act 2009 (NSW) ss 35(3)-(5), 36(1).

127

Coroners Act 2009 (NSW) s 36(1A).

128

Coroners Act 2009 (NSW) s 82.

129

Under the Residential Services (Accreditation) Act 2002 (Qld), a level 3 accredited residential
service is, broadly speaking, a residential service (being a service that provides accommodation
in return for rent) that includes the provision of a personal care service (being a service of
regularly providing a resident with help in various daily tasks) – see ss 4, 34(5) (c) and Schedule
2.

130

Coroners Act 2003 (Qld) ss 7(1)-(3).

131

Coroners Act 2003 (Qld) ss 7(1), (3).

132

Coroners Act 2003 (Qld) ss 7(4), (6).

133

Coroners Act 2003 (Qld) s 11.

134

Coroners Act 2003 (Qld) s 27(1) (ii).

135

Coroners Act 2003 (Qld) s 46(1) (c).

136

Coroners Act 2003 (Qld) s 47.

137

Coroners Act 2003 (Qld) ss 46A, 92. Where there has been an investigation but no inquest,
however, the coroner may only publish such findings if the coroner considers it to be in the public
interest and has consulted with the deceased’s family to the extent practicable.

138

Coroners Act 2003 (Qld) s 77.

139

See Aged and Infirm Persons' Property Act 1940 (SA) s 7(1) (a); Guardianship and Administration
Act 1993 (SA) ss 29(1) (a) and 35(1) (a).

140

An outdated reference – now the Mental Health Act 2009 (SA).

141

Coroners Act 2003 (SA) s 3(1) (f).

142

Supported Residential Facilities Act 1992 (SA) s 3. ‘Personal care services’ include the provision
of nursing care and various kinds of assistance with day-to-day tasks.

143

Coroners Act 2003 (SA) s 28(1).

144

Coroners Act 2003 (SA) s 29(1) (b).

145

Coroners Act 2003 (SA) s 21(1).

146

Coroners Act 2003 (SA) ss 25(2), (4) (a).

147

Coroners Act 2003 (SA) s 39.

148

See, eg, Government of South Australia, Coroners Court 2018-19 Annual Report
(31 October 2019); South Australian Coroners Court, Annual Report of the State Coroner –
Financial year 2017-2018 (9 November 2018).

149

Coroners Act 2008 (Vic) s 4(2) (c)-(d).

150

Coroners Act 2008 (Vic) s 3(1), definition of ‘person placed in custody or care’, paragraphs (d)
and (i); Disability Act 2006 (Vic) s 64(2); Disability Services Commissioner (Vic), A review of
disability service provision to people who have died 2018-19 (Report, 16 August 2019) 4.

151

Coroners Act 2008 (Vic) s 12. In the case of a death in care, the ‘responsible person’ must report
the death ‘without delay’ to a coroner or the Victorian Institute of Forensic Medicine (s 11(1)). The
‘responsible person’ is the person who has care, control or custody of the person (s 11(2) (a).

152

Coroners Act 2008 (Vic) s 15.

498

153

Coroners Act 2008 (Vic) s 52(1). Subject to certain qualifications, a coroner must also hold an
inquest into a death in the jurisdiction where the deceased was in custody or care immediately
before their death (s 52(2) (b)).

154

Coroners Act 2008 (Vic) s 67(1).

155

Coroners Act 2008 (Vic) s 67(3).

156

Coroners Act 2008 (Vic) ss 72(1)-(2).

157

Coroners Act 2008 (Vic) s 72(3). This response must be published online and provided to certain
interested parties – s 72(5).

158

Coroners Act 2008 (Vic) s 102.

159

Disability Services (Specialist Disability Service Types) Declaration 2014 (No 1).

160

Article 28(2) (d). See also Article 11(1) of the International Covenant on Economic, Social and
Cultural Rights.

161

Andrew Beer et al, ‘The Relative Risk of Homelessness Among Persons with a Disability: New
Methods and Policy Insights’ (2019) 16 International Journal of Environmental Research and
Public Health 4303; Andrew Beer et al, Addressing homelessness amongst persons with a
disability: Identifying and enacting best practice (National Homelessness Research Project,
University of Adelaide, July 2012).

162

See, eg, Julian R Murphy, ‘Homelessness and Public Space Offences in Australia – A Human
Rights Case for Narrow Interpretation’ (2019) 7(1) Griffith Journal of Law & Human Dignity 104;
Tamara Walsh, ‘Overruling the Underclass? Homelessness and the law in Queensland’ (PhD
thesis, Queensland University of Technology, 2005).

163

See, eg, Julian R Murphy, ‘Homelessness and Public Space Offences in Australia – A Human
Rights Case for Narrow Interpretation’ (2019) 7(1) Griffith Journal of Law & Human Dignity 104;
Tamara Walsh, ‘Overruling the Underclass? Homelessness and the law in Queensland’ (PhD
thesis, Queensland University of Technology, 2005).

164

‘Regulated places’ include public places, shops, schools, shopping centres, railway stations and
other similar areas – see Police Powers and Responsibilities Act 2000 (Qld) s 44 and Schedule 6,
definition of ‘prescribed place’.

165

See, eg, Summary Offences Act 2005 (Qld) s 6(2) (a) (i); Summary Offences Act 1953 (SA) s 7(1)
(a); Summary Offences Act 1923 (NT) s 47(a).

166

See, eg, Police Powers and Responsibilities Act 2000 (Qld) s 46(1) (a); Summary Offences Act
1923 (NT) s 47A (2).

167

See, eg, Summary Offences Act 1923 (NT) s 47(e); Police Offences Act 1935 (Tas) s 13(1) (d).

168

Supported Accommodation Assistance Act 1994 (Cth) s 5.

169

Supported Accommodation Assistance Act 1994 (Cth) s 7(b) (iv).

170

It would have been repealed by the Homelessness (Consequential Amendments) Bill 2013,
accompanying the Homelessness Bill 2013. However, these Bills did not proceed to enactment.
The Homelessness Bill 2013 provided for the recognition of homeless persons or persons at risk
of homelessness and stated the Commonwealth’s commitment to addressing the issue, but did
not contain operative provisions.

171

See Part 3B of the Federal Financial Relations Act 2009 (Cth).

499

Chapter 12

Criminal Justice*

Overview of this Chapter

503

Part 1 – Accused persons – Overview

503

Part 1A – Pre-Trial Considerations: Arrest, Investigation and Questioning

504

Police powers to apprehend a person who appears to have a mental illness

504

New South Wales

504

Victoria

505

Queensland

506

South Australia

507

Western Australia

508

Tasmania

509

Australian Capital Territory

511

Northern Territory

512

Arrest and questioning by police

514

Common law

515

Statutory provisions

516

Key issues and concepts

516

Legislation in each jurisdiction regarding arrest and questioning procedures

520

Part 1B: Trial Processes and Defences

530

Fitness to be tried

530

Distinction between fitness to plead and fitness to stand trial

530

Distinction between fitness to be tried and defence of mental impairment

530

Significance of whether a person is fit to be tried

531

Common law

531

Commentary on the common law test for fitness

533

Statutory regimes for fitness to be tried

533

Key concepts and issues

534

Legislation in each jurisdiction concerning fitness to be tried

537

Defence of mental impairment / insanity
Common law

557

Statutory defences

557

Key issues and concepts

557

Legislation in each jurisdiction regarding the defence of mental impairment

560

Powers to dismiss charges against persons with mental impairment or make alternative

500

556

orders

573

Commonwealth

573

New South Wales

574

Queensland

575

Northern Territory

576

Australian Capital Territory

577

Diversionary programs

577

Part 2 – People with Disability who are Victims of Crime

577

Sexual offences against people with disability

577

Consent

578

Sexual offences against people with disability

579

Aggravated sexual offences

584

Domestic and family violence against people with disability

585

New South Wales

587

Victoria

588

Queensland

590

South Australia

590

Western Australia

591

Tasmania

592

Australian Capital Territory

593

Northern Territory

594

Criminal neglect and related offences
Criminal neglect in South Australia
Other offences

595
595
595

Failure to provide necessaries of life

595

Manslaughter by criminal negligence

596

Aggravated assault

596

Other offences

597

Unlawful detention

597

Procuring engagement in, and participating in, prostitution

597

Dishonest exploitation of advantage

597

Serious vilification

598

Disability discrimination offences

598

Part 3 – Evidence and vulnerable witnesses

598

The application of evidence law to people with disability

598

501

Competence

599

‘Deaf and mute’ witnesses

603

Confessions and admissions

603

Manner and form of questioning witnesses and their responses

606

Improper questions

606

Leading questions

609

Unreliable evidence

610

Expert evidence of disabilities

610

Vulnerable witnesses

611

Introduction

611

Common law

612

Key concepts and issues

612

Statutory provisions

613

502

OVERVIEW OF THIS CHAPTER
1.

A person with disability may become involved with the criminal justice system in
many ways, whether as a person suspected or accused of a crime, a victim of a
crime, or a witness. We discuss some key issues arising in this context below.

2.

In particular, this Chapter deals with the following:
•

The way in which the criminal law deals with particular categories of people with
disability who are suspected or accused of having committed a crime,
including in relation to:
–

pre-trial matters – in particular, police powers, and procedures for arrest
and questioning (which are dealt with in Part 1A);

–

matters relevant to the conduct of a trial – namely, an accused person’s
fitness to plead and to stand trial, and the defence of ‘mental impairment’
(which are dealt with in Part 1B).

•

The way in which the criminal law operates with respect to people with disability
who are victims of crime, with a particular focus on sexual offences, domestic
and family violence, and criminal neglect (see Part 2).

•

The application of the law of evidence to people with disability, and other court
processes and procedural issues for people with disability, including as
vulnerable witnesses (see Part 3).

3.

In this Chapter, we discuss the application of the law to people with disability in
general. In some cases, these laws may be framed in terms that do not make
detailed distinctions between particular kinds of disability. However, it is important to
note that distinct issues are likely to arise for people with particular types of disability
interacting with the criminal justice system.

4.

For instance, people with hearing impairment will have distinct accessibility needs
when interacting with the courts and police. People with cognitive, intellectual or
psychosocial disabilities may be able to rely on specific defences if accused of a
crime, or may need specific kinds of procedural accommodations to enable them to
interact with a court.

5.

We also note that this Chapter summarises the relevant common law and statutory
regimes in their application to people with a range of intellectual, cognitive and
psychosocial disabilities. In this Chapter, we have generally reflected the language
used by the statute or area of the common law under discussion to describe the
people to whom the law applies. However, these regimes use a wide range of terms
for this purpose, some of which are outdated.
PART 1 – ACCUSED PERSONS – OVERVIEW

6.

This Part considers the way in which the law deals with particular categories of
people with disability who are suspected or accused of having committed a crime, or
who are otherwise apprehended by police. In particular, it considers:
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7.

•

the powers of the police to apprehend people who appear to have a mental
illness (for example, where they are suspected of committing a crime or of being
a danger to themselves or others), and the subsequent detention and medical
assessment of such persons;

•

the procedures for the arrest and questioning of people with disability who are
suspected of having committed an offence;

•

a person’s fitness to plead or to stand trial, and what follows in the event that a
person is found unfit, including the circumstances in which they may be
detained;

•

the circumstances in which a person may be found not guilty of an offence by
reason of mental impairment, and what follows from such a finding; and

•

the powers of courts to dismiss charges against a person with mental
impairment (without considering their fitness to plead or to stand trial).

Part 1A deals with the aspects of the law relevant to the pre-trial stage – ie, the
arrest and questioning of a person with disability. Part 1B addresses the laws
relevant to the conduct and outcome of the trial, the person’s ability to participate,
and the defences that can be brought.
PART 1A – PRE-TRIAL CONSIDERATIONS: ARREST, INVESTIGATION AND
QUESTIONING

Police powers to apprehend a person who appears to have a mental illness
8.

This first section discusses the powers of the police to apprehend people who
appear to have mental illness on an emergency basis. The States and Territories all
have legislation that permits such apprehension where, broadly speaking, the
person appears to be mentally ill and at risk of doing serious harm to themselves or
others (although the tests vary from one jurisdiction to another). The person is then
detained, usually in a mental health facility, to enable them to be assessed by a
medical practitioner.
New South Wales

9.

In NSW, the police can apprehend a person who ‘appears to be mentally ill or
mentally disturbed’ and take them to a declared mental health facility under s 22 of
the Mental Health Act 2007 (NSW). This power is exercisable if the officer believes
on reasonable grounds that:
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(a)

the person is committing or has recently committed an offence or
that the person has recently attempted to kill himself or herself or
that it is probable that the person will attempt to kill himself or
herself or any other person or attempt to cause serious physical
harm to himself or herself or any other person, and

(b)

it would be beneficial to the person’s welfare to be dealt with in
accordance with this Act, rather than otherwise in accordance
with law.

10.

Whether a person ‘appears to be mentally ill or mentally disturbed’ for this purpose
is determined subjectively according to the state of mind of the relevant police
officer. 1 In New South Wales v Talovic (2014) 87 NSWLR 512, Basten JA
considered that the legislative history of this provision revealed ‘an intention not to
require police officers to understand and apply the defined terms which have their
roots in psychology and psychiatry’ (at [10]) and that the concept of being ‘mentally
disturbed’ was broader than being mentally ill or mentally disordered (at [11]). 2

11.

Ambulance officers are also conferred with power to take persons involuntarily to a
declared mental health facility, and may request police assistance if there are
serious concerns relating to ‘the safety of the person or other persons if the person
is taken to a mental health facility without the assistance of a police officer’: s 20,
see also s 21.

12.

After a person is brought to a declared mental health facility by a police officer or
ambulance officer, the person is to be examined by an authorised medical officer of
the relevant facility and at least one other medical practitioner (with one or other of
the two required to be a psychiatrist), and certified as a mentally ill person or a
mentally disordered person. 3 The person must not be detained after the examination
unless the officer certifies that the person is a mentally ill person or a mentally
disordered person. If the person is so certified, they are dealt with in accordance
with the relevant procedures set out in the Act (discussed in more detail in Part 2 of
Chapter 9: Health).
Victoria

13.

In Victoria, police officers are empowered to apprehend persons under the Mental
Health Act 2014 (Vic). In particular, police officers (and protective service officers)
may apprehend a person if satisfied that the person ‘appears to have mental illness’
and ‘because of the person’s apparent mental illness, the person needs to be
apprehended to prevent serious and imminent harm to the person or to another
person’ (s 351(1)). 4 In exercising this power, a police officer is not required to
exercise any clinical judgment as to whether the person has mental illness
(s 351(2)).

14.

As soon as practicable after apprehending a person (or being handed the person by
a protective services officer), a police officer must arrange for the person to be taken
for examination by a medical or mental health practitioner for the purpose of making
an Assessment Order (s 351(5)). 5

15.

A person who has been apprehended under this section is released from the
custody of the police officer when they are made subject to an Assessment Order or
when they enter into the care of a hospital or public health service. The person is
then subjected to the authorisation process that must be followed before a person
can be given compulsory treatment for mental illness under Part 4 of the Act. This
process is discussed in Part 2 of Chapter 9: Health.

16.

Additionally, if a person is made the subject of a non-custodial supervision order
made under s 26(1) of the Crimes (Mental Impairment and Unfitness to be Tried) Act
1997 (Vic) and is thereby entitled to live in the community, an emergency power of
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apprehension is relevantly conferred on police (amongst others): Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997 (Vic), s 30(1), (6). This power is
exercisable only where the police officer (or other ‘appropriate person’ 6) reasonably
believes that:

17.

•

the person subject to the order has failed to comply with it; and

•

the safety of the person subject to the order or members of the public will be
seriously endangered if the subject is not apprehended.

If a person is so apprehended, they are detained in an appropriate place (eg a
mental health service) and treated or provided with any services, if necessary, for
their condition: Crimes (Mental Impairment and Unfitness to be Tried) Act 1997
(Vic), s 30(2)). The person must be released from detention within 48 hours (unless
their supervision order is varied due to non-compliance before then): Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997 (Vic), s 30(4); see also s 29(1).
Queensland

18.

Chapter 4A of the Public Health Act 2005 (Qld) is concerned with the health of
persons with ‘major disturbance in mental capacity’. Part 2 of Ch 4A concerns the
taking of persons to treatment in a relevant health service facility. In particular, under
s 157B a police officer may relevantly detain a person and transport them to a
relevant health service facility, if the police officer believes:
•

the person’s behaviour indicates that they are at ‘immediate risk of serious
harm’ (for example, because the person is threatening to commit suicide);

•

the risk appears to be the result of a major disturbance in the person’s mental
capacity, ‘whether caused by illness, disability, injury, intoxication or another
reason’; and

•

the person appears to require urgent examination, or treatment and care, for
the disturbance. 7

19.

Under s 157C, the police officer must ‘tell the person that the officer is detaining the
person and transporting the person to a treatment or care place’. Section 157C(2)
relevantly provides that the police officer must take reasonable steps to ensure the
person understands the information given, including by communicating ‘in an
appropriate way having regard to the person’s mental impairment or illness,
communication ability and any disability’.

20.

If the police officer takes the person to a public sector health service facility, the
police officer must ‘immediately’ make an emergency examination authority and
provide it to a health service employee (s 157D(1)). The person may be detained in
the treatment or care place while the authority is being made (s157D (3)).

21.

The person can be detained in the relevant public sector health service facility under
the emergency examination authority for a period of not more than 6 hours (though
this can be further extended by no more than 12 hours if the doctor or health
practitioner believes the extension is necessary to carry out or finish an examination
of the person) (s 157E). 8
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22.

A doctor or health practitioner may examine a person subject to an emergency
examination authority to decide the person’s treatment and care needs (s 157F (1)),
and to decide whether to make a recommendation for assessment of the person
under the Mental Health Act 2016 (Qld) (s 157(2)).

23.

If, at the end of the examination period, a recommendation for assessment under
the Mental Health Act 2016 (Qld) is not made for the person, then the person is to
be returned to a place that they reasonably request (s 157P).

24.

If a recommendation for assessment under the Mental Health Act 2016 (Qld) is
made, the person is dealt with under Ch 2 of that Act, which may lead to a person
receiving involuntary treatment for mental illness (this process is discussed further in
Part 2 of Chapter 9: Health).

25.

There are also powers conferred on police to return people to mental health facilities
in certain circumstances. Under the Public Health Act 2005 (Qld), a person who has
absconded from a relevant public sector health service facility while being detained
under Ch 4A can be transported by police to a public health service facility (ss 157H,
157J).
South Australia

26.

Section 57 of the Mental Health Act 2009 (SA) deals with police powers relating to
persons who have or appear to have mental illness.

27.

The police are conferred numerous powers by s 57(4), including to:

28.

29.

•

take the person into their care and control (upon which the police officer must
take certain steps in relation to the person as soon as practicable, explained
below); and

•

transport the person from place to place.

Under s 57(1), these powers are exercisable if, relevantly, it appears to the police
officer that the person:
•

has a mental illness;

•

has caused (or is at significant risk of causing) harm to themselves or others or
property; and

•

requires medical attention.

A police officer is not required to exercise any medical expertise in order to form an
opinion about a person (s 57(3)). Once a police officer takes a person into their care
or custody, they must, ‘as soon as reasonably practicable’ transport the person, or
arrange for the person to be transported, to a treatment centre or other place for
medical examination (s 57(5)(c)). If a person who has been transported under
s 57(5) undergoes medical examination, this is as part of the procedures in Parts 4
and 5 of the Act concerning orders for treatment of persons with mental illness (eg
community treatment orders and inpatient treatment orders). We have discussed
these orders in Part 2 of Chapter 9: Health.
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Western Australia
30.

Division 1 in Part 11 of the Mental Health Act 2014 (WA) deals with apprehension
powers.

31.

Under s 156(1), a police officer may apprehend a person if the officer reasonably
suspects that the person:

32.

(a)

has a mental illness; and

(b)

because of the mental illness, needs to be apprehended to
(i)

protect the health or safety of the person or the safety of
another person; or

(ii)

prevent the person causing, or continuing to cause, serious
damage to property.

As soon as practicable after apprehending the person, a police officer must arrange
for the person to be assessed by a medical practitioner or authorised mental health
practitioner for the purposes of deciding whether or not to refer the person for an
examination to be conducted by a psychiatrist. 9 The person can be detained until:
•

the person is received into the place where the assessment will be conducted;

•

the person is delivered into the care of the practitioner who will assess the
person; or

•

the police officer is satisfied that the grounds for suspecting that the person
needs to be apprehended no longer exist. 10

33.

In addition, if a person is arrested by a police officer on suspicion of having
committed an offence, and the police officer reasonably suspects that the person
has a mental illness for which the person is in need of immediate treatment, the
police officer must arrange for the person to be assessed by a medical practitioner
or authorised mental health practitioner for the purpose of deciding whether or not to
refer the person for an examination by a psychiatrist: s 157. A medical practitioner or
authorised mental health practitioner can make this referral if, having regard to
specified criteria, 11 they reasonably suspect that the person needs an involuntary
treatment order or an inpatient treatment order (s 26(1)). 12

34.

If a person is so referred, they must be taken to the authorised hospital or other
place ‘as soon as practicable’ and, in any event, before the referral expires (s 27). 13
The person may be detained for up to 24 hours to enable the person to be taken to
the authorised hospital or other place, but this period can be extended in 24 hours
increments up to a maximum continuous period of no more than 72 hours (in a
metropolitan area) or 144 hours (outside a metropolitan area) (s 28). Broadly, the
person must be released if they have not been taken to the authorised hospital or
other place or if the referral expires before the person is taken to the authorised
hospital or other place by the end of a period of detention (s 28(10)-(11)).

35.

If a person is taken to the authorised hospital (or other place), they can be detained
there for up to 24 hours to enable the examination to be conducted (ss 52(1) (b)),
58(1) (b)). The person cannot continue to be detained if the examination has not
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been completed by the end of the 24-hour period 14 or if an order has not been made
in respect of the person (ss 52(4), 58(4)). On completing the examination at an
authorised hospital, the following orders are available for the psychiatrist to make:
•

an inpatient treatment order (ITO) authorising the person’s detention at the
authorised hospital for the period specified in the order (no more than 21 days
for an adult; no more than 14 days for a child; see s 87);

•

a community treatment order (CTO) in respect of the person;

•

an order authorising the continuation of the person’s detention at the authorised
hospital to enable a further examination to be conducted by a psychiatrist (the
period of detention cannot exceed 72 hours and this period cannot be
extended); or

•

an order that the person cannot continue to be detained. 15

As to the effect of an inpatient treatment order and a community treatment order,
see Part 2 of Chapter 9: Health.
36.

If the psychiatrist makes an order authorising the continuation of the person’s
detention at the authorised hospital to enable a further examination to be conducted,
the continuing detention is only authorised until: (a) the psychiatrist makes an ITO,
CTO or an order that the person cannot continue to be detained; or (b) the period
specified in the order expires. 16

37.

In a place that is not an authorised hospital, on completing the examination the
psychiatrist must either make an ITO, CTO, order authorising the person’s reception
and detention at an authorised hospital to enable an examination to be conducted
there, or an order that the person cannot continue to be detained (s 61(1)).

38.

If a person cannot continue to be detained at a hospital or other place, the person
must be allowed to leave (s 95(3)), unless some other law requires the person to be
kept in custody (s 96).

39.

If a person who is detained under s 28(1) or (2), 52(1) (b) or 58(1) (b) is absent
without leave from the authorised hospital or other place where the person is to be
detained a police officer will be authorised to apprehend the person to take them to
the hospital (or other relevant place), and detain the person for that purpose until
they are received into the hospital or their authorisation has ceased (s 99). 17
Tasmania

40.

Chapter 2 Part 2 of the Mental Health Act 2013 (Tas) deals with ‘protective custody’.
Section 17 empowers mental health officers and police to take a person into
protective custody without a warrant if they reasonably believe that:
•

the person has a mental illness;

•

the person should be examined to see if he or she needs to be assessed
against the assessment criteria or the treatment criteria; and
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•

the person's safety or the safety of others is likely to be at risk if the person is
not taken into protective custody.

41.

The person is to be escorted to an approved assessment centre (s 18), whereupon
the centre’s controlling authority must give the person a statement of rights in an
approved form and arrange for the person to be examined by a medical practitioner
within 4 hours of their arrival, to see if the person needs to be assessed against the
assessment criteria or the treatment criteria under Chapter 2 Part 3 Division 1 of the
Mental Health Act 2013 (Tas). We have discussed this assessment process in
Part 2 of Chapter 9: Health (at [189]–[197]).

42.

Under s 20, certain steps must be taken in relation to the person within 4 hours; if
none of those things occur within the 4 hour period, the person is released from
protective custody. The person may also be released if (before the 4 hour period
expires): the person gives informed consent to be assessed or treated; or an
assessment order or treatment order is made in respect of the person; or the police
officer reasonably forms the belief that the person no longer meets the criteria for
being taken into protective custody: s 20(1).

43.

In addition, under s 31 of the Criminal Justice (Mental Impairment) Act 1999 (Tas),
prescribed persons (including police) can apprehend a defendant who is subject to a
supervision order 18 if the police officer believes on reasonable grounds that:
•

the defendant has contravened, or is likely to contravene, the supervision order;
or there has been, or is likely to be, a serious deterioration in the defendant’s
mental health; and

•

because of the breach or likely breach of the supervision order or the
deterioration or likely deterioration in the defendant’s mental health, there is a
risk that the defendant will harm himself, herself or another person.

44.

In this context, as soon as practicable after apprehending a defendant, the police
officer must notify the Chief Forensic Psychiatrist of the apprehension and take the
defendant to an approved hospital or secure mental health unit: Criminal Justice
(Mental Impairment) Act 1999 (Tas), s 31(3). If it is not possible or practicable to do
so immediately, they may take the defendant to an approved hospital where he or
she is to be admitted and treated as an involuntary patient, within the meaning of the
Mental Health Act 2013 (Tas), until such time as he or she can be transferred to a
secure mental health unit.

45.

Under s 31(6) a secure mental health unit may detain the defendant in the unit:
•

for a period not exceeding 24 hours;

•

if the Chief Forensic Psychiatrist authorises it, for one further period not
exceeding 72 hours; and

•

if the Mental Health Tribunal authorises it, for one or more further periods each
of a length to be determined by that Tribunal.
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46.

Under certain circumstances, a person can be detained for further periods if the
Mental Health Tribunal or the Supreme Court authorises it: Criminal Justice (Mental
Impairment) Act 1999 (Tas), s 31(7), (8).

47.

Additionally if a person who is committed to detention under a restriction order 19
either escapes from the detention or is absent, without proper authority, from the
place of detention, a police officer can arrest the person without warrant and return
them to their place of detention: Criminal Justice (Mental Impairment) Act 1999
(Tas), s 41.
Australian Capital Territory

48.

49.

50.

Chapter 6 of the Mental Health Act 2015 (ACT) is concerned with ‘[e]mergency
detention’. Under s 80(1), a police officer may apprehend a person and take them to
an approved mental health facility if the police officer believes on reasonable
grounds that:
(a)

the person has a mental disorder or mental illness; and

(b)

the person has attempted or is likely to attempt
(i)

suicide; or

(ii)

to inflict serious harm on the person or another person. 20

If a person is taken to an approved mental health facility, they must be detained at
the facility (s 81(1)). Under s 81(3), while a person is detained, the person in charge
of the facility may ‘keep the person in the custody that the person in charge
considers appropriate’ and subject the person ‘to the minimum confinement or
restraint that is necessary and reasonable’ to either:
•

prevent the person from causing harm to themselves or someone else; or

•

ensure that the person remains in custody.

A doctor must conduct an initial examination of a person detained at an approved
mental health facility within 4 hours after the person arrives at the facility (s 84(2)).
However, under s 84(3), this period can be extended if the person in charge
believes on reasonable grounds that, if the person is released without an initial
examination:
•

the person’s health or safety would be (or likely be) substantially at risk;

•

the person would do, or be likely to do, serious harm to others; or

•

the person would seriously endanger, or be likely to seriously endanger, public
safety.

If the person continues to be detained under s 80(3), the chief psychiatrist must be
notified immediately, and must arrange for an initial examination of the person to be
conducted as soon as possible within 2 hours of being notified: s 84(4). If the person
is not given an initial examination within this additional time period, the person in
charge of the approved mental health facility must release the person: s 84(5)(a).
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51.

The person may be involuntarily detained for treatment, care or support at an
approved mental health if two doctors have independently performed an initial
examination of the person and both reasonably believe that:
•

the person requires immediate treatment, care or support;

•

the person has refused to receive treatment, care or support;

•

detention is necessary for the person’s health or safety, social or financial
wellbeing, or for the protection of someone else or the public; and

•

adequate treatment, care or support cannot be provided in a less restrictive
environment. 21

The period of detention permitted in this context is 3 days, but can be extended by
up to 11 days, on application by the chief psychiatrist to the ACT Civil and
Administrative Tribunal, if the chief psychiatrist has reasonable grounds for believing
these matters (s 85(2), (3)).
52.

If a person is relevantly detained, the person is given a ‘thorough physical
examination’ and a ‘thorough psychiatric examination’ which must, as far as
reasonably practicable, be conducted within 24 hours of the person being detained
(s 86(1), (2)). 22 While detained, the person in charge of the facility:
•

may keep the person in the custody they consider appropriate;

•

may subject the person to the minimum confinement or restraint that is
necessary and reasonable to prevent them from causing harm to themselves or
someone else or to ensure they remain in custody;

•

may subject the person to involuntary seclusion if satisfied it is the only way to
prevent the person from causing relevant harm in the circumstances; and

•

must ensure that any treatment, care or support administered is the minimum
necessary to prevent any immediate and substantial risk of the person detained
causing relevant harm. 23

53.

If a doctor, chief psychiatrist or ACAT is satisfied that the detention of a person
under s 85 is no longer justified, the relevant entity must order the release of the
person before the period of detention authorised expires (s 91). 24 If such an order is
made, the person in charge of an approved mental health facility must ensure that a
person detained is released (s 92(1) (a)). In any event, there is a duty to release a
person at the end of the period of detention authorised under s 85, subject to any
other order of the ACAT (s 92(1) (b)).

54.

Additionally, police may apprehend a person who absconds from a mental health
facility in contravention of a forensic mental health order (s 125(3)) and tell the
person why they are being apprehended (s 125(4)). 25
Northern Territory

55.

Under s 32A of the Mental Health and Related Services Act 1998 (NT), a police
officer may apprehend a person and bring them to a relevant psychiatric, medical or
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mental health practitioner for an assessment to determine whether the person
requires treatment under the Act, if the police officer believes on reasonable
grounds that:
•

a person may require treatment or care under the Act having regard to the
appearance and behaviour of the person;

•

the person is likely to cause serious harm to themselves or to someone else
‘unless apprehended immediately’; and

•

it is not practicable in the circumstances to seek the assistance of a relevant
psychiatric, medical or mental health practitioner.

56.

The police officer must inform the person that they have been apprehended for the
purposes of an assessment by a relevant practitioner under the Act and take the
person to the relevant practitioner ‘as soon as practicable’ (s 32A (3), (4)).

57.

The police officer must give the practitioner details of the reasons for apprehending
the person and any force used to apprehend the person and bring them to the
practitioner (s 32A (5)).

58.

The police officer is not required to exercise any clinical judgment in forming a belief
that the person requires treatment or care under the Act (s 32A (6)).

59.

A relevant practitioner must assess and determine whether the person is in need of
treatment under the Act as soon as practicable after the person is brought to them
(s 33(1)). The assessment need not occur at an approved treatment facility or
approved treatment agency (s 33(2)).

60.

The relevant practitioner must make a recommendation for psychiatric examination
of a person if, after assessing the person, they are satisfied that the person fulfils the
criteria for involuntary admission on the grounds of mental illness or mental
disturbance (s 34(1)). This recommendation then authorises the practitioner or any
other person specified in the authorisation to do any of the following under s 34(3):

61.

a.

control the person and bring them to an approved treatment facility for
psychiatric examination;

b.

if the person cannot be brought immediately to an approved treatment facility –
to hold the person at a hospital (or other place where the person can be safely
held) until it becomes practicable to do so; 26

c.

to administer treatment immediately necessary to either prevent the person
causing serious harm to the person or to someone else, prevent behaviour
likely to cause such harm, prevent further physical or mental deterioration of the
person, or relieve acute symptomatology; and

d.

detain the person at an approved treatment facility for up to 24 hours. 27

The recommendation remains in force for 14 days from the date of its making,
unless the practitioner revokes it or the examination has been conducted as
required by the recommendation (s 34(7)). The practitioner must revoke the
recommendation if, after further assessment, they are no longer satisfied the person
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fulfils the criteria for involuntary admission on the grounds of mental illness or
mental disturbance (s 34(5)). On revoking the recommendation, the practitioner
must release the person (s 34(6)).
62.

A person who is detained at an approved treatment facility under s 34(3) (d) must be
examined and assessed by an authorised psychiatric practitioner (s 38(1)).
Following the assessment, the practitioner must:
•

admit the person as an involuntary patient (if satisfied the relevant person fulfils
the criteria for involuntary admission on the grounds of mental illness or mental
disturbance);

•

make an interim community management order in relation to the person (if
satisfied the person fulfils the criteria for involuntary treatment in the
community); or

•

release the person. 28

63.

We have discussed the admission of persons as involuntary patients and community
management orders in Part 2 of Chapter 9: Health.

64.

A police officer may also apply to the Northern Territory Civil and Administrative
Tribunal for a warrant to apprehend a person (s 37(1)). If the Tribunal issues the
warrant, it remains in force for 14 days unless the Tribunal revokes it or an
assessment of the person is conducted before then (s 37(4)). The warrant
authorises a police officer to apprehend and control the person and to bring the
person to a practitioner for an assessment (s 37(9)).
Arrest and questioning by police

65.

If a person commits a crime, or is suspected of having done so, the police have
powers to arrest them and to detain them for a limited time for questioning and
investigation. A person who is so arrested and detained has numerous rights at
common law and under statute, including that they be informed of their arrest and
the reasons for arrest, the right to remain silent, the right to communicate with a
lawyer, and the right to an interpreter, amongst others.

66.

Unless special provision is made, certain persons with disability who are subjected
to police powers of arrest and detention may be put at a greater disadvantage than
the general population, depending on the nature of their disability.

67.

For example, a person with impaired hearing may be unable to hear and understand
a police officer’s communication that they are being arrested, the reasons for their
arrest, and that they have the right to remain silent. People with intellectual
disabilities may also face disadvantage in the context of arrest and questioning
procedures. As the Australian Human Rights Commission (AHRC) notes, people
with an intellectual disability may:
•
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be more prone to suggestibility, so leading questions by interviewing officers
may be problematic;

68.

•

be eager to please a person perceived to be an authority figure leading to the
risk of giving answers he or she believes are desired, rather than correct;

•

be more likely to respond to questions in a manner they believe is expected of
them;

•

be prone to 'cued' or 'initiative behaviour';

•

have poor understanding of questions asked, and the implications of the
answers given;

•

try to hide their disability and may, for example, answer a question to which they
do not know the answer, so as not to appear 'dumb or stupid'. 29

This section discusses the common law and relevant statutory provisions for police
powers of arrest and questioning in the context of people with disability. While
powers of arrest are largely now governed by statute, it is useful to also understand
the common law position, as it is important in understanding some of the statutory
provisions (as will be seen in the discussion below).
Common law

69.

The common law position is that a police officer can make an arrest without a
warrant to prevent the commission of a felony, where a person is found committing a
felony or is reasonably suspected of doing so, or where a breach of the peace is
occurring. 30

70.

At common law, for an arrest to be lawful there must generally be:
•

a sufficient act of arrest;

•

communication to the arrestee that they are being arrested; and

•

communication to the arrestee of the reasons for the arrest.

71.

A sufficient act of arrest can be achieved through actual physical restraint, or by
words or conduct in circumstances where that person has submitted to the police
officer; 31 for example, if the police officer communicates to the person that they are
under arrest (‘you are under arrest’) and the person submits by words or conduct
(eg, by following the police officer to a police vehicle or a police station). 32

72.

The police officer must inform the person that he or she is under arrest. Whether
there has been sufficient communication will depend on the circumstances; there
are no specific words required or a particular formula to be followed. 33 Of particular
relevance, Stephenson LJ stated in R v Inwood [1973] 2 All ER 645 at 649 that
‘different procedures will have to followed with different persons, depending upon
their … physical or mental disabilities’. Accordingly, the common law recognises that
the obligation for a police officer to communicate to a person that they are arrested
may involve special procedures where that person has a disability.

73.

There will be a valid arrest if the arrester does all that is reasonable in the
circumstances to communicate that the person is under arrest. 34 In Wheatley v
Lodge [1979] 1 WLR 29, a person who was told he was under arrest and who then
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accompanied police was held to be under arrest despite the fact that he was deaf,
did not hear what had been said, and misunderstood what was happening. 35 The
court did not require the police to have done anything more.
74.

The person being arrested must also be informed of the reason for arrest. 36 The
reason for this requirement is that the ‘subject is entitled to know why he is deprived
of his freedom, if only in order that he may without a moment’s delay take such
steps as will enable him to regain it’. 37 Again, however, the police officer only needs
to do what is reasonable in the circumstances. 38

75.

Significantly, the common law does not permit police to arrest and then detain a
person in custody for the purposes of questioning or investigation (as opposed to
arresting the person to bring them before a judicial officer). However, most
jurisdictions have now introduced legislation to permit limited detention following
arrest for police questioning and investigation.
Statutory provisions

76.

There is legislation in all Australian jurisdictions providing powers of arrest. 39 Nearly
all jurisdictions have codified the common law obligations of police officers to inform
a person of the grounds for arrest. 40

77.

Following arrest, most jurisdictions provide for the limited detention of suspects for
questioning and investigation. The legislation in the jurisdictions also provide rights
to people detained, many of which are recognised and protected in the common
law, 41 including for example:

78.

•

the right to be informed of the suspect’s right to silence; 42

•

the right to communicate with a lawyer and a relative or friend; 43

•

the right to an interpreter; 44 and

•

the right to have questioning by police electronically recorded. 45

Before turning to a detailed description of the relevant statutory provisions of the
various jurisdictions, it is useful to note a number of key themes that emerge across
the jurisdictions.
Key issues and concepts
Reasonable periods of detention

79.

There is one common legitimate purpose for arrest: to take a person into custody for
the purpose of commencing proceedings against the person in a court. 46 Although
most Australian jurisdictions now allow for limited detention following arrest for
questioning and investigation, this has not changed the ultimate purpose of arrest. 47
Accordingly, the legislation specifies strict time limitations on how long a person can
be detained before being released or brought to a court. 48

80.

No jurisdiction expressly provides that a mandatory consideration in determining a
reasonable time for detaining a person for questioning and investigation is whether
that person has a disability. However, in some jurisdictions, the legislation is framed
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in a way that more clearly accommodates such considerations (though without
referring specifically to disability). For example, in Queensland, s 404(1)(e) of the
Police Powers and Responsibilities Act 2000 (Qld) provides that the person’s
‘physical capacity and condition, and mental capacity and condition’ is a
consideration that ‘must’ be taken into account in determining what is a reasonable
time to detain a person.
Support person
81.

In some jurisdictions, there is a statutory right for a person with disability to have the
assistance of a support person when being investigated and questioned by police
(see eg cl 31(1) of the Law Enforcement (Powers and Responsibilities) Regulation
2016 (NSW); s 422 of the Police Powers and Responsibilities Act 2000 (Qld)). The
role of a support person may vary. In NSW, a support person may assist and
support a ‘vulnerable person’, observe whether or not the interview is being
conducted properly and fairly, identify communication problems, and read and sign
the written interview record. 49
Right to communication assistance

82.

As outlined above, a person with disability may (depending on the nature of their
disability) have difficulty in understanding and communicating with police – eg, due
to a speech or hearing impairment. In most jurisdictions, there is some form of
statutory right to communication assistance (where this can practicably be
provided). This right is expressed in different ways across the jurisdictions; some
confer a right to an ‘interpreter’, whereas others refer to a ‘communication assistant’
more broadly.

83.

In some jurisdictions, it is clear that a person with disability has a right to an
interpreter or communication assistant in particular circumstances. For example:

84.

•

in NSW, an interpreter must be arranged if (broadly speaking) there are
reasonable grounds for believing that the person is unable, ‘because of any
disability’, to communicate with reasonable fluency; 50

•

in Queensland, the right is available where a police officer reasonably suspects
a relevant person is unable to speak English with reasonable fluency because
of a ‘physical disability’; 51 and

•

in South Australia, an investigating officer must make arrangements for the
suspect to be accompanied by a ‘prescribed communication assistant’ and to
use, or be provided with, a ‘prescribed communication device’ when
interviewing a suspect with ‘complex communication needs’ caused by
disability. 52

However, other jurisdictions’ legislation makes no express reference to disability,
and the question becomes whether the statutory words are wide enough to cover
such a scenario. For example, in Victoria, the right is available if the person in
custody ‘does not have a knowledge of the English language that is sufficient to
enable the person to understand the questioning’. 53 Similar provision is made in
Tasmania. 54 In WA, there is a right for people who have been arrested to an
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interpreter if they are ‘for any reason’ unable to understand or communicate in
spoken English sufficiently. 55
85.

It is also significant that, if a person who is unable to reasonably understand or
communicate in English is questioned or investigated, any evidence obtained in the
absence of an interpreter may be excluded by a court in its general discretion on the
basis of being unfair. In R v Cho [2001] QCA 196, the question of compliance with
the predecessor provision to s 433 of the Police Powers and Responsibilities Act
2000 (Qld) was said to be ‘subsumed … into the broader discretion based on
unfairness’ under common law for the court to exclude evidence (at [29]). 56 As noted
in Carter’s Criminal Law of Queensland, ‘it is within the court's general discretion to
exclude inculpatory statements by a person who is so lacking fluency in English that
it is unfair to rely on them’. 57

86.

Accordingly, even in jurisdictions which do not provide an explicit right to an
interpreter or communication assistant for a person with a relevant disability, a
failure by police to arrange appropriate assistance could potentially lead to an
exclusion of evidence obtained in such circumstances.
The caution and the right to silence

87.

There is no single ‘right to silence’, but, rather, a bundle of rights, differing ‘in nature,
origin, incidence and importance’. 58 For the purposes of this section, the most
relevant aspect to the right to silence is a person’s right to refuse to answer police
questions.

88.

A person accused of a crime is typically informed of this right by means of a caution
given to them by police prior to interrogation. Generally, if an accused participates in
the questioning process after being cautioned, they have waived the right to silence.

89.

Police are required to give the caution to an accused. In NSW, if a ‘vulnerable
person’ is given the caution, the custody manager must ‘take appropriate steps’ to
ensure that the person understands it. 59 However, in most jurisdictions, there is no
statutory requirement for police to take special measures to ensure that the caution
is properly understood. Accordingly, people with disability may be at a disadvantage.
The Australian Human Rights Commission has noted:

90.

•

the caution may contain words or concepts that a person with an intellectual
disability may not understand;

•

a person with a hearing impairment may fail to understand the police (eg if they
speak too quickly to enable the suspect to lip-read);

•

a person with an intellectual disability may not understand the ramifications of
participating in such a procedure. 60

There is some judicial authority that an accused must understand the caution and
that he or she has a right to silence in order for a record of interview to be
admissible. For example, R v Buchanan (1966) VR 9, the court was relevantly
considering whether to exclude a confession made by a person who had their

518

judgment affected by a head injury. In that context, Sholl J held at 15 (emphasis
added):
I would not be prepared to exclude such a statement as involuntary unless the evidence
showed that on the balance of probabilities the accused was incapable of appreciating
that he had a choice to remain silent, or incapable of exercising sufficient volition to give
effect to what he knew was such a right of choice.
91.

Accordingly, a failure by police to take steps to ensure a person with disability
understands that they have a right to silence may lead to the exclusion of evidence
obtained through questioning or investigation.
Police procedures and guidelines

92.

Importantly, there is a range of procedures and guidelines that set behavioural,
operational and administrative standards for police to apply in the exercise of their
powers. Although these guidelines do not generally have the force of law, and noncompliance will not trigger formal legal consequences, the extent to which these
guidelines contemplate special arrangements when dealing with people with
disability and the extent to which they are followed by police officers acting in good
faith may have a significant impact on how a person with disability is treated.

93.

For example, the Victoria Police Manual – Procedures and Guidelines (VPM)
requires that an independent third person be present when interviewing a person
with mental illness or intellectual disability (at 3). 61 Further, the independent third
person should be given the opportunity to confer with the suspect before the
interview (at 3). Where this procedure does not occur, a confession may be
excluded. 62 The VPM also recommends that a police officer ask the suspect to
explain in their own words what the caution means and what their rights are, and to
advise the independent third person if there are any concerns about the suspect's
understanding of the caution and their rights.

94.

The relevance of documents like the VPM were discussed in R v Warrell [1993] 1
VR 671 in the context of people with disability. In that case, internal instructions had
been circulated to police officers and were in operation concerning the interviewing
of intellectually disabled persons, which relevantly included that the person be
interviewed in the presence of an independent third person. After having
commented on the increased attention that had been given over time to the
additional care needed in interviewing persons who are at a significant disadvantage
to other members of the community, the Full Court of the Victorian Court of Appeal
(Phillips CJ, Hampel and Vincent JJ) stated at 681:
More recently, the special position of the intellectually disabled has been receiving
increased attention. The particular instructions, to which attention has been directed in
the present case, represent part of a process which has been underway for some time
to ensure that the principles [of voluntariness, fairness, and public policy] have practical
operation with respect to the interrogation of intellectually disabled persons and that the
rights which the law states are possessed by every member of the community can, as a
matter of practical reality, be exercised by those who are so disadvantaged. The
instructions create, of course, purely internal standards of conduct for members of the
police force and cannot be attributed the force of law. Nevertheless, they do indicate the
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level of care which must, if the integrity of the system is to be maintained, be taken in
such situations.
95.

Despite not having the force of law, internal guidelines of this nature can still be
relevant to a trial judge’s assessment of whether evidence obtained in the course of
questioning is admissible. In R v Warrell, the court considered that although the
police complied with the instructions by arranging for the presence of an
independent third person, ‘their failure or refusal to permit her to speak privately to
the applicant effectively denied him the support which should be accepted as
necessary’ (at 681). The court continued that speaking privately with the
independent third person ‘would have reduced or removed any doubts about the
fairness of the police interviewing procedure’ (at 682). Ultimately, the court held that
the trial judge, by failing to take this into account, ‘failed to take into account a factor
we consider was vital to the proper exercise of his discretion’ and that ‘evidence
which was likely to have had a significant bearing on the outcome of the trial was
wrongly admitted’ (at 682), and so set aside the jury’s guilty verdict. 63

96.

Such guidelines are internal documents, and are not freely available to the public.
Accordingly, we have not reviewed them for the purposes of this Chapter.
Adopting the record of interview

97.

There is also a common law requirement that an accused must adopt a record of
interview for it to be admissible as evidence. 64 A person with an intellectual disability
may not be able to read and understand a statement of record following a police
interview and thus may be unable to adopt or refute it. Further, poor short term
memory and listening skills due to an intellectual disability may prevent a person
from understanding a statement read aloud. 65

98.

There is no legal requirement on police to take special measures to ensure that a
person with disability understands what is being asked, and the significance of
signing the record of interview. In some cases, the evidence may be excluded by a
court in its general discretion on the basis that admitting the evidence would be
unfair.
Legislation in each jurisdiction regarding arrest and questioning procedures

99.

As indicated above, and set out in more detail below, the legislation in a number of
jurisdictions (but not all) makes specific provision (to varying degrees) in relation to
the procedures of arrest or questioning for certain categories of persons with
disability.
Commonwealth

100.

There are two key arrest powers for police under Commonwealth legislation.

101.

First, s 14A of the Australian Federal Police Act 1979 (Cth) confers a power of arrest
without warrant to ‘protective service officers’ of the Australian Federal Police for
‘protective service offences’ (as defined in s 4). Consistently with the common law,
arrested persons must be informed of the offence for which they are being arrested
(s 14C (1)), unless the person, ‘by his or her own actions’, makes it impracticable for
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the officer to inform them (s 14C (3)). Of particular relevance to people with
disability, s 14C (4) requires an officer, if they believe a person is unable to
understand the substance of the offence for which they are arrested because of ‘any
physical or mental disability’, to ‘take all reasonable steps to ensure that the person
is provided with an explanation of the substance of the offence that the person is
able to understand’.
102.

Second, s 3W of the Crimes Act 1914 (Cth) confers a power of arrest without
warrant on constables (defined as a member or special member of the Australian
Federal Police or a member of the police force or police service of a State or
Territory). Consistently with the common law, s 3ZD (1) reflects that the constable
must inform the person being arrested of the offence for which they are being
arrested. However, this requirement does not apply if the person ‘should, in the
circumstances, know the substance of the offence for which he or she is being
arrested’ or the arrestee’s actions ‘make it impracticable’ for the arrester to so inform
them (s 3ZD (3)).

103.

In contrast to the AFP Act, this arrest provision does not expressly provide that all
reasonable steps are to be taken to ensure the reason for arrest is communicated to
a person who may not otherwise understand the reason due to a disability.

104.

Part IC of the Crimes Act 1914 (Cth) provides for police powers of detention for the
purpose of investigating whether the person committed the Commonwealth offence
for which they were arrested or another Commonwealth offence they are reasonably
suspected of having committed (s 23C(2)). A person may relevantly be detained for
a reasonable period not exceeding 4 hours or, in the case of persons under 18
years of age and Aboriginal and Torres Strait Islander peoples, 2 hours (unless
extended in accordance with the Act) (s 23C(4)).

105.

Usually, 66 before questioning a person, an investigating official must relevantly:
•

inform the person of the caution (namely that the person ‘does not have to say
or do anything, but that anything the person does say or do may be used in
evidence’) (s 23F(1), (2)); and

•

Inform the person of their right to communicate with a friend or relative to
inform them of their whereabouts (s 23G (1) (a)) and a lawyer of their choice
(s 23G (1) (b)) and defer questioning for a reasonable time to allow for this.

106.

The person can be informed of the caution in in writing, but only ‘if that is the most
appropriate means of informing the person’ (s 23F (2)). In the context of a person
with a hearing impairment, assuming they can read, this provision would enable the
caution to be communicated in a manner that the person could comprehend.

107.

Relevantly, an investigating official must arrange for an interpreter and defer
questioning or investigation until the interpreter arrives if they believe on reasonable
grounds that a person is unable to communicate with reasonable fluency in English
because of a ‘physical disability’ (s 23N).
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New South Wales
108.

In NSW, arrest and investigation procedures are dealt with under the Law
Enforcement (Powers and Responsibilities) Act 2002 (NSW) and the Law
Enforcement (Powers and Responsibilities) Regulation 2016 (NSW).

109.

Section 99 deals with the power of police officers to arrest a person without warrant.
It provides, among other things, that the police officer must, as soon as is
reasonably practicable, take the person before an authorised officer to be dealt with
according to law (s 99(3)). However, the person may be detained under Part 9 for
the purpose of investigating whether the person committed the offence and for other
authorised purposes, for a reasonable time not exceeding 6 hours (or longer if
extended by a detention warrant) (ss 99(4), 114, 115).

110.

A range of factors, including the person’s ‘physical capacity and condition and
mental capacity and condition’, are to be taken into account in determining what is a
reasonable time (s 116). Section 101 deals with the power to arrest with a warrant.
When exercising these powers, the police officer must (among other things) tell the
arrestee the reason for the exercise of the power (ss 201-202). No specific provision
is made in relation to persons who may not be able to understand the reason, due to
a disability.

111.

Part 9 of the Act deals with investigations and questioning, including the giving of
the caution (s 122), and the right to communicate with a friend, relative, guardian or
independent person, and a lawyer (s 123). It also requires the custody manager to
arrange an interpreter for the person if they have reasonable grounds for believing
that the person cannot communicate with reasonable fluency because of a disability
(s 128(2), (5) of the Act). This requirement does not apply if the custody manager
believes on reasonable grounds that compliance is not reasonably practicable
because of the difficulty of obtaining an interpreter (s 128(3) (a), (6) (a)). An
investigation is deferred until the interpreter is present, unless the custody manager
believes on reasonable grounds that the urgency of the investigation, having regard
to the safety of other persons, makes deferral unreasonable (s 128(3) (b), (6) (b)).

112.

Section 112 (in Part 9) enables the regulations to modify that Part in relation to its
application to (among others) persons who have a disability (whether physical,
intellectual or otherwise).

113.

The Regulations do this in Part 3, which makes further provision in relation to the
questioning and investigation of ‘vulnerable persons’, who relevantly include:

114.

•

persons who have impaired intellectual functioning; 67 and

•

persons who have impaired physical functioning. 68

If a detained person is assessed as a ‘vulnerable person’, 69 the custody manager 70
must assist the person:
•
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in exercising the person’s rights under Part 9 of the Act, including any right to
communicate with a friend, relative, guardian or independent person and to

communicate with a lawyer (s 123), and to ensure that the caution and
summary of the provisions is given to the person under s 122 (cl 29);
•

ascertain the identity of the person responsible for their welfare and contact
that person to advise them of the detained person’s whereabouts and the
grounds for detention (cl 36(1));

•

attempt to determine any specific physical care needs of the person and
arrange for providing those needs if reasonably practicable (cl 36(2)); and

•

‘take appropriate steps’ to ensure that they understand the caution (cl 38(1)).
Also, where the caution is given in the absence of a support person, it must be
given again in the presence of a support person (cl 38(2)).

115.

A vulnerable person is also entitled to have a support person present during an
investigative procedure (cl 31(1) of the Regulations). The support person may assist
and support the vulnerable person, observe whether or not the interview is being
conducted properly and fairly, identify communication problems, and read and sign
the written interview record (s 34(1), (3), (4)). The custody manager must inform a
vulnerable person of their right to a support person before investigative procedures
start (cl 31(3)) and must defer the investigative procedure if a support person is
requested (s 31(5)) (unless there are reasonable grounds not to (see s 31(7))). 71

116.

Custody managers and all other police officers must also have regard to the
Guidelines set out in Sched 2 of the Regulations in the exercise of their functions
under Part 9 of the Act and Part 3 of the Regulations (cl 22). Of significance,
paragraph 3 of the Guidelines provides that:
In considering whether a detained person or protected suspect has a total or partial loss
of his or her mental functions, or a disorder or malfunction that results in the person
learning differently from a person without the disorder or malfunction, the custody
manager … should have regard to whether the person appears
(a) to have difficulty understanding the questions and instructions, or
(b) to respond inappropriately or inconsistently to questions, or
(c) to have a short attention span, or
(d) to receive a disability support pension, or
(e) to reside at a group home or institution, or be employed at a sheltered workshop,
or
(f)

to be undertaking education, or to have been educated at a special school or in
special education classes at a mainstream school, or

(g) to have an inability to understand a caution given to the person under s 122 of the
Act.
117.

If a vulnerable person is given the caution, the custody manager must ‘take
appropriate steps’ to ensure that they understand the caution (s 38(1)). Where the
caution is given in the absence of a support person, it must be given again in the
presence of a support person (cl 38)).
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Victoria
118.

In Victoria, common law powers of arrest without warrant have been abolished
(Crimes Act 1958 (Vic), s 457). Under s 458, a police officer may relevantly
apprehend a person if that person is committing an offence and the police officer
believes on reasonable grounds that apprehension is necessary for a reason
specified in the provision. 72 Section 459 confers powers to apprehend a person who
the police officer believes on reasonable grounds has committed an offence.

119.

Subdivision 30A in Div 1 of Pt 3 to the Crimes Act 1958 provides for the powers of
police in respect of custody and investigation of persons relevantly arrested. In this
context, the official has numerous relevant obligations, including:
•

to either release the person or bring them before a relevant judicial officer within
a reasonable time of being taken into custody (s 464A (1)). In determining what
constitutes a reasonable time, various matters in s 464A(4) may be considered
(none of these expressly mention a person’s disability);

•

to caution the person in custody before questioning (ie inform them that ‘[they]
do not have to say or do anything but that anything the person does say or do
may be given in evidence’) (s 464A(3));

•

to inform the person in custody that they can communicate with a friend or
relative to inform them of their whereabouts and with a lawyer; questioning and
investigation is generally deferred for a reasonable time to accommodate this (s
464C(1)); 73

•

before questioning, to arrange for the presence of a competent interpreter and
defer questioning or investigation until the interpreter is present in
circumstances where the person in custody ‘does not have a knowledge of the
English language that is sufficient to enable the person to understand the
questioning’ (s 464D).

Queensland
120.

In Queensland, s 365 of the Police Powers and Responsibilities Act 2000 (Qld)
confers on a police officer the power to arrest a person without warrant if the police
officer reasonably suspects the person has committed or is committing an offence
and arrest is reasonably necessary for at least one of the reasons there specified. 74
Section 369 deals with arrest under warrant. Consistently with the common law,
s 391(1) requires in either case that the police officer, as soon as is reasonably
practicable after arrest, inform the person that they are under arrest and of the
nature of the offence for which they are arrested. 75

121.

In the context of summary offences, after arresting a person without a warrant, the
police officer must take the person before a court to be dealt with according to law
as soon as reasonably practicable (s 393(1)). Where it is not practicable to bring the
person before a court promptly and the person is in custody in a police station, the
police officer at the police station must, as soon as reasonably practicable, do one of
the following (s 394(1)–(2)):
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•

decide whether or not to grant bail;

•

issue and serve a notice to appear on the person;

•

discontinue the arrest (for certain offences);

•

issue and serve an infringement notice (for certain offences); or

•

take the person before a court to be dealt with according to law.

122.

Chapter 15 of the Act deals with powers and responsibilities relating to investigation
and questioning for indictable offences. Under s 403, a police officer may detain a
person for a reasonable time to investigate, or question the person about, the
offence for which the person was arrested or any indictable offence the person is
suspected of having committed. There is a maximum of 8 hours for detention
(unless an extension is granted) (s 403(2)) and, in that 8 hours, the person may be
questioned for not more than 4 hours (s 403(4)). Of particular relevance, in
determining what is a reasonable time to detain a person, the person’s ‘physical
capacity and condition, and mental capacity and condition’ is specifically provided as
a consideration that ‘must’ be taken into (s 404(1) (e)).

123.

Division 2 of Part 3 provides for various safeguards for persons questioned for
indictable offences, including the right to communicate with a friend, relative or
lawyer (s 418).

124.

Further, under s 422, a police officer must not question a person who they suspect
is a person with ‘impaired capacity’ unless a support person is present while the
person is being questioned and they have first allowed the person to speak to a
support person in private. 76 This requirement is subject to the usual requirement of
practicability. Section 422(3) expressly provides that a person must suspend
questioning and comply with subsection (2) if, during questioning, it becomes
apparent that the person being questioned is a person with impaired capacity. 77

125.

Section 431 requires the caution to be given to a person before questioning,
including in writing if the person cannot hear adequately (s 431(2)). If the police
officer reasonably suspects the person does not understand the caution, the officer
may ask the person to explain the meaning of the caution in their own words and, if
necessary, the police officer must further explain the caution (s 431(3) and (4)).

126.

Section 433 provides a right to an interpreter where a police officer reasonably
suspects a relevant person is unable to speak English with reasonable fluency
because of a ‘physical disability’. 78 In those circumstances, the police officer must
arrange for the presence of an interpreter before starting to question the person and
delay the questioning or investigation until the interpreter is present (s 433).
South Australia

127.

Part 18 of the Summary Offences Act 1953 (SA) concerns arrest without warrant.
Section 75 confers a power of arrest on a police officer in the following terms:
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A police officer, without any warrant other than this Act, at any hour of the day or night,
may apprehend any person whom the officer finds committing, or has reasonable cause
to suspect of having committed, or being about to commit, an offence.
128.

Section 75 supersedes the common law power to arrest without warrant, but the
common law still plays an important role given that SA has not codified the
obligation to inform a person of the grounds of arrest.

129.

Although the power exists in an Act said to be concerned only with summary
offences, it has long been the position in South Australia that s 75 confers a power
of arrest in respect of all offences (subject to other statutory provision). 79

130.

Where a person is arrested under s 75, they must be delivered into the custody of
the police officer in charge of the nearest custodial police station, or a police officer
at a designated police facility, as soon as reasonably practicable (s 78(1)). If
apprehended on suspicion of having committed a serious offence, a police officer
may, for the purposes of investigating the suspected offence and before dealing with
the person in accordance with s 78(1), detain the person for the lesser of either the
period necessary to complete the investigation of the immediate offence or 4 hours
or such longer period (not exceeding 8 hours) as authorised by a magistrate
(s 78(2)).

131.

A person has numerous rights on arrest (whether with or without a warrant) under
s 79A:
•

the person is entitled to make one telephone call to a nominated relative or
friend to inform them of their whereabouts; and

•

where the person is apprehended on suspicion of having committed an offence,
the person is entitled:
–

to have a solicitor, relative or friend present during any interrogation or
investigation to which they are subjected;

–

to be assisted at an interrogation by an interpreter (if English is not the
person’s native language); and

–

to refrain from answering any question (unless required to, under law).

132.

The Summary Offences Regulations 2016 (SA) provide that an investigating officer,
if they interview a suspect whom they believe may have ‘complex communication
needs’, must make arrangements for the suspect to be accompanied by a
‘prescribed communication assistant’ 80 and to use, or be provided with, a ‘prescribed
communication device’ 81 for the purposes of the interview (r 19(1)), unless it would
not be reasonably practicable in the circumstances and the circumstances do not
warrant postponing the interview (r 19(2), (3)).

133.

Under r 18(1), a person is taken to have complex communication needs ‘if the
person has significant difficulty in communicating effectively with the interviewer,
whether the communication difficulty is temporary or permanent and whether
caused by disability, illness or injury’. 82
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Western Australia
134.

Police powers of arrest and questioning are dealt with in Part 12 of the Criminal
Investigation Act 2006 (WA). The provisions in that part do not make specific
provision in relation to people with disability.

135.

Section 128 provides separate arrest powers for police in relation to serious
offences and other offences which are not serious offences respectively.

136.

•

In relation to a serious offence, a police officer may arrest a person ‘if the officer
reasonably suspects that the person has committed, is committing, or is just
about to commit, the offence’ (s 128(2)).

•

In relation to an offence which is not a serious offence, there is an additional
requirement: the police officer must also reasonably suspect that one of the
specified events listed will occur if the person is not arrested, eg that the person
will endanger another person’s safety or property (s 128(3)).

Section 137(3) sets out general rights of people who have been arrested, ‘no matter
under what authority or written law’:
The arrested person is entitled
(a) to any necessary medical treatment; and
(b) to a reasonable degree of privacy from the mass media; and
(c) to a reasonable opportunity to communicate or to attempt to communicate with a
relative or friend to inform that person of his or her whereabouts; and
(d) if he or she is for any reason unable to understand or communicate in spoken
English sufficiently, to be assisted in doing so by an interpreter or other qualified
person.

137.

In addition to these rights, an arrested suspect is entitled to the following rights
under s 138(2):
•

to be informed of the offence for which he or she has been arrested and any
other offences that he or she is suspected of having committed;

•

to be cautioned before being interviewed as a suspect;

•

to a reasonable opportunity to communicate or to attempt to communicate with
a lawyer;

•

if he or she is for any reason unable to understand or communicate in spoken
English sufficiently, not to be interviewed until the services of an interpreter or
other qualified person are available.

138.

The officer in charge of the investigation must, as soon as practicable after the
arrest of an arrested suspect, inform them of their rights to communicate with a
lawyer and a relative or friend, and afford them their rights (s 138(3)).

139.

Section 139 provides for the detention of an arrested suspect for the purposes of
search, investigation, interview and deciding whether to charge them (s 139(2)).
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Under s 140, the detention of an arrested suspect must be for a reasonable period
(s 140(2) (b)) not exceeding 6 hours (unless authorised) (s 140(3) (a)).
140.

The factors to be taken into account in determining whether a period of detention is
reasonable are set out in s 141. There are many factors but none explicitly mention
a person’s physical or mental disability.
Tasmania

141.

Section 27 of the Criminal Code (Tas) contains the statutory powers for police to
make arrests without warrant. Further, in Tasmania, where it is lawful to arrest, the
police officer has a ‘duty’ to do so (s 27(9)).

142.

Section 301(2) of the Criminal Code provides that it is a ‘duty’ of an arrester to ‘give
notice, if practicable, of the process or warrant under which he is acting, or of the
cause of the arrest.

143.

The Criminal Law (Detention and Interrogation Act) 1995 (Tas) deals with matters
after a person is arrested. A person taken into custody may be detained for a
reasonable time for the purposes of questioning or investigation, in order to
determine their involvement in relation to an offence (s 4(2)). In determining what
constitutes a reasonable time, ‘consideration must be taken of, but is not limited to’
the matters set out in s 4(4) (which do not specifically refer to whether a person has
a disability).

144.

Section 5(1) provides for the right to an interpreter where a person ‘does not have a
knowledge of the English language that is sufficient to enable the person to
understand the questioning or investigation’. In those circumstances, the police
officer conducting the investigation must arrange for the presence of a competent
interpreter and defer the questioning or investigation until the interpreter is present.
This formulation of the right to an interpreter does not expressly refer to persons
who may not be able to understand the questioning or investigation by reason of a
disability, but the language is not so limited as to confine the right.

145.

Additionally, before any questioning or investigation, the police officer must inform
the person in custody that they may communicate with a friend or relative, and a
lawyer (s 6(1)). If the person requests to do so, the questioning and investigation
must be deferred for a time that is reasonable in the circumstances to enable the
person to make the communication (s 6(2)). 83
Australian Capital Territory

146.

Division 10.5 of Pt 10 of the Crimes Act 1900 (ACT) is about arrest and related
matters. A police officer may arrest a person for an offence without warrant if the
police officer suspects on reasonable grounds that the person has committed or is
committing the offence (s 212(1)(a)), amongst other grounds (see s 212(1)(b), (2)).

147.

The police officer must inform the arrestee, at the time of the arrest, of the offence
for which the other person is being arrested (s 222(1)). This requirement does not
apply if the arrestee should know what they are being arrested for; or if the
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arrestee’s actions ‘make it impracticable for the person making the arrest to inform
the other person of the offence for which he or she is being arrested’ (s 222(3)).
148.

The powers of arrest conferred on police officers do not expressly make provision
for circumstances involving their exercise in respect of a person with disability.

149.

The ACT does not provide statutory powers for questioning and investigation of
persons following police arrest. Part 1C of the Crimes Act 1914 (Cth), discussed
above, applies in many cases involving the investigation of offences in the ACT
(s 187 of the Crimes Act 1900 (ACT); s 23A (6) of the Crimes Act 1914 (Cth)).
Northern Territory

150.

Under the Police Administration Act 1978 (NT), a member of the Police Force may,
without warrant, arrest and take into custody any person where he or she believes
on reasonable grounds that the person has committed, is committing or is about to
commit an offence (s 123). A person must be informed of the reason for arrest
(whether with or without a warrant) at the time of the arrest or as soon as practicable
thereafter (s 127(1)). This requirement is met if a police officer informs the person of
the substance of the offence for which he is arrested and there is no need to use
precise or technical language (s 127(2)). Under s 127(3), the police officer need not
inform a person of the reason for arrest if:
•

the person ought, by reason of the circumstances in which he is arrested, to
know the substance of the offence for which he is arrested; or

•

the person arrested makes it impracticable by reason of his actions, for the
member effecting the arrest to inform him of the offence for which he is
arrested.

151.

If a police officer has arrested a person under s 123 without a warrant on a belief
held on reasonable grounds that the person had committed, was committing or was
about the commit an infringement notice offence, the member may generally take
the person into custody for up to 4 hours (s 133AB(1), (2)). If taken into custody, the
police office may search the person, remove items and use force that is reasonably
necessary (s 133AC).

152.

Otherwise, the person may be held in custody for a reasonable period to enable the
person to be questioned or investigations to be carried out (s 137(2)). Section 138
sets out factors to consider in determining a ‘reasonable period’ for this purpose;
none of these factors concern whether a person has a disability.

153.

Before any questioning or investigation commences, the investigating member must
inform the person in custody that they:
•

do not have to say anything but that anything they do say or do may be given in
evidence; and

•

may communicate with or attempt to communicate with a friend or relative to
inform them of the person’s whereabouts (s 140). No specific provision is made
in relation to people with disability.
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PART 1B: TRIAL PROCESSES AND DEFENCES

Fitness to be tried
154.

What is the purpose of laws regarding fitness to stand trial? A criminal trial may be a
complex and demanding process. Where a person with disability is accused of
committing an offence, a question may arise as to whether they have sufficient
functional capacity to make a plea, or to participate in the trial process more
generally. For instance, a cognitive impairment may compromise the person’s ability
to understand the case or evidence against them, instruct a lawyer or mount a
proper defence.

155.

Significant concerns would arise if a person were to be tried under such
circumstances. The Australian Law Reform Commission (ALRC) has observed that,
among other things, forcing a person to answer for their actions when they are
incapable of doing so could lead to an inaccurate verdict. Further, any trial and
conviction may not serve its purpose of holding the person accountable for
wrongdoing where they are incapable of understanding the connection between the
alleged crime, trial and punishment. 84

156.

Accordingly, the courts, and, subsequently, legislatures in each jurisdiction, have
developed principles to determine whether a person is fit to stand trial.
Distinction between fitness to plead and fitness to stand trial

157.

Fitness to plead and fitness to stand trial both concern the functional capacity of an
accused to engage in the trial process. Traditionally, the common law provided the
test for determining whether an accused would be fit to plead or stand trial.
However, there is now legislation in all Australian jurisdictions dealing with these
issues.

158.

A person’s ‘fitness to plead’ and their ‘fitness to stand trial’ or ‘fitness to be tried’ are
distinct questions at common law. 85 However, some jurisdictions have enacted laws
dealing only with a person’s fitness in one sense or another, while others have
provided for the manner in which a court is to assess both questions of fitness. For
present purposes, we have used the phrase ‘fitness to be tried’, except where the
distinction is relevant to the particular discussion, or when we are referring to the law
of a particular jurisdiction which provides for one kind of fitness or another.
Distinction between fitness to be tried and defence of mental impairment

159.

There is a difference between fitness to be tried (discussed here) and the defence of
mental impairment (discussed further below). The question of a person’s fitness to
be tried is concerned with the condition of the accused at the time of the trial, while
the defence of mental impairment is concerned with the condition of the accused at
the time of the offence. Accordingly, a person may be found not guilty by reason of
mental impairment even though they are found to be fit to be tried; that is, a person
may be found to be fit at their trial and yet be found to have been mentally impaired
at the time of the offence (for example, because the person received treatment in
the intervening period).
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Significance of whether a person is fit to be tried
160.

Whether a person with disability will be fit to be tried is a complex issue. It will
depend on the circumstances of the accused person and their disability, the
particular legislation concerned and the terms it uses.

161.

The consequences of a finding that a person is not fit to be tried can be very
significant. Perhaps most importantly, a person who has been found unfit may be
detained for a longer period than would have been the case had they been fit to be
tried and found guilty; in some cases, the period of detention may even be indefinite.

162.

Given the way in which questions of unfitness to be tried disproportionately affect
people with disability (and particularly people with cognitive, intellectual or
psychosocial disability), it is important to understand how the provisions operate, the
tests which are applied, and the way in which the interests of the accused person
are balanced against other interests, in circumstances in which the ordinary criminal
process cannot be followed.
Common law

163.

Although questions regarding fitness to plead or to stand trial are now largely
governed by legislation, it is worth setting out the position under common law as
well, as the common law position has informed the content of the relevant
legislation, and continues to be relevant in certain areas and in certain jurisdictions,
as discussed further below.

164.

There is a rebuttable presumption of fitness to plead or stand trial at common law. 86
At common law a court has a duty to consider the question of the defendant’s fitness
to plead or to stand trial ‘if there is material which raises a question as to that
person’s fitness to plead’; that is the case even if neither the defence nor the
prosecution asserts to the contrary. 87

165.

The common law test for determining whether the accused person is fit to stand trial
is drawn from the decision in R v Presser [1958] VR 45, which itself drew upon the
English case of R v Pritchard. 88 The Presser test has been referred to with approval
by the High Court, 89 and describes the ‘minimum standards’ for a person to be found
fit to be tried. 90 In order to be found fit to plead or to stand trial, a person must:
•

be able to understand the nature of the charge;

•

be able to plead to the charge and to exercise the right of challenge;

•

understand generally the nature of the proceeding, namely, that it is an inquiry
as to whether they did what they are charged with;

•

be able to follow the course of the proceedings so as to understand what is
going on in court in a general sense (though not necessarily the purpose of all
the various court formalities);

•

understand the substantial effect of any evidence that may be given against
them; and
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•

be able to make their defence or answer to the charge (though they need not
have the mental capacity to make an able defence). 91

166.

Various High Court decisions have clarified or expanded upon particular aspects of
the test.

167.

In Ngatayi v The Queen (1980) 147 CLR 1, Barwick CJ considered that the accused
need not understand that ‘an intent to kill was an indispensable element of the crime
with which he was charged’, but rather must have capacity to understand ‘the nature
of the proceedings to which he or she would be subject if a plea were made or
entered’: at 4.

168.

The majority in Ngatayi clarified that the test does not operate such that ‘an accused
can only be tried if he is capable, unaided, of understanding the proceedings so as
to be able to make a proper defence’: per Gibbs, Mason and Wilson JJ at 9
(emphasis added). Their Honours noted that an incapacity to understand
proceedings due to a language barrier is removed if an interpreter is available.
‘Similarly’, their Honours went on: 92
in deciding whether an accused is capable of understanding the proceedings so as to
be able to make a proper defence it is relevant that he is defended by counsel. If the
accused is able to understand the evidence, and to instruct his counsel as to the facts of
the case, no unfairness or injustice will generally be occasioned by the fact that the
accused does not know, and cannot understand, the law. With the assistance of
counsel he will usually be able to make a proper defence.

169.

In this regard, it is important to note that Presser itself was concerned with the
circumstance in which a person was unable to satisfy the minimum standards
because of cognitive impairment. However, the test would also potentially be
relevant for a person with disability whose disability prevented them from
understanding or participating in the process for some other reason. So much was
noted by Gaudron J in Eastman v The Queen, where her Honour observed that: 93
the question whether a person is fit to plead may arise for reasons other than mental
illness. It may arise, for example, because a person is deaf and dumb or, more
generally, because language difficulties make it impossible for him or her to make a
defence.

In this regard, it is important to note that many of the State and Territory laws
dealing with fitness to be tried are expressly concerned only with the question of a
person’s mental fitness. The common law seem to continue to govern the
determination of a person’s unfitness on some other basis.
170.

The length of the trial is also relevant to the assessment of fitness to stand trial. In
Kesavarajah, the trial judge failed to seek evidence from the experts on the impact
that a 60 day trial would have on the appellant. In this context, Mason CJ, Toohey
and Gaudron JJ held at 246 that:
There is simply no point in embarking on a lengthy trial with all the expense and
inconvenience to jurors that it may entail if it is to be interrupted by reason of some
manifestation or exacerbation of a debilitating condition which can affect the accused's
fitness to be tried. 94
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171.

If a trial proceeds when a defendant is not fit, the trial is a ‘nullity’ and ‘the only
course open to an appellate court is to set aside the verdict’: Eastman v The Queen
(2000) 203 CLR 1 at [63] per Gaudron J. Accordingly, the common law position is
that ‘if there is a question as to the accused person’s fitness to plead, the trial must
stop unless and until the appropriate body determines that he or she is fit to plead’. 95

172.

The jury determines whether an accused person is fit to plead or stand trial. 96 The
standard of proof is the balance of probabilities.
Commentary on the common law test for fitness

173.

The ALRC, in its report on Equality, Capacity and Disability in Commonwealth Laws
(ALRC Report 124), noted that the common law test for unfitness to stand trial may
place an undue emphasis on a person’s intellectual ability to understand specific
aspects of the legal proceedings and trial process, and too little emphasis on a
person’s decision-making ability: at [7.19].

174.

The ALRC also noted that, as a result of being determined unfit to stand trial, a
person may be subject to detention, for an uncertain period, in prison or in secure
hospital facilities. This may risk incentivising innocent people to plead (or being
advised to plead) guilty in order to avoid the consequences of unfitness: at [7.20].

175.

Other criticisms include that the test is both over-inclusive (as it makes some
accused persons unfit even if they can meaningfully participate in the trial process)
and under-inclusive (as it requires some accused persons to stand trial who, despite
being found to be fit to be tried according to the Presser criteria, are not capable of
effectively participating in the trial). 97 Further, concerns have been raised to the
effect that the test fails to take sufficient account of whether the accused person’s
fitness could be improved, either through additional support or by modifying the trial
process. 98
Statutory regimes for fitness to be tried

176.

Statutory regimes dealing with fitness (whether fitness to plead, fitness to stand trial,
fitness to be tried) exist in each Australian jurisdiction. The legislation in all
jurisdictions sets out the process for determining fitness and the consequences of a
finding of unfitness. The legislation builds on the common law, but is ‘far from
uniform between jurisdictions’. 99

177.

In all jurisdictions except New South Wales (NSW), Queensland and the
Commonwealth, the statute enumerates the Presser standards. In NSW and
Queensland, the common law test continues to apply of its own force. However, new
legislation in NSW will adopt the Presser standards when it commences. 100 In
relation to federal offences, the Commonwealth law picks up and applies the
relevant State or Territory law governing the determination of fitness. 101

178.

In keeping with the position at common law, in most jurisdictions, the issue of an
accused’s fitness may be raised by the parties or the judge. The question of fitness
may arise as an issue before or during the trial. Where the issue arises during the
course of the trial, it will be decided by judge or jury depending on the jurisdiction. In
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NSW and South Australia (SA), a person has a right of appeal against a finding of
fitness. 102
179.

We describe the relevant legislative provisions in more detail below. For ease of
reference, the relevant criminal law provisions are as follows:
•

Commonwealth: Crimes Act 1914 (Cth), Pt 1B Div 6

•

NSW: Mental Health (Forensic Provisions) Act 1990 (NSW), Pt 2 103

•

Queensland: Criminal Code (Qld), ss 613, 645

•

Victoria: Crimes (Mental Impairment and Unfitness to be Tried) Act 1997
(Vic), Pt 2

•

SA: Criminal Law Consolidation Act 1935 (SA), Pt 8A Div 3

•

Western Australia (WA): Criminal Law (Mentally Impaired Accused) Act 1996
(WA), Pt 3

•

Tasmania: Criminal Justice (Mental Impairment) Act 1999 (Tas), Pt 2

•

ACT: Crimes Act 1900 (ACT), Pt 13

•

Northern Territory (NT): Criminal Code Act (NT), Pt 2A Div 3

180.

In some jurisdictions the general mental health legislation provides for aspects of the
involuntary detention of forensic patients, including people found unfit to be tried.

181.

Before turning to the detailed examination of the provisions, it is useful to begin by
noting a number of key concepts and issues which arise across various jurisdictions.
Key concepts and issues
Special hearings and equivalent procedures

182.

183.

In most jurisdictions there are special hearing or other procedures to test the
evidence against an accused person who is not fit to stand trial. Each jurisdiction
makes provision for evidentiary and procedural aspects of the special hearing. In all
cases the hearing is conducted as nearly as possible to a criminal trial and the
person is taken to have pleaded not guilty. 104 Depending on the jurisdiction,
provision may also be made for:
•

the legal representative (if any) of the accused person to exercise the rights of
the accused person to challenge jurors or the jury;

•

the accused person to raise any defence that could be raised if it were a
criminal trial, including as to mental impairment or insanity; and

•

the accused person to give evidence.

Additionally, in Victoria, the ACT and the NT, provision is made for the judge to
explain certain matters to any jury, including in relation to the meaning of fitness to
be tried, the purpose of a special hearing, the options available to the jury and the
legal and practical consequences of those actions. 105
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184.

South Australian law does not provide for the conduct of a special hearing. Instead,
the court is able to employ the ‘alternate’ options for considering the question of
fitness and the ‘objective elements of the offence’ (under s 269M and s 269N).

185.

Queensland and WA also do not have special hearings to test the evidence against
an accused person if they have been found unfit to stand trial.

186.

•

In Queensland, if the unfitness is not permanent (or ‘temporary’), proceedings
are stayed until the Mental Health Review Tribunal decides the person is fit:
s 121 of the Mental Health Act 2016 (Qld). If unfitness is permanent, the
proceedings are discontinued and further proceedings may not be taken in
relation to the offence: s 122. If a person is found unfit for trial, the court must
make a forensic order (disability), a forensic order (mental health) or a treatment
support order: ss 130, 131, 132.

•

In WA, all that is required for the making of a custody order is that the court be
satisfied that it is appropriate to make such an order having regard to (amongst
other things) ‘the strength of the evidence against the accused’: Criminal Law
(Mentally Impaired Accused) Act 1996 (WA) ss 16(6)(a), 19(5)(a). Gooding et al
note that ‘[t]he level of scrutiny required to satisfy a judicial officer of “the
strength of the evidence against the accused” may … be of a lesser standard
than the usual standard of proof for criminal trials.’ 106

O’Carroll has noted that ‘[t]his practice is of concern as unfit persons in these
jurisdictions may be subject to custody orders or be involuntarily detained without
having been convicted of an offence’. 107
Standards of proof

187.

The issue of whether a person is fit to plead, or likely to become fit to plead, is
determined on the balance of probabilities.

188.

However, the standard of proof applicable in special hearings or equivalent
procedures testing the evidence against an accused who is unfit to stand trial is not
consistent.
•

Under the Commonwealth legislation, courts only have to be satisfied that there
is ‘a prima facie case’ against the accused, as opposed to the criminal justice
standard of beyond reasonable doubt. According to s 20B(6), a prima facie case
is established if there is evidence that would (except for the circumstances by
reason of which the person is unfit to be tried) provide sufficient grounds to put
the person on trial in relation to the offence. 108

•

In other Australian jurisdictions there is legislation that requires a court to be
satisfied beyond reasonable doubt that a person who is unfit for trial committed
at least the conduct or objective elements of the alleged offence.
–
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In Tasmania, Victoria, the NT and NSW, a judge or a jury has to be
satisfied beyond reasonable doubt that a person who is unfit for trial
committed the offence.

–

•

In SA, the court must be satisfied beyond reasonable doubt of the
establishment of the ‘objective elements of the offence’: Criminal Law
Consolidation Act 1935 (SA), ss 269M (B) (2), 269N (A) (2).

The Queensland and WA legislation does not require a judge or jury to be
satisfied beyond reasonable doubt that in relation to the person’s conduct or the
elements of the offence.

Disposition
189.

Disposition is dealt with differently across Australian jurisdictions.

190.

In Western Australia, Queensland and Tasmania, courts can decide whether to
make a custodial order (or equivalent 109) or to release the accused person. 110 The
term of detention under such an order is indefinite (though periodic reviews occur).
In that regard, these jurisdictions resemble the traditional ‘Governor’s pleasure’
model of detention (discussed below in the context of the defence of mental
impairment). 111

191.

Victoria and the Northern Territory adopt a ‘nominal term’ approach to disposition. 112
After finding that an accused is unfit to stand trial and should not be released, a
nominal term is set. 113 In effect, this still involves indefinite detention. A nominal term
serves only to bring the matter back to court for ‘review’ to determine whether the
person should be released. 114 Broadly speaking, on review there is a rebuttable
presumption that the person be released unless they pose a serious risk to the
public. 115 In Victoria, the presumption is that a custodial order must be varied to a
non-custodial order; while in the Northern Territory, the presumption favours
unconditional release for all types of order.

192.

NSW and SA impose ‘limiting terms’, which are essentially an estimate of the
sentence the court would have considered appropriate if the special hearing had
been a normal trial of criminal proceedings against a person who was fit to be tried
and found guilty. 116 Importantly, unless an extension to the limiting term is granted, a
person is released from detention after the limiting term. 117

193.

The Commonwealth and the ACT apply fixed terms. 118 Under the Crimes Act 1914
(Cth), if the court determines that a person is unfit and orders that the person be
detained in a hospital or other place (including a prison) under s 20BC, the period of
detention cannot exceed ‘the maximum period of imprisonment that could have
been imposed if the person had been convicted of the offence charged’: s 20BC (2).
Similarly, in the ACT, if the court makes a custody order and the court would have
imposed imprisonment if the hearing were a normal criminal trial, the court must
identify a sentence that would have been appropriate and the person cannot be
detained for longer than that term. 119 A person can be released before the expiry of
the fixed term. 120
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Legislation in each jurisdiction concerning fitness to be tried
Commonwealth
194.

Part IB of the Crimes Act 1914 (Cth) concerns ‘[s]entencing, imprisonment and
release of federal offenders’. The application of Commonwealth and State and
Territory laws in particular criminal law proceedings raises complex issues. The
ALRC Report 124 provided a useful explanation of the way in which the laws
interact and intersect, as follows:
The consequences of a determination that a federal offender is unfit are set out in the
Crimes Act. These provisions apply to federal offenders being dealt with by state or
territory courts—despite the operation of the Judiciary Act discussed above. In relation
to proceedings for federal offences, the provisions of state or territory law give way to
provisions of the Crimes Act to the extent of any inconsistency. While state or territory
law regulates the mode of determination of unfitness to stand trial, the consequences
flowing from the determination will be regulated by Commonwealth law. 121

195.

Division 6 of Part IB of the Crimes Act deals with ‘[u]nfitness to be tried’. ‘Fit to be
tried’ is defined as including ‘fit to plead’ (s 16), reflecting the fact that the
substantive question of fitness to be tried is determined by the relevant State or
Territory law, which may deal with either question (or both).

196.

The issue of whether an accused is fit to be tried may be raised (by the prosecution,
the person or the person’s legal representative) in a committal hearing for a federal
offence on indictment.

197.

If the matter is raised, the magistrate must refer the proceeding to the court that
would have heard the matter if the person had been committed for trial: s 20B (1). If
that court then finds the person fit to be tried, the proceeding is remitted back to the
magistrate for the committal hearing to continue: s 20B(2). If the court finds that the
person is not fit to be tried, it must determine whether there is a ‘prima facie case’
that the person committed the relevant offence: s 20B (3). In such a circumstance,
the court may order the person to be detained in prison or hospital for so long only
as is reasonably necessary to allow the court to determine whether it will make an
order under s 20BA dismissing the charge or an order under s 20BB detaining the
person in prison or hospital or granting the person bail: s 20B (5). 122

198.

If the court decides there is not a prima facie case, it must dismiss the charges and
release the person from custody: s 20BA (1).

199.

The court must also dismiss the charges and release the person from custody if it
has decided there is a prima facie case, but, having regard to certain factors
(including the ‘health or mental condition of the person’, whether the offence was of
a ‘trivial nature’ and whether the offence was committed under extenuating
circumstances), it considers that it would be inappropriate to impose any
punishment other than a nominal punishment on the person: s 20BA (2).

200.

If the court decides there is a prima facie case, but does not dismiss the charge
under s 20BA (2), it must determine whether the person will be fit for trial within
12 months: s 20BA (4). (A court must not make this determination unless it has
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obtained and considered evidence from a qualified psychiatrist or medical
practitioner: s 20BA (5).)
201.

If the court determines that a person will become fit within 12 months, and that the
person is ‘suffering from a mental illness or a mental condition’ for which treatment
is available in a hospital, the person may be detained in a hospital (if they do not
object to being detained in a hospital) or another other place (including a prison) or
be granted bail on condition that they live at a specified place until they are fit for
trial: s 20BB(1), (2). 123 The relevant proceedings continue if the person becomes fit
within 12 months: s 20BB (3). If the person does not become fit within 12 months,
ss 20BC (2) and (5) (discussed below) apply to the person as if the court had
originally determined that they would not become fit within 12 months: s 20BB (4).

202.

If the court determines that the person will not be fit for trial within 12 months, the
court may order the accused to be detained for a specified period not exceeding the
maximum period of imprisonment that could have been imposed if the person had
been convicted of the offence charged: s 20BC(1), (2).

203.

If the person is suffering from a mental illness or mental condition for which
treatment is available in a hospital and the person does not object to being detained
in a hospital, the court must order that the person be detained in a hospital:
s 20BC(2)(a). Otherwise, the person will be detained in a place other than a hospital
(including a prison): s 20BC (2) (b).

204.

Where it considers it more appropriate to do so, the court may exercise a discretion
to order the person’s release from custody either absolutely or subject to conditions
applying for a specified period not exceeding 3 years: s 20BC(5).

205.

At least once every 6 months, the Commonwealth Attorney-General must consider
whether a person detained under s 20BC (2) should be released from detention:
s 20BD (1)). The Attorney-General may order the release of the detained person
before the expiry of the detention order; the release may be ordered with or without
conditions: s 20BE (and the release order may be revoked if the person fails to
comply with the conditions: s 20BF).
New South Wales
The current law - Mental Health (Forensic Provisions) Act 1990 (NSW)

206.

In NSW, fitness to be tried is dealt with in Part 2 of the Mental Health (Forensic
Provisions) Act 1990 (NSW). This Part of the Act is concerned with ‘[c]riminal
proceedings in the Supreme Court and District Court relating to persons affected by
mental disorders’. The current regime will be repealed when the Mental Health and
Cognitive Impairment Forensic Provisions Act 2020 (NSW) commences. This
section deals with the regime under the existing Act, but notes the impending
changes further below.

207.

The existing Act does not define ‘fitness’ to be tried or prescribe the criteria to be
applied; the common law test continues to govern the substantive question. The
question is determined by the judge alone (s 11(1)) on the balance of probabilities
(s 6).
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208.

The issue of a person's fitness to be tried may be raised by any party or by the
Court: s 5. The question is, so far as practicable, to be raised before arraignment (ie
before the reading of the charges and the entry of a plea of guilty or not guilty);
however, it can be raised at any time during the course of the hearing of the
proceedings for the offence: s 7(1).
There are different procedures depending on whether the question of unfitness is
raised before or after arraignment: ss 7-10. Put broadly, a court must determine the
question of fitness to be tried unless:
•

it finds that the question of a person’s unfitness to be tried has not been raised
in good faith (s 10(2)); or

•

it decides not to conduct an inquiry, but to dismiss the charges where it is
inappropriate to inflict any punishment, having regard to the trivial nature of the
offence or charge, the nature of the person's disability or any other matter
(s 10(4)).

209.

The proceedings will continue if the accused is found fit following an inquiry: s 13. 124

210.

If the accused is found unfit, the person must be referred to the Mental Health
Review Tribunal to determine whether the person will become fit to be tried within
the next 12 months: ss 14(a), 16(1). The court may, pending the Tribunal’s
determination, adjourn proceedings, grant the person bail, remand the person in
custody and make any other appropriate orders: s 14(b).

211.

If the Tribunal determines that a person will become fit within 12 months, it must
also determine whether the person is ‘suffering from mental illness’ or whether the
person is ‘suffering from a mental condition’ for which treatment is available in a
mental health facility and whether the person objects to being detained in a mental
health facility: s 16(2). The Tribunal must notify the court of its determinations in this
regard: s 16(3). The court may either grant bail or order that the person be taken to
and detained in a mental health facility (if the Tribunal has determine that the person
does not object) or a place other than a mental health facility, for a period not
exceeding 12 months: s 17(2), (3).

212.

If the Tribunal determines that a person will not become fit to be tried within
12 months and the Director of Public Prosecutions (the DPP) advises under s 19(1)
(a) that no further proceedings will be brought, the person must be released: s 20.

213.

If the DPP advises that further proceedings will be brought, the court must hold a
‘special hearing’: s 19(1) (b). A special hearing has the purpose of:
ensuring, despite the unfitness of the person to be tried in accordance with the normal
procedures, that the person is acquitted unless it can be proved to the requisite criminal
standard of proof that, on the limited evidence available, the person committed the
offence charged or any other offence available as an alternative to the offence
charged. 125

214.

A special hearing is to be conducted ‘as nearly as possible’ to a criminal trial:
s 21(1). Certain procedural and evidentiary aspects of the special hearing are
prescribed in s 21(3). The court may return one of the following verdicts under s 22:
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•

not guilty of the offence charged;

•

not guilty on the ground of mental illness;

•

that on the limited evidence available, the accused person committed the
offence charged or an alternative offence; or

•

that on the limited evidence available, the accused person committed an
offence available as an alternative to the offence charged.

215.

A judge is to decide if the defendant committed the offence or an alternative offence
at a special hearing, except where there has been an election for a jury satisfying
the conditions in s 21A(1).

216.

If the court holds that it would have imposed a custodial sentence if the accused had
been convicted following a normal trial, then the court must impose an equivalent
term known as a ‘limiting term’: s 23(1). If a non-custodial sentence would have
been appropriate following an ordinary trial, the court may ‘impose any other penalty
or make any other order’: s 23(2). If a custodial sentence is imposed, the matter is
referred to the Tribunal, which determines whether the person is suffering from a
mental illness or a mental condition treatable in a mental health facility and whether
the person objects to being detained in such a facility: s 24. The court may then
make orders (for their detention either in a mental health facility or in another place)
accordingly: s 27.

217.

The Tribunal reviews the detention, care and treatment of persons subject to a
limiting term in hospital, prison or elsewhere at least once every 3 months for the
first 12 months and at least once every 6 months thereafter: Mental Health Act 2007
(NSW) s 37; see also definition of ‘involuntary patient’ in s 4, referring to the
definition of ‘forensic patient’ in the Mental Health (Forensic Provisions) Act 1990
(NSW) (see s 42).
Future law – the Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW)

218.

The Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW)
deals with fitness to be tried under Part 4. The Act will commence on a date yet to
be proclaimed.

219.

The Act adopts a test for fitness in s 36 that is in similar terms to the Presser test. A
person is taken to be unfit to be tried for an offence if the person cannot do one or
more of the things specified in s 36(1)(a)-(i), because the person has ‘a mental
health impairment or cognitive impairment, or both, or for another reason’. Those
things include understanding the offence, pleading to the charge, following the
course of the proceedings so as to understand what is going on in a general sense,
and understanding the substantial effect of any evidence given against the person.

220.

The Act defines ‘mental health impairment’ and ‘cognitive impairment’. A person has
a ‘mental health impairment’ if:
•
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the person has a temporary or ongoing disturbance of thought, mood, volition,
perception or memory; and

221.

•

the disturbance would be regarded as significant for clinical diagnostic
purposes; and

•

the disturbance impairs the emotional wellbeing, judgment or behaviour of the
person. 126

A person has a ‘cognitive impairment’ if:
•

the person has an ongoing impairment in adaptive functioning; and

•

the person has an ongoing impairment in comprehension, reason, judgment,
learning or memory; and

•

the impairments result from damage to or dysfunction, developmental delay or
deterioration of the person’s brain or mind that may arise from a condition set
out in subsection (2) or for other reasons. 127

222.

The Act specifies some conditions that may give rise to a ‘cognitive impairment’ or
‘mental health impairment’, but notes that such impairments ‘may also arise for other
reasons’. 128

223.

Under the new Act, the court will be able to determine both whether a person is fit to
be tried and whether they are likely to become fit to be tried within 12 months. This
removes the need for referral to the Mental Health Review Tribunal, except in cases
where the court determines that the defendant is likely to become fit to be tried
within 12 months (in which case, the Tribunal will have the final say on whether the
person has become fit). 129 In determining whether the defendant is unfit to be tried,
the court will be required to consider (among other things) whether the trial process
can be modified, or assistance provided, to facilitate the defendant’s understanding
and effective participation in the trial. 130

224.

The Act will replicate much of the existing legislation in relation to special
hearings. 131 It will also provide for a court to impose a ‘limiting term’ (in cases where
it would have imposed a sentence of imprisonment) and to refer the person to the
Tribunal, to take over the treatment and supervision of the person, including the
disposition of the person. 132 It will no longer be necessary for the person to come
back before the court for an order following the referral to the Tribunal.
Queensland

225.

In Queensland, fitness to be tried is dealt with in the Mental Health Act 2016 (Qld)
and ss 613, 645 of the Criminal Code. 133

226.

Under the Criminal Code:
•

541

Section 613(1) provides that, when an accused person is called upon to plead
to the indictment, and ‘it appears to be uncertain, for any reason, whether the
person is capable of understanding the proceedings at the trial, so as to be able
to make a proper defence’, a jury will determine whether the person is so
capable. If the jury finds that the person is not so capable, they must say
whether that is because the accused person is of ‘unsound mind’ or for some
other specified reason: s 613(3). The court may then either discharge the

accused or order that they be admitted to an authorised mental health service to
be dealt with under the Mental Health Act 2016 (Qld): s 613(3).
•

Section 645(1) provides that, if on the trial of a person charged with an
indictable offence, it is alleged or appears that the person is not of sound mind,
and the jury finds that the person is not of sound mind, the court is required to
order the person to be admitted to an authorised mental health service to be
dealt with under the Mental Health Act 2016 (Qld): s 645(1).

227.

Under s 110 of the Mental Health Act 2016, where a person is charged with a
serious offence (other than a Commonwealth offence), the person, their legal
representative or the DPP can refer the question of fitness to the Mental Health
Court. The Mental Health Court must then decide whether the person is fit for trial:
s 118(2). There is no test prescribed; the common law continues to govern the
substantive question of whether a person is fit to be tried.

228.

When the Court decides whether an accused is fit for trial, it must also consider
whether the unfitness is ‘permanent’: s 118(3). If the unfitness is not permanent
then, under s121, proceedings are stayed until the Mental Health Review Tribunal
decides the person is fit under the review process dealt with in Chapter 12 Part 6 of
the Act, discussed below. If the unfitness is permanent, the proceedings are
discontinued and further proceedings may not be taken in relation to the offence:
s 122. If the person is found fit for trial, the proceedings continue: s123.

229.

If a person is found unfit for trial, the court may make a forensic order (disability), a
forensic order (mental health) or a treatment support order: ss 130, 131, 132. A
forensic order (mental health) is more restrictive of a person’s rights and liberties
than a treatment support order: s 130(2). In deciding which order to make, the court
must have regard (amongst other things) to the relevant circumstances of the
person: s 133.

230.

The court must make a forensic order if it considers it ‘necessary because of the
person’s mental condition, to protect the safety of the community, including from the
risk of serious harm to other persons or property’: s 134(1).

231.

•

The court is to make a forensic order (mental health) if it considers that the
person’s unfitness for trial is because of a mental condition other than an
intellectual disability (s 134(3) (a) (i)); or the person has a dual disability and
needs involuntary treatment and care for the person’s mental illness, as well as
care for the person’s intellectual disability (s 134(3) (a) (ii)).

•

The court is to make a forensic order (disability) if it considers the person’s
unfitness for trial is because of an intellectual disability; and the person needs
care for the person for the person’s intellectual disability but does not need
treatment and care for any mental illness (s 134(3)(b)).

In relation to summary offences 134 that are to be heard and determined by the
Magistrates Court, the Court may dismiss a complaint if it is reasonably satisfied, on
the balance of probabilities, that the person is unfit for trial: s 172. Without limiting
this power, if the Magistrates Court is reasonably satisfied that the person is unfit but
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is likely to become fit within 6 months, it can adjourn the hearing of the complaint:
s 173(1), (2). If the person is still unfit after 6 months, the court may dismiss the
complaint: s 173(3).
232.

Chapter 12 Part 6 of the Mental Health Act 2016 (Qld) concerns ‘Review of fitness
for trial’. Division 1 applies to a person charged with an offence if a finding of
unfitness has been made in relation to that person: s 484. In this context, a ‘finding
of unfitness’ includes a finding by the Mental Health Court under s118 of the Mental
Health Act 2016 (Qld) that a person is unfit for trial and the unfitness is not
permanent; or a finding by a jury under s 613 or 645 of the Criminal Code on the trial
of a person for an indictable offence: Mental Health Act 2016 (Qld) s 485. The
Mental Health Review Tribunal must review the person's mental condition and
fitness for trial every 3 months for the first year following the court's decision and at
6-month intervals thereafter: s 486(1). 135 If the Tribunal decides under s 488 that the
person is not likely to be fit for trial within a reasonable time, the DPP must then
decide whether the proceedings should be discontinued: s 490. If discontinued, the
person cannot be prosecuted again for the offence: s 492(3). The treatment support
order or forensic order remains in place: s 492(4).
South Australia

233.

In SA, fitness to stand trial is dealt with under Div 3 in Part 8A of the Criminal Law
Consolidation Act 1935 (SA). Part 8A concerns ‘[m]ental impairment’ and Div 3 of
that part is concerned with ‘[m]ental unfitness to stand trial’.

234.

The test for unfitness is provided in s 269H, and broadly reflects the Presser criteria.
Under s 269H:
269H—Mental unfitness to stand trial
A person is mentally unfit to stand trial on a charge of an offence if the
person's mental processes are so disordered or impaired that the
person is:
(a)

unable to understand or respond rationally to the charge;

(b)

unable to exercise procedural rights; or

(c)

unable to understand the nature of the proceedings or follow the
evidence or the course of the proceedings.

235.

The SA Act does not preclude magistrates from deciding fitness to stand trial since
‘judge’ is defined as including magistrates and ‘court’ generally refers to the
Supreme and District Courts or a court of summary jurisdiction. A person’s mental
fitness to stand trial is presumed unless proven otherwise by the investigation: s
269I. Where a person is being tried in the District Court or the Supreme Court, the
question of a defendant’s mental fitness to stand trial is determined by a jury unless
the defendant has elected to have the matter determined by a judge alone:
s 2269B(1).

236.

If there are reasonable grounds to suppose that a person is mentally unfit to stand
trial, the court before which the person is to be tried may order an investigation
under Div 3 of the defendant's mental fitness: s 269J(1). The court’s power to order
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an investigation may be exercised on the application of the prosecution or defence
or at the judge's own initiative in order to prevent a possible miscarriage of justice:
s 269J(2). If an investigation is ordered, the court may adjourn or discontinue the
trial to allow for the investigation: s 269J (3).
237.

Before the formal investigation commences, the court may require psychiatric or
other expert reports that may exist on the defendant's mental condition and may
itself have such a report prepared: s 269K(1). If it appears from the report that the
defendant is mentally unfit to stand trial but that there is a reasonable prospect that
the defendant will regain the necessary mental capacity over the next 12 months,
the court may adjourn the trial for not more than 12 months: s 269K(2). If the court
orders an investigation into a defendant's mental fitness to stand trial, this question
may, at the discretion of the judge, be separately tried before any other issue that is
to be tried: s 269L.

238.

The court may decide to decide either the question of mental fitness to stand trial
first (s 269M) or the objective elements of the offence first (s 269N).
•

If the court decides that the question of the defendant’s mental fitness is to be
tried first, and finds that they are unfit, then the court hears evidence and
representations from both sides regarding whether the ‘objective elements of
the offence are established’: s 269M(B)(1). If the court is satisfied beyond
reasonable doubt that the objective elements of the offence are established, the
court must declare the person to be liable to supervision under Division 4
Subdivision 2: s 269M (B) (2). If not, the person is not guilty and discharged.

•

If the court decides to proceed first with the trial of the objective elements of the
offence, and the court finds that those elements are established, it must then
hear evidence and decide the question of mental fitness: s 269N(A),
269N(B)(1). If the court finds that the defendant is mentally unfit to stand trial (or
the parties agree), it must record a finding to that effect and declare the
defendant to be liable to supervision under Division 4 Subdivision 2: s 269N (B)
(3), 269N (B) (5). Otherwise, the court must proceed with the trial: s 269N (B)
(4).

239.

This procedure allows the question of fitness to be avoided if one of the elements of
the offence is not established.

240.

Division 3A of Part 8A provides for the ‘[d]isposition of persons with mental
impairment charged with summary and minor indictable offences’. Under s 269NB
(2), if the objective elements of the offence are established but the person is
mentally unfit to stand trial, the court may: dismiss the charge and release the
defendant unconditionally; declare the defendant to be liable to supervision; order
the release of the defendant on licence a period not exceeding 5 years (with or
without conditions); adjourn the proceedings; remand the defendant on bail; or make
any other order the court thinks fit.

241.

In determining whether to release a person, or the conditions of a licence, the
‘paramount consideration’ is ‘protect[ing] the safety of the community (whether as
individuals or in general)’ s 269NA (2). This paramount consideration outweighs the
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principle that ‘restrictions on the defendant’s freedom and person autonomy should
be kept to a minimum’: s 269NA (2).
242.

If there is an investigation into unfitness, or a court conducting committal
proceedings reserves the question, the court may release the defendant on bail or
commit the defendant to an appropriate form of custody (but not a prison unless the
court is satisfied that there is, in the circumstances, no practical alternative) until the
conclusion of the investigation: s 269X (1). The same applies where a court declares
a person liable to supervision but there are unresolved questions about how to deal
with the person: s 269X (2).

243.

Division 4 of Part 8A deals with the disposition of persons declared to be liable to
supervision. Under s 269O, the court by which a defendant is declared to be liable to
supervision may: release the defendant unconditionally; or release the defendant on
license on certain conditions, including that a person reside at specified premises,
undergo assessment or treatment or be monitored electronically.

244.

If the defendant is committed to detention, the defendant is in the custody of the
relevant Minister and the Minister may give certain directions for the custody,
supervision and care of the person, including as to whether the person should be
kept in custody in prison: s 269V.

245.

When making a supervision order, the court must fix a ‘limiting term’ equivalent to
the period of imprisonment or supervision that would have been appropriate if the
defendant had been convicted: s 269O(2). The supervision order lapses at the end
of the limiting term: s 269O (3).
Tasmania

246.

In Tasmania, unfitness to stand trial is dealt with in Part 2 of the Criminal Justice
(Mental Impairment) Act 1999 (Tas). The Act is applicable to all Tasmanian courts: s
4.

247.

The test for unfitness is set out in s 8:
A person is unfit to stand trial for an offence if, because the person’s
mental processes are disordered or impaired or for any other reason,
the person –

248.

(a)

unable to understand the nature of the charge, or

(b)

unable to plead to the charge or to exercise the right of
challenge; or

(c)

unable to understand the nature of the proceedings; or

(d)

unable to follow the course of the proceedings; or

(e)

unable to make a defence or answer the charge.

Section 8(2) provides that a person is not unfit to stand trial if the person is unable to
make a defence or answer the charge for the only reason that the person is
suffering from memory loss.
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249.

There is a presumption of fitness to stand trial. That presumption is rebutted if it is
established, on the balance of probabilities, under an investigation, that the person
is unfit to stand trial: s 9.

250.

A court can, at the judge’s own initiative or on the application of the prosecution or
defence, reserve for investigation a defendant’s mental fitness to stand trial: s 10(1).
The procedure changes depending on when the question is raised:
•

If the question of the defendant’s fitness arises during preliminary proceedings
for an indictable offence, the question of fitness for trial must be reserved for
determination by the Supreme Court ‘and the proceedings are to be completed
in accordance with appropriate criminal procedures’: s 10(2).

•

If the question arises after the trial begins, the trial court decides whether to
adjourn proceedings or discontinue the trial in order to investigate the
defendant’s fitness: s 10(3).

251.

The court must not conduct an investigation unless there is a ‘real and substantial
question’ as to fitness to stand trial: s 10(5).

252.

Where proceedings are in the Supreme Court, the question of fitness to stand trial
must be determined by a jury: s 12(1). If a jury determines that the person is unfit, it
must also determine whether the defendant is likely to become fit to stand trial within
the following 12 months: s 12(4).

253.

If the court finds the person unfit, it must determine whether the person is likely to
become fit within 12 months: s 14(1). If the court finds that the person is likely to
become fit to stand trial during that period, the court must adjourn the proceedings
for a period not exceeding 12 months: s 14(2). If, after that adjournment, the court
considers that the grounds on which the investigation was thought to be necessary
no longer exist, the court may decide not to proceed with the investigation and call
on the person to plead: s 14(4). If the person does not plead, the court must enter a
plea of not guilty.

254.

If the court finds that the person is not likely to become fit to stand trial within 12
months, or in fact the person does not become fit, the court must hold a ‘special
hearing’ (s 15(1), the purpose of which is to ‘determine whether, despite the
unfitness of the defendant to stand trial, on the limited evidence available the
defendant is not guilty of the offence’: s 15(2).

255.

The onus and standard of proof at special hearings is the same as in criminal
proceedings (ie beyond reasonable doubt) and otherwise the special hearing is to
be conducted ‘as nearly as possible’ to a criminal proceeding: s 16(1). Section 16(3)
makes provision for certain evidentiary and procedural aspects of the special
hearing.

256.

Under s 17, the following findings are available to a court at a special hearing: not
guilty of the offence charged or any alternative offence; not guilty on the ground of
insanity or a finding to the same effect; or that a finding cannot be made that the
defendant is not guilty of the offence charged or any offence available as an
alternative.
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257.

A defendant who is found not guilty of an offence at a special hearing is taken to
have been found not guilty at an ordinary criminal trial: s 18(1). If the defendant is
found not guilty due to unsound mind, or a finding cannot be made that the
defendant is not guilty, the court may make a restriction order, 136 release the
defendant under a supervision order, 137 make a treatment order under the Mental
Health Act 2013 (Tas) or release the defendant with or without conditions: s 18(2).
Despite s 18(2), only the Supreme Court may make a restriction order or a
supervision order under that subsection: s 18(3).

258.

In deciding which order to make under s 18(2), a court is to apply, where
appropriate, ‘the principle that restrictions on the defendant’s freedom and personal
autonomy should be kept to the minimum consistent with the safety of the
community’: s 34. Under s 35(1), the court must relevantly have regard to ‘the nature
of the defendant’s mental impairment or other condition or disability’, as well as:
whether the defendant is, or would if released be, likely to endanger another person
or other persons generally; whether there are adequate resources available for the
treatment and support of the defendant in the community; whether the defendant is
likely to comply with the conditions of a supervision order; and other matters that the
court thinks relevant.

259.

The court may not relevantly release a defendant under s 18(2), discharge a release
order, or reduce the degree of supervision to which a defendant is subject, unless it
has considered relevant medical and psychiatric reports: s 35(2).

260.

Where a defendant has been found unfit to stand trial and a court has made a
restriction order, supervision order or treatment order and the Chief Forensic
Psychiatrist is satisfied that the defendant has become fit to stand trial, the
Attorney-General must be informed in writing of that fact and, following consultation
with the Director of Public Prosecutions, request that proceedings against the
defendant are resumed or determine that no further proceedings are to be taken
against the defendant for the offence in respect of which he or she was found unfit
to stand trial: s 29(1), 29(2), 29(3). On receipt of such a request, the court must
resume proceedings and call on the defendant to plead and, if the defendant does
not do so, enter a plea of not guilty: s 29(4). If proceedings are resumed, the court
may, without regard to any finding as to the guilt of the defendant, revoke the
restriction order, supervision order or treatment order: s 29(5).

261.

A supervision or restriction order is reviewed under the Mental Health Act 2013 by
the Mental Health Tribunal within each 12 month period followings its making:
s 37(1).
Victoria

262.

In Victoria, fitness to stand trial is dealt with in Part 2 (‘Unfitness to stand trial’) of the
Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic). 138 Victoria
currently does not have any legislation that allows magistrates to determine fitness
to plead in summary proceedings. 139

263.

The test for when a person is unfit to stand trial is provided in s 6 of the Act:
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(1) A person is unfit to stand trial for an offence if, because the person's
mental processes are disordered or impaired, the person is or, at some
time during the trial, will be—
(a)

unable to understand the nature of the charge; or

(b)

unable to enter a plea to the charge and to exercise the right to
challenge jurors or the jury; or

(c)

unable to understand the nature of the trial (namely that it is an
inquiry as to whether the person committed the offence); or

(d)

unable to follow the course of the trial; or

(e)

unable to understand the substantial effect of any evidence that
may be given in support of the prosecution; or

(f)

unable to give instructions to his or her legal practitioner.

(2) A person is not unfit to stand trial only because he or she is suffering
from memory loss.
264.

A person is not, however, unfit to stand trial only because he or she may be
suffering from memory loss: s 6(2).

265.

A person is presumed to be fit to stand trial: s 7(1). The question of a person’s
fitness is to be determined by a jury: s 7(3).

266.

In relevant respects, the Crimes (Mental Impairment and Unfitness to be Tried) Act
1997 (Vic) applies only in relation to trials of indictable offences in the Supreme
Court or the County Court (or in certain ancillary or incidental matters): s 4(1).

267.

The procedure varies depending on when the question arises. Generally speaking,
where the judge is satisfied that the person's fitness to stand trial is a real and
substantial question, an investigation into the question must be undertaken.

268.

Should the accused's fitness deteriorate (for physical or mental health reasons)
during the trial, the judge has discretion to adjourn or discontinue the substantive
trial to allow for an investigation into the accused person's fitness. Section 9(3)
expressly permits the raising of the accused person's fitness to stand trial, and more
than one investigation into the matter, in the course of proceedings.

269.

Under s 11(4), if the jury finds that the accused is unfit to stand trial, the judge must
determine (on the balance of probabilities) whether or not the accused is likely to
become fit to stand trial within the next 12 months; and, if so, specify the period by
the end of which the accused is likely to be fit to stand trial (s 11(4) (b)).

270.

If, following an investigation, the defendant is found fit for trial, the trial must be
commenced or resumed: s 12(1). However, under s 12(2), if the jury finds that the
accused is not fit to stand trial and the judge determines that the accused is likely to
become fit within the next 12 months, the judge must adjourn the matter for the
period specified under s 11(4)(b) and may:
•

grant the accused bail;

•

remand the accused in custody in an appropriate place for a specified period
(not exceeding the period specified under s 11(4)(b));
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•

remand the accused in custody in a prison for a specified period (not exceeding
the period specified under s 11(4)(b)); or

•

make any other order the judge thinks appropriate.

271.

If the jury finds that the accused is not fit to stand trial and the judge determines that
the accused is not likely to become fit within the next 12 months, the court must
proceed to hold a ‘special hearing’ under Part 3 within 3 months: s 12(5).

272.

The purpose of a special hearing is to determine whether, on the evidence available,
the accused is not guilty of the offence; or is not guilty of the offence because of
mental impairment; or committed the offence charged or an offence available as an
alternative: s 15.

273.

Section 16 provides that a special hearing should be conducted as nearly as
possible as if it were a criminal trial and that the Juries Act 2000 (Vic) applies.
Section 16(2) makes provision for certain evidentiary and procedural aspects of the
special hearing. Section 16(3) further provides for the judge to explain certain
matters to the jury, including the meaning of being unfit to stand trial, the purpose of
the special hearing, the findings that are available and the standard of proof for
those findings. Under s 17(1), the following findings are available to the jury at a
special hearing:
(a)

not guilty of the offence charged;

(b)

not guilty of the offence because of mental impairment;

(c)

the accused committed the offence charged or an offence
available as an alternative.

274.

At a special hearing, the jury can only find that the person committed the offence
they were charged with or an alternative offence if they are satisfied beyond
reasonable doubt: s 17(2).

275.

If a jury makes a finding under s 17(1) (c), the judge must declare that the person is
liable to supervision under Part 5 or order the person to be released unconditionally:
s 18(4). If the judge declares a person liable to supervision, the judge must make a
supervision order in respect of the person: s 26(1). A supervision order may commit
the person to custody in an appropriate place (if available) or in a prison (if there is
no practicable alternative), or release the person on conditions decided by the court
and specified in the order: s 26(2) - (4). 140 The court must set a ‘nominal term’ of a
supervision order in accordance with the table set out in s 28(1).

276.

Following a review of this Act by the Victorian Law Reform Commission (Victorian
Law Reform Commission, Review of the Crimes Mental Impairment and Unfitness to
be Tried) Act 1997 Report, June 2014), the government has introduced numerous
Bills to amend the Act. Currently, the Crimes (Mental Impairment and Unfitness to
be Tried) Amendment Bill 2020 is before the Victorian Parliament.

277.

This report does not discuss this Bill other than to note that, if the Bill were to pass, it
would provide for separate tests for fitness to stand trial and fitness to plead in new
ss 6 and 6A. New section 6(1) would provide that:
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(1) A person is unfit to stand trial for an offence if the person cannot receive
a fair trial because, as a result of the person's mental processes being
disordered or impaired, the person is, or at some time during the trial
will be, unable to do one or more of the following

278.

279.

(a)

understand the offence with which the person is charged;

(b)

communicate effectively with, and understand advice given by,
the person's legal practitioner;

(c)

understand that the trial is an inquiry into whether it can be
proved that the person committed the offence charged;

(d)

enter a plea to the charge and understand the significance of
entering a plea to the charge;

(e)

follow the course of the trial;

(f)

understand the substantial effect of any evidence that may be
given against the person;

(g)

provide the person's version of the facts to the court, if
necessary.

New s 6(2) would provide that a person is not unfit to stand trial only because the
person is suffering from memory loss. New s 6(3) would set out the following
mandatory considerations for the court in determining unfitness to stand trial:
(a)

the availability of any support service that would assist the
person's understanding of the trial;

(b)

whether, to assist the person's understanding of the trial, more
appropriate communication methods or aids can be used in court;

(c)

whether court procedure can be appropriately modified to
facilitate the person's effective participation in the trial;

(d)

the likely length and complexity of the trial;

(e)

whether the person is legally represented;

(f)

any other relevant matter.

New s 6A(1) would then provide the following test for fitness to plead:
(1) A person who is unfit to stand trial is fit to plead guilty to a charge if the
person is able to do all of the following—
(a)

understand the offence with which the person is charged;

(b)

communicate effectively with the person's legal practitioner and
understand advice given by the legal practitioner as to the plea,
including as to the facts that will form the basis of the plea;

(c)

understand the significance of pleading guilty to the charge;

(d)

follow the course of the procedure that would follow if the person
were to plead guilty to the charge.

Western Australia
280.

In WA, mental fitness to stand trial is dealt with in Part 3 of the Criminal Law
(Mentally Impaired Accused) Act 1996 (WA). Part 3 is entitled ‘[m]ental unfitness to
stand trial’. In Part 3, ‘trial’ means all court proceedings for an offence other than
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proceedings in relation to bail and sentencing proceeds: s 8 (definition of ‘trial’).
Therefore, magistrates’ courts are able to determine whether a person charged with
a summary offence is mentally fit to stand trial.
281.

Section 9 sets out the test for determining whether an accused is mentally unfit to
stand trial:
An accused is not mentally fit to stand trial for an offence if the accused,
because of mental impairment, is
(a)

unable to understand the nature of the charge; or

(b)

unable to understand the requirement to plead to the charge or
the effect of a plea; or

(c)

unable to understand the purpose of a trial; or

(d)

unable to understand or exercise the right to challenge jurors; or

(e)

unable to follow the course of the trial; or

(f)

unable to understand the substantial effect of evidence presented
by the prosecution in the trial; or

(g)

unable to properly defend the charge.

282.

The test largely reflects the Presser criteria. An accused is presumed to be mentally
fit to stand trial unless the contrary is found under Part 3: s 10(1). If an accused is
found to be not mentally fit to stand trial, it is presumed that they remain so until the
contrary is found: s 10(2).

283.

The question of whether an accused is not mentally fit to stand trial may be raised
by the prosecution, defence or the court on his or her own initiative: s 11(2). The
question is decided by the presiding judicial officer (rather than a jury) and on the
balance of probabilities: s 12(1).

284.

If a court has found the accused unfit to stand trial and is satisfied that they will not
become fit in the following 6 months, the court is required to dismiss or quash the
charge or indictment ‘without deciding the guilt or otherwise of the accused’ and
either (a) release the accused or (b) make a custody order in respect of the
accused: ss 16(2)(a) and (5) (in relation to summary offences) and s 19(1)(a) and
(4) (in relation to proceedings in the District Court or Supreme Court).

285.

If the court is not so satisfied, it must adjourn the proceedings to see whether the
accused will become fit: s 16(2) (b) and s 19(1) (b). The adjournment can be for as
long as the court thinks fit, up to a total of 6 months after the finding of unfitness:
s 16(3) and s 19(3). If, at the end of the adjournment or any other time during, the
court considers that the person will not become fit, it must either (a) release the
accused or (b) make a custody order in respect of the accused’ under s 16(5) or
s 19(4): s 16(4) and s 19(3).

286.

A custody order is an order that ‘an accused be kept in custody in accordance with
Part 5’: s 3. The court can only make a custody order if the statutory penalty for the
alleged offence is or includes imprisonment, and the court is satisfied that a custody
order is appropriate having regard to, amongst other things, the accused’s health
and mental condition: ss 16(6), 19(5).
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287.

Accordingly, even if the court has not decided the guilt of the person, a custody
order can be imposed by the court, even if there could be a reasonable doubt that
they committed the offence. There is no requirement that a court be satisfied that an
accused person who is unfit to stand trial for an offence actually committed that
offence (though the Act does provide that ‘the strength of the evidence against the
accused’ is a factor that a court has to consider when deciding the appropriateness
of a custody order: ss 16(6) (a), 19(5) (a)).

288.

If a release order or custody order is made in summary proceedings, the accused
cannot again be charged or tried for the offence: s 16(8). This is not the case if
similar orders are made by a superior court: s 19(7). The prosecution or the accused
may appeal from a decision that the accused is not mentally fit to stand trial: s 12(4).

289.

Part 5 deals with the custody of a ‘mentally impaired accused’. In Part 3, a ‘mentally
impaired accused’ is an accused person who is currently subjected to a custody
order: s 23. A mentally impaired accused is to be detained in an authorised hospital,
a declared place, a detention centre or a prison until released by an order of the
Governor: s 24(1). A mentally impaired accused cannot be detained in an authorised
hospital unless they have a mental illness that is capable of being treated: s 24(2).

290.

Under s 24(5), a mentally impaired accused is not to be detained in a declared place
that is established by the Disability Services Commission under the Disability
Services Act 1993 (WA) unless certain criteria are satisfied, including that the
accused is a person with disability as defined in the Disability Services Act 1993
(WA) and the predominant reason for the disability is not mental illness.
Section 24(5) (c) also requires regard to be had to the degree of risk posed to the
community, if the accused were to be detained in that declared place.
Australian Capital Territory

291.

In the ACT, Part 13 of the Crimes Act 1900 (ACT) deals with ‘[u]nfitness to plead
and mental impairment’. Under s 310, Div 13.2 (dealing with unfitness to plead)
applies to a criminal proceeding in the Supreme Court or Magistrates Court. 141

292.

Section 311(1) sets out the test for unfitness:
(1) A person is unfit to plead to a charge if the person’s mental processes
are disordered or impaired to the extent that the person cannot –
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(a)

understand the nature of the charge; or

(b)

enter a plea to the charge and exercise the right to challenge
jurors or the jury; or

(c)

understand that the proceeding is an inquiry about whether the
person committed the offence; or

(d)

follow the course of the proceeding; or

(e)

understand the substantial effect of any evidence that may be
given in support of the prosecution; or

(f)

give instructions to the person’s lawyer.

293.

A person is presumed to be fit to plead: s 312(1). That presumption is rebutted only
if it is established, on investigation under Div 13.2, that the person is unfit: s 312(2).
The question can be raised by a party or by the court: s 313.

294.

If a person’s fitness to plead is raised in the Magistrates Court and it is a ‘real and
substantial question’, then the court must reserve the question for investigation:
s 314(1). If the question is raised during a committal hearing, the hearing must be
completed and it is only if the accused is committed that the question is reserved for
consideration by the Supreme Court: s 314(2).

295.

If a court reserves the question, the court must adjourn the hearing or trial and
proceed with an investigation: s 315(1). The following orders can be made under
s 315(2): an order granting bail; an order remanding the defendant in custody in an
appropriate place for a stated period; an order requiring the defendant to be
examined by a psychiatrist or other health practitioner; an order discharging the jury;
or any other order the court considers appropriate.

296.

If the court considers that, because of the trivial nature of the charge or the nature of
the defendant’s mental impairment, it would be inappropriate to inflict any
punishment on the defendant, it may decide dismiss the charge and order the
person’s release: s 315(4).

297.

If an investigation proceeds, the court must decide if the person is unfit to plead:
s 315A (3). If the court finds in the affirmative, the court must also decide whether
the person is likely to become fit within 12 months: s 315A (4).

298.

If the court decides the person is fit, the proceeding continues in accordance with
ordinary criminal procedure: s 315B. Under s 315C, if the court decides the person
is unfit and unlikely to become fit within 12 months, the court must either:
•

hold a ‘special hearing’ under s 316 (for a proceeding in the Supreme Court); or

•

conduct a hearing under s 335 (for a proceeding in the Magistrates Court).

299.

If the court considers that a person is unfit but will become fit within 12 months, it
must adjourn the proceeding and either remand the defendant in custody or release
them on bail (if the defendant is charged with an alleged serious offence) or make
orders it considers appropriate (if the defendant is charged with an offence other
than a serious offence): s 315D (1). The court may reinvestigate the issue during
and after the period: s 315D (4), (5).

300.

If a special hearing is conducted, it be conducted ‘as nearly as possible’ to an
ordinary criminal proceeding: s 316(1). It shall be a trial by jury (s 316(2)) unless the
Supreme Court is satisfied that the accused is capable of making an election for a
special hearing by single judge without a jury and the accused so elects.

301.

Section 316 prescribes certain evidentiary and procedural aspects of the special
hearing. In addition, under s 316(9), where a special hearing is decided by a jury,
the Supreme Court must explain certain matters to the jury, including the meaning of
unfitness to plead and that the special hearing is being held to ensure that the
person ‘should be acquitted unless it can be proved beyond reasonable doubt that,
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on the evidence available, the accused engaged in the conduct required for the
offence charged (or an alternative offence)’, as well as the actions available to the
jury and the legal and practical consequences of those actions.
302.

The jury shall advise the court if it is satisfied beyond reasonable doubt that the
accused engaged in the conduct required for the offence charged (or an alternative
offence): s 317(1). If the jury is not satisfied, it shall return a verdict of not guilty:
s 317(2). Similarly, where a special hearing is before a judge only, if the judge is not
satisfied beyond reasonable doubt that the person engaged in the conduct required
for the offence charged (or an alternative offence), they shall find the accused not
guilty: s 317(3).

303.

If the jury (or judge) is satisfied beyond reasonable doubt that the accused engaged
in the conduct required for the offence charged (or an alternative offence) and that
offence is a serious offence, the Supreme Court must (s 319):
•

order that the accused be detained in custody for immediate review by the ACT
Civil and Administrative Tribunal (ACAT) under s 180 of the Mental Health Act
2015 (ACT); or

•

if, taking into account the criteria for detention in s 308, 142 it is more appropriate
– order that the accused submit to the jurisdiction of the ACAT to allow the
ACAT to make a mental health order or a forensic mental health order under the
Mental Health Act 2015 (ACT). 143

If the relevant offence is not a serious offence, the Supreme Court may make orders
it considers appropriate, including those described above: s 318.
304.

A hearing in the Magistrates Court under s 355 in relation to whether an accused is
fit to plead shall be conducted as nearly as possible to a normal criminal proceeding:
s 335(5). If the accused is charged with an offence other than a serious offence and
is found unfit to plead, the Magistrates Court may make any orders it considers
appropriate: s 335(4). If the accused is charged with a serious offence and is found
unfit to plead, the court shall order that the accused be detained in custody until the
ACAT orders otherwise, unless it is more appropriate to enable ACAT to make a
‘mental health order’ or ‘forensic mental health order’: s 335(2). Those terms have
the meaning given by the Mental Health Act 2015 (ACT).

305.

If a court makes a custody order under ss 318, 319 or 335, it must indicate whether
it would have imposed a sentence of imprisonment (if the hearing had been a
normal criminal hearing against a person who was fit to be tried): Crimes Act 1900
(ACT) s 301(1) and s 305(1). It must also indicate its ‘best estimate’ of the sentence
that it would have considered appropriate: s 301(2) and s 305(2).
Northern Territory

306.

In the NT, unfitness to stand trial is dealt with in the Division 3 of Part IIA of
Schedule I to the Criminal Code Act 1983 (NT), which sets out the Criminal Code.
Part IIA is entitled ‘[m]ental impairment and unfitness to be tried’.

307.

Section 43J(1) provides that:
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(1) A person charged with an offence is unfit to stand trial if the person is’:
(a)

unable to understand the nature of the charge against him or her;

(b)

unable to plead to the charge and to exercise the right of
challenge;

(c)

unable to understand the nature of the trial (that is that a trial is
an inquiry as to whether the person committed the offence);

(d)

unable to follow the course of the proceedings;

(e)

unable to understand the substantial effect of any evidence that
may be given in support of the prosecution; or

(f)

unable to give instructions to his or her legal counsel.

308.

Section 43J (2) provides that a person is not unfit to stand trial only because he or
she suffers from memory loss.

309.

A person is presumed to be fit to stand trial: s 43K (1). That presumption is rebutted
only by an investigating conducted under Div 3 of Part IIA establishing that the
person is unfit to stand trial: s 43K(2). The question is to be determined by a jury on
the balance of probabilities: s 43L.

310.

Any party or the court can raise the question of fitness at any time after the
presentation of the indictment: s 43N (1). If the parties agree that the accused
person is unfit to stand trial, there is no need for an investigation and a finding of
unfitness is recorded (s 43T).

311.

Where the matter is to be investigated, the court may make interim orders under
s 43O: for the bail of the accused person; that they be remanded in custody
(whether in a custodial correctional facility or another appropriate place); the
production of any relevant reports concerning the accused person’s fitness; and that
the accused person undergo examination by a psychiatrist or other appropriate
expert.

312.

If the jury finds that the accused person is fit to stand trial, the trial proceeds ‘in the
normal way’: s 43Q. If the jury finds that the accused person is unfit to stand trial,
the judge must determine whether there is a reasonable prospect the accused might
‘regain the necessary capacity to stand trial’ within 12 months: s 43R.

313.

If the judge determines that it is not likely that that the accused will become fit to
stand trial within 12 months, the court must hold a special hearing: s 43R (3).

314.

If the judge determines that there is a reasonable prospect that the accused person
will become fit to stand trial within 12 months, the judge must adjourn the matter for
the period not exceeding 12 months and may make ‘interim orders he or she
considers just’, including an order for the bail of the accused person or an order that
the accused person is remanded in custody in a prison (if there is no practicable
alternative) or another appropriate place during the period of adjournment: s 43R(4),
(5), (6).

315.

After this period of adjournment, the accused person is presumed to be fit and trial
proceeds in the normal way (s 43R (8)), unless ‘a real and substantive question’ as

555

to fitness is raised: s 43R (7). If a real and substantive question is raised, the court
must further adjourn the proceedings or hold a special hearing: s 43R (9). 144
316.

Special hearings are dealt with in Div 4 of Part IIA. They are to be conducted as
nearly as possible to a criminal trial: s 43W (1). Section 43W (2) prescribes certain
evidentiary and procedural aspects of the special hearing. Section 43W(3) further
provides that the judge must explain certain matters to the jury, including the
meaning of being unfit to stand trial, the purpose of the special hearing, the findings
that are available to the jury and the consequences of the findings at law and
otherwise, and the standard of proof required for the findings. Section 43V(1)
provides that the purpose of a special hearing is to determine if the person is not
guilty, not guilty by reason of a mental impairment or that the person committed the
offence or an alternative offence. To make a finding that the person committed the
offence or an alternative offence, the jury must be satisfied beyond reasonable
doubt that the accused person committed the offence or an alternative offence:
s 43V (2).

317.

If the jury finds the accused person not guilty, the court must discharge the person:
s 43X (1). If the jury finds the accused person not guilty because of mental
impairment, the court must declare that the person is liable to supervision order
under Div 5 of Part IIA or order that the person be released unconditionally:
s 43X(2). If the jury finds that the person committed an offence, the finding is taken
to a qualified finding of guilt and the court must declare that the person is liable to
supervision under Div 5 of Part IIA or discharge the accused person unconditionally:
s 43X(3).

318.

Division 5 concerns supervision orders. If the court makes a ‘custodial supervision
order’ the order may, subject to conditions the court considers appropriate, commit
the accused person to custody in a prison (if there is no practicable alternative) or
another place it considers appropriate: s 43ZA(1)(a). If the court makes a
‘non-custodial supervision order’, the order may release the accused person: s 43ZA
(1) (b).

319.

When the court makes a supervision order, it must fix a term in accordance with
s 43ZG (2), (3) or (4); those subsections provide for the length of the fixed term in
particular circumstances. The order may be varied or revoked under s 43ZD.
Subject to ss 43ZD and 43ZG, a custodial supervision order is for an indefinite term:
s 43ZC.
Defence of mental impairment / insanity

320.

Generally, a person is criminally responsible if they commit both the physical and
mental elements of the offence. In the criminal law, there are defences available for
persons suffering a mental impairment at the time of engaging in such conduct
which may exculpate them from criminal responsibility.

321.

In this report we focus on the defence of mental impairment. There are other mental
state defences available under the criminal law (eg automatism, or intoxication).
However, the defence of mental impairment is most relevant in this context, as
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certain persons with disability may have a mental impairment for the purposes of the
defence, depending on the nature of the disability.
Common law
322.

At common law, there is a presumption of ‘sanity’. 145

323.

If an accused is to rely on the defence of insanity, they must convince the jury on the
balance of probabilities that, at the time of committing the act, they were ‘labouring
under such a defect of reason, from disease of the mind, as not to know the nature
and quality of the act he was doing; or, if he did know it, that he did not know he was
doing what was wrong’. 146

324.

There is legislation in most Australian jurisdictions codifying the common law
presumption of sanity. 147
Statutory defences

325.

326.

The defence (called the defence of mental impairment in some but not all
jurisdictions) has also been codified or replaced in the legislation of all jurisdictions.
We discuss the relevant legislation below. The relevant legislation is:
•

Commonwealth: Criminal Code, defence of mental impairment (s 7.3(1))

•

NSW: Mental Health (Forensic Provisions) Act 1990 (and common law),
defence of mental illness (s 38)

•

Victoria: Crimes (Mental Impairment and Unfitness to be Tried) Act 1997,
defence of mental impairment (s 20)

•

Queensland: Criminal Code, defence of insanity (s 27)

•

SA: Criminal Law Consolidation Act, defence of mental incompetence (ss 269C,
269E)

•

Tasmania: Criminal Code, defence of insanity (s 16)

•

WA: Criminal Code, defence of insanity (s 27)

•

ACT: Criminal Code, defence of mental impairment (s 28)

•

NT: Criminal Code, defence of mental impairment (s 43C).

Before turning to the detailed examination of the provisions, it is useful to begin by
noting a number of key concepts and issues which arise across various jurisdictions.
Key issues and concepts
Relationship with disability

327.

The range of disabilities encompassed by the defence of mental impairment is not
clear. This is a complex issue, and will depend on the particular jurisdiction and the
terms it uses in its legislative framework concerning this defence.

328.

The key terms used in the legislation are discussed below:
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•

Disease of the mind:
Under the common law (M’Naghten) rules, a ‘defect of reason’ due to a ‘disease
of the mind’ was required for the defence of insanity. This will remain the
position in NSW until the Mental Health and Cognitive Impairment Forensic
Provisions Act 2020 (NSW) commences. In Victoria, ‘mental impairment’ is not
defined. There is case law to the effect that the term ‘mental impairment’ should
be construed as referring to the concept of a ‘disease of the mind’ used in the
common law defence of insanity. 148
Conditions which have been held to be diseases of the mind include cerebral
arteriosclerosis, 149 epilepsy 150 and hyperglycaemia. 151 Antisocial personality
disorder or psychopathy does not of itself amount to a disease of the mind. 152 It
is irrelevant whether a disease of the mind is curable or incurable, temporary or
permanent. 153 If there is any discernible link between conditions recognised in
the common law to be a disease of the mind, it is that they are ‘seen as arising
from an internal rather than an external cause’. 154 It has been said that a
‘disease of the mind’ simply means mental illness. 155

•

Mental illness:
The term ‘mental illness’ is used in the Code jurisdictions and in SA. 156 For
example, s 7.3(9) of the Criminal Code (Cth) defines mental illness as ‘an
underlying pathological infirmity of the mind, whether of long or short duration
and whether permanent or temporary, but does not include a condition that
results from the reaction of a healthy mind to extraordinary external stimuli.
However, such a condition may be evidence of a mental illness if it involves
some abnormality and is prone to recur’. That concept of ‘recurrence’ is present
in the ACT and NT Codes and the SA Act, but is not included in the WA Code.

•

Intellectual disability and cognitive impairment:
Section 269A (1) of the Criminal Law Consolidation Act 1935 (SA) and s 1 of
the WA Criminal Code include ‘intellectual disability’ within the meaning of
‘mental impairment’. The SA definition also refers to ‘disability or impairment of
the mind resulting from senility’ and the WA definition also refers to ‘brain
damage or senility’. The Qld Criminal Code refers to ‘natural mental infirmity’ (s
27(1)). The meaning of ‘mental impairment’ includes senility, intellectual
disability and brain damage in the Criminal Codes in the Commonwealth (s
7.3(8)), ACT (s 27(1)) and NT (s 43A).
The Mental Health and Cognitive Impairment Forensic Provisions Act 2020
(NSW) will introduce a statutory definition of ‘cognitive impairment’ (discussed
at [221] above. The Act lists six conditions which may give rise to a cognitive
impairment, but notes that a cognitive impairment may arise for other reasons.
Bronitt and McSherry 157 note at 256 [4.45]:
Although intellectual disability and cognitive disorders must be distinguished from
mental illness – in that they concern restrictions in physical and cognitive abilities,
rather than a failure in reality testing – they may affect a person’s ability to know
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what he or she is doing is wrong and therefore it is important that these conditions
are included within the concept of mental impairment.

•

Personality disorders:
The Criminal Codes of the Commonwealth and ACT refer to ‘severe personality
disorder’ in the meaning of ‘mental impairment’. That term does not appear in
the SA and NT Codes. Bronitt and McSherry note that the inclusion of this term
is ‘problematic’, as ‘the term “personality disorder” is very loose and what can
be considered a “severe” personality disorder is unclear’ (at 256 [4.45]).

The three key incapacities
329.

330.

Although there are nuances across all jurisdictions, and in the common law, the
following three key alternative incapacities (generally stated) form the basis of the
defence of mental impairment:
•

the person did not know the nature and quality of the conduct; or

•

the person did not know that the conduct was wrong; or

•

the person was unable to control the conduct (this appears in some but not all
jurisdictions).

These concepts are discussed briefly below.
Nature and quality of the act

331.

Bronitt and McSherry observe that ‘[i]n practice, this branch of the defence is rarely
used’ (at 258 [4.55]). The High Court of Australia held in Willgoss v The Queen
(1960) 105 CLR 295 at 300 that the nature and quality of the conduct ‘refers to the
physical character of the act, in this case, a capacity to know or understand the
significance of the act of killing’, indicating that the Australian position is that ‘nature
and quality’ refers not only to the physical character of the conduct, but also more
broadly to encompass the significance of the conduct.

332.

In the ACT, NSW, NT, SA, Vic and Commonwealth jurisdictions, an accused can
rely on the defence of mental impairment by showing that the accused’s mental
impairment had the effect that they did not know the nature and quality of the
conduct. The Criminal Codes of Qld, Tas and WA do not use the words ‘nature and
quality’ but rather refer to the capacity to understand what the accused is doing. In
Tasmania, s 116(1) (a) (i) refers to the capacity to understand the ‘physical
character of the act or omission’ (reflecting a narrower approach).
Wrongness

333.

The defence of mental impairment can also be relied on if the accused did not know
that the conduct was wrong. This limb of the defence draws on the M’Naghten
Rules.

334.

In R v Porter (1933) 55 CLR 182, Dixon J interpreted ‘wrong’ at 190:
What is meant by wrong is wrong having regard to the everyday standards of
reasonable people. … [T]he main question … is whether … [the accused] was disabled
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from knowing that it was a wrong act to commit in the sense that ordinary reasonable
[people] understand right and wrong and that [they were] disabled from considering with
some degree of composure and reason what [they were] doing and its wrongness.
335.

In many jurisdictions, the legislation largely reflects Dixon J’s interpretation of the
word ‘wrong’ in R v Porter. In the ACT, NT, Vic and Commonwealth legislation, the
words ‘he or she could not reason with a moderate degree of sense and composure
about whether the conduct, as perceived by reasonable people, was wrong’
effectively summarises Dixon J’s interpretation. 158 In SA, the test of wrongness
excludes from consideration whether the defendant could reason with a moderate
degree of sense and composure as set out in R v Porter (s 269C (1) (b) of the
Criminal Law Consolidation Act 1935 (SA)).
Capacity to control conduct

336.

Except for Victoria and NSW, all jurisdictions also permit the defence to be relied
upon if the accused does not have capacity to control the accused’s conduct or
actions. There is little case law on this limb and its scope is unclear. Bronitt and
McSherry discuss the case law at 260–263 [4.65] before observing that, in practice,
this limb of the defence ‘has been used very rarely in the Australian jurisdictions in
which it exists’.
Disposition

337.

Traditionally, a verdict of not guilty by reason of insanity would result in the accused
person being detained in secure mental health facilities or kept in prison ‘at the
Governor’s pleasure’, possibly indefinitely. 159

338.

Today, there is a wider range of options for disposition. In most jurisdictions, the
court (or tribunal, following an initial order by the court) may order the detention of
the person (which, depending on the jurisdiction, may continue until they are
released, eg upon a review by a tribunal, or until the order is discharged by the
court, or until the order lapses after a particular period), or release the person, either
unconditionally or subject to conditions. The various provisions for disposition across
the jurisdictions are discussed below.
Appeal

339.

In the Northern Territory, New South Wales, Queensland, Tasmania, Victoria and
Western Australia, an individual may appeal against a finding of not guilty on the
ground of insanity. 160 In the Northern Territory, New South Wales, Queensland and
Tasmania, the right only applies if the defence did not rely on the defence. 161
Legislation in each jurisdiction regarding the defence of mental impairment
Commonwealth

340.

Section 7.3 of the Criminal Code (in the Schedule to the Criminal Code Act 1995
(Cth)) provides for the defence of mental impairment in relation to federal offences.
The provision is contained in Div 7 (‘Circumstances involving lack of capacity’) in
Part 2.3 (‘Circumstances in which there is no criminal responsibility’) of the Code.
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341.

Section 7.3(1) provides:
A person is not criminally responsible for an offence if, at the time of carrying out the
conduct constituting the offence, the person was suffering from a mental impairment
that had the effect that:
(a) the person did not know the nature and quality of the conduct; or
(b) the person did not know that the conduct was wrong (that is, the person could not
reason with a moderate degree of sense and composure about whether the
conduct, as perceived by reasonable people, was wrong); or
(c) the person was unable to control the conduct.

342.

A ‘mental impairment’ includes ‘senility, intellectual disability, mental illness, brain
damage and severe personality disorder’ (s 7.3(8)). The reference to ‘mental illness’
in this context is a reference to ‘an underlying pathological infirmity of the mind,
whether of long or short duration and whether permanent or temporary, but does not
include a condition that results from the reaction of a healthy mind to extraordinary
external stimuli’ (though such a condition may be evidence of a mental illness if it
involves some abnormality and is prone to recur) (see s 7.3(9)).

343.

There is a rebuttable presumption that the person was not ‘suffering a mental
impairment’, which is displaced only if it is proved on the balance of probabilities (by
either the prosecution or defence) that the person was suffering from such a mental
impairment (s 7.3(3)). The court must give leave if the prosecution seeks to rely on
this defence (s 7.3(4)).

344.

The tribunal of fact must return a special verdict that a person is not guilty of an
offence because of mental impairment if and only if it is satisfied that the person is
not criminally responsible for the offence ‘only because of a mental impairment’
(s 7.3(5)).

345.

Division 7 of Part IB of the Crimes Act 1914 (‘Acquittal because of mental illness’)
deals with what is to happen where a person has been acquitted of a federal offence
because of mental illness. According to s 20BJ, where a person is acquitted of a
federal indictable offence because of mental illness, the court must either:

346.

•

order that the person be detained in safe custody in a prison or in a hospital for
a period specified in the order, which must be no longer than the maximum
period of imprisonment that could have been imposed if the person had been
convicted of the offence for which they were charged (Crimes Act 1914 (Cth)
s 20BJ(1); or

•

if the court considers it more appropriate, order the person’s release from
custody either absolutely or subject to conditions to apply for such period as the
court specifies in the order, not exceeding 3 years (s 20BJ(4)).

Section 20BJ(1) has been interpreted as requiring the court, in determining the
length of the period of detention in safe custody, to have regard to the sentence
which the court hypothetically would have imposed if the person had been found
guilty of the offence charged (within the legislative maximum). In considering the
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length of the detention that would have hypothetically been imposed, no account
should be taken of the person’s mental illness or any state of mind aggravated by
that mental illness. 162
347.

The Attorney-General must review a person’s detention under s 20BJ and consider
whether they should be released as soon as practicable after the person is so
detained, and reconsider it at least once every 6 months thereafter (s 20BK(1)).
After considering this, the Attorney-General may order the release of the person
(s 20BL (1)), but only if satisfied that the person is not a danger to themselves or the
community (s 20BL (2)). 163

348.

The release order remains in force for the period specified in the order (which must
be a period equal to the balance of the period fixed by the court under s 20BJ (1)) or
for a period of 5 years, whichever is the lesser (s 20BK (3) (b)). The release order
may specify conditions (s 20BK (3) (c)) – for example, the order could be subject to
a condition that the person reside at a particular address or that the person present
themselves for particular medical or psychiatric treatment (s 20BK (4)).

349.

The order may be revoked where the person has failed (or there are reasonable
grounds for suspecting that the person has failed), without reasonable excuse, to
comply with conditions of the order (s 20BM (1)). In this case, the Attorney-General
must again consider whether or not the person should be released from detention,
as soon as practicable after the person is taken back into detention, and at least
once every 6 months thereafter (s 20BN(1)).
New South Wales
Current law - Mental Health (Forensic Provisions) Act 1990 (NSW)

350.

Part 4 of the Mental Health (Forensic Provisions) Act 1990 (NSW) provides for the
defence of mental illness, which, if successfully raised, requires the jury to return a
special verdict that the accused person is not guilty by reason of mental illness.

351.

The formulation of the defence is set out in s 38(1):
If, in an indictment or information, an act or omission is charged against a person as an
offence and it is given in evidence on the trial of the person for the offence that the
person was mentally ill, so as not to be responsible, according to law, for his or her
action at the time when the act was done or omission made, then, if it appears to the
jury before which the person is tried that the person did the act or made the omission
charged, but was mentally ill at the time when the person did or made the same, the jury
must return a special verdict that the accused person is not guilty by reason of mental
illness.

352.

A person may raise the defence of mental illness in any trial and at a special hearing
after having been found unfit to be tried. 164 The accused person bears the onus of
proving the mental illness on the balance of probabilities. 165

353.

‘Mental illness’ is not defined and the common law position (derived from
M’Naghten’s case, mentioned above) is therefore relevant. The accused must prove
that, at the time of committing the relevant acts, the accused:
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354.

•

was labouring under a defect of reason from a disease of the mind; and

•

due to that disease of the mind, the accused either did not know the quality and
nature of the act they were doing or did not know that what they were doing was
wrong. 166

If a special verdict of not guilty by reason of mental illness is returned at the trial of a
person, the Court may remand the person in custody until an order is made under
s 39 in respect of the person (s 38(2)). The Court may also request a report by an
expert as to the condition of the person and whether the release of the person is
likely to seriously endanger their safety or the safety of any member of the public
(s 38A). Under s 39(1), the court may:
•

order that the person be detained in such place and in such manner as the
Court thinks fit until released by due process of law; or

•

make such other order (including an order releasing the person from custody,
either unconditionally or subject to conditions) as the court considers
appropriate.

The court is not to order the release of a person from custody unless it is satisfied,
on the balance of probabilities, that the safety of the person or any member of the
public will not be seriously endangered by the person's release (s 39(2)).
355.

A person who has been found not guilty by reason of mental illness and who is
detained or under conditional release becomes a forensic patient and remains so
until they are released unconditionally or any conditions on their release expire
(ss 42(a) (i), 51).

356.

The Mental Health Review Tribunal must, as soon as practicable, review the cases
of persons who have been ordered to be detained in a mental health facility or other
place, or to be released from custody subject to conditions, following a finding of not
guilty by reason of mental illness (s 44(1)), and make an order as to the person’s
care, detention or treatment, or the person’s release (either unconditionally or
subject to conditions) (s 44(2)).

357.

The Tribunal must further review the case of each forensic patient at least every 6
months (s 46(1)), and if requested to do so by relevant Ministers, the Secretary or
the medical superintendent of the mental health facility in which the patient is
detained (s 46(2)). The review period may be extended in certain circumstances
(ss 46(4) and (5)). On conducting such a further review, the Tribunal can make the
same orders as mentioned above in relation to the initial review (s 47(1)).

358.

The Tribunal must not make an order for the release of a forensic patient (whether
on the initial or further review) unless it is satisfied that the safety of the patient or
any member of the public will not be seriously endangered by their release, and
other care of a less restrictive kind, that is consistent with safe and effective care, is
appropriate and reasonably available to the patient or that the patient does not
require care (s 43).
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359.

The Tribunal may impose conditions on orders for release relating to a range of
matters such as medication, accommodation and living conditions, association or
non-association with victims, prohibitions or restrictions on visiting places, and
agreements as to conduct (s 75). A victim of the patient may apply to the Tribunal
for an order varying certain restrictions (s 76).

360.

There is also a partial defence of substantial impairment. The Crimes Act 1900
(NSW) s 23A provides that a person charged with murder may be convicted of
manslaughter if his or her capacity to: understand events, or to judge whether their
actions were right or wrong, or to control him or herself were ‘substantially impaired’
and ‘the impairment was so substantial as to warrant liability for murder being
reduced to manslaughter’.
Future law - Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW)

361.

Part 3 of the Mental Health and Cognitive Impairment Forensic Provisions Act 2020
(NSW) provides a defence of ‘mental health impairment or cognitive impairment’.
The process for raising and dealing with the defence is broadly the same as under
the current regime. The Act establishes new definitions of ‘mental health impairment’
and ‘cognitive impairment’, and provides that:
(1) A person is not criminally responsible for an offence if, at the time of carrying out
the act constituting the offence, the person had a mental health impairment or a
cognitive impairment, or both, that had the effect that the person—
(a) did not know the nature and quality of the act; or
(b) did not know that the act was wrong (that is, the person could not reason with a
moderate degree of sense and composure about whether the act, as perceived
by reasonable people, was wrong). 167

362.

The jury will determine, on the balance of probabilities, whether a defendant had a
mental health impairment or cognitive impairment that had that effect. 168 If the jury is
satisfied that the defence has been established, they are to return a special verdict
of ‘act proven but not criminally responsible’. 169 The court may also enter the special
verdict if (among other things) the defendant and prosecutor agree that the defence
is established. 170

363.

Unless an order is made for the unconditional release of the defendant under s
33(1) (c), the court must refer the defendant to the Mental Health Review
Tribunal. 171
Victoria

364.

In Victoria, the defence of mental impairment is dealt with in Part 4 of the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997 (Vic). The common law
defence of insanity has been abrogated (s 25).

365.

Section 20 sets out the defence:
(1) The defence of mental impairment is established for a person charged
with an offence if, at the time of engaging in conduct constituting the
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offence, the person was suffering from a mental impairment that had
the effect that—
(a)

He or she did not know the nature and quality of the conduct; or

(b)

he or she did not know that the conduct was wrong (that is, he or
she could not reason with a moderate degree of sense and
composure about whether the conduct, as perceived by
reasonable people, was wrong).

(2) If the defence of mental impairment is established, the person must be
found not guilty because of mental impairment.
366.

There is a presumption that the person was not ‘suffering from a mental impairment’
having the effect mentioned in s 20(1) above (s 21(1)). If the defence of mental
impairment is raised by the prosecution or the defence, the party raising it bears the
onus of rebutting the presumption (s 21(3)). The question whether the person was
suffering from a mental impairment having the relevant effect is determined by a jury
on the balance of probabilities (s 21(2)). However, if the person is charged with an
indictable offence and, before a jury is empanelled, the prosecution and the defence
agree that the proposed evidence establishes the defence of mental impairment, the
trial judge may hear the evidence and either direct that a verdict of not guilty
because of mental impairment be recorded (if satisfied that the evidence establishes
the defence), or direct that the person be tried by a jury (if not so satisfied) (s 21(4)).

367.

In Victoria, the question of mental impairment may be raised at any time during a
trial by the defence or, with the leave of the trial judge, by the prosecution (s 22(1)).
If there is admissible evidence that raises the question of mental impairment and a
jury has been empanelled, the judge must direct the jury to consider the question
and explain to the jury the findings which may be made and the legal consequences
of those findings (s 22(2) (a)), and if the jury finds the accused not guilty, it must
specify in its verdict whether or not it so finds because of mental impairment
(s 22(2) (b)).

368.

If a person is found not guilty because of mental impairment, the court must declare
that the person is liable to supervision under Part 5; or order the person to be
released unconditionally (s 23). In the former case, the court may make any one or
more of the orders listed in s 24 pending the making of a supervision order, such as
an order granting the person bail or an order remanding the person in custody in an
appropriate place (s 24).
Supervision order

369.

If liable to supervision, the court must make a supervision order committing the
person to custody in an appropriate place or, in the absence of any practicable
alternative, in a prison (custodial supervision order) or releasing the person on
specified conditions (non-custodial supervision order) (s 26).

370.

A supervision order remains in force indefinitely until it is discharged by the court
(see s 27(1)). The court must set a nominal term for a supervision order in
accordance with s 28, which sets out different periods, or methods for determining
the period, depending on the offence in question. When making a supervision order,
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the court may direct that the matter be brought back to the court for review at the
end of a specified period (s 27(2)).
371.

Provision is made for appeals against supervision orders (s 28A) and applications
for variation or revocation of a supervision order (ss 31-34A).

372.

A court that makes a supervision order must conduct a ‘major review’ of the order at
least 3 months before the end of the nominal term of the order, and then at intervals
not exceeding 5 years for the duration of the order, to determine whether the person
subject to the order can be released from it (s 35).
•

If the order is a custodial supervision order, the court must vary it to a noncustodial supervision order unless it is ‘satisfied on the evidence available that
the safety of the person subject to the order or members of the public will be
seriously endangered as a result of the release of the person on a non-custodial
supervision order’ (s 35(3) (a) (i)).

•

If it is a non-custodial supervision order, the court may confirm the order, vary
the conditions of the order or revoke the order (s 35(3) (a) (ii)).

Queensland
373.

Section 26 of the Criminal Code (Qld) sets out the ‘presumption of sanity’ as follows
– ‘[e]very person is presumed to be of sound mind, and to have been of sound mind
at any time which comes in question, until the contrary is proved.’

374.

The defence of ‘insanity’ is set out in s 27(1) of the Criminal Code (Qld):
A person is not criminally responsible for an act or omission if at the time of doing the
act or making the omission the person is in such a state of mental disease or natural
mental infirmity as to deprive the person of capacity to understand what the person is
doing, or of capacity to control the person’s actions, or of capacity to know that the
person ought not to do the act or make the omission.

375.

Further, s 27(2) provides that a person who suffered from delusions on some
specific matter or matters, but who is not otherwise entitled to the defence, is to be
judged as if the facts were as the person believed them to be. It is not clear whether
this provision extends the defence beyond the incapacity ‘to understand what the
person is doing’. 172

376.

Section 647 of the Criminal Code provides that if, on the trial of a person charged
with any indictable offence, it is alleged or appears that the person was not of sound
mind at the time when the conduct constituting the offence occurred, the jury is
required to specifically find (if they find that the person is not guilty) whether the
person was of unsound mind at the time the conduct took place, and to say whether
the person is acquitted by them on account of such unsoundness of mind. If they
find that the person was of unsound mind at the relevant time, and say that the
person is acquitted by them on account of such unsoundness of mind, the court
must order the person to be admitted to an authorised mental health service to be
dealt with under the Mental Health Act 2016 (Qld) (s 668F (4) provides a power for a
judge to make a similar order on appeal.)
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377.

This order of the court is called a ‘forensic order (Criminal Code)’ for the purposes of
the Mental Health Act 2016 (Qld). That Act deals with the examination of a person
subject to such an order for the purpose of providing treatment and care (in Part 2 of
Chapter 7).

378.

The Mental Health Act 2016 (Qld) also deals with the review of such orders by the
Mental Health Review Tribunal (in Part 4 of Chapter 12). The tribunal is required,
within 21 days after the tribunal is notified of the making of the forensic order
(Criminal Code), to conduct a hearing for the purpose of making either a ‘forensic
order (mental health)’ or ‘forensic order (disability)’ for the person (s 459):
•

The tribunal must make a forensic order (disability) for the person if the tribunal
considers that the person has an intellectual disability but does not have a ‘dual
disability’ (ie a mental illness and an intellectual disability: definition of ‘dual
disability’ in Schedule 3), or the person has a dual disability but does not require
involuntary treatment and care for the person’s mental illness.

•

Otherwise, the tribunal must make a forensic order (mental health) (s 461).

379.

The order may be subject to conditions (s 462, s 135). Importantly, the order must
also state the ‘category’ of the order – ie whether it is ‘inpatient’ or ‘community’
(s 462, s 138, definition of ‘category’ in Sch 3). The tribunal may decide the category
of the order is ‘community’ only if the tribunal considers there is not an unacceptable
risk to the safety of the community, because of the person’s mental condition,
including the risk of serious harm to other persons or property (s 138(2)).

380.

There is also a special defence of diminished responsibility which reduces the
offence of murder to manslaughter (s 304A of the Criminal Code). The defence is
available if, at the time of the act or omission which caused death, the person is in
‘such a state of abnormality of the mind (whether arising from a condition of arrested
or retarded development of mind or inherent causes or induced by disease or injury)’
as ‘substantially to impair’:
•

the person’s capacity to understand what the person is doing;

•

the person’s capacity control the person’s actions; or

•

the person’s capacity to know that the person ought not to do the act or make
the omission.

(In comparison, the defence of insanity requires a total deprivation of one of these
capacities, while a state of diminished responsibility only requires a ‘substantial
impairment’).
South Australia
381.

Although a common law jurisdiction, SA has a statutory defence of mental
incompetence. The key provision is s 269C, found Division 2 (‘Mental competence
to commit offences’) in Part 8A (‘Mental impairment’) of the Criminal Law
Consolidation Act 1935 (SA).

382.

Under s 269C(1):
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A person is mentally incompetent to commit an offence if, at the time of
the conduct alleged to give rise to the offence, the person is suffering
from a mental impairment and, in consequence of the mental
impairment–
(a)

does not know the nature and quality of the conduct; or

(b)

does not know that the conduct is wrong; that is, the person could
not reason about whether the conduct, as perceived by
reasonable people, is wrong; or
Note—
Paragraph (b) adopts the test as stated and excludes from consideration
whether the defendant could reason with a moderate degree of sense and
composure as set out in R v Porter (1936) 55 CLR 182.

(c)

is totally unable to control the conduct.

383.

A person’s mental competence to commit an offence is to be presumed. That
presumption is displaced only if the person is found to have been mentally
incompetent to commit the offence on an investigation under Division 2 of Part 8A of
the Act (s 269D).

384.

In SA, if the defendant raises the statutory defence of mental incompetence, or the
court decides, on application by the prosecution or on its own initiative, that the
defendant’s mental competence to commit the offence should be investigated in the
interests of the proper administration of justice, the question of the defendant’s
mental competence to commit the offence must be separated from the remainder of
the trial (see Criminal Law Consolidation Act 1935 s 269E (1)).

385.

Similar to fitness to stand trial in SA (discussed above), the procedure applicable will
depend on whether the trial judge decides whether the defendant’s mental
competence to commit the offence or the objective elements of the offence is to be
tried first (ss 269F, 269G). Consistently with the position for unfitness to stand trial, if
the trial judge decides to proceed first the trial of the objective elements of the
offence, the issue of mental incompetence will be avoided if any of the objective
elements are not satisfied beyond reasonable doubt.

386.

If the court decides that it has been established, on the balance of probabilities, that
the defendant was mentally incompetent to commit the offence, and the objective
elements of the offence are also established, the Supreme Court must declare the
defendant liable to supervision under Subdivision 2 of Division 4. Under s 269O of
the Criminal Law Consolidation Act 1935, the court may then either release the
defendant unconditionally, or make a supervision order which either commits the
defendant to detention or releases the defendant on licence on any condition
decided by the court and specified in the licence (s 269O(1)).

387.

If a court makes a supervision order, the court must fix a ‘limiting term’ equivalent to
the period of imprisonment or supervision that would, in the court’s opinion, have
been appropriate (without taking account of the person’s mental impairment) if the
defendant had been convicted of the offence (s 269O(2)). At the end of the limiting
term, the supervision order lapses (s 269O (3)). The court may also vary or revoke
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the supervision order at any time during the limiting term, on application of certain
persons or authorities including the defendant (s 269P).
388.

The court is required to have regard to various matters in deciding proceedings
relating to a supervision order, including the nature of the defendant’s mental
impairment and whether the defendant would be likely to endanger others if
released (s 269T(1)). The court cannot release a defendant, or significantly reduce
the degree of supervision to which a defendant is subject, unless the court has
considered various matters and reports set out in s 269T (2) and is satisfied, on the
balance of probabilities, that the safety of the person or any member of the public
will not be seriously endangered by the person’s release (s 269T (2)).

389.

In the context of summary offence, if the objective elements of the offence are
established but the person is not guilty because the defendant was mentally
incompetent, the court may: dismiss the charge and release the defendant
unconditionally; declare the defendant to be liable to supervision Subdivision 2 of
Division 4 (discussed above); order the release of the defendant on licence for a
period not exceeding 5 years (subject to conditions); adjourn the proceedings;
remand the defendant on bail; make any other order the court thinks fit (see
s 269NB).
Western Australia

390.

The defence of ‘insanity’ is set out in s 27(1) of the Criminal Code (WA) (found in the
Criminal Code Act Compilation Act 1913 (WA)):
(1) A person is not criminally responsible for an act or omission on account
of unsoundness of mind if at the time of doing the act or making the
omission he is in such a state of mental impairment as to deprive him of
capacity to understand what he is doing, or of capacity to control his
actions, or of capacity to know that he ought not to do the act or make
the omission.

391.

Further, s 27(2) provides that a person who suffered from delusions on some
specific matter or matters, but who is not otherwise entitled to the defence, is to be
judged as if the facts were as the person believed them to be.

392.

Every person is presumed to be of sound mind, and to have been of sound mind at
any time which comes in question, until the contrary is proved (s 26 of the Code).

393.

Part 4 of the Criminal Law (Mentally Impaired Accused) Act 1996 (WA) sets out
powers of courts and orders that may be made following an acquittal of an accused
person on account of unsoundness of mind.

394.

If a court of summary jurisdiction finds an accused not guilty on account of
unsoundness of mind, the court may (s 20, 22):
•
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release the accused unconditionally if it considers that it is just to do so (having
regard to numerous factors, including the nature of the offence and the health
and mental condition of the accused); 173

•

make various orders under the Sentencing Act 1995 (if such an order could
have been made if he or she had been found guilty of the offence), namely a
conditional release order, a community based order, or an intensive supervision
order; or

•

make a custody order.

395.

If an accused is acquitted by a superior court or on appeal on account of
unsoundness of mind, the court must make a custody order if the offence is a
Schedule 1 offence (s 21(a)). It the offence is not a Schedule 1 offence, the court
may make the same orders as above (s 21(b)).

396.

Part 5 of the Criminal Law (Mentally Impaired Accused) Act 1996 (WA) sets out
provisions for dealing with the detention of an accused person in respect of whom a
custody order has been made (‘mentally impaired accused’, s 23). As discussed
above in the context of fitness to plead, a mentally impaired accused is to be
detained in an authorised hospital, a declared place, a detention centre or a prison
until released by the governor (s 24(1)) (but cannot be detained in an authorised
hospital unless they have a mental illness that is capable of being treated (s 24(2))).

397.

The Governor may at any time order that a mentally impaired accused is released,
with or without conditions, by making a release order (s 35(1), (2), (4)).
Tasmania

398.

In Tasmania, under s 16(1) of the Criminal Code (Tas), a person is not criminally
responsible for a criminal act or omission:
(a)

(b)

399.

when afflicted with mental disease to such an extent as to render
him incapable of—
(i)

understanding the physical character of such act or
omission; or

(ii)

knowing that such act or omission was one which he or
she ought not to do or make; or

when such act or omission was done or made under an impulse
which, by reason of mental disease, he was in substance
deprived of any power to resist.

There is the usual rebuttable presumption that a person is of sound mind (s 15).
Further, 16(3) provides that a person who suffered from delusions on some specific
matter or matters, but who is not otherwise exempted from criminal responsibility, is
criminally responsible to the same extent as if the facts were as the person believed
them to be. Section 16(2) provides that the fact that a person was, at the time at
which they is alleged to have done an act or made an omission, incapable of
controlling his conduct generally, is relevant to the question of whether they did that
act/omission under an impulse which ‘by reason of mental disease [they were] in
substance deprived of any power to resist’ (s 16(2)). The meaning of ‘mental
disease’ for the purposes of s 16 includes ‘natural imbecility’ (s 16(4)).
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400.

Where a person is found not guilty of an offence on the ground of insanity, there are
five orders that a court can make (ss 18(2), 21(1) of the Criminal Justice (Mental
Impairment) Act 1999 (Tas)):
•

a restriction order – this requires that the defendant is to be admitted to and
detained in a special facility until the Supreme Court discharges the order; 174

•

release the defendant under a supervision order; 175

•

a treatment order under the Mental Health Act 2013 (Tas) (Ch 2 Pt 3 Div 2); 176

•

a conditional release order; or

•

an unconditional release order.

Australian Capital Territory
401.

Section 28 of the Criminal Code sets out the defence of mental impairment in the
ACT. Section 28 is found in Division 2.3.2 (‘Lack of capacity—mental impairment’) in
Part 2.3 (‘Circumstances where there is no criminal responsibility’) of the Code.

402.

Section 28(1) of the Criminal Code states:
A person is not criminally responsible for an offence if, when carrying
out the conduct required for the offence, the person was suffering from
a mental impairment that had the effect that—
(a)

the person did not know the nature and quality of the conduct; or

(b)

the person did not know that the conduct was wrong; or

(c)

the person could not control the conduct.

403.

A person does not know that conduct is wrong if they cannot ‘reason with a
moderate degree of sense and composure about whether the conduct, as seen by a
reasonable person, is wrong’ (see s 28(2)).

404.

The usual rebuttable presumption that a person was not ‘suffering from a mental
impairment’ applies (s 28(4), (5)) and the court must give leave if the prosecution
seeks to rely on s 28 (s 28(6)).

405.

In the context of an offence heard in the Supreme Court, the jury, if satisfied that a
person is not criminally responsible only because of mental impairment, must return
a special verdict that the person is not guilty of the offence because of mental
impairment (s 28(7)(a)). In the Magistrates Court, if the magistrate decides the
same, it must find the person not guilty because of mental impairment (s 28(7) (b)).

406.

Division 13.3 of the Crimes Act 1900 (ACT) applies where a special verdict of not
guilty because of mental impairment is returned in the Supreme Court. If a special
verdict is returned (or entered), and the offence is a serious offence, the Supreme
Court must (s 324):
•
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order that the accused be detained in custody for immediate review by the ACT
Civil and Administrative Tribunal (ACAT) under the Mental Health Act 2015,
s 180; or

•

if, taking into account the criteria for detention in s 308, 177 it is more appropriate
— order that the accused submit to the jurisdiction of the ACAT to allow the
ACAT to make a mental health order 178 or a forensic mental health order 179
under the Mental Health Act 2015.

If the relevant offence is an indictable offence other than a serious offence, the
Supreme Court may make orders it considers appropriate, including but not only
those mentioned above (s 323).
407.

Section 321 of the Crimes Act 1900 provides for a ‘consent’ verdict: if an accused
pleads not guilty because of mental impairment to an indictable offence before the
Supreme Court, the court must enter a special verdict to this effect if the court
considers it appropriate and the prosecution agrees to the entering of the verdict.

408.

Division 13.4 of the Crimes Act 1900 (ACT) applies where a finding of not guilty
because of mental impairment is found in the Magistrates Court. If a person is found
not guilty because of mental impairment in the context of being charged with a
serious offence, the court must order that the accused be detained in custody for
immediate review by ACAT, or, if is more appropriate having regard to the criteria in
s 308, order that the accused submit to ACAT jurisdiction to enable ACAT to make a
mental health order or forensic mental health order (s 329(2)). If the offence is an
offence other than a serious offence and the person is found not guilty because of
mental impairment, the Magistrates Court may make any orders it considers
appropriate, including but not limited to those just mentioned (s 328).
Northern Territory

409.

In the NT, Part IIA of the Criminal Code sets out the defence of mental impairment.
In particular, s 43C(1) provides:
The defence of mental impairment is established if the court finds that a
person charged with an offence was, at the time of carrying out the
conduct constituting the offence, suffering from a mental impairment
and as a consequence of that impairment:
(a)

he or she did not know the nature and quality of the conduct;

(b)

he or she did not know that the conduct was wrong (that is he or
she could not reason with a moderate degree of sense and
composure about whether the conduct, as perceived by
reasonable people, was wrong); or

(c)

he or she was not able to control his or her actions.

410.

If the defence of mental impairment is established, the person must be found not
guilty because of mental impairment (s 43C (2)).

411.

The usual rebuttable presumption applies and the party raising the defence bears
the onus of rebutting the presumption on the balance of probabilities (ss 43D, 43E).

412.

In the NT, under s 43F of the Code, the defence of mental impairment may be
raised either by the defence at any time during the trial; by the court on application
by the prosecution; or by the court on its own initiative (s 43F (1)). If raised during
the trial, the issue is dealt with separately (s 43F (2)). If raised during a committal
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proceeding, the question is reserved for consideration by the court during the trial
(s 43F (3)). On agreement by the parties, the court may accept a plea and record a
finding of not guilty because of mental impairment (s 43H).
413.

If an accused person is found not guilty because of mental impairment, the court
must declare that the accused person is liable to supervision under Division 5 (in
substantively the same way as a person unfit to be tried is liable to supervision,
discussed above), 180 or order that the accused person be released unconditionally.
Powers to dismiss charges against persons with mental impairment or make
alternative orders

414.

Certain jurisdictions have provisions that do not relate specifically to fitness to plead
or the defence of mental impairment, but empower courts to dismiss charges or
make alternative orders in respect of defendants with mental impairment.

415.

These ‘diversionary’ regimes are often available where the court considers that they
would be a more appropriate means of dealing with a particular defendant than the
ordinary criminal process. These regimes may provide a defendant with a route from
the criminal justice system to mental health care, or, in some cases, permit their
unconditional discharge.
Commonwealth

416.

At the Commonwealth level, the Crimes Act 1914 (Cth) establishes a ‘diversionary’
regime that allows certain courts to summarily dispose of federal criminal charges
against a person ‘suffering from mental illness’ or ‘intellectual disability’. Justice
Gray in Morrison v Behrooz [2005] SASC 142 observed (at [44]) that this regime
appears only to apply where no plea has been entered, and does not contemplate a
conviction being recorded. Accordingly, Gray J held, it would not apply where the
defendant was fit to plead: at [44].

417.

Division 8 of Part IB of the Act applies in proceedings in a State or Territory before a
court of summary jurisdiction in respect of a federal offence. It empowers such a
court to make various orders where it appears to the court that:

418.

•

the person charged is suffering from a mental illness or intellectual disability at
the time of the hearing; 181 and

•

it would be more appropriate to deal with the person under the Division than
otherwise in accordance with law’. 182

In such cases, under s 20BQ(1)(c) or (d), the court may:
•
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dismiss the charge and discharge the person, whether:
–

unconditionally;

–

into the care of a responsible person for a period of up to 3 years; or

–

on the condition that the person submit to mental health assessments or
treatments for a period of up to 3 years; or

•
419.

adjourn the proceedings, remand the person on bail, and/or make any other
order that the court considers appropriate.

If a person is discharged, the order acts as a stay against further proceedings in
respect of the offence. 183 More generally, where a court makes an order in reliance
on this power, it cannot then make an order under s 19B (discharge without
conviction), s 20 (conditional release after conviction), s 20AB (sentencing
alternatives) or s 21B (reparation orders).
New South Wales

420.

Part 3 of the Mental Health (Forensic Provisions) Act 1990 (NSW) provides
magistrates with diversionary powers in respect of defendants who are ‘cognitively
impaired’, ‘suffering from mental illness’, suffering from certain mental conditions, or
are ‘mentally ill persons’.

421.

These powers are available in summary proceedings before a Magistrate, and can
be used at the commencement of proceedings or at any time in the course of the
hearing (but not in committal proceedings). 184 The New South Wales Supreme Court
has held that these provisions may be applied whether or not a plea has been
entered. 185

422.

The powers available differ according to whether the defendant is a mentally ill
person: see s 31(1), s 33. Where it appears to the Magistrate that:
•

the accused is cognitively impaired, suffering from a mental illness, or suffering
from a mental condition for which treatment is available at a mental health
facility (but is not a mentally ill person); and

•

it would be more appropriate to deal with the defendant in accordance with the
Part than otherwise in accordance with the law; 186

the Magistrate may:
•

adjourn the proceedings, grant the defendant bail and/or make any other order
the Magistrate considers appropriate; or

•

dismiss the charge and discharge the accused either unconditionally, into the
care of a responsible person, or subject to the requirement that the accused
undergo assessment or treatment. 187

423.

A dismissal does not constitute a finding that the charges were proven or
otherwise. 188

424.

Magistrates have further powers under s 33 where, at any time during the
proceedings, it appears to the Magistrate that the defendant is a mentally ill person
within the meaning of the Mental Health Act 2007 (see Chapter 9: Health): see
definition of ‘mentally ill person’ in s 3. The magistrate may:
•
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order that the defendant be taken to and detained in a mental health facility for
assessment (and potentially, that the person be brought back before the
Magistrate or an authorised officer if found not to be mentally ill or mentally
disordered);

•

discharge the defendant into the care of a responsible person (unconditionally
or subject to conditions); or

•

make a community treatment order for the defendant under the Mental Health
Act 2007 (see Chapter 9: Health). 189

425.

If the defendant is dealt with in accordance with s 33, the charge is taken to have
been dismissed after 6 months, unless the person is brought back before the
Magistrate in relation to the charge. 190

426.

The diversionary regime under the current Act will be replaced by Part 2 of the
Mental Health and Cognitive Impairment Forensic Provisions Act 2020 (NSW), when
it commences. The new Act largely maintains the diversionary regime, with some
changes (including the use of the new definitions of ‘mental health impairment’ and
‘cognitive impairment’).
Queensland

427.

The Mental Health Act 2016 (Qld) establishes a diversionary regime under which
persons charged with certain offences may be referred to the mental health system,
as an alternative to determining their fitness for trial.

428.

The matter of a person’s mental condition may be referred to the Mental Health
Court where:
•

the person is charged with a serious offence (other than a Commonwealth
offence); and

•

a relevant person (such as the person’s lawyer or the DPP) has reasonable
cause to believe that the person is unfit for trial or was of unsound mind at the
time of the offence. 191

429.

A referral may also be made where the person is charged with murder, and a
relevant person has reasonable cause to believe that the person was of diminished
responsibility at the time of the offence. 192

430.

References may also be made by the chief psychiatrist or director of forensic
disability (s 101), the Magistrates Court (s 175), or Supreme or District Court
(s 183). Where a reference is made, the proceedings for the relevant offence are
suspended until a decision is made or the reference is withdrawn. 193

431.

The Mental Health Court must then determine whether the person was of unsound
mind at the time of the offence (defined by reference to s 27 of the Criminal Code
set out in Schedule 1 to the Criminal Code Act 1899 (Qld)), 194 and, in the case of
murder, whether the person was of diminished responsibility. 195

432.

If the court finds this to be the case, the relevant proceedings are discontinued
(though the person may still elect to be tried, in some cases). 196 The court must then
make a forensic order or forensic treatment support order in respect of the person
(discussed at [229]-[230] above) 197 Otherwise, the court must proceed to determine
whether the person is fit for trial. 198
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Northern Territory
433.

In the Northern Territory, the Mental Health and Related Services Act 1998 (NT)
establishes diversionary procedures where the court considers that a person
charged with an offence may require treatment or care under that Act. 199
Mental health assessment and discretionary discharge

434.

After seeking advice from the Chief Health Officer, a court may adjourn proceedings
in order for the defendant to undergo a mental health assessment, and obtain a
report on whether that person fulfils the criteria for involuntary admission on the
grounds of mental illness or mental disturbance (see Chapter 9: Health). 200

435.

After receiving that report, where the court is satisfied that:
•

the person fulfils the criteria for involuntary admission on the grounds of mental
illness or mental disturbance; and

•

resources are available at an approved treatment facility to diagnose and treat
the person;

the court may adjourn the proceedings and order the person to be detained in the
facility for:

436.

•

examination and assessment; and

•

if the person is admitted to the facility – diagnosis and treatment. 201

The adjournment cannot last for longer than 15 days (subject to any extensions),
after which the person will come back before the court. 202 However, the court may
dismiss the charge at any time if:
•

it is being dealt with summarily;

•

the proceedings are not proceedings for a committal or preliminary hearing; and

•

the court considers that, if the person were found guilty, it would dismiss the
charge unconditionally or otherwise decline to record a conviction (under the
Sentencing Act 1995 (NT)). 203

Compulsory discharge following report by Chief Health Officer
437.

438.

Alternatively, where a person is charged with an offence that is being dealt with
summarily (other than where the proceedings are for a committal or preliminary
hearing), the court may request a certificate from the Chief Health Officer stating:
•

whether the person was suffering from a mental illness or mental disturbance at
the time of the offence; and

•

if so, whether that is likely to have materially contributed to the conduct. 204

After receiving the certificate, the court must dismiss the charge if satisfied that, at
the time of the offence, the person:
•
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was suffering from a mental illness or mental disturbance; and

•

in consequence, did not know the nature and quality of the conduct, did not
know it was wrong, or was not able to control their actions. 205

Australian Capital Territory
439.

440.

Division 13.6 of Part 13 of the Crimes Act 1900 (ACT) establishes a diversionary
regime for the ACT. This applies in respect of proceedings before a magistrate
(other than committal proceedings) for summary offences, or indictable offences that
may be determined summarily. 206 Where the Magistrates Court is satisfied that the
accused is mentally impaired, and it would be appropriate to deal with the person
under the division, 207 it may:
•

dismiss the charge and require the accused to submit to the jurisdiction of ACT
Civil and Administrative Tribunal, to enable the Tribunal to make a mental
health or forensic mental health order; or

•

dismiss the charge unconditionally. 208

The court must have regard to specified matters in making this determination. 209 If
the court makes an order of the first kind, it operates as a stay of proceedings (or
further proceedings) against the accused in relation to the offence. 210 Neither kind of
order constitutes a finding that an offence has or has not been committed. 211
Diversionary programs

441.

Various jurisdictions have established diversionary programs for defendants with
mental health issues (for example, special lists or mental health liaison programs)
that allow a person with mental illness to enter a monitored treatment plan instead of
going through the full criminal process. However, such programs are only generally
available where there is no contest as to the facts, and it may be a condition of
participation that a person has pleaded guilty (or has not pleaded not guilty 212).
PART 2 – PEOPLE WITH DISABILITY WHO ARE VICTIMS OF CRIME

442.

People with disability are disproportionately victims of abusive or violent criminal
conduct. 213 This section discusses the way in which the criminal law operates with
respect to people with disability who are the victim of a crime. It focusses particularly
upon sexual abuse, family and domestic violence, and criminal neglect of people
with disability, as three major forms of criminal conduct that people with disability
may be at particular risk of. We also briefly discuss other types of offences, such as
exploitation and discrimination offences, that may be perpetrated against people
with disability. However, people with disability may face a wide range of other forms
of criminal conduct.
Sexual offences against people with disability

443.

Women with intellectual disability face a very high risk of sexual abuse. In its
submission to the Royal Commission, the Australian Human Rights Commission
noted at [160] that approximately 90% of Australian women with intellectual disability
have experienced sexual abuse, of which 68% will experience that abuse by 18
years of age, and typically by a carer. 214
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444.

In this section, the criminal law provisions concerning sexual offences are examined,
focusing on provisions with particular or differential application where the alleged
victim has a disability. Overall, there are three key ways in which the criminal law
seeks to protect people with disability from being victims of sexual offences:
•

Consent: people with some kinds of intellectual disability or cognitive
impairment may be taken not to have consented to sexual intercourse or other
sexual conduct.

•

Direct offences: there are special sexual offences in the various jurisdictions
specifically about engaging in sexual conduct with a person with an intellectual
disability or cognitive impairment.

•

Aggravating circumstance: in many jurisdictions, the fact that the victim of a
sexual offence is a person with an intellectual disability or cognitive
impairment is a circumstance of aggravation (such that a higher maximum
penalty applies).

Consent
445.

The following section discusses consent in the context of people whose mental
capacity, decision-making ability or cognitive function is affected by their disability.
This is particularly relevant to people with intellectual, cognitive and psychosocial
disabilities.

446.

In relation to a number of sexual offences in which a person’s consent to sexual
conduct or acts would ordinarily provide a defence, consent may be negated if the
person does not have the mental capacity to understand the nature of the act – see:
•

Crimes Act 1900 (NSW) s 61HE(5)(a) (which provides that a person does not
consent to a sexual activity ‘if the person does not have the capacity to
consent including because of cognitive incapacity’)

•

Crimes Act 1958 (Vic) s 36(2)(g) (which provides that a person does not
consent to an act in circumstances including where ‘the person is incapable of
understanding the sexual nature of the act’)

•

Criminal Law Consolidation Act 1935 (SA) s 46(3)(e) and (f) (which provide
that a person is taken not to consent – that is, not to ‘freely and voluntarily
agree’ – to a sexual activity if ‘the activity occurs while the person is affected
by a … mental or intellectual condition or impairment such that the person is
incapable of freely and voluntarily agreeing’ or if ‘the person is unable to
understand the nature of the activity’)

•

Criminal Code (Tas) s 2A(2)(i) (which provides that a person does not consent
– that is, does not ‘freely agree’ – to an act if the person ‘is unable to
understand the nature of the act’)

•

Crimes Act 1900 (ACT) s 67(1)(i) (which provides that consent is negated if
that consent is caused ‘by the person’s … mental incapacity to understand the
nature of the act in relation to which the consent is given’), and
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•

447.

Criminal Code (NT) s 192(2)(d) (which provides that a person does not
consent to certain offences in the circumstance in which ‘the person is
incapable of understanding the sexual nature of the act’). 215

Additionally, in some jurisdictions, consent is negated by the fact that a person is
‘physically helpless’:
•

Crimes Act 1900 (ACT): s 67(1)(i) (which provides that consent is negated if
that consent is caused ‘by the person’s physical helplessness’); and

•

Criminal Law Consolidation Act 1935 (SA): s 46(3) (e) (which provides that a
person does is taken not to consent to a sexual activity if the person has a
‘physical … condition or impairment such that the person is incapable of freely
and voluntarily agreeing’).

448.

Further, for certain offences, consent is not a defence to a charge of committing the
offence against people with certain kinds of disability.

449.

In NSW, for instance, s 66F (7) of the Crimes Act 1900 (NSW) provides that the
consent of a person who has a cognitive impairment is not a defence to a charge for
certain offences involving sexual touching or sexual acts, if the accused was
responsible for the care of the person (generally or at the time of the offending) or
the accused engaged in the relevant conduct with the intention of taking advantage
of the person’s cognitive impairment. 216

450.

In SA, s 57(1) of the Criminal Law Consolidation Act 1935 (SA) provides that a
person under 18 years will be taken not to be capable of consenting to an indecent
assault committed by a person who is in a position of authority in relation to the
person. In this context, ‘position of authority’ includes the person responsible for the
care of the child where the child has a cognitive impairment. 217
Sexual offences against people with disability

451.

In some jurisdictions, there are specific offences in relation to engaging in sexual
activity with a person with a cognitive or intellectual disability. The offences are
different in all jurisdictions.
New South Wales

452.

Under s 66F (2) of the Crimes Act 1900 (NSW), it is an offence for a person who is
responsible for the care of a person who has a cognitive impairment 218 (whether the
person is responsible for their care generally or at the time of the sexual intercourse)
to have sexual intercourse with the person who has a cognitive impairment.

453.

Section 66F(3) makes it an offence for a person to have sexual intercourse with a
person who has a cognitive impairment with the intention of taking advantage of that
person’s cognitive impairment.

454.

The consent of the person who has a cognitive impairment is not a defence to either
offence (s 66F (5)).

455.

Defences are available for these offences if, at the time of the offending, the
accused did not know the person had a cognitive impairment, was married or in a
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de-facto relationship with the person, or the conduct was carried out for a proper
medical or hygienic purpose (s 66F(7)).
Victoria
456.

457.

The Crimes Act 1958 (Vic) makes provision for ‘[s]exual offences against persons
with a cognitive impairment or mental illness’ (see Subdivision 8E of Part I to the
Act). Under s 52A, for the purposes of the Subdivision:
•

a ‘cognitive impairment’ is defined to include ‘impairment because of
intellectual disability, dementia, neurological disorder or brain injury’; and

•

‘mental illness’ has the same meaning as in s 4 of the Mental Health Act 2014
(Vic).

Section 37B provides that – in interpreting and applying Subdivision (8E) – courts
are to have regard (amongst other things) to the fact that:
(c) a significant number of sexual offences are committed against …
vulnerable persons including persons with a cognitive impairment or
mental illness.

458.

459.

Subdivision (8E) relevantly creates the following offences:
•

Sexual penetration or sexual assault of a person with a cognitive impairment
or mental illness (B) by a person (A) who provides treatment or support
services 219 (or is a worker for a service provider that provides treatment or
support services) to B (ss 52B, 52C).

•

Sexual activity in the presence of a person with a cognitive impairment or
mental illness (B) by a person (A) who provides treatment or support services
(or is a worker for a service provider that provides treatment or support
services) to B, knowing that B is, or probably is, present when A engages in
the activity, and where engaging in the activity in the presence of B is contrary
to ‘community standards of acceptable conduct’ (s 52D). 220

•

Causing or allowing a person with a cognitive impairment or mental illness (C)
to be present during sexual activity engaged in by another person (B), where
the person who causes or allows C to be present (A) provides treatment or
support services (or is a worker for a service provider that provides treatment
or support services), and where A’s causing or allowing C to be present is
contrary to community standards of acceptable conduct (s 52E).

There are a number of exceptions and defences provided for in the Act:
•

It is an exception to the sexual penetration offence in s 52B if the sexual
penetration ‘is done in the course of a procedure carried out in good faith for
medical or hygienic purposes’ (s 52F (a)). 221

•

It is an exception to these offences if there is a marriage or domestic
partnership between A and the person who has a cognitive impairment or
mental illness (s 52G) or where A reasonably believed that they were married
or in a domestic partnership (s 52H)).
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460.

•

It is a defence to these offences if A believed on reasonable grounds that the
person did not have a cognitive impairment or mental illness (s 52I).

•

If A is a worker for a service provider, it is a defence to these offences if A
reasonably believed that the service provider was not providing treatment or
support services to the person who has a cognitive impairment or mental
illness (s 52J).

Section 52K sets out the matters in relation to which there is no defence of mistaken
but honest and reasonable belief.
Queensland

461.

In Queensland, it is an offence to have or attempt to have unlawful carnal
knowledge with or of a person with an impairment of the mind (Criminal Code
s 216(1)). It is also an offence to procure a person with an impairment of the mind to
engage in carnal knowledge (s 217(1)). 222

462.

In the Criminal Code (Qld), a ‘person with an impairment of the mind’ means:
a person with a disability that—

463.

464.

(a)

is attributable to an intellectual, psychiatric, cognitive or
neurological impairment or a combination of these; and

(b)

results in—
(i)

a substantial reduction of the person’s capacity for
communication, social interaction or learning; and

(ii)

the person needing support. 223

Section 216(2) also provides for the following offences:
•

unlawfully and indecently dealing with 224 a person with an impairment of the
mind;

•

unlawfully procuring a person with an impairment of the mind to commit an
indecent act;

•

unlawfully permitting himself or herself to be indecently dealt with by a person
with an impairment of the mind;

•

wilfully and unlawfully exposing a person with an impairment of the mind to an
indecent act by the offender or any other person;

•

without legitimate reason, wilfully exposing a person with an impairment of the
mind to any indecent object or any indecent film, videotape, audiotape,
picture, photograph or printed or written matter; or

•

without legitimate reason, taking any indecent photograph or records, by
means of any device, any indecent visual image of a person with an
impairment of the mind.

The offences of carnal knowledge and indecent dealing with a person with an
impairment of the mind are aggravated if committed on a person who is under the
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guardianship or care of the offender (s 216(3)) or is known by the offender to be the
offender’s lineal descendant (s 216(3A)).
465.

It is a defence to prove that the accused believed on reasonable grounds the person
did not have an impairment of the mind (s 216(4) (a)), or that the act did not, in the
circumstances, constitute sexual exploitation of the person with an impairment of the
mind (s 216(4) (b)).
South Australia

466.

In South Australia, it is an offence to have sexual intercourse with a person knowing
that that other person is, by reason of intellectual disability, unable to understand the
nature or consequences of sexual intercourse: Criminal Law Consolidation Act 1935
(SA) s 49(6). In this context, that the person gave consent is not a defence, 225 but
the offence will not apply between two people who are married to each other. 226

467.

Section 51 of the Criminal Law Consolidation Act 1935 makes it an offence for a
person who provides a service (whether for remuneration or not) to a person with a
cognitive impairment to:
•

obtain or procure, by undue influence, sexual intercourse or indecent contact
with that person (s 51(1)); or

•

behave in an indecent manner in the presence of the person without the
person's consent or with the person's consent where that consent was
obtained by undue influence (s 51(2)).

468.

A person who was, at the time of the offence, in a position of power, trust or
authority in relation to the victim, is presumed to have obtained the consent of the
victim by undue influence unless the defendant proves the contrary on the balance
of probabilities (s 51(4)).

469.

It is a defence that the person was legally married to or the domestic partner of the
person with the cognitive impairment (s 51(3)).
Western Australia

470.

In WA, s 330(2) of the Criminal Code Act Compilation Act 1913 (WA) deals with
sexual offences against a person who the offender knows or ought to know is an
‘incapable person’.

471.

For the purposes of s 330, a reference to an incapable person is a reference ‘to a
person who is so mentally impaired as to be incapable—(a) of understanding the
nature of the act the subject of the charge against the accused person; or (b) of
guarding himself or herself against sexual exploitation.’ 227

472.

The offences are as follows:
•

sexual penetration (s 330(2));

•

procuring, inciting, or encouraging the incapable person to engage in sexual
behaviour (s 330(3));

•

indecent dealing (s 330(4));
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•

procuring, inciting, or encouraging the incapable person to do an indecent act
(s 330(5)); and

•

indecently recording (s 330(6)). 228

473.

The offence is aggravated where the incapable person is under the care,
supervision, or authority of the offender: s 330(7) (b), s 330(8) (b).

474.

It is a defence to prove that the accused was lawfully married to the incapable
person (s 330(9)).
Tasmania

475.

In Tasmania, it is an offence for a person responsible for the care of a person with a
mental impairment to have sexual intercourse with that person: Criminal Code (Tas)
s 126(1).

476.

In this context, ‘[m]ental impairment’ means senility, intellectual disability, mental
illness or brain damage (s 126(4)); ‘mental illness’ has the same meaning as in the
Mental Health Act 2013 (Tas). For the purposes of s 126, a person is responsible for
the care of the person with a mental impairment if the person provides medical,
nursing, therapeutic or educative services to the person with a mental impairment in
connection with that mental impairment (s 126(3)).

477.

It is a defence if:
•

the person with the mental impairment consented, and the giving of that
consent was not unduly influenced by the fact that the accused was
responsible for the care of the person with the mental impairment
(s 126(2)(a)); or

•

the person with the mental impairment was married to, or in a significant
relationship with, the accused (s 126(2) (b)).

Northern Territory
478.

In the Northern Territory, it is an offence for a person who is a provider of disability
support services to a mentally ill or handicapped person to have sexual intercourse
or commit an act of gross indecency upon that person: Criminal Code (NT) s 130(2).
In this context:
•

A ‘mentally ill or handicapped person’ means ‘a person who, because of
abnormality of mind, is unable to manage himself or herself or to exercise
responsible behaviour’ (s 126).

•

A ‘disability support service’ means ‘a medical or therapeutic service provided
to a mentally ill or handicapped person and related to the mental illness or
handicap’ (s 130(1)).

•

A ‘provider of disability support services ’ means a person who provides a
disability support service, whether for remuneration or on a voluntary basis,
but does not include such a person who himself or herself is a mentally ill or
handicapped person (s 130(1)).
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479.

Section 130(3A) creates an equivalent offence where the victim is a mentally ill or
handicapped child who is under the age of 16 years.

480.

It is not a defence to a charge of these offences for the accused to prove that the
victim consented to the act constituting the offence (s 139A). However, it is a
defence if:

481.

•

in relation to an offence against s 130(2), the accused person was married to,
or the de facto partner of, the mentally ill or handicapped person (s 130(3)(b)),
or did not know that the person was mentally ill or handicapped (s 130(3)(b));
and

•

in relation to an offence against s 130(3A), the child was of or above the age
of 14 years, the accused person believed on reasonable grounds that the child
was of or above the age of 16 years and the accused person did not know the
child was mentally ill or handicapped (s 130(3C)).

The offence under s 130(3A) is aggravated if the victim is aged less than 10 years
(s 130(3C)).
Aggravated sexual offences

482.

There are also many general sexual offences which are aggravated if the victim is a
person with disability, typically an intellectual disability. For example:
•

At the Commonwealth level:
–

Sexual offences against children overseas (Criminal Code (Cth) ss 272.8,
272.9) are relevantly aggravated if the child has a ‘mental impairment’ 229
(s 272.10(1) (b) (i)).

–

The offence of engaging in sexual activity with a child using a carriage
service and to cause a child to engage in sexual activity with another
person using a carriage service (s 474.25A) is also aggravated if the child
has a mental impairment (s 474.25B(1)(b)(i)).

–

It is a defence to both of these aggravated offences if the accused person
believed that the child did not have a mental impairment (ss 272.10(6);
474.29(3)).

•

In New South Wales, the Crimes Act 1900 (NSW) provides that:
–
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In NSW, the offence of aggravated sexual assault is relevantly aggravated
where the alleged victim has a ‘serious physical disability’ (s 61J (2) (f)) or a
‘cognitive impairment’ (s 61J (2) (g)). 230 These are also circumstances of
aggravation for other sexual offences:
–

aggravated sexual touching (s 61KD(2)(c), (d));

–

aggravated sexual act (s 61KF(2)(c), (d));

–

aggravated sexual intercourse with a child between 10 and 16
(s 66C(5)(e), (f));

–

483.

–

aggravated sexual act with a child between 10 and 16 (s 66DE(2)(e),
(f)); and

–

sexual assault by forced self-manipulation (s 80A(1)(f), (g))

The offences of causing sexual servitude (s 80D (2)) and conducting a
business involving sexual servitude (s 80E (2)) are aggravated if the
offences involve a person with a ‘cognitive impairment’.

•

In Queensland, the offence of having or attempting to have unlawful carnal
knowledge with or of a child under 16 years of age is aggravated if the child
has an impairment of the mind: Criminal Code (Qld), s 215(1), (4A). The
offences for indecent acts involving a child under 16 years of age in s 210(1)
are also aggravated if the child has an impairment of the mind (s 210(4A)).

•

In South Australia, it is a general circumstance of aggravation to any offence
that the offender committed the offence knowing that the victim was, at the
time of the offence, in a position of particular vulnerability because of their
physical disability or cognitive impairment. 231

•

In Western Australia, offences of compelling a person to provide commercial
sexual services, conducting a business that involves sexual servitude, and
deceptive recruiting for sexual services are aggravated if the offence involves
an incapable person. 232

•

In the Northern Territory, the offence of having sexual intercourse with or
committing any act of gross indecency upon a child under 16 years of age
(s 127(1)) is aggravated in circumstances where the child has ‘a serious
physical disability’ or ‘a serious intellectual disability’ (Criminal Code (NT)
s 127(2)(c), (d)).

In Victoria and the ACT, there is no express reference to a victim having a disability
being a circumstance for aggravation of an offence.
Domestic and family violence against people with disability

484.

485.

According to the ALRC, people with disability experience domestic and family
violence in different ways, often at higher rates, for longer periods of time and by
more people, than people without disability. 233 The types of family violence
experienced by people with disability may include:
•

sexual or physical assault;

•

stealing and financial exploitation;

•

neglect and deprivation of essentials like nutrition and medical treatment;

•

specific types of abuse related to their disability such as withholding;
equipment, food and medication; and

•

forced sterilisation and abortion. 234

Additionally, a person with disability may experience violence in relationships with
people who they depend upon but who may not necessarily be in a family or
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domestic relationship with them in the ordinary sense, such as carers. 235 In this
context, some of the family violence legislation in Australia defines a ‘family
relationship’ or a ‘domestic relationship’ sufficiently widely so as to cover carer
relationships, while others do not. The AHRC and DLA Piper have observed in a
joint report, however, that ‘most of the current laws do not contain definitions that
are broad enough to encompass the range of violence that people with disabilities
experience’. 236
486.

487.

This section discusses the scope of the protection orders available for people with
disability under the family violence and related legislation in Australia, focusing upon
the scope of the following orders:
•

New South Wales: ‘apprehended domestic violence orders’ under the Crimes
(Domestic and Personal Violence) Act 2007 (NSW)

•

Victoria: ‘family violence intervention orders’ under the Family Violence
Protection Act 2008 (Vic)

•

Queensland: ‘domestic violence orders’ under the Domestic and Family
Violence Protection Act 2012 (Qld)

•

South Australia: ‘intervention orders’ under the Intervention Orders
(Prevention of Abuse) Act 2009 (SA)

•

Western Australia: ‘violence restraining orders’ under the Restraining Orders
Act 1997 (WA)

•

Tasmania: ‘family violence orders’ under the Family Violence Act 2004 (Tas)

•

Australian Capital Territory: ‘protection orders’ under the Family Violence
Act 2016 (ACT)

•

Northern Territory: ‘domestic violence orders’ under the Domestic and
Family Violence Act 2007 (NT).

There are two key observations that can be made about the scope of family or
domestic violence protection orders in all jurisdictions.
•

The first is that it is not clear that all relationships in which a person with
disability might suffer violence would be captured by the definition of ‘a ‘family’
or ‘domestic’ relationship for the purposes of the legislation. In some
jurisdictions, the definition of family violence is broad enough to capture
violence committed against people with disability by someone who is not a
family member but may be in a family-like relationship with the person (eg a
carer). Where that is not the case, a restraining order or other personal
violence order will generally be available to protect such a person under the
same or another legislative framework, although not in every case.

•

The second is that the scope of what constitutes family or domestic ‘violence’
is different across jurisdictions. Broadly stated, ‘violence’ in this sense would
include emotional or psychological abuse, economic abuse, threatening and
coercive behaviours, or other behaviours that seek to control or dominate the
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person. In this regard, it is significant that some instances of abuse
experienced by people with disability (eg neglect) may not fall within the scope
of violence against which a protection order may be sought.
488.

Family violence legislation also confers powers on police to investigate and make
orders in cases involving domestic and family violence. We do not discuss these
powers in this Chapter. 237

489.

We discuss the scope of the powers to make relevant orders in each jurisdiction
below.
New South Wales

490.

The relevant family and domestic violence legislation in New South Wales is the
Crimes (Domestic and Personal Violence) Act 2007 (NSW).

491.

Under s 9(3) (f1), in enacting the Act, Parliament expressly recognised the
‘particular impact of domestic violence on … persons with disabilities’.

492.

Courts can grant two types of apprehended violence orders which can relevantly
protect a person with disability from violence:
•

an Apprehended Domestic Violence Order (ADVO) (dealt with in Part 4 of the
Act); and

•

an Apprehended Personal Violence Order (APVO) (dealt with in Part 5).

493.

In relation to ADVOs, a person may apply to the court for an ADVO for protection
against another person with whom he or she has a ‘domestic relationship’ (s 15(1)).
(If there is no ‘domestic relationship’ the application is treated as an application for
an APVO: s 15(2).)

494.

Under s 16(1), put broadly, a court may make an ADVO if it is satisfied on the
balance of probabilities that a person who has or has had a domestic relationship
with another person has reasonable grounds to fear (and in fact fears) the
commission by the other person of a domestic violence offence, intimidation or
stalking.

495.

If the person for whose protection the order is sought suffers from ‘below average
general intelligence’, it is not necessary for the court to be satisfied that the person
in fact fears that the relevant conduct will occur for the court to make the order (s
16(2)(b)).

496.

Section 5(1) sets out the circumstances in which a person has a ‘domestic
relationship’ with another person. Those circumstances relevantly include marriage,
de facto partnership, intimate personal relationships (whether sexual or not), people
living with the person, people living in the same residential facility and relatives. It
also extends to the circumstance in which the person ‘has or has had a relationship
involving his or her dependence on the ongoing paid or unpaid care of the other
person’ (s 5(1) (f)).

497.

Accordingly, ADVOs can be made in relation to people in a wide range of
relationships to the person with disability, including past or current paid carers.
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However, in the latter case, such a relationship is only treated as a ‘domestic
relationship’ under the Act for the purposes of the protection of the dependant
(s 5A(1)); an ADVO may be made against a paid carer for the protection of a
dependant, but not against a dependant for the protection of a paid carer (s
5A(2)). 238
498.

The Act does not define ‘domestic violence’. Under s 11, ‘domestic violence offence’
means:
•

‘personal violence offences’, being certain offences under the Crimes Act
1900 (NSW) 239 where those offences are committed by persons in domestic
relationships; and

•

offences (other than personal violence offences) that arise from substantially
the same circumstances or the commission of which is intended or control the
person or to cause that person to be intimidated or fearful (or both).

499.

APVOs cover situations where violence may be committed against a person with
disability by a non-family member. The court may make an APVO if it is satisfied
that a person has reasonable grounds to fear (and in fact fears) the commission by
another person of a personal violence offence, intimidation or stalking, and the
person does not have or has not had a domestic relationship with the person against
whom the order is sought.

500.

Depending on the circumstances, therefore, a person with disability who fears either
domestic or personal violence can seek an ADVO or APVO, as appropriate.

501.

An application for an order must be made if a police officer relevantly suspects or
believes that a domestic violence offence has been or is being committed, or is
imminent, or is likely to be committed, against a person (s 49(1)(a)). The police
officer does not need to make the application if they believe that the person intends
to make an application or that there is good reason not to make it (s 49(4)). In this
context, the reluctance of the person to make an application does not, on its own,
constitute a good reason for a police officer not to make an application if the police
officer reasonably believes that the person has an intellectual disability and has no
guardian (s 49(6)(b)).

502.

When making an apprehended violence order, a court may impose such prohibitions
or restrictions on the behaviour of the defendant as appear necessary or desirable
to the court and, in particular, to ensure the safety and protection of the people in
need of protection from domestic or personal violence (s 35(1)). 240

503.

The contravention of an apprehended violence order is an offence (s 14(1)).
Victoria

504.

Family violence intervention orders can be made to protect a person from family
violence under the Family Violence Protection Act 2008 (Vic).

505.

The preamble to the Family Violence Protection Act 2008 (Vic) states that the
Parliament recognises that ‘while anyone can be a victim or perpetrator of family
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violence, family violence is predominantly committed by men against women,
children and other vulnerable persons’.
506.

The court may make an ‘interim’ or a ‘final’ family violence intervention order: s 53,
s 74. Under s 53 the court can make an interim order in a range of circumstances,
including where satisfied on the balance of probabilities that the order is necessary
(pending a final decision on the application) to ensure the safety of an affected
family member (s 53(1) (a) (i)). Before making a final order the court must be
satisfied on the balance of probabilities that the respondent has committed family
violence against the affected family member and is likely to continue to do so or do
so again (s 74(1)).

507.

If the applicant for an order is a police officer, the court may make the order even if
the affected family member has not consented to its making (s 75(1)); an order
made in such circumstances may include only certain specified conditions.
However, there is no limitation on the conditions which may be imposed on such an
order where the affected family member is cognitively impaired (s 75(3) (c).

508.

The court may include in a family violence intervention order any conditions that
appear to the court necessary or desirable in the circumstances (s 81(1)). 241

509.

‘Family member’ is defined in s 8 to include a wide range of relationships. Of present
significance, under s 8(3), a family member of a person (the ‘relevant person’) also
includes any other person whom the relevant person regards or regarded as being
like a family member having regard to the circumstances of the relationship,
including having regard to a non-exhaustive list of circumstances.

510.

That list relevantly includes any responsibility or care (whether paid or unpaid)
between the relevant person and the other person (s 8(3) (g). The note to s 8(3) sets
out an example, as follows: ‘[a] relationship between a person with a disability and
the person's carer may over time have come to approximate the type of relationship
that would exist between family members’.

511.

‘Family violence’ is defined in s 5. It means:
•

physical or sexual abuse;

•

emotional or psychological abuse; 242

•

economic abuse; 243

•

behaviour which is threatening or coercive; and

•

behaviour which in any other way controls or dominates the family member
and causes that family member to feel fear for the safety or wellbeing of that
family member or another person.

512.

Family violence also means behaviour by a person which causes a child to hear or
witness, or otherwise be expose to the effects of, the above behaviours (s 5(1) (b)).

513.

The definition does not specifically extend to neglect or deprivation of basic
necessaries of life such as shelter, food or medication; however, in some cases
such behaviour might fall within the definition of ‘economic abuse’ in s 6.

589

514.

A victim of family violence is not necessarily a victim of crime, as behaviour may
constitute family violence even if the behaviour would not constitute a criminal
offence (s 5(3)).
Queensland

515.

The legislation governing family violence and domestic violence in Queensland is
the Domestic and Family Violence Protection Act 2012 (Qld).

516.

Section 4 sets out ‘principles’ under which the Act is to be administered. These
relevantly include the principle that ‘if people have characteristics that may make
them particularly vulnerable to domestic violence’, any response to the domestic
violence should take account of those characteristics (s 4(2) (d)). A note to s 4(2) (d)
includes ‘people with a disability’ in a list of examples of people who may be
particularly vulnerable to domestic violence.

517.

Under s 37, a ‘protection order’ may be granted where the court is satisfied that:
•

a relevant relationship exists between the aggrieved and the respondent;

•

the respondent has committed domestic violence against the aggrieved; and

•

the protection order is necessary or desirable to protect the aggrieved from
further domestic violence.

518.

A ‘relevant relationship’ is defined in s 13 to mean an intimate personal relationship,
a family relationship and an informal care relationship. Each of those relationships is
further defined in ss 13 to 20. Under s 20, an ‘informal care relationship’ is defined in
s 20 so as to exclude commercial arrangements. Accordingly, the Act will not cover
violence experienced by a person with disability at the hands of a paid carer.

519.

Under s 8, ‘domestic violence’ means behaviour by one person towards another that
is physically or sexually abusive, emotionally or psychologically abusive,
economically abusive, threatening, coercive, or in any other way controls or
dominates the second other person and causes them fear for their personal safety
or wellbeing (or that of someone else) (s 8(1)). 244

520.

A protection order must relevantly impose a ‘standard condition’ that the respondent
be of good behaviour towards the victim and not commit domestic violence and
(s 56). In addition to the standard condition, the court may impose other conditions
which it considers are necessary in the circumstances and desirable for the
protection of the victim, any named person or the respondent (s 57). 245

521.

Contravention of a domestic violence order is an offence (see s 177).
South Australia

522.

The relevant legislation concerning domestic and family violence in South Australia
is the Intervention Orders (Prevention of Abuse) Act 2009 (SA).

523.

The Act covers both ‘domestic abuse’ and ‘non-domestic abuse’ (see s 8(8) and
(9)), so the perpetrator and a victim do not need to be in a recognised family
relationship to be covered by the Act. Abuse by any person would be covered, and
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would be dealt with as ‘domestic abuse’ or ‘non-domestic abuse’ according to the
particular relationship.
524.

A court can issue an intervention order against a defendant if it is reasonable to
suspect that the defendant will, without intervention, commit an act of abuse against
a person and the issuing of the order is appropriate in the circumstances (s 6).

525.

Section 8 deals with the meaning of ‘abuse’. Section 8(2) provides that it ‘may take
many forms including physical, sexual, emotional, psychological or economic
abuse’. Under s 8(2), an act is an ‘act of abuse’ if it results in or is intended to result
in:
(a)

physical injury; or

(b)

emotional or psychological harm; or

(c)

an unreasonable and non-consensual denial of financial, social or
personal autonomy; or

(d)

damage to property in the ownership or possession of the person
or used or otherwise enjoyed by the person.

526.

Section s 8(8) (k) specifies that domestic abuse can include abuse by a carer within
the meaning of the Carers Recognition Act 2005 (SA).

527.

An intervention order may impose numerous requirements or prohibitions on a
defendant. 246 Contravention of an intervention order is an offence (s 31).
Western Australia

528.

The legislation dealing with family or domestic violence prevention orders in
Western Australia is the Restraining Orders Act 1997 (WA). The Act covers both
family and domestic violence and non-domestic violence, with different orders
available depending on the nature of the relationships in question.

529.

Family violence restraining orders (FVROs) are dealt with in Part 1B of the Act.
Part 2 and Part 3 deal respectively with violence restraining orders (VROs) and
misconduct restraining order (MROs), both of which may be available outside of
family relationships.

530.

In performing a function relating to FVROs, a person, court or other body must
relevantly have regard to ‘the need to understand the impact of factors such as …
disability … in reporting family violence or leaving a family relationship in which
family violence is being committed’ (s 10B(1)(f)).

531.

A court may make a FVRO it is satisfied that:
•

the respondent has committed family violence against the person seeking
protection and the respondent is likely again to commit family violence against
that person in the future (s 10D(1)(a)); or

•

a person seeking to be protected, or a person who has applied for the order
on behalf of that person, has reasonable grounds to apprehend that the
respondent will commit family violence against the person seeking to be
protected (s 10D(1)(b)).
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532.

If the court is so satisfied, the court must make an order ‘unless there are special
circumstances that would make an order inappropriate’ (s 10D (2)).

533.

Under s 5A (1), ‘family violence’ means violence, or a threat of violence, by a person
towards a family member of the person, or any other behaviour by the person that
coerces or controls the family member or causes the member to be fearful.
Section 5A (2) then sets out a non-exhaustive list of examples of behaviour that may
constitute family violence.

534.

‘Family relationship’ is defined in s 4(1). The definition does not expressly include
‘carers’. However, the definition does extend to encompass ‘other personal
relationships’ (s 4(1) (f)). 'Other personal relationship' is then defined in s 4(2) to
mean a ‘personal relationship of a domestic nature in which the lives of the persons
are, or were, interrelated and the actions of one person affects, or affected, the other
person’.

535.

To the extent this does not cover violence towards a person with disability by a carer
or any other person, the conduct may come within an ‘act of personal violence’
(which does not require a family or domestic relationship) (s 6(1)). In such a case, a
person may be able to obtain a VRO or an MRO in relation to the person.

536.

In making a FVRO a court may impose such restraints on the lawful activities and
behaviour of the respondent as the court considers appropriate to prevent the
respondent behaving in particular ways or committing certain acts. 247

537.

A breach of a restraining order is an offence under the Act (s 61).
Tasmania

538.

The relevant family or domestic violence legislation in Tasmania is the Family
Violence Act 2004 (Tas).

539.

Part 4 of the Act relevantly provides for the making of family violence orders (FVOs).
A court may make an FVO if satisfied, on the balance of probabilities, that a person
has committed family violence and that person may again commit family violence
(s 16(1)).

540.

Under s 7, family violence means:

541.

•

certain types of conduct (including assault, sexual assault, threats, coercion,
intimidation or verbal abuse, abduction, stalking, economic abuse, emotional
abuse or intimidation) committed by a person against that person’s spouse or
partner (s 7(a));

•

‘economic abuse’, 248 ‘emotional abuse or intimidation’ 249 or contravention of
certain family violence orders (s 7(b)); or

•

causing damage to property owned jointly with the person’s spouse or partner,
solely by the person’s spouse or partner or an affected child (s 7(a)).

The conduct is limited, broadly speaking, so that it only encompasses acts or
behaviour in relation to a ‘spouse or partner’ (and to a limited extent, in relation to an
‘affected child’). ‘Spouse or partner’ of a person is defined in s 4 to mean ‘another
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person with whom the person is, or has been, in a family relationship’. A ‘family
relationship’ is defined in s 4 to mean a marriage or significant relationship within the
meaning of the Relationships Act 2003 (Tas); it also captures certain other
relationships, in which one or both of the parties is aged 16 and 18 and would (but
for that fact) be a significant relationship within the meaning of that Act.
542.

An FVO may include such conditions as the court considers are necessary or
desirable to prevent the commission of family violence against an affected person or
to protect any other person named in the order (s 16(2)). 250 Contravention of a FVO
is an offence (s 35).

543.

Further, under Part XA of the Justices Act 1959 (Tas), a court may grant a
restraining order if satisfied on the balance of probabilities that a person has caused
personal injury or damage to property and they are likely to again, or have
threatened as such (s 106B(1)). A person who experiences personal violence may
obtain protection under this Act where this occurs outside a spousal or significant
relationship.
Australian Capital Territory

544.

In the Australian Capital Territory, the Family Violence Act 2016 (ACT) provides for
family violence orders.

545.

Under s 8, ‘family violence’ means any of the following behaviour by a person in
relation to a family member of the person: 251
•

physical violence or abuse;

•

sexual violence or abuse;

•

emotional or psychological abuse;

•

economic abuse;

•

threatening behaviour; and

•

coercion or any other behaviour that controls or dominates the family member
and causes the family member to feel fear for the safety or wellbeing of the
family member or another person.

546.

Family violence can also mean behaviour that causes a child to hear, witness or
otherwise be exposed to these behaviours or their effects (s 8(1) (b)).

547.

‘Family member’ is defined in s 9 to mean:

548.

(a)

a domestic partner or former domestic partner of the person; or

(b)

an intimate partner or former intimate partner of the person; or (c)
a relative of the person; or

(d)

a child of a domestic partner or former domestic partner of the
person; or

(e)

a parent of a child of the person.

‘Intimate partner’ and ‘relative’ are defined in ss 9 and 11 respectively. The definition
of ‘relative’ includes ‘someone regarded and treated by the person as a relative’
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(s 11(1) (c) (iii)), ‘someone with whom the person has a family-like relationship’
(s 11(1) (c) (iv)) and ‘anyone else who could reasonably be considered to be, or
have been, a relative of the person’ (s 11(1) (c) (v)). It may be that a carer would fall
within the concept of a ‘relative’ under the Act in some cases.
549.

A court may, on application, make a relevant order if it is satisfied 252 that the
affected person has reasonable grounds to fear family violence by the respondent or
the respondent has used family violence against the affected person (s 34(1)).

550.

A family violence order may include the conditions the court considers necessary
(s 38(1)), having regard to the principles that the safety of the affected person is
paramount (s 36) and that conditions should be the least restrictive of the personal
rights and liberties of the respondent as possible to still achieve the objects of the
Act and uphold the paramountcy of safety of the affected person (s 37). 253

551.

The contravention of a family violence order is an offence (s 43).

552.

In relation to victims of abuse in contexts other than a family relationship, protection
may be available under the Personal Violence Act 2016 (ACT). This Act provides for
‘personal protection orders’ for personal violence. ‘Personal violence’ is defined in
s 8 to mean particular kinds of behaviour that is not family violence.
Northern Territory

553.

The relevant legislation concerning domestic and family violence in the Northern
Territory is the Domestic and Family Violence Act 2007 (NT).

554.

The issuing authority 254 may make a domestic violence order (DVO) if satisfied that
‘there are reasonable grounds for the protected person to fear the commission of
domestic violence’ by the defendant (s 18). Once satisfied that an order is needed,
the issuing authority may make an order imposing such restraints on the defendant
as it ‘considers are necessary or desirable to prevent the commission of domestic
violence against the person’ (s 21). Breach of an order is a criminal offence (s 121).

555.

DVOs are made in respect of a ‘protected person’, who is a person for whose
protection a DVO is sought or is in force. A protected person must be in a ‘domestic
relationship’ (s 13(2)). Under s 9, a person is in a ‘domestic relationship’ with
another person in a broad range of circumstances, 255 including where the person is
or has been in a ‘carers relationship’ with the other person. Under s 12, a carers
relationship exists if one person is dependent on the ‘ongoing paid or unpaid care of
the other’.

556.

‘Domestic violence’ is defined in s 5 to mean conduct causing harm (including
sexual or other assault), damaging property, intimidation, stalking, economic abuse
or any threats to do such activities. There is no express mention of neglect or
deprivation.

557.

In relation to violence which does not fall within ‘domestic or family violence’ for the
purposes of the NT legislation, protection may be available under restraining orders
in relation to personal violence, which are dealt with under the Justices Act 1928
(NT) (see Pt IVA).
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Criminal neglect and related offences
558.

People with disability may be neglected by those charged with caring for them. The
criminal law has a role in this context.

559.

South Australian legislation provides a specific offence of criminal neglect of
vulnerable people (including people with disability). In other jurisdictions, the neglect
of a person with disability causing harm or death may be dealt with under other
offences, as appropriate (most relevantly, manslaughter by criminal negligence 256 or
a failure to provide the necessaries of life).
Criminal neglect in South Australia

560.

In South Australia, Div 1A of Part 3 of the Criminal Law Consolidation Act 1935
makes provision for offences concerning the criminal neglect of vulnerable adults. In
this context, ‘vulnerable adult’ means a person aged 16 years or above who is
significantly impaired through physical disability, cognitive impairment, illness or
infirmity. 257

561.

Under s 14, a defendant is guilty of the offence of criminal neglect if:

562.

•

a child or ‘vulnerable adult’ dies or suffers harm as a result of an act;

•

the defendant had, at the time of the act, a duty of care to the victim

•

the defendant was, or ought to have been, aware that there was an
appreciable risk that harm would be caused to the victim by the act; and

•

the defendant failed to take steps that he or she could reasonably be expected
to have taken in the circumstances to protect the victim from harm and the
defendant’s failure to do so was, in the circumstances, so serious that a
criminal penalty is warranted.

An ‘act’ includes an omission or course of conduct (s 13B (1)). This statutory offence
of criminal neglect may overlap factually with manslaughter by criminal negligence,
but it is a distinct criminal offence. 258
Other offences
Failure to provide necessaries of life

563.

Numerous jurisdictions impose a statutory duty to provide necessaries of life (or
similar) on those with ‘charge’ over another person, and/or have an offence relating
to failure to do so. 259

564.

The Criminal Code (WA) imposes a duty to provide the ‘necessaries of life’ on ‘every
person having charge of another who is unable by reason of age, sickness, mental
impairment, detention, or any other cause, to withdraw himself from such charge,
and who is unable to provide himself with the necessaries of life’ (s 262). Further,
the person with such charge over another ‘is held to have caused any
consequences which result to the life or health of the other person’ by reason of any
omission to perform this duty (s 262). This may result in the person committing an
offence, eg the offence of manslaughter, or an offence under s 304(1) of the
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Criminal Code, which relevantly provides that a person is guilty of a crime if they fail
to do any act that it is the person’s duty to do, as a result of which bodily harm is
caused to any person, or the life, health or safety of any person is or is likely to be
endangered. 260
565.

There has been little judicial attention directed to this provision. However, in
Brightwater Care Group (Inc) v Rossiter (2009) 40 WAR 84, Martin CJ held that
s 262 did not impose a duty to provide the necessaries of life to a patient against his
wishes where the patient was a quadriplegic with full mental capacity and the ability
to communicate his wishes. Martin CJ considered that (at [39]):
the reference to a person “having charge of another” is a reference to a person who, by
reason of one or more of the various disabilities identified in the section, lacks the
capacity to direct or control their own destiny and is therefore dependent upon the
person “having charge” of them.

566.

Although the patient defendant lacked physical capacity, ‘he had the mental capacity
to make informed and insightful decisions in respect of his future treatment’.
Accordingly, he was not relevantly within ‘the charge’ of Brightwater. 261

567.

Similar provision is made in Queensland, New South Wales, Tasmania and the
Northern Territory. 262 By way of example, in the Northern Territory, there is a duty on
every person ‘having charge of any person who is unable to withdraw himself from
such charge by reason of …sickness, unsoundness of mind … or other cause and
who is unable to provide himself with the necessaries of life’ to provide the
necessaries of life, and to use reasonable care and take reasonable precautions to
avoid or prevent danger to the life, safety or health of such a person and to take all
reasonable action to rescue the person from such danger. 263

568.

Similarly, in South Australia, s 14A of the Criminal Law Consolidation Act 1935 (SA)
provides that it is an offence for a person who is liable to provide necessary food,
clothing or accommodation to a child or vulnerable adult to fail to provide that food,
clothing or accommodation without lawful excuse.
Manslaughter by criminal negligence

569.

Although the statutory formulations differ across jurisdictions, generally, a death that
occurs through gross negligence can amount to manslaughter. 264 In the common
law jurisdictions, broadly speaking, an offender is guilty of manslaughter where
death is caused by a criminally negligent act or omission in circumstances where the
offender owed a duty of care to the victim. Of relevance, a duty may arise as a result
of a person undertaking to care for another who is unable to care for himself or
herself (and would therefore relevantly cover some caring relationships involving a
person with disability). 265
Aggravated assault

570.

A common assault may be aggravated by the characteristics of the victim, and in
some jurisdictions this can include where a person has a physical or mental
disability. For example:
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•

In the Northern Territory, an assault attracts a higher penalty in circumstances
where a person is unable because of infirmity, age, physique, situation or
other disability to effectively defend or retaliate (Criminal Code (NT)
s 188(2)(d))

•

In Queensland, an assault becomes a ‘serious assault’ in circumstances
where the victim is a person who relies on a guide, hearing or assistance dog,
wheelchair or other remedial device (Criminal Code (QLD) s 340(1)(h))

•

In South Australia, an aggravated offence includes relevantly offences
committed in circumstances where the offender committed the offence
‘knowing that the victim was, at the time of the offence, in a position of
particular vulnerability because of physical disability or cognitive impairment’
(see s 5AA (1) (j) of the Criminal Law Consolidation Act 1935 (SA)).

Other offences
571.

There are numerous other offences recognised in the criminal legislation of Australia
relevant to people with disability. We discuss the key other offences below.
Unlawful detention

572.

The Criminal Code (WA) creates a separate offence for unlawful detention or
detainment of a person who is mentally ill or has a mental impairment. 266
Procuring engagement in, and participating in, prostitution

573.

In Queensland, it is an aggravating circumstance to the offence of procuring another
person to engage in prostitution (Criminal Code (Qld), s 229G) if the procured
person is a person with an ‘impairment of the mind’ (s 229G (2)). It is also an
aggravating circumstance to the offence of knowingly participating in the provision of
prostitution by another person (s 229H) if the offender knows that the person has an
impairment of the mind (s 229H (2)). Similarly, it is an aggravating circumstance: to
the offence of carrying on the business of providing unlawful prostitution if the
offender knows that a person with an impairment of the mind is engaged in the
provision of the prostitution (s 229HB(2)); to the offence of being found in a place
reasonably suspected of being used for prostitution if the offender knew that a
person with an impairment of the mind was in the place at the time (s 229I(2)); and
to the offence of having an interest in premises used for prostitution if the offender
knows that a person with an impairment of the mind is in the premises (s 229K(3)). It
is also an offence for a person to knowingly cause or permit a person with an
impairment of the mind to be at a place used for prostitution (s 229L (1)).
Dishonest exploitation of advantage

574.

In South Australia, it is an offence for a person to dishonestly exploit an ‘advantage’,
in order to benefit themselves or another, or to cause detriment to another (Criminal
Law Consolidation Act 1935 (SA), s 142(2)). Relevantly, this offence provision
applies to ‘the advantage that a person who has no disability or is not so severely
disabled has over a person who is subject to a mental or physical disability’
(s 142(1) (a)).
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Serious vilification
575.

In the Criminal Code 2002 (ACT), there is an offence for serious vilification. A
person relevantly commits an offence if the person intentionally carries out a
threatening act and the person ‘is reckless about whether the act incites hatred
toward, revulsion of, serious contempt for, or severe ridicule of, a person or group of
people on the ground of’ disability (s 750(1)).
Disability discrimination offences

576.

The legislation concerning disability discrimination also contains some offence
provisions. See Chapter 8: Discrimination.
PART 3 – EVIDENCE AND VULNERABLE WITNESSES

577.

This Part discusses the way in which evidence law applies in relation to persons
with disability, and special procedures for the giving of evidence by certain persons
with disability who are ‘vulnerable witnesses’.
The application of evidence law to people with disability

578.

This section discusses the treatment of people with disability under Australian
evidence law. Particular issues arise for people with disability in relation to:
•

the test for competence to give evidence;

•

the particular position of witnesses who are ‘deaf and mute’;

•

the treatment of confessions and admissions;

•

the manner of questioning witnesses with disability;

•

improper questions;

•

leading questions;

•

unreliable evidence; and

•

expert evidence of disability.

579.

Many of these issues are relevant to the interaction of people with disability with the
criminal justice system, but also their interaction with the civil justice system.

580.

There has been a move towards consistency in evidence law across Australia.
Several jurisdictions have enacted evidence laws based upon the consistent
national framework provided by the Model Uniform Evidence Bill (a set of uniform
model provisions developed by the Standing Committee of Attorneys General). The
relevant laws are:
•

Evidence Act 1995 (Cth) (Commonwealth Evidence Act)

•

Evidence Act 1995 (NSW) (NSW Evidence Act)

•

Evidence Act 2001 (Tas) (Tasmanian Evidence Act) 267

•

Evidence Act 2008 (Vic) (Victorian Evidence Act)
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•

Evidence Act 2011 (ACT) (ACT Evidence Act)

•

Evidence (National Uniform Legislation) Act 2011 (NT) (NT Evidence Act)

When discussing common provisions of these Acts, we will refer to them as the
‘uniform evidence law’ (UEL). Where the provisions of the UEL are substantially
identical across all participating jurisdictions, for convenience we have referred to
the provisions of the Commonwealth Evidence Act only, in citing or extracting
particular provisions.
581.

Other Australian jurisdictions have adopted separate evidence legislation:
•

Evidence Act 1929 (SA) (SA Evidence Act)

•

Evidence Act 1977 (Qld) (Queensland Evidence Act)

•

Evidence Act 1906 (WA) (WA Evidence Act)

Competence
582.

The general rule under the law of evidence is that any person is a competent and
compellable witness in any case. There are exceptions to this general rule,
relevantly including where a person does not have the mental capacity to
understand a question or give an answer to a question about a fact in issue.

583.

Tests for competence in this regard seek to strike a balance between 2 competing
considerations: on the one hand, the need for only such evidence to be admitted as
has sufficient probative value; and on the other, the potential for relevant evidence
to be excluded unnecessarily. 268

584.

Some categories of people with disability (particularly people with intellectual or
cognitive disability) are more likely to be excluded from giving evidence under these
tests for competence, compared to the general population.
Common law

585.

Under the common law, a person may give evidence if he or she understands the
nature of an oath. 269 This is for the judge to determine. If the judge finds that the
person passes this test (and can therefore give evidence), it is for the jury to say
what degree of credit is to be given to the testimony. 270
Uniform Evidence Law

586.

Under the UEL, except as otherwise provided by the relevant Act:
a.

every person is competent to give evidence; and

b.

a person who is competent to give evidence about a fact is compellable to give
that evidence.
(See s 12 of the Commonwealth Act)

587.

Sections 13 and 14 of the UEL set out the test for competence in the
Commonwealth, NSW, Victoria, Tasmania, the ACT and the NT. Section 13(1) of
the Commonwealth Evidence Act provides as follows:
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13

Competence: lack of capacity
(1) A person is not competent to give evidence about a fact if, for any
reason (including a mental, intellectual or physical disability):
(a)

the person does not have the capacity to understand a question
about the fact; or

(b)

the person does not have the capacity to give an answer that can
be understood to a question about the fact;

and that incapacity cannot be overcome.
Note:

See sections 30 and 31 for examples of assistance that may be provided to
enable witnesses to overcome disabilities.

588.

As indicated by the note to s 13(1)(b), examples of incapacities that may be
overcome with assistance, and of the types of assistance, include witnesses giving
evidence through an interpreter (s 30) and ‘deaf and mute’ witnesses being
questioned ‘in any appropriate way’ and giving evidence ‘by any appropriate means’
(s 31). In the ACT, if evidence is to be given by a witness in a criminal proceeding
through an interpreter, the prosecutor must provide a competent interpreter if the
witness does not wish to provide the interpreter or provides a person who is not
competent: see Court Procedures Act 2004 (ACT) s 55.

589.

The UEL deals in detail with the circumstance in which a person may understand
some kinds of questions about facts but not others:

590.

•

Under s 13(2), a person who is not competent to give evidence about a fact
because of s 13(1) may be competent to give evidence about other facts.

•

Under s 13(3), a person who is competent to give evidence about a fact may
not be competent to give sworn evidence about the fact. That is the case if
the person does not have the capacity to understand that they are under an
obligation to give truthful evidence.

•

Under s 13(4) (and subject to s 13(5)) a person who is not competent to give
sworn evidence in relation to a matter may nevertheless be competent to give
unsworn evidence.

•

Under s 13(5), a person will be competent to give unsworn evidence if the
court has told the person:
–

that it is important to tell the truth

–

that he or she may be asked questions that he or she does not know,
or cannot remember, the answer to, and that he or she should tell the
court if this occurs, and

–

that he or she may be asked questions that suggest certain statements
are true or untrue and that he or she should agree with the statements
that he or she believes are true and should feel no pressure to agree
with statements that he or she believes are untrue.

In determining the question of competence under s 13, ‘the court may inform itself
as it thinks fit, including by obtaining information from a person who has relevant
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specialised knowledge based on the person's training, study or experience’:
s 13(8). 271
591.

Section 13(8) was amended following ALRC Report 102 to expressly permit a court
to obtain specialised knowledge of this kind. The Commission considered that the
‘insights of an appropriately qualified expert skilled in determining intellectual
functioning may assist the court to assess issues of competence concerning
witnesses with an intellectual disability or cognitive impairment’. Otherwise, the
assessment would be made ‘through judicial questioning and impressions
ascertained in the artificial environs of the courtroom’. 272

592.

The Explanatory Memorandum (‘EM’) to the Evidence Amendment Bill 2008 (Cth)
which inserted new s 13(8) indicated that s 13(8) was:
not intended to allow an expert to supplant the court’s role in determining a witness’s
competence. Rather it is intended to emphasise that the court may have recourse to
expert assistance (for example, to identify any alternative communication methods or
support needs which could facilitate the giving of evidence by a person with a disability).

(at [19])
593.

Uniquely, in Victoria, the words ‘I promise to tell the truth’ are taken to be an
appropriate form of oath or affirmation for a person with a cognitive disability: see
s 21(6) of the Victorian Evidence Act.

594.

Section 14 of the UEL deals with the separate issue of compellability, but does so in
a way which is relevant to the ability of a person with disability to give evidence,
given that there may need to be adjustments or supports provided if the person is to
satisfy the s 13 tests.

595.

Under s 14, a person is not compellable to give evidence on a particular matter if the
court is satisfied that:
a.

substantial cost or delay would be incurred in ensuring that the person would
have the capacity to understand a question or give an intelligible answer; and

b.

‘adequate evidence on that matter has been given, or will be able to be given,
from one or more other persons or sources’.

Accordingly, if ‘substantial cost or delay’ would be incurred in overcoming
incapacities to ensure a person with disability can give evidence on a particular
matter, the person may not be competent in relation to that matter.
Other jurisdictions
596.

Under s 106B(2) of the WA Evidence Act, a person with a mental impairment may
give evidence on oath or affirmation provided that person is competent to do so.
Under s 106B(3), a person with a mental impairment is competent to do so if the
person understands that:
•

the giving of evidence is a serious matter; and

•

he or she in giving evidence has an obligation to tell the truth.
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597.

However, a person who is not competent to give evidence under s 106B (3) may
give evidence without taking an oath or making an affirmation if the court or person
acting judicially forms the opinion, before the evidence is given, that the person is
able to give an intelligible account of events which he or she has observed or
experienced: s 106C.

598.

Further, under s 100A(1), evidence can be given without an oath and without
formality if a person does not understand the nature of, or the obligation imposed by,
an oath or affirmation but does understand that:
•

he or she is required to speak the truth and, where the witness is a
compellable witness, to tell what he or she knows about the matter to which
the testimony relates; and

•

He or she will be liable to punishment if he or she does not do so.

599.

Under the Queensland Evidence Act, every person is presumed competent to give
evidence in a proceeding and to do so on oath: s 9(1).

600.

Section 9A deals with the circumstance in which an issue is raised about the
competency of a person called as witness to give evidence generally. Under
s 9A(2), the person is competent to give evidence in the proceeding if, in the court’s
opinion, the person is able to give an intelligible account of events which he or she
has observed or experienced. Section 9A (3) further provides that s 9A (2) applies
(and thus a person is competent if they satisfy the test in that subsection) even
though the evidence is not given on oath.

601.

Section 9B deals with the circumstance in which an issue is raised about the
competency of a person called as witness to give evidence on oath. Under s 9B (2),
a person is competent to give evidence in the proceeding on oath if, in the court’s
opinion, the person understands that: (a) the giving of evidence is a serious matter;
and (b) in giving evidence, he or she has an obligation to tell the truth that is over
and above the ordinary duty to tell the truth.

602.

Under s 9B (3), if the person is competent to give evidence in the proceeding but is
not competent to give the evidence on oath, the court must explain to the person the
duty of speaking the truth.

603.

If a court is deciding a question for consideration under ss 9A and 9B, certain expert
evidence is admissible in the proceeding, regarding the person’s level of intelligence
(including their powers of perception, memory and expression), or another matter
relevant to the person’s competence or ability: s 9C.

604.

Under the SA Evidence Act, a person is presumed to be capable of giving sworn
evidence in any proceedings unless the judge determines that the person does not
have sufficient understanding of the obligation to be truthful entailed in giving sworn
evidence: s 9(1). In such a case, under s 9(2), the judge may permit the person to
give unsworn evidence provided that the judge:
•
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is satisfied that the person understands the difference between the truth and a
lie; and

•

tells the person that it is important to tell the truth; and

the person indicates that he or she will tell the truth.
605.

In determining a question under s 9, a judge is not bound by the rules of evidence,
but may inform him or herself as they think fit: s 9(3).
‘Deaf and mute’ witnesses

606.

A ‘deaf or mute’ witness may be competent at common law. 273 The judge may, for
example, permit a witness to give evidence in writing or through an interpreter by
signs.

607.

The position in UEL jurisdictions is reflected in s 31, which relevantly provides that ‘a
witness who cannot hear adequately’ may be questioned in any appropriate way;
and that ‘a witness who cannot speak adequately’ may give evidence by any
appropriate means. Section 30 of the UEL also provides for the right of a witness to
give evidence through an interpreter.

608.

In the report which proposed the inclusion of a provision in the terms of s 31, the
ALRC took the view that such a provision would ‘make it clear that the physical
disabilities of a witness give rise only to practical problems of presentation and not
to competence’. 274

609.

Nonetheless, where the physical difficulties cannot be overcome practically in
accordance with s 14, the witness may not be competent.

610.

In its Discussion Paper on Equality, Capacity and Disabilities in Commonwealth
Laws (DP 81), the ALRC noted the view put to it that these provisions are not
sufficient to alleviate disadvantages experienced by ‘deaf and mute’ witnesses; for
example, ‘communication by way of gestures is not viewed as a witness statement,
despite this being the only way some people can communicate’. 275

611.

In SA, Queensland and WA, there are no equivalent provisions specifically dealing
with ‘deaf and mute’ witnesses.
Confessions and admissions
Common law

612.

613.

Confessions are a type of admission by the defendant. At common law, a
confession or admission is admissible against the party making it if it is voluntary. 276
However, it will be inadmissible if it is made because:
•

the person was induced to make the confession or admission by someone in
authority (such as police or prosecutors); or

•

the person was overborne – eg, they made the admission as the result of
duress, intimidation or undue pressure. 277

Involuntary confessions or admissions are excluded, because it is dangerous in the
administration of justice to admit them. 278
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614.

In this context, cases involving confessions or admissions made by a person with a
mental or intellectual disability present particular difficulties.

615.

In R v Parker (1990) 19 NSWLR 177 at 183-184, Gleeson CJ summarised principles
relevant to the resolution of those difficulties. Given the centrality of these principles
at common law, and their relevance to the admissibility of confessions by persons
suffering a mental disorder or disability under the statutory provisions, 279 we restate
those principles here.
1. The fact that an accused person who has allegedly confessed to committing a crime
was, at the time of the alleged confession, suffering from some form of unsoundness of
mind or psychiatric disorder may, depending upon the circumstances, be of importance
in considering the evidentiary value of the confession, and may in some circumstances
deprive it of all evidentiary value: Jackson v The Queen (1962) 108 CLR 591. It does
not, however, necessarily make evidence of the confession inadmissible: Sinclair v The
King (1946) 73 CLR 316 and R v Starecki [1960] VR 141. As Dixon J observed in
Sinclair, an insane person is not necessarily an incompetent witness. Persons who are
intellectually handicapped or who suffer from disease or disorder of the mind are by no
means necessarily incapable of telling, or admitting, the truth.
2. Even if such evidence is admissible, a consideration of the quality of the evidence
may, in a given case, result in a conclusion that a verdict founded upon it is unsafe and
unsatisfactory: Morris v The Queen (1987) 163 CLR 454.
3. The intellectual capacity of the accused, or the existence of some disease or disorder
of the mind, may go to the issue of whether the confession was voluntary and may in
that respect bear upon the admissibility of the evidence. It may be relevant to the
question whether the confession was made in the exercise of free choice, as for
example, where an accused is incapable of making such a free choice, or of
understanding his right to choose between speaking and remaining silent. Depending
upon the circumstances, it may have an important bearing upon whether the statement
was made as the result of duress, intimidation or undue insistence or pressure. The
circumstances in which such a fact may be relevant to an issue as to the voluntariness
of a confession are multifarious: cf R v Lee (1950) 82 CLR 133 and Van Der Meer v The
Queen (1988) 62 ALJR 65; 682 ALR 10.
4. Further, even if the confessional evidence is admissible, the intellectual or mental
state of the accused may, in a number of possible ways, go to the exercise of a trial
judge's discretion to reject the evidence: cf McDermott v The King (1948) 76 CLR 501;
R v Lee . It may, for example, touch upon the propriety of the means by which the
confessional statement was obtained, the reliability of the statement itself, and the
fairness involved in permitting the statement to be used against the accused.
5. A person's vocabulary and standard of comprehension may also be of relevance in
determining an issue as to whether such a person in fact made or intended the
admissions attributed to him: Murphy v The Queen (1989) 167 CLR 94.
6. If a Crown case is based in whole or in part upon the confession of a person suffering
from some mental disability which may affect the reliability of the confession then a trial
judge in his summing-up should use appropriate means to bring to the attention of the
jury the possible danger of basing a conviction on such evidence unless it is confirmed
by other evidence: cf Bromley v The Queen (1986) 161 CLR 315.
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UEL jurisdictions
616.

Under the UEL, admissions made by a defendant in criminal proceedings:
(a)

to, or in the presence of, an investigating official who at that time
was performing functions in connection with the investigation of
the commission, or possible commission, of an offence; or

(b)

as a result of an act of another person who was, and who the
defendant knew or reasonably believed to be, capable of
influencing the decision whether a prosecution of the defendant
should be brought or should be continued

are not admissible unless ‘the circumstances in which the admission was made
were such as to make it unlikely that the truth of the admission was adversely
affected’: s 85(1) and (2).
617.

In considering whether to admit the admission, s 85(3) provides that a court must
take into account (emphasis added):
(a)

(b)

any relevant condition or characteristic of the defendant,
including age, education, personality, or any mental, intellectual
or physical disability to which the defendant appears to be
subject to; and
where the admission is made in response to questioning
(i)

nature and manner of the questions; and

(ii)

the nature of any threat, promise or inducement made to
the defendant.

The Tasmanian Evidence Act imposes additional requirements in relation to the
admissibility of admissions made by a defendant during official questioning in a
proceeding for a serious offence (see s 85A).
618.

Under s 90 of the UEL, the court has an overriding discretion to refuse to admit
evidence as an admission or to prove a fact if the evidence is adduced by the
prosecution and, having regard to the circumstances in which the admission was
made, ‘it would be unfair to a defendant to use the evidence’.

619.

The common law principles relating to the admissibility of confessions by persons
suffering a mental disorder or disability have been held to be applicable to ss 85(3)
and 90. 280

620.

Section 138 of the UEL deals with the courts’ discretion to exclude evidence
obtained improperly or illegally. Such evidence ‘is not to be admitted unless the
desirability of admitting the evidence outweighs the undesirability of admitting
evidence that has been obtained in the way in which the evidence was obtained’.
Relevantly, s 138(2) deals with ‘evidence of an admission that was made during or
in consequence of questioning’, and evidence obtained in consequence of the
admission. Under s 138(2)(a), such evidence is taken to have been obtained
improperly if the person conducting the questioning:
did, or omitted to do, an act in the course of the questioning even though he or she
knew or ought reasonably to have known that the act or omission was likely to impair
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substantially the ability of the person being questioned to respond rationally to the
questioning.
Other jurisdictions
621.

In the other jurisdictions, the common law largely governs the admissibility of
admissions and confessions, including in the context of people with disability.
Manner and form of questioning witnesses and their responses

622.

The UEL relevantly provides for the manner and form of questioning witnesses and
their responses. Section 29 provides as follows:
29

Manner and form of questioning witnesses and their responses
(1) A party may question a witness in any way the party thinks fit, except as
provided by this Chapter or as directed by the court.
(2) A court may, on its own motion or on the application of the party that
called the witness, direct that the witness give evidence wholly or partly
in narrative form.
(3) Such a direction may include directions about the way in which
evidence is to be given in that form.
(4) Evidence may be given in the form of charts, summaries or other
explanatory material if it appears to the court that the material would be
likely to aid its comprehension of other evidence that has been given or
is to be given.

623.

It is noted in Uniform Evidence Law: Commentary and Materials 281 at [EA 29.90]
that this provision may have particular application to people with intellectual
disability, referring to ALRC Report 102 at [5.22]:
The question and answer method of giving evidence may also be unsuitable for
witnesses with an intellectual disability. For example, a person with an intellectual
disability may use simple language and non-verbal communication methods. In its
submission to the Inquiry, the Intellectual Disability Rights Service notes that difficulties
in using numbers or other quantitative means of describing events may be part of a
person’s intellectual disability. Therefore if a witness with such a disability is asked
questions like ‘how’ or ‘when’, they might be seen as vague or evasive.
Improper questions

624.

All jurisdictions have a legislative prohibition on improper questioning of witnesses.
Common law

625.

At common law the judge has a discretion to disallow improper or oppressive
questions. 282 This applies not only to particular questions considered in isolation, but
also to the effect of the cross-examination as a whole. 283
UEL jurisdictions

626.

The Commonwealth, NSW, Tasmanian, Victorian 284 and ACT Evidence Acts impose
a positive duty on the court to intervene to disallow improper questions (and, in
relation to Victoria, to disallow an improper sequence of questions).
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627.

Section 41 of the Commonwealth Evidence Act provides as follows (emphasis
added):
(1) The court must disallow a question put to a witness in
cross-examination, or inform the witness that it need not be answered, if
the court is of the opinion that the question (referred to as a
disallowable question):
(a)

is misleading or confusing; or

(b)

is unduly annoying, harassing, intimidating, offensive, oppressive,
humiliating or repetitive; or

(c)

is put to the witness in a manner or tone that is belittling, insulting
or otherwise inappropriate; or

(d)

has no basis other than a stereotype (for example, a stereotype
based on the witness’s sex, race, culture, ethnicity, age or
mental, intellectual or physical disability).

628.

Section 41(2)(b) goes on to say that, for the purposes of subsection (1), the court
must take into account ‘any mental, intellectual or physical disability of which the
court is, or is made, aware and to which the witness is, or appears to be, subject’.

629.

Accordingly, a question may be an improper question if it is based on a stereotype
associated with a disability and may be improper also if it inappropriate (ie,
misleading, confusing, annoying, harassing, offensive, oppressive, humiliating,
belittling, insulting or otherwise) taking into account any disability of the witness.

630.

Section 41(3) qualifies the duty, providing that a question is not disallowable merely
because it ‘challenges the truthfulness of the witness or the consistency or accuracy
of any statement made by the witness’ or ‘requires the witness to discuss a subject
that could be considered distasteful to, or private by, the witness.’

631.

By contrast with the Commonwealth, NSW, Tasmanian and ACT Evidence Acts, the
Victorian Evidence Act imposes the duty in relation to ‘improper question or
improper questioning’, which captures not only single questions but sequences of
questions: s 41(3).

632.

Section 41(1) of the NT Evidence Act provides that the court may (rather than must)
disallow an improper question or improper questioning put to a witness in crossexamination, or inform the witness that it need not be answered.

633.

Section 41(3) then defines ‘improper question or improper questioning’ according to
the same criteria for impropriety described in s 41(1) of the Commonwealth
Evidence Act (extracted above).

634.

Section 41(2) separately provides that the court must disallow an improper question
or improper questioning put to ‘a vulnerable witness’ in cross examination, or inform
the witness that it need not be answered, ‘unless the court is satisfied that, in all the
relevant circumstances of the case, it is necessary for the question to be put’.

635.

Under s 41(4), ‘vulnerable witness’ is defined to include a witness who:
•
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‘has a cognitive impairment or an intellectual disability’ (s 41(4)(b)); or

•

636.

‘is a witness whom the court considers to be vulnerable having regard to …
any mental or physical disability of which the court is, or is made, aware and to
which the witness is, or appears to be, subject’ (s 41(4)(c)(ii)).

Under each of the UEL Acts, the court must take into account any relevant condition
or characteristic of the witness ‘of which the court is, or is made aware’. According to
Odgers et al, this formulation indicates that the court does not have to actually
observe the relevant condition or characteristic of the witness (including any
disability). 285 The purpose of these words was explained in the Explanatory
Memorandum for the Evidence Amendment Bill 2008 (Cth) as follows:
The amendments to current s 41(2) (a) and 41(2) (b) clarify that the court can both
observe the relevant characteristics of the witness or be advised of them by counsel
when determining whether a question should be disallowed.

(at [42])
637.

Broadly speaking, all of these provisions have the capacity to provide a degree of
protection from questions which are improper, given the particular circumstances
and needs of a person with disability who is giving evidence. Overall, the main
differences between the provisions, as identified by Odgers et al, are as follows: 286
•

the Commonwealth, NSW and ACT 287 provisions deal only with an improper
‘question’ (referred to as ‘a disallowable question’) while the Victorian and NT
provisions also deal with ‘improper questioning’ (defined in s 41(3) of each Act
to mean ‘a sequence of questions’).

•

the Commonwealth, NSW and ACT provisions define an improper
(‘disallowable’) question in terms of the court’s ‘opinion’ that it falls into a
specified category (and requires the court to take into account the matters
specified in s 41(2) in forming that opinion), while the Victorian and NT
provisions define ‘an improper question or improper questioning’ simply in
terms of those categories.

•

the Commonwealth, NSW, Victorian and ACT general provisions in s 41(1)
impose a mandatory duty upon the court (‘must’), in contrast with the
comparable NT provision (‘may’). However, the NT provision creates a special
category of improper questioning of a ‘vulnerable witness’ (defined in s 41(4))
where the court ‘must’ act ‘unless the court is satisfied that … it is necessary
for the question to be put’.

Other jurisdictions
638.

In Queensland and WA, the court is given a discretionary power to disallow
improper questions.
•
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In Queensland, the court may disallow a question put to a witness in
cross-examination or inform a witness a question need not be answered, if the
court considers the question is an improper question (s 21(1) of the
Queensland Evidence Act). Section 21(2)(a) provides that, in deciding whether
a question is an improper question, the court must relevantly take into account

‘any mental, intellectual or physical impairment the witness has or appears to
have’. Section 21(4) defines ‘improper question’ as ‘a question that uses
inappropriate language or is misleading, confusing, annoying, harassing,
intimidating, offensive, oppressive or repetitive’.
•

639.

In WA, the court may disallow a question put to a witness in
cross-examination, or inform the witness a question need not be answered, if
the question is ‘misleading [or] unduly annoying, harassing, intimidating,
offensive, oppressive or repetitive (s 26(1) of the WA Evidence Act).
Section 26(1) extends to otherwise proper questions if the putting of those
questions is unduly annoying, harassing, intimidating, offensive or oppressive
(s 26(2)). In determining whether a question is improper, the court must take
into account ‘any relevant condition or characteristic of the witness, including
age, language, personality and education’ and ‘any mental, intellectual or
physical disability to which the witness is or appears to be subject’ (s 26(3)(b)).

The SA Evidence Act provides that, if an inappropriate question is put to a witness in
cross-examination, the court must disallow the question and inform the witness that
the question need not be answered (s 25(3)). Section 25(1) defines ‘inappropriate
question’, as follows:
(1) A question is an inappropriate question if
(a)

the question is misleading or confusing; or

(ab)

the question is expressed in language that is unnecessarily
complicated; or

(b)

the question is apparently based on a stereotype, including a
sexual, racial, ethnic or cultural stereotype or a stereotype based
on age or physical or mental disability; or

(c)

the question is unnecessarily repetitive, offensive or oppressive,
or is 1 of a series of questions that is unnecessarily repetitive,
offensive or oppressive; or

(d)

the question is put in a humiliating, insulting or otherwise
inappropriate manner or tone.

640.

A question is no inappropriate only because it ‘challenges the truthfulness of the
witness, or the consistency or accuracy of statements made by the witness’ or ‘deals
with matters the witness would find distasteful or intrudes on the witness's privacy’:
s 25(2).

641.

Under s 25(4), in determining whether a question is inappropriate, the court may
take into account a range of factors, including ‘any physical disability or cognitive
impairment of the witness’ (s 25(4)(b)).
Leading questions

642.

At common law, leading questions will generally be permitted in cross-examination
but the judge has a wide discretion in disallowing them, particularly where the
interests of justice and expedition are concerned. 288
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643.

The UEL provides that a leading question may be put in cross-examination unless
the court disallows the question or directs the witness not to answer it: see
Commonwealth Evidence Act, s 42. The court must disallow the question or direct
the witness not to answer it if the court ‘is satisfied that the facts concerned would
be better ascertained if leading questions were not used’ (s 42(3)). In this context, in
deciding whether to disallow the question or direct a witness not to answer it, the
court must relevantly take into account the extent to which the witness’s mental,
intellectual or physical disability may affect their answers (s 42(2) (d)). The court
retains a general power to control leading questions (s 42(4)).

644.

The Queensland, WA and SA Evidence Acts do not explicitly address leading
questions.
Unreliable evidence
Common law

645.

At common law, a court must give a warning where ‘matters personal to [a] witness’
may make a warning necessary ‘to avoid a perceptible risk of miscarriage of justice
arising from the circumstances of the case’. 289
UEL jurisdictions

646.

The UEL deals with certain kinds of evidence that may be ‘unreliable’. It provides
that a judge is to warn the jury about unreliable evidence unless there are good
reasons for not doing so: see Commonwealth Evidence Act, s 165(2), (3). Unreliable
evidence relevantly includes ‘evidence the reliability of which may be affected by
age, ill health (whether physical or mental), injury or the like’ (s 165(1) (c), emphasis
added). In this regard the court is required to engage in a fact-finding exercise as to
whether or not, on the balance of probabilities (s 142), the reliability of the witness's
evidence ‘may be affected’ by a ‘mental condition’. 290 The relevant provisions are
substantively the same across UEL jurisdictions. 291

647.

Where there is no jury, the giving of any warning is generally governed by the
common law. 292
Other jurisdictions

648.

The Queensland, SA and WA Evidence Acts do not have equivalent provisions.
Expert evidence of disabilities

649.

The UEL provides an exception to the credibility rule (that is, the rule that evidence
that is relevant only to a witness’s credibility is not admissible) for persons with
specialised knowledge: see Commonwealth Evidence Act, s 108C. The Explanatory
Memorandum for the Evidence Amendment Bill 2008 (Cth) indicated that the
purpose of the provision was:
to permit expert opinion evidence in situations where it would be relevant to the
fact-finding process (for example, to prevent misinterpretation of behaviour of a witness
with an intellectual disability or cognitive impairment or inappropriate inferences from
that behaviour).
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(at [163])
Vulnerable witnesses
Introduction
650.

A person with disability can face numerous challenges where they are called to give
evidence as a witness in a trial. As Keane notes:
Over a considerable period of time, legal scholars and others, drawing upon the
voluminous psychological and linguistic literature, have shown that children, people with
learning difficulties or disabilities of the mind or body, victims of sexual assault, older
adults, and those who have experienced a traumatic event, have particular needs and
face particular problems when appearing as witnesses. 293

651.

Cross has observed that concerns about the welfare of certain witnesses (including
those with disabilities), together with the availability of modern technology in the
courtroom, ‘have led to the introduction of legislation whereby evidence from certain
classes of witnesses may be given in a protected environment out of sight of the
accused or in camera or by video tape taken in another room or in the presence of a
“supportive person”’. 294

652.

Consistently with that observation, there is now legislation in all Australian
jurisdictions enabling alternative arrangements to be made to facilitate the giving of
evidence by people with disability. We have discussed the key legislative provisions
below. The most relevant are:
•

Crimes Act 1914 (Cth) Pt IAD;

•

Criminal Procedure Act 1986 (NSW) Pt 6;

•

Criminal Procedure Act 2009 (Vic) Pt 8.2;

•

Evidence Act 1977 (Qld) s 21A;

•

Evidence Act 1939 (SA) s 13;

•

Evidence Act 1906 (WA) s 106R;

•

Evidence (Children and Special Witnesses) Act 2001 (Tas) s 8;

•

Evidence (Miscellaneous Provisions) Act 1991 (ACT) Ch 4; Pt 7.1; and

•

Evidence Act 1939 (NT) s 21A.

The provisions are complex, and vary in points of detail across jurisdictions. 295
653.

Broadly, alternative arrangements may include: 296
•

less formality in court (eg no wigs and gowns);

•

allowing the witness to have a support person or communication assistant with
them while they give their evidence;

•

screening the accused from the witness;

•

having the witness give evidence by video-link in a place other than the court;
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•

placing restrictions on how a vulnerable witness may be cross-examined;

•

playing a pre-recorded audio-visual recording of the witness’s evidence; and

•

enabling the witness to give their evidence in a separate, earlier, proceeding.

654.

In providing alternative arrangements, the impact on the accused person’s right to a
fair trial is an important consideration. Accordingly, most jurisdictions make provision
for a defendant to see and hear a vulnerable witness while testifying, communicate
with their lawyer, and subject them to some form of cross-examination. Further, a
jury is directed to draw no adverse inference against the accused or the witness
where alternative procedures are used. 297

655.

Witnesses with disability are referred to as ‘vulnerable witnesses’, 298 ‘special
witnesses’, ‘protected witnesses’ and other similar terms in the legislation. In this
section, unless otherwise stated, a reference to the term ‘vulnerable witness’ refers
to a witness who is a person with disability.

656.

Although this section of the Chapter is primarily concerned with criminal justice,
some vulnerable witness provisions will also apply in civil trials.
Common law

657.

At common law, a court can of its own motion exercise powers to regulate its own
proceedings. By doing so, a court can order that special arrangements be made for
certain witnesses, including witnesses with disability.

658.

For example, in R v Smellie (1919) 14 Cr App R 128, the court ordered an accused
to sit out of the sight of the complainant witness (who was the 11 year old daughter
of the accused) while she gave evidence in order to avoid her being intimidated by
him. Although this case did not involve a person with disability, it demonstrates a
court’s power to protect witnesses who are vulnerable and adopt special court
processes to enhance their ability to give satisfactory evidence. There are numerous
other examples. 299
Key concepts and issues

659.

As mentioned above, there is now legislation in force in all jurisdictions providing for
various special procedures for vulnerable witnesses. Before summarising this
legislation, it is useful to set out some key concepts and issues that emerge across
the jurisdictions.
Cross-examination

660.

Cross-examination is an important feature of the trial process and in ensuring a fair
trial for an accused, as it allows the accused to confront their accuser and to
undermine the case against them by exposing deficiencies in the witnesses’
testimony. 300 However, aggressive questioning in the course of cross-examination
can have a negative impact on vulnerable witnesses and undermine their capacity to
give evidence in a trial. The law tries to strike a balance, by providing for special
arrangements for the cross-examination of a vulnerable witness, while also ensuring
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that those arrangements accommodate the accused person’s ability to subject a
vulnerable witness to cross-examination in some form (even if not directly).
661.

There are numerous safeguards in all jurisdictions with respect to the crossexamination of vulnerable witnesses. Most jurisdictions provide that defendants are
prevented from personally (ie where unrepresented by counsel) cross-examining
certain witnesses (including relevantly a vulnerable witness). 301 There are different
procedures in the various jurisdictions, which are discussed further below. For
example, in NSW, an independent person appointed by the court will generally
conduct cross-examination of a vulnerable witness. 302 In WA, where an accused
person is not represented by counsel and wishes to cross-examine a witness, the
court may order that the cross-examination take place with the accused and person
and the witness in separate rooms and via video link or otherwise via separation by
a screen, one-way glass or other device. 303
Special hearings

662.

In most jurisdictions (Western Australia, Victoria, South Australia, Queensland,
Tasmania, the Northern Territory and the Australian Capital Territory), the evidence
of a vulnerable witness (including examination in-chief, cross-examination, and reexamination) can be pre-recorded at a ‘special hearing’ (or equivalent 304) in certain
circumstances, with the participation of the defence but in the absence of the jury,
and played in the proceeding for the charge of the offence. 305

663.

This approach seeks to protect the vulnerable witness, while also ensuring the full
participation of the defence and the fairness of the trial. 306
Prior statements

664.

Many jurisdictions permit the admission of a pre-recorded interview between a
vulnerable person and a police officer (or other authorised person) as part or whole
of the evidence in chief of the witness. 307 For example, in Tasmania a prior
statement of a special witness, however recorded, can be admitted so long as the
witness is available for cross-examination at trial. 308 A similar approach is taken in
Queensland. 309 In South Australia, however, prior statements of alleged victims of
sexual offences may in some circumstances be admitted even if the person will not
be called as a witness. 310
Statutory provisions

665.

We now turn to provide a high-level overview of the various provisions relating to
vulnerable witnesses at the Commonwealth, State and Territory levels. 311
Commonwealth

666.

Part IAD of the Crimes Act 1914 (Cth) provides a range of provisions protecting
‘vulnerable persons’. This Part contains special rules that apply to a ‘special
witness’, defined to include a person who is ‘unlikely to be able to satisfactorily give
evidence in the ordinary manner because of … a disability’ (s 15YAB (1)), involved
in proceedings for any Commonwealth offence. 312
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667.

Among other things, under this Part:
•

a court may disallow ‘inappropriate or unnecessarily aggressive’ questions put
to a special witness in cross-examination (s 15YE);

•

defendants are prevented from personally cross-examining special witnesses
without the leave of the court (ss 15YG, 15YH);

•

a video recording of an interview of a special witness in a proceeding may be
admitted as evidence in chief if certain conditions are met (s 15YM);

•

a special witness may choose an adult to accompany the person while the
person is giving evidence in a proceeding (including while giving evidence by
closed‑circuit television) (s 15YO);

•

evidence of a special witness is generally to be given via CCTV (s 15YI) or, if
not, alternative arrangements (eg using screens, planning seating
arrangements) are to be made (s 15YL); and

•

members of the public may be excluded from the courtroom (s 15YP).

New South Wales
668.

Part 6 of Chapter 6 of the Criminal Procedure Act 1986 (NSW) concerns the giving
of evidence by vulnerable persons. A ‘vulnerable person’ is a child or a ‘cognitively
impaired person’ (s 306M). A ‘cognitive impairment’ includes any of the following:
(a)

an intellectual disability,

(b)

a developmental disorder (including an autistic spectrum
disorder),

(c)

a neurological disorder,

(d)

dementia,

(e)

a severe mental illness,

(f)

a brain injury. 313

669.

Part 6 applies in relation to evidence given by a cognitively impaired person in the
manner provided by the Part only if the court is satisfied that the facts of the case
may be better ascertained if the person’s evidence is given in such manner
(s 306P(2)).

670.

Under Division 3 of Part 6, a previous representation made by a vulnerable person
in the course of an interview with an investigating official may be given in any of the
following forms:
•

a recording made by an investigating official;

•

orally in the courtroom; or

•

in accordance with alternative arrangements. 314

A vulnerable person is entitled to give evidence in chief of a previous representation
in the form of a recording (s 306U (1)). Where evidence in chief of a previous
statement is given in the form of a recording made by an investigating official, the
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vulnerable person must not be present, visible or audible in the court while the court
is viewing or hearing the recording (unless they choose to be) (s 306U(1)). Further,
the vulnerable person must be available for cross-examination and re-examination
(unless the vulnerable person is the accused) (s 306U (3)). 315 A court can order that
evidence of the previous representation is not be given in this form if it is satisfied
that it is not in the interests of justice (s 306Y (2)).
671.

Under Division 4, a vulnerable person is entitled to give evidence by CCTV (or any
other similar technology) in certain proceedings eg relating to personal assault
(s 306ZB (1)). 316 A court may order that CCTV not be used (s 306ZB (4)), but only if
it is satisfied that there are special reasons, in the interests of justice, for the
evidence not to be given by such means (s 306ZB (5)). If the vulnerable person is
giving evidence at another location via CCTV, the court may order a person to be
present with them at that other location as an interpreter, for the purpose of assisting
the vulnerable person with any difficulty in giving evidence associated with an
impairment or a disability, or for the purpose of providing the vulnerable person with
other support (s 306ZD (2) (b)). If a vulnerable person is entitled to give evidence by
CCTV, but does not do so, the court must make alternative arrangements (s 306ZH
(1)), which may include the use of screens, planned seating arrangements, and the
adjournment of proceedings to other premises (s 306ZH (2)).

672.

Under Division 5, a vulnerable person is entitled to have one support person (or—if
it is in the interests of justice—more 317) near them when giving evidence in criminal
and certain other proceedings (s 306ZK (2)). Without limiting the vulnerable person’s
right to choose, the supporter may be with the vulnerable person as an interpreter,
‘for the purpose of assisting the vulnerable person with any difficulty in giving
evidence associated with an impairment or a disability or for the purpose of
providing the vulnerable person with other support’ (s 306ZK(3)). 318

673.

If the accused is unrepresented, a vulnerable person who is a witness in criminal
proceedings or certain civil proceedings is to be examined in chief, cross-examined
or re-examined by a person appointed by the court instead of by the accused or the
defendant, unless the court considers that this is not in the interests of justice
(s 306ZL).
Victoria

674.

Part 8.2 of the Criminal Procedure Act 2009 (Vic) is about witnesses and makes
provision in relation to vulnerable witnesses in the context of particular offences
such as sexual offences. At the outset, it is stated that it is the intention of
Parliament that in interpreting and applying this Part in any criminal proceeding that
relates to a charge for a sexual offence, courts are to have regard to the fact that:
there is a high incidence of sexual violence within society, sexual offences are
significantly under-reported, a significant number of sexual offences are committed
against women, children and other vulnerable persons including persons with a
cognitive impairment, offenders are commonly known to their victims, and sexual
offences often occur in circumstances where there is unlikely to be any physical sign
of an offence having occurred (s 338).
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675.

Under s 367, a cognitively impaired witnesses in certain offences including a sexual
offence, an offence where the relevant conduct consists of family violence or an
indictable offence involving assault may give evidence-in-chief in the form of an
audio or audio-visual recording of the witness answering questions put to him or her
by a prescribed person (see also s 366).

676.

Under s 370(1), in a trial in a criminal proceeding that relates to a charge for a
sexual offence, where the complainant has a cognitive impairment, the whole of the
evidence (including cross-examination and re-examination) of the complainant must
be given at a ‘special hearing’ and recorded as an audio-visual recording (unless,
broadly speaking, the complainant is able and wishes to give direct testimony:
s 370(2)). At a special hearing, the following relevant requirements apply:

677.

•

the accused is to be present in the courtroom (as is their lawyer);

•

the accused is not to be in the same room as the complainant when the
complainant’s evidence is being taken;

•

the accused is entitled to see and hear the complainant while they are giving
evidence and to have means of communicating with their lawyer;

•

the jury is to be present in the courtroom (if the special hearing is held during
the trial);

•

only people authorised by the court are to be present in the courtroom or in the
same room as the complainant when they are giving evidence; and

•

the evidence of the complainant is to be given by means of CCTV or other like
facilities. 319

A complainant whose evidence is recorded at a special hearing cannot be crossexamined or re-examined without the leave of the court (s 376(1)).
Tasmania

678.

In Tasmania, the relevant legislation dealing vulnerable witnesses (or ‘special
witnesses’) is the Evidence (Children and Special Witnesses) Act 2001 (Tas).

679.

Under s 8(1)(a), a judge may declare that a person is a ‘special witness’ if satisfied
relevantly that ‘by reason of intellectual, mental or physical disability, the person is,
or is likely to be, unable to give evidence satisfactorily in the ordinary manner’. In so
doing, the judge may make any one or more of the following orders:
•

that the special witness have an approved support person near them;

•

that their evidence be given by audio-visual link;

•

an order admitting into evidence a prior statement of the special witness where
certain conditions are met;

•

that a special hearing be held to take and record the whole of a special
witness’s evidence (including cross-examination and re-examination);
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680.

•

that (if the above order is made) the special witness not be present at the trial;
or

•

that all persons other than those specified in the order be excluded from the
courtroom while the special witness is giving evidence. 320

Only a support person approved by the judge and one person employed at the
relevant court can be present in the room with the special witness while they are
giving evidence by audio-visual link (s 8(6)).
Queensland

681.

In Queensland, Division 4 of Pt 2 to the Evidence Act 1977 (Qld) concerns the
evidence of ‘special witnesses’. A ‘special witness’ relevantly includes a person who,
in the court’s opinion, ‘would, as a result of a mental, intellectual or physical
impairment or a relevant matter, be likely to be disadvantaged as a witness’ if
required to give evidence in accordance with the usual rules and practice of the
court (s 21A(1)).

682.

Where a special witness gives evidence, the court may make various orders or
directions under s 21A(2), eg including:

683.

•

that the person charged (or other party) be excluded from the courtroom or be
obscured from the view of the special witness while the special witness is giving
evidence or is otherwise required to appear in court;

•

that, while the special witness is giving evidence, all persons other than those
specified by the court be excluded from the room in which it is sitting;

•

that a person be present while the special witness gives evidence or is
otherwise required to appear in court, in order to provide emotional support ;

•

that a videorecording of the evidence of the special witness be made under
such conditions as are specified in the order and that the videorecorded
evidence be viewed and heard in the proceeding instead of direct testimony of
the special witness; or

•

another order or direction the court considers appropriate (eg directions about
rest breaks, questions being kept simple, questions being limited by time,
directions that the number of questions be limited).

Division 6 of Pt 2 to the Evidence Act 1977 (Qld) provides for the cross-examination
of ‘protected witnesses’ in criminal proceedings (other than certain summary
proceedings). A ‘protected witness’ relevantly includes a witness who is a person
‘with an impairment of the mind’ (s 21M (1) (b)). In turn, the expression ‘person with
an impairment of the mind’ means:
a person with a disability that
(a) is attributable to an intellectual, psychiatric, cognitive or neurological impairment or
a combination of these; and
(b) results in–
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684.

(i)

a substantial reduction of the person’s capacity for communication, social
interaction or learning; and

(ii)

the person needing support. 321

A person charged may not personally cross-examine a protected witness (s 21N).
There are procedures for cross-examination of protected witnesses if the person
charged has no legal representative or needs legal assistance (ss 21O and 21P).
South Australia

685.

Part 2 of the Evidence Act 1929 (SA) deals with witnesses, including vulnerable
witnesses. In this context, a ‘vulnerable witness’ relevantly includes ‘a witness who
is cognitively impaired’ (s 4). A ‘cognitive impairment’ in this context includes (s 4):
(a) a developmental disability (including, for example, an intellectual disability, Down
syndrome, cerebral palsy or an autistic spectrum disorder);
(b) an acquired disability as a result of illness or injury (including, for example,
dementia, a traumatic brain injury or a neurological disorder);
(c) a mental illness;

686.

In a trial of a serious offence (or certain other offences), the court may order that
arrangements be made for a witness ‘with a disability that adversely affects their
capacity to give a coherent account of the person’s experiences or to respond
rationally to questions’ to instead give evidence at a ‘pre-trial special hearing’
(s 12AB(1)). During a pre-trial special hearing, a person with disability can testify
and an audio video record can be taken to constitute that witness’s evidence at the
subsequent trial (s 13BA).

687.

An order for a pre-trial special hearing must make provision for the following:
•

that a hearing be convened before the trial of the charge of the offence to take
the evidence of the witness in an appropriate setting;

•

that the evidence of a witness with a physical disability or cognitive impairment
be taken in a way that will minimise the witness's embarrassment or distress
(including with communication assistance if the person has ‘complex
communication needs’ 322);

•

that an audio-visual record of the evidence be made;

•

that the taking of evidence at the hearing be transmitted to the defendant via
CCTV; and

•

if the defendant attends the hearing in person–that appropriate measures be
taken to prevent the witness and the defendant from directly seeing or hearing
each other. 323

Relevantly, an order for a pre-trial special hearing may also provide for the witness
to be accompanied at the hearing by a support person for the purpose of providing
emotional support. 324
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688.

689.

690.

Section 13(1) of the Evidence Act 1929 (SA) provides for special arrangements to
be made to protect any witness from ‘embarrassment or distress, to protect the
witness from being intimated by the atmosphere of the courtroom or for any other
proper reason’. In particular, a court can make the following kinds of orders under
s 13(2):
•

that evidence be given outside the court and transmitted to the court via CCTV;

•

that an audio-visual record of the evidence be made and replayed in the court;

•

that a screen, partition or one-way glass be placed to obscure the view of a
party to whom the evidence relates or some other person;

•

that a defendant be excluded from the place where the evidence is taken, or
otherwise be prevented from directly seeing and hearing the witness while
giving evidence;

•

that the witness be accompanied by a relative or friend for emotional support; or

•

significantly, where the witness has a physical disability or cognitive impairment,
that evidence be taken in a particular way that facilitates its taking or minimises
the witness’s embarrassment or distress.

Significantly, s 13A (1) provides that the court ‘must … order that special
arrangements be made’ for protecting ‘vulnerable witnesses’ when giving evidence
in criminal proceedings, where (broadly speaking) the facilities are available and no
party to the proceedings would be prejudiced. Without limiting the orders that can be
made, the following orders may be made:
•

that the evidence be given outside the court and transmitted to the court via
CCTV;

•

that an audio-visual record of the evidence be made and be replayed in the
court;

•

that a screen, partition or one-way glass be placed to obscure the view of a
party to whom the evidence relates or some other person;

•

that a defendant be excluded from the place where the evidence is taken or
otherwise be prevented from directly seeing and hearing the vulnerable witness
while giving evidence; or

•

that evidence be taken in a way that will facilitate its taking or minimise
embarrassment or distress (including, for example, that the witness be
accompanied by a support person to provide emotional support; that
communication assistance be provided if the witness has complex
communication needs; that extra allowance be made for breaks; and that
judges and lawyers do not wear wigs or gowns).

Also relevant is s 13B, which provides that a defendant is not permitted to crossexamine a witness (whether or not a vulnerable witness) who is the alleged victim of
serious offences against the person unless the cross-examination is by counsel or
other conditions are satisfied.
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Western Australia
691.

The Evidence Act 1906 (WA) relevantly uses the term ‘special witnesses’. A judge
may declare that a person is a ‘special witness’ and direct that arrangements be
made for the giving of their evidence (s 106R (1)). This may occur in circumstances
where the court’s opinion is that, if the person is not treated as a special witness, he
or she would be unlikely to be able to give evidence satisfactorily ‘by reason of
physical disability or mental impairment’ (s 106R(3)).

692.

The arrangements that may be made are:
•

that the person have near to him or her an approved support person;

•

that the person have a communicator while giving evidence; and

•

that video links or screening arrangements be used. 325

693.

In WA, a visual recording of an interview with a person with a mental impairment
may be admitted as the whole or a part of the evidence in chief of a witness
(s 106HB (1), see s 106HA), so long as the relevant witness is a ‘special witness’
(s 106HB (1a)). Further, in criminal matters, the judge may order that the whole of
the evidence of a special witness (including cross-examination and re-examination)
be taken at a ‘special hearing’ and recorded on a visual recording (s 106RA(1)).

694.

In any criminal proceeding where an accused person is not represented by counsel
and wishes to cross-examine a witness, the court (having regard to various matters
including the wishes of the witness) may order that the cross-examination take place
with the accused person and the witness in separate rooms and via video link (s
25A (1) (a)) or otherwise via separation by a screen, one-way glass or other device
(s 25A (1) (b)). Regardless of whether such an order is made, it is open to a court to
make an order that ‘forbids the accused person from putting a question to the
witness directly’ and requires the question to be put to the judge or other approved
person and for them to repeat it accurately to the witness (s 25A(1)(c)).
Australian Capital Territory

695.

Chapter 4 of the Evidence (Miscellaneous Provisions) Act 1991 (ACT) deals with
sexual, violent and family violence offence proceedings. Part 4.2 outlines special
requirements applying to particular proceedings and, in that context, makes special
provision for a ‘witness with disability’ and an ‘intellectually impaired witness’. 326

696.

Section 42 defines ‘witness with disability’ as ‘a witness in a proceeding for an
offence who has a mental or physical disability that affects a person’s ability to give
evidence’. In relevant proceedings, the following special requirements apply for
taking evidence from a ‘witness with disability’:
•

the accused may be screened from the witness in court (s 47);

•

the witness must not be examined personally by the accused person (s 48(1));

•

a court must allow the witness to have a support person in court and within sight
while giving evidence (s 49(1)); and
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•
697.

a court may order that it be closed to the public while all or part of the witness’s
evidence is given (s 50(1)). 327

Section 42 also provides that a person is ‘intellectually impaired’ if the person has:
(a)

an appreciably below average general intellectual function; or

(b)

a cognitive impairment (including dementia or autism) arising
from an acquired brain injury, neurological disorder or a
developmental disorder; or

(c)

any other intellectual disability.

698.

In a relevant proceeding, special requirements also apply for taking evidence from
an ‘intellectually impaired witness’. In particular, the Division 4.3.3 provides that a
police interview audio-visual recording may be admitted as evidence (s 52(1)) and
that the witness must not be in the courtroom, or be visible in the courtroom by
audio-visual link, while the recording is played (s 52(3)). In the context of sexual
offence proceedings, an ‘intellectually impaired witness’ may give evidence at a pretrial hearing (s 60(1)), including by audio-visual link (s 60(2)).

699.

Additionally, under Part 7.1 (which is concerned with the ‘[e]vidence of witnesses
with disabilities or vulnerabilities’), s 100 defines ‘witness with a disability’ as ‘a
person who gives evidence in a proceeding and has a mental or physical disability
that affects the person’s ability to give evidence’. Section 101(2) provides that the
court must, on application, order that the witness with a disability have a support
person in the court while they give evidence. A support person must be close to the
witness and within the witness’s sight (or– for a witness with a vision impairment–
close enough to the witness for the court to be satisfied that the witness is aware of
the person’s presence). The court may order that a witness have more than 1
support person if it considers it is in the interests of justice (s 101(3)).
Northern Territory

700.

In the NT, vulnerable witnesses are dealt with in Part 3 of the Evidence Act 1939.
Relevantly, in this context, ‘vulnerable witness’ is defined to include a witness in
proceedings ‘who has a cognitive impairment or an intellectual disability’ or ‘whom a
court considers to be vulnerable’ (s 21A(1)). In considering whether a witness is
vulnerable, the court may relevantly have regard to ‘any mental or physical disability
and to which the witness is, or appears to be, subject’ (s 21A(1A)).

701.

Under s 21A(2), a vulnerable witness is entitled to give evidence using one or more
of the following arrangements as chosen by the witness:
•

that the evidence be given at a place outside the courtroom and transmitted to
the courtroom by CCTV where available;

•

that a screen, partition or one-way glass be placed to obscure the witness’s
view of a party to whom the evidence relates but not so as to obstruct the view
of the witness by the judge and the jury;
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•

that the vulnerable person be accompanied by a relative, friend or other support
person for the purpose of providing the vulnerable witness with emotional
support; or

•

that the court be closed while evidence is being given by the vulnerable witness
in the proceeding (including evidence given under cross-examination) and that
no persons remain in or enter a room or place in which the court is being held,
or remain within the hearing of the court, without its permission.

702.

In the context of sexual or serious violence offences, the court may admit a recorded
statement in evidence as the vulnerable witness’s evidence in chief or as part of the
witness’s evidence in chief (s 21B (2) (a)). Further, the court may hold a ‘special
sitting’ in relation to the witness and have an audio-visual recording made of the
examination of the witness at the special sitting and admit the recording in evidence
and replay it to the jury (s 21B (2) (b)).

703.

If the court holds a special sitting, the defendant is not to be present in the same
room as the witness during the examination of the witness, but, if the defendant
wants to observe the examination, arrangements are to be made so that the
defendant can contemporaneously hear and observe the witness by audio-visual
link and the defendant can communicate with their counsel during the examination
(s 21C (2) (c)).

704.

More generally, if a vulnerable witness is to give evidence in criminal proceedings,
and facilities are available for making an audio-visual record of the evidence,
the court may direct that an audio-visual record be made of the witness's evidence
(s 21E(1)).
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