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Terms of Reference 

That a joint select committee, to be known as the Joint Select Committee on 
Australia’s Family Law System, be established to inquire into and report on the 
following matters: 

(a) ongoing issues and further improvements relating to the interaction and
information sharing between the family law system and state and territory child
protection systems, and family and domestic violence jurisdictions, including:

(i) the process, and evidential and legal standards and onuses of proof, in
relation to the granting of domestic violence orders and apprehended
violence orders, and

(ii) the visibility of, and consideration given to, domestic violence orders
and apprehended violence orders in family law proceedings;

(b) the appropriateness of family court powers to ensure parties in family law
proceedings provide truthful and complete evidence, and the ability of the court
to make orders for non-compliance and the efficacy of the enforcement of such
orders;

(c) beyond the proposed merger of the Family Court and the Federal Circuit Court
any other reform that may be needed to the family law and the current structure
of the Family Court and the Federal Circuit Court;

(d) the financial costs to families of family law proceedings, and options to reduce
the financial impact, with particular focus on those instances where legal fees
incurred by parties are disproportionate to the total property pool in dispute or
are disproportionate to the objective level of complexity of parenting issues, and
with consideration being given amongst other things to banning
‘disappointment fees’, and:

(i) capping total fees by reference to the total pool of assets in dispute, or
any other regulatory option to prevent disproportionate legal fees being
charged in family law matters, and

(ii) any mechanisms to improve the timely, efficient and effective resolution
of property disputes in family law proceedings;

(e) the effectiveness of the delivery of family law support services and family
dispute resolution processes;

(f) the impacts of family law proceedings on the health, safety and wellbeing of
children and families involved in those proceedings;

(g) any issues arising for grandparent carers in family law matters and family law
court proceedings;
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(h) any further avenues to improve the performance and monitoring of
professionals involved in family law proceedings and the resolution of disputes,
including agencies, family law practitioners, family law experts and report
writers, the staff and judicial officers of the courts, and family dispute resolution
practitioners;

(i) any improvements to the interaction between the family law system and
the child support system;

(j) the potential usage of pre-nuptial agreements and their enforceability to
minimise future property disputes; and

(k) any related matters.
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List of Recommendations 

Recommendation 1 
2.44 The committee recommends that, subject to a positive evaluation, the 

Australian Government fund and expand the following pilot programs across 
the family law system: 

 the three-year screening and triage pilot, known as the Lighthouse
Project, currently being undertaken in the Federal Circuit Court of
Australia, which involves the screening of parenting matters for family
safety risks at the point of filing;

 the Priority Property Pool 500 small claims property pilot in the Federal
Circuit Court of Australia;

 the legally-assisted property mediation pilot being undertaken by Legal
Aid Commissions;

 the legally-assisted Family Dispute Resolution pilot for Culturally and
Linguistically Diverse and Aboriginal and Torres Strait Islander families;
and

 the co-location of state and territory officers, such as child protection
practitioners and policing officials, in family law courts across Australia.1

Recommendation 2 
2.54 The committee recommends that the Australian Government work closely 

with the Family Court of Australia and the Federal Circuit Court of Australia 
to broaden the role of registrars through the delegation of judicial power or 
specific legislative amendment to further assist with the case management 
and hearing of appropriate matters in family law proceedings, including (but 
not limited to): 

 in property matters, having authority to check a party’s compliance with
financial disclosure requirements and to make orders for compliance
where disclosure has not been provided;2

 in the case of senior registrars, the power to make a final order or
declaration in appropriate circumstances in relation to property interests,
maintenance or financial agreements, where the gross value of the
property is no more than $2 000 000; and

 the provision of dispute resolution for parenting matters and expanded
availability of conciliation in property matters.

1 See discussion of this issue in Chapter 3. 

2 See discussion of this issue in Chapter 4. 
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Recommendation 3 
2.55 The committee recommends that the Australian Government provide 

appropriate funding to support the engagement of 25 to 30 additional 
registrars as well as support staff to assist the Family Court of Australia and 
the Federal Circuit Court of Australia to address backlogs and delays.   

Recommendation 4 
2.60 The committee recommends that a single point of entry into the family law 

system be established to facilitate effective triage and streamlined case 
management. 

2.61 The committee also recommends that the rules, forms and case management 
of the Family Court of Australia and the Federal Circuit Court of Australia be 
harmonised as a matter of priority. If necessary, the Australian Government 
should amend the Family Law Act 1975 to authorise the Chief Justice/Chief 
Judge and the Deputy Chief Justice/Deputy Chief Judge to draft and finalise 
the harmonised rules, forms and case management for both the Family Court 
of Australia and the Federal Circuit Court of Australia. 

Recommendation 5 
2.92 The committee recommends that the Australian Government amend the 

Family Law Act 1975 to include the proposed provisions set out in Appendix 4 
of this second interim report.  

Recommendation 6 
2.98 The committee recommends the prohibition of the use of disappointment fees 

in family law matters. 

Recommendation 7 
2.106 The committee recommends that the Family Court of Australia and the 

Federal Circuit Court of Australia include the requirement for proportionality 
of costs currently included within Schedule 1 of the Family Law Rules 2004 
within their new harmonised rules of court.  

Recommendation 8 
2.111 The committee recommends that the Commonwealth, states and territories, 

through the Council of Attorneys-General, expedite the work on uniform 
rules to support the provision of unbundled legal services by private family 
lawyers which commenced in May 2017. 
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Recommendation 9 
2.147 The committee recommends that the Australian Government lead the 

establishment of mandatory accreditation, standards and monitoring 
processes, including complaints mechanisms and ongoing professional 
development requirements, for: 

 family consultants, including family report writers employed by the court
and engaged under Regulation 7 of the Family Law Regulations and
privately engaged family report writers; and

 Children’s Contact Services.3

Recommendation 10 
2.164 The committee recommends that the Australian Government re-constitute the 

Family Law Council and that the Family Law Council be tasked with 
determining how to make the family law courts less adversarial. In the 
interim, the committee recommends that courts better utilise the less 
adversarial trial approach in Division 12A of Part VII of the Family Law 
Act 1975.  

2.165 The committee also recommends that in considering how to make the family 
court less adversarial, the re-constituted Family Law Council should consider 
how best to involve the voice of children in parenting proceedings in 
appropriate cases. This should include consideration of the establishment of 
a Children's and Young People's Advisory Board.4 

Recommendation 11 
2.166 The committee recommends that the Australian Government implement a 

three year pilot of an inquisitorial tribunal model similar to that proposed by 
Professor Patrick Parkinson and Mr Brian Knox for deciding children’s cases, 
and which was formerly considered by the Australian Parliament as 
parenting management hearings, but with adequate safeguards for families 
and which addresses the concerns raised about the previous model.   

Recommendation 12 
3.42 The committee recommends that the Family Court of Australia and the 

Federal Circuit Court of Australia establish a mechanism by which 
allegations of a person wilfully misleading the court in family law 
proceedings can be reviewed, and where appropriate, referred for 
investigation for perjury.  

3 See discussion of this issue in Chapter 4. 

4 See discussion of this issue in Chapter 4. 
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Recommendation 13 
3.59 The committee recommends that the Commonwealth, states and territories, 

through the Council of Attorneys-General, undertake a review of the state and 
territory family violence order framework to consider what may be done to 
address the concerns raised in this inquiry, particularly in relation to the 
following issues: 

 how police respond to requests for family violence orders or enforce 
breaches of existing orders where a family law matter is on foot;   

 how breaches of federal personal protection orders can be acted upon by 
state and territory police promptly to ensure protected persons, including 
children, are not left without protection; 

 what actions should courts take to discourage improper applications, such 
as those made based on allegedly false allegations not ultimately upheld 
on review of the evidence (including whether any record of such 
application should be removed from the alleged perpetrators record);  

 the length of time between an interim order and a contested hearing;  
 does the ability to ‘consent without admission’ to a family violence order 

have unintended consequences on family law proceedings, and if so, 
should any state or federal amendments be made; 

 whether state and territory legislation should require a court making a 
family violence order to inquire about any relevant Family Law Act 1975 
orders and then take such steps as is necessary so as to avoid 
inconsistencies between the two orders;  

 whether there should be a power for a magistrate to make changes to 
family law orders where one party has been convicted of a family 
violence offence but there are no family violence orders in place (noting 
that this is a matter for discussion between the states/territories and the 
Commonwealth and would require an amendment to the Family Law 
Act 1975); and  

 whether judges of the family law courts can or should be able to amend a 
family violence order that is in existence between the parties before it to 
ensure consistency with family law orders. 

3.60 The committee also recommends that the Council of Attorneys-General 
undertake a review of the definitions of domestic violence to ensure a 
uniform approach by Commonwealth, state and territory governments. 

Recommendation 14 
3.68 The committee recommends that, subject to the finalisation of the 

information-sharing regime currently being progressed through the Council 
of Attorneys-General, that the Australian Government lead the development 
of an appropriate technology platform for information-sharing between 
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family law, child protection, and family violence systems at a 
Commonwealth, state and territory level. 

Recommendation 15 
3.75 The committee recommends that all family law professionals, including 

judges, undertake regular professional training, including in the areas of: 

 family violence and child abuse, including coercive control;
 complex trauma/ trauma informed practice, including child responses to

trauma and abuse;
 characteristics of systems abuse; 5

 unconscious bias;6

 family systems; 7

 parental alienation dynamics; 8

 engaging and communicating with children;9 and
 disability awareness.

Recommendation 16 
3.80 The committee recommends that the Australian Government increase 

funding to Legal Aid and community legal centres, including funding to 
enable Legal Aid Commissions to relax their means tests so as to increase legal 
assistance to vulnerable families.  

3.81 The committee also recommends that Legal Aid Commissions then review 
their means and merits policy to allow funding of both parties in appropriate 
circumstances. 

Recommendation 17 
4.40 The committee recommends that the Australian Government urgently draft 

and release an exposure draft of legislation which would amend section 61DA 
of the Family Law Act 1975 to address the current misunderstanding of the 
provision that equal shared parental responsibility equates to equal time with 
the children.  

5 See discussion of this issue in Chapter 2. 

6 See discussion of this issue in Chapter 2. 

7 See discussion of this issue in Chapters 2 and 4. 

8 See discussion of this issue in Chapter 4. 

9 See discussion of this issue in Chapter 4. 
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Recommendation 18 
4.61 The committee recommends that the Australian Government consider 

amendments to the Family Law Act 1975 to require Independent Children’s 
Lawyers to:  

 comply with the Guidelines for Independent Children's Lawyers;
 provide a child with the opportunity to express a view in relation to the

matter; and
 seek to meet with a child, unless there are extenuating circumstances.

Recommendation 19 
4.81 The committee recommends that the Australian Government establish and 

provide funding for a registrar-driven National Contravention List to deal 
with parties breaching court orders in the family court, with formal 
delegation of power to registrars to preside over contravention of order 
applications.  

4.82 The committee also recommends that this should include funding for the 
appointment of an additional seven registrars to deal with the 1600 
applications annually and an anticipated increase once the list is established, 
as well as to ensure that all contravention applications can be triaged within 
14 days.  

Recommendation 20 
4.83 The committee recommends that the Australian Government review Division 

13A of Part VII of the Family Law Act 1975 with a view to: 

 simplifying the operation of this Part; and
 considering whether additional penalties for non-compliance should be

included to deter the contravention of orders, including specific penalties
for repeated non-compliance.

Recommendation 21 
4.113 The committee recommends that the Australian Government consider 

expanding the current information-sharing mechanism between the 
Australian Taxation Office (ATO) and the Family Court of Australia and the 
Federal Circuit Court of Australia to include all financial information held by 
the ATO.  

Recommendation 22 
4.118 The committee recommends that the Australian Government consider 

amendments to the Family Law Act 1975 to relocate disclosure duties 
regarding financial circumstances from the Family Court Rules 2004 and 
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Federal Circuit Court Rules 2001 to the Family Law Act 1975, and to further 
include:  

 the cost consequences for a failure to disclose financial information, and
reflect that non-disclosure of financial information may be taken into
account in apportioning the property pool; and

 an application of this provision beyond court proceedings to include
alternative dispute resolution.

Recommendation 23 
4.128 The committee recommends that the Australian Government amend the 

Family Law Act 1975 to better reflect the impact of family violence on 
property settlements. 

Recommendation 24 
4.133 The committee recommends that the Family Law Council be asked to examine 

and report on enhancing the use of binding financial agreements, and how 
parties can be encouraged to consider entering into pre-nuptial agreements. 

Recommendation 25 
5.20 The committee recommends that the Australian Government through the 

Council of Australian Governments lead a review of family violence and 
family law services to ensure that there are adequate support services 
available for all victims of family violence—male and female—and that 
existing services review their public information platforms to ensure that it 
clearly highlights that the service is available to support men and their 
children. 

5.21 The committee recognises the need for continued funding for non-legal 
support services for men and women in the family law system and 
recommends that the Australian Government continues to fund these services 
in registries where there is demonstrated need. 

5.22 The committee also recommends that the Australian Government work 
closely with state and territory governments to develop workforce planning 
initiatives which will encourage a more gender-balanced workforce in 
professions that service family violence and family law systems.  

Recommendation 26 
5.43 The committee recommends that the Australian Government expand the 

Family Advocacy and Support Service (FASS) program to all Family Court 
and Federal Circuit Court registry and circuit locations with: 

 ongoing funding to be provided for all FASS locations; and
 appropriate resourcing in rural and regional areas.
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5.44 The committee also recommends the Australian Government implement case 
management services within either the FASS or Family Relationship Centres 
(FRCs), with a view to also building closer associations between the FASS and 
FRCs so that case management is available to clients of both services. 

Recommendation 27 
5.71 The committee recommends the Australian Government expand Legally 

Assisted Family Dispute Resolution to: 

 family and domestic violence cases, to be carried out by specialist family
and domestic violence and trauma informed practitioners; and

 parties who do not qualify for legal aid.

Recommendation 28 
5.82 The committee recommends that the Family Law Council be tasked with 

considering how to best document agreements made with respect to property 
arrangements following Family Dispute Resolution in order to reduce 
litigation while still protecting the rights of the parties.  

Recommendation 29 
5.85 The committee recommends that the Australian Government request the 

Productivity Commission to investigate the direct and indirect costs to 
individuals and Australia of family dysfunction, and marriage and 
relationship breakdown and the adequacy of preventive measures, including 
measures to prevent family violence.  
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2017 Family Violence Report House of Representatives Standing Committee on 
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Chair's foreword 

The 1973 bill to establish the Family Law Act 1975 (Family Law Act) was based on a 
series of principles, including: 

 Where a marriage had irretrievably broken down the legal shell should be
destroyed with the maximum of fairness and the minimum bitterness,
distress and humiliation;

 The future of the children of a broken marriage needs to be considered by the
best possible tribunal assisted by the skills of Welfare Officers and other
counselling staff where needed;

 The financial dispute between the spouses should be resolved as quickly and as
finally as possible; and

 The whole process should be performed with dignity, relative privacy and as little
expense as possible. (emphasis added)1

Regrettably, some of these objectives remain elusive almost half a century after the 
introduction of the Family Law Act. Throughout the course of this inquiry, four issues 
have been raised continually in submissions and hearings: extensive delays, excessive 
legal costs, the difficulty of enforcing court orders, and the timely and fair resolution 
of family violence allegations. 

People find themselves in the family law system because of the breakdown of 
relationships. For the most part, they are ordinary families who entered a marriage or 
relationship with the best intentions, but for various reasons, find it difficult or 
impossible to sustain. They are generally of ordinary means with little apprehension 
that the breakdown of their relationship can result in substantial legal fees. These are 
not commercial relationships where the parties’ contract with each other for economic 
profit and are able to ameliorate risks in various ways. And if parents suffer 
financially, so do their children. 

While legal advice is necessary to ensure that the interests of the parties is properly 
considered, and fair fees are charged, lawyers and other professionals should not be 
profiteering from the financial and emotional stress of a relationship breakdown. That 
is contrary to the principles upon which the Family Law Act was based. Nor should 

1 Emphasis added. The Parliament of the Commonwealth of Australia, Family Law in Australia: Report 
of the Joint Select Committee on the Family Law Act, Vol. 1, Canberra: Australian Government 
Publishing Service, July 1980, p. 3, citing evidence taken by the Senate Standing Committee on 
Constitutional and Legal Affairs on 11 September 1974. 
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they engage in practices or encourage their clients to engage in behaviours that unduly 
and unnecessarily delay the resolution of cases. While most lawyers do not engage in 
these practices, some do, bringing both the profession and the family law system into 
disrepute. 

Delays 
The maxim ‘justice delayed is justice denied’ has been applicable to the Family Court 
for many years. Hundreds of Australians, men and women, have told the committee 
of the emotional and financial strains of being trapped in a seemingly endless process 
of multiple court appearances, ongoing delays and confidence sapping years of 
unresolved litigation.  

To their credit, the current leadership of the courts has made considerable efforts, 
despite the challenges occasioned by the COVID–19 restrictions, to reduce backlogs 
and hasten proceedings. This has involved a greater use of Judicial Registrars, the 
practice of call-overs of cases and the creation of a special COVID court list. 

The committee is of the strong opinion that these measures should be incorporated 
into the ongoing operation of the Court. Accordingly, the committee recommends an 
increase in the number and role of the Registrars.  

Legal costs 
Complaints about excessive legal costs are not new. Almost 30 years ago, 
Justice Michael Kirby observed in Law Society of New South Wales, Council v Foreman 
(No 2) (1994) 34 NSWLR 408 at 422 that “something appears to be seriously wrong in 
the organisation of the provision of legal services in this community when charges of 
this order (some half a million dollars) can be contemplated still less made.” 

Judges have made similar complaints in a series of more recent cases. In 2014, 
Justice Loughnan observed that “a forest of trees has been killed” in 
Daher & Halabi [2014] FamCA 178. A year later, Justice Bennett stated in 
Eldred & Eldred (No 2) [2015] FamCA 188 that “there is something askew in the 
proportionality of the wife’s representation when her retention of senior counsel, for 
which the court is now asked to certify, has contributed in no small part to the wife 
being left with nothing more than a modest business and an unpaid debt to her legal 
advisors ...”  
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Similar observations have been made by judges in other cases.2 

The committee has heard evidence of legal costs nearing or exceeding the total assets 
of the parties. 

In Simic & Norton [2017] FamCA 1007, Justice Benjamin singled out cases filed in the 
Sydney Registry of the Family Court of Australia, noting that he was not based in that 
Registry, but regularly heard cases filed there. 

I have become increasingly concerned about the high levels of costs charged 
by the legal profession in property and parenting proceedings and in my 
previous judgments I have expressed these concerns in that regard. Such 
comments have seemingly gone unheeded. 

In the Sydney Registry of the Family Court I have observed what seems to 
be a culture of bitter, adversarial and highly aggressive family law litigation. 
Whether this win at all costs, concede little or nothing, chase every rabbit 
down every hole and hang the consequences to family law litigation is a 
reflection of a Sydney-based culture by some or many litigants or whether 
it is an approach by some legal practitioners or a combination of both, I do 
not know. 

Whichever is the cause, the consequences of obscenely high legal costs are 
destructive of the emotional, social and financial wellbeing of the parties 
and their children. It must stop.3 

The committee concurs. These practices must stop wherever they occur. Hence our 
recommendations to cap fees in property disputes, introduce a requirement for 
proportionality in family law costs generally and to ban disappointment fees. 

Unless approved by a judge or registrar in exceptional circumstances, the committee 
proposes that legal fees in property matters be capped at $50 000 or 10 per cent of the 
parties’ identified property and superannuation whichever is the higher. This cap will 
not include mediation or arbitration. 

Secondly, the committee recommends that there be a requirement for proportionality 
of costs in all family law matters. 

2 See Salway & Fegley [2017] FamCA 410; Riemann & Riemann [2017] FamCA 986; Newport & Newport 
[2018] FamCA 472; Monaghan & Monaghan [2018] FamCA 178; Ingold & Ingold [2019] FamCA 734; 
and Rickert & Rickert [2020] FamCA 841. 

3 Simic & Norton [2017] FamCA 1007. 
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Thirdly, the majority of the committee recommends a prohibition on the use of 
disappointment fees, adopting the comments of Justice Benjamin that “I have grave 
difficulty in endorsing, as fair and reasonable or proportionate, terms in fee 
agreements which provide for barristers to be paid for doing nothing.”4 

Enforceability of orders 
The third significant cause of complaint to the committee concerned the fact that many 
court orders are simply ignored by parties and not enforced by the courts. This is an 
injustice which brings the court processes into disrepute.  

Accordingly, the committee recommends the establishment and funding for a 
Registrar-driven National Contravention List to deal with parties breaching orders of 
the family court. This would involve the appointment of an additional seven 
Registrars (of the 25–30 referred to earlier) to ensure that all contravention 
applications can be triaged within 14 days. The committee also recommends that the 
Australian Government review the Family Law Act to consider whether additional 
penalties should be included to deter the contravention of orders, including specific 
penalties for repeated non-compliance. 

Family violence 
As detailed in the first interim report of the committee, a series of issues relating to 
family violence were raised in many submissions to the inquiry. The committee has 
made a series of recommendations about the subject including the need to have a 
consistent definition in Commonwealth, state and territory legislation, and more 
streamlined and consistent procedures for investigating claims and determining 
applications. 

Other issues 
The committee has made 29 recommendations in this second interim report. 
Important other proposals include the implementation of procedures to enable the 
court to investigate claims of a party wilfully misleading the court, and the 
accreditation of professionals in the family law system. There are also a series of 
recommendations about making the family law system less adversarial. 

Further final report 
This second interim report represents the committee’s final and concluded views on 
the matters contained in it. However, the committee has had insufficient time to 
consider several issues relating to child support that were raised in many submissions. 
Accordingly, the committee will conduct a further, short inquiry into these matters, 
utilising the evidence already provided to it, before tabling a third and final report. 

4 Foley & Foley (2018) 58 Fam LR 64. 
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I thank my colleagues on the committee for their constructive and thoughtful 
consideration of often complex issues. I also thank the members of the secretariat for 
their untiring and professional assistance to the committee. 

The Hon Kevin Andrews MP 
Chair 
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Chapter 1 
Introduction 

The main purpose of the [Family Law Bill 1974] is to eliminate as far as 
possible the high costs, the delays and indignities experienced by so many 
parties to divorce proceedings under the existing Matrimonial Causes Act.1 

1.1 The Family Law Act 1975 (Family Law Act) and family law system have been the 
subject of ongoing review and reform since shortly after the Family Law Act’s 
inception. When the Family Law Act was introduced, the explanatory 
memorandum set out that family law 'procedures will be simplified, hearings 
will be less formal and costs will be reduced'.2 In addition, greater use was also 
to be made of conciliation processes and of welfare officers; there was to be 
greater opportunity for the wishes of children to be ascertained; and 
enforcement of parenting orders was to be more effective.3 

1.2 As noted in the committee’s first interim report, since 1975 the Family Law Act 
has been amended on over 110 occasions and increased by around 990 per cent. 
More than 40 years on, the same issues continue to be raised in the context of 
this and other recent inquiries.4 What is clear from those inquiries, and this 
current inquiry, is that the family law system does not meet the needs and 
expectations of some of those who use it. 

1.3 The first interim report of the Joint Select Committee on Australia’s Family Law 
System (the committee) highlighted the various themes of evidence the 
committee received through submissions, as well as through public and 
in camera hearings held prior to 7 October 2020. The evidence provided to the 
committee was extensive, canvassing a wide range of issues relevant to the 
operation of the current family law system. Accordingly, the first interim report 
was comprehensive to ensure that all of the major issues raised with the 
committee were recognised. The report contained 12 chapters and was over 400 
pages long. The first interim report did not set out to make any assessment or 
commentary on the evidence provided, rather its intent was to highlight the 
wide variety of perspectives and evidence before the committee up to the date 

1 Senator the Hon. Lionel Murphy, Attorney-General, Senate Hansard, 1 August 1974, p. 758. 

2 Family Law Bill 1974, Explanatory Memorandum, p. 2. 

3 See, Senator the Hon. Lionel Murphy, Attorney-General, Senate Hansard, 1 August 1974, 
pp. 758–760. 

4 See for example, the House of Representatives Standing Committee on Social Policy and Legal 
Affairs, A better family law system to support and protect those affected by family violence, December 2017 
(2017 Family Violence Report); and the Australian Law Reform Commission (ALRC), Family Law for 
the Future—An Inquiry into the Family Law System, Final Report, Report 135, March 2019. 
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of its tabling. As such, the first interim report contained no conclusions or 
recommendations. 

1.4 Some of the key themes identified in the first interim report included: 

 the costs associated with the family law system;
 delays in the court system;
 the adversarial nature of the family law courts;
 the role of family consultants, expert witnesses and independent children’s

lawyers;
 how family violence is considered in family law proceedings, and the

interaction of the family law and family violence jurisdictions;
 enforcement of family law orders; and
 the appropriateness of the legal framework.

Scope of the second interim report 
1.5 In preparing this second interim report, the committee has considered all of the 

evidence provided to the committee, and the current and proposed reforms 
being undertaken within the family law system in response to recent inquiries. 
This report contains the committee’s conclusions and recommendations on 
these matters and on additional measures that are needed to better support 
Australian families using the family law system. Although the committee has 
considered all of the evidence before it in the preparation of this second interim 
report, the report does not revisit all of the evidence contained in the first interim 
report; rather it identifies what the committee considers to be the key issues for 
reform and the committee’s recommendations.  

1.6 This report does not contain any conclusions or recommendations on the child 
support system. The committee still has a number of outstanding questions 
regarding the child support formula and at this time considers that further 
information is required before it draws any conclusions. As such, the committee 
sought and received an extension of the final reporting date so that it could 
conduct a short inquiry, to be completed by the end of June 2021, in which it will 
seek expert advice on matters relating to the child support system. 

1.7 It is the intent of the committee that this report deal finally with the family law 
issues. However, it notes that in light of the extension, should the committee 
become aware of any issues not raised previously, the committee may take the 
opportunity to address new matters.  

Structure of the second interim report 
1.8 This chapter is an introductory chapter which outlines the work of the 

committee, details how the first interim report has informed the second interim 
report and discusses the most recent reviews of the family law system, as well 
as recent and current initiatives. The remaining chapters cover the following: 
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 Chapter 2 sets out the committee’s consideration of the key issues relating to
delays, costs and other systemic issues in the family courts.

 Chapter 3 contains the committee’s views and recommendations relating to
family violence and the family law system.

 Chapter 4 examines potential changes to the Family Law Act for parenting
and property matters.

 Chapter 5 considers the support services and alternative dispute resolution
mechanisms available to people traversing the family law system and
makes recommendations aimed at improving parties’ experience of the
system.

Note on individual submissions 
1.9 The committee received nearly 1500 confidential submissions from individuals 

who had either personal experience of the family law system or provided 
support to a family member through family law proceedings. Some of the 
submitters had matters that were currently before the courts, others described 
recent experiences with the courts in the past five years and a number recounted 
their dealings with the court from 20 or 30 years ago.   

1.10 All of them detailed particular frustrations that they had with various aspects of 
the family law and/or child support systems. These issues have been canvassed 
in detail in the first interim report and the committee does not intend to go into 
the specifics of all of these issues in this chapter, suffice to say that the issues 
were broad and many, and often contrary viewpoints were provided to the 
committee on the same issue.  

1.11 While it is clear to the committee from the evidence provided by individuals, 
academics and organisations that there are specific areas that require 
improvement within the family law system, the committee is cognisant that it 
has only heard from individuals who felt that the system, and in particular the 
courts, had let them down. This presented one side of the family law experience 
for that separating couple; the committee did not hear the perspective of the 
other party to that particular proceeding. However, the committee did hear from 
a wide cross-section of people who engaged with the family law courts and 
found that, particularly where family violence was alleged, the perspectives 
provided by alleged perpetrators and alleged victims were often conflicting (this 
is discussed in further detail in Chapter 3). The committee also did not receive 
any submissions from the thousands of Australian families who use the family 
law system successfully each year to resolve their family law matters.  

1.12 While the evidence of those who have experienced significant trauma as a result 
of their engagement with the family law system has been highly informative, 
the committee notes that it must consider this evidence within the context of 
both the data and all of the evidence provided for the family law system as a 
whole. For example, it is well known that only a small percentage of separating 
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families utilise the family courts to determine their disputes.5 As such, there will 
be areas where the committee does not reach the conclusions or make the 
recommendations sought by individual submitters. The committee wants to 
assure all individual submitters that it has heard their stories and these 
experiences have informed the committee’s understanding of how the family 
law system works in practice.  

Conduct of the inquiry 
1.13 As noted in the first interim report, the committee was appointed by resolution 

of the Senate on 18 September 2019 and resolution of the House of 
Representatives on 19 September 2019 to report by 7 October 2020. Due to the 
impact of COVID–19 on the committee’s ability to travel and hold hearings, and 
the significant number of submissions that were made to the committee, the 
committee sought additional time to comprehensively consider the multitude of 
issues raised during the inquiry. On 31 August 2020, the Senate and the House 
of Representatives granted an extension of time for presentation of the final 
report until the last sitting day in February 2021.6 

Submissions 
1.14 The committee invited submissions from individuals and organisations by 

18 December 2019. The committee provided an extension to organisations and 
individuals to lodge submissions up to 31 January 2020. Due to the significant 
interest in this inquiry, the committee continued to accept submissions beyond 
this date to ensure that it heard from a wide cross-section of the community on 
these important issues. Late submissions were received until 1 February 2021. 

1.15 The committee received 1716 submissions (to 1 February 2021). The submissions 
received by the committee are listed at Appendix 1 and copies of the publicly 
available submissions are on the committee’s webpage.7 Analysis of the 
submissions received until 6 October 2020 can be found in the first interim 
report. 

5 See, Lixia Qu et al, Post-separation parenting, property and relationship dynamics after five years, 2014, 
https://www.ag.gov.au/sites/default/files/2020-03/post-separation-parenting-property-and-
relationship-dynamics-after-five-years-full-document.PDF (accessed 25 November 2020). 

6 Journals of the Senate, No. 63, 31 August 2020, p. 2189 and Votes and Proceedings, No. 67, 
31 August 2020, p. 1107. 

7 Submissions to the committee can be found at: 
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Family_Law_System/FamilyL
aw/Submissions (accessed 15 December 2020).  

https://www.ag.gov.au/sites/default/files/2020-03/post-separation-parenting-property-and-relationship-dynamics-after-five-years-full-document.PDF
https://www.ag.gov.au/sites/default/files/2020-03/post-separation-parenting-property-and-relationship-dynamics-after-five-years-full-document.PDF
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Family_Law_System/FamilyLaw/Submissions
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Family_Law_System/FamilyLaw/Submissions
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Hearings 
1.16 The committee has held 12 public hearings and 13 in camera hearings for the 

inquiry. During the in camera hearings, the committee received approximately 
42 hours of evidence from 85 in camera witnesses. A list of the witnesses who 
appeared at the public hearings can be found at Appendix 2 and copies of the 
transcripts are available on the committee's webpage. As noted in the first 
interim report, as a consequence of the COVID–19 pandemic, hearings that 
occurred after the hearing of 13 March 2020 were conducted primarily by video 
and teleconference. The following public hearings were held: 

 14 February 2020 in Canberra
 10 March 2020 in Townsville
 11 March 2020 in Rockhampton
 12 March 2020 in Brisbane
 13 March 2020 in Sydney
 27 May 2020 (by video/ teleconference)
 24 June 2020 (by video/ teleconference)
 8 July 2020 (by video/ teleconference)
 22 July 2020 (by video/ teleconference)
 19 August 2020 (by video/ teleconference)
 16 September 2020 (by video/ teleconference)
 23 November 2020 (by video/ teleconference).

Site visits 
1.17 The committee visited the Southport Magistrates Specialist Domestic and 

Family Violence Court on Wednesday 10 February 2021 and the Family Court 
of Australia (Brisbane Registry) on Thursday 11 February 2021. A detailed 
description of these site visits is at Appendix 3. 

Previous reports into the family law system 
1.18 As outlined in the first interim report, the work of this committee has followed 

two recent and extensive inquiries into the family law system—the House of 
Representatives Standing Committee on Social Policy and Legal Affairs’ inquiry 
into how Australia's family law system can better support and protect those 
affected by family violence, the report for which was tabled in December 2017 
(2017 Family Violence Report), and the inquiry of the Australian Law Reform 
Commission (ALRC). The ALRC final report was tabled in Parliament in 
March 2019.8 

8  Both of these inquiries are discussed in detail in Chapter 2, and throughout the Joint Select 
Committee on Australia’s Family Law System, Improvements in family law proceedings: Interim 
report, October 2020 (JSC AFLS First Interim Report).  
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2017 Family Violence Report 
1.19 The 2017 Family Violence Report made 33 recommendations and advocated 'for 

an accessible, equitable and responsive family law system which better 
prioritises the safety of families'.9 The committee highlighted some of the key 
recommendations in Chapter 2 of the first interim report. 

1.20 On 19 September 2018, the Australian Government (Government) responded to 
the 2017 Family Violence Report.10 The Government agreed or agreed in 
principle to 14 of the recommendations, agreed in part to two, and noted 17. The 
Government noted that its response: 

… reflects the importance of a co-ordinated and considered approach to 
meeting the complex needs of separating families experiencing violence. 
The Government has already commenced work which, once completed, 
would address a number of the Committee's recommendations in whole or 
in part. The response highlights this and other related work, where 
relevant.11 

1.21 For example, the response highlighted the following work that had been or was 
being undertaken at that time: 

 the Family Advocacy and Support Service (FASS) was being evaluated and
the Government agreed to consider options for extending the FASS, subject
to a positive evaluation;12

 work was being undertaken with states and territories to strengthen family
violence risk assessment and management practices across Australia. The
Government noted that national principles for risk assessment for victims,
perpetrators, children and other family members had been developed;13

 major reforms to the structure of the federal family court system were being
developed, with the purpose of ensuring Australian families experience
shorter waiting times, and a reduction in the potential for conflict caused by
prolonged and acrimonious family disputes. This will provide opportunities
for early identification and triaging of matters involving family violence and
other risks;14

9 2017 Family Violence Report, p. iii. 

10 The Australian Government response to the 2017 Family Violence Report (Government response) 
can be found at
https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Af
fairs/FVlawreform/Government_Response (accessed October 2020).  

11 Government response, p. 3. 

12 See, Government response, p. 5, Recommendation 1; p. 14, Recommendation 20; p. 18, 
Recommendation 26; p. 23, Recommendation 32; and p. 24, Recommendation 33. 

13 See, Government response, p. 5, Recommendation 2.  

14 See, Government response, p. 3, Recommendation 3; and p. 7, Recommendation 5. 

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/FVlawreform/Government_Response
https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/FVlawreform/Government_Response


7 

 a pilot of legally-assisted family dispute resolution was being undertaken,
to be evaluated by December 2019. The Government agreed to consider
options for extending the program;15

 work was underway with states and territories through the Council of
Attorneys-General (CAG) to improve information-sharing between state,
territory and federal systems and jurisdictions;16

 the Government was working to encourage and support the increased
exercise of family law jurisdiction by state and territory courts, where
appropriate, when hearing family violence and child protection matters.
The Family Law Amendment (Family Violence and Other Measures) Bill
2017,17 which was before Parliament, included measures to expand state and
territory courts family law jurisdiction;18 and

 the introduction into Parliament of the Family Law Amendment (Family
Violence and Cross-examination of Parties) Bill 201819 to ensure that
appropriate protections are in place for victims of family violence during
cross-examination in all family law proceedings under the Family
Law Act.20

1.22 The ALRC inquiry had been announced prior to the Government providing its 
response to the 2017 Family Violence Report. As a consequence, the Government 
suggested that at least 13 of the 2017 Family Violence Report’s recommendations 
‘should be considered alongside the outcomes of the ALRC's review and its 
recommendations for broader reform of the family law system’.21 

1.23 The Attorney-General’s Department (AGD) advised that as at 2 December 2020, 
of the 33 recommendations made, ‘21 recommendations have been 
implemented in full or in part; 10 recommendations are currently under 
consideration; and the remaining two recommendations were addressed to the 
ALRC, not to the Government’.22 

15 See, Government response, p. 7, Recommendation 4. 

16 See, Government response, p. 8, Recommendation 6; and p. 24, Recommendation 21. 

17 The Family Law Amendment (Family Violence and Other Measures) Bill 2018 was passed by the 
Australian Parliament on 22 August 2018 and received Royal Assent on 31 August 2018. 

18 See, Government response, pp. 9–10, Recommendations 10 and 11; and p. 13, Recommendation 17. 

19 The Family Law Amendment (Family Violence and Cross-Examination of Parties) Bill 2018 was 
passed by the Australian Parliament on 5 December 2018 and received Royal Assent on 10 December 
2018. 

20 See, Government response, p. 11, Recommendation 12; and p. 13, Recommendation 18. 

21 Government response, p. 4.  

22 Attorney-General's Department (AGD), answer to question on notice, 23 November 2020 (received 
18 December 2020). 
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ALRC 2019 Report 
1.24 In March 2019, the ALRC delivered its final report titled Family Law for the Future 

– An Inquiry into the Family Law System (ALRC 2019 Report) containing 60
recommendations for reform. As discussed in the first interim report, the ALRC
stated that implementing the 60 recommendations will:

 promote an integrated court response to family law matters, child
protection matters and matters involving family violence, providing better
protection to individual litigants and their children;

 assist separated couples and the courts to arrive at parenting orders that
promote the best interests of the child;

 assist separated couples to understand and comply with parenting orders,
reducing conflict thus contributing to the welfare of children;

 increase the proportion of separated couples who are able to resolve their
parenting matters, and property and financial matters, outside the courts
through a process that ensures fairness and reduces ongoing conflict;

 reduce acrimony, cost and delay in the adjudication of family law disputes
through the courts and ensure family law matters are subject to rigorous
case management by the courts to reduce delay and cost; and

 ensure that families who seek assistance from the family law system with
legal and other support needs receive that support in a coordinated and
efficient manner.23

1.25 The Government has not responded to the ALRC 2019 Report at the time of 
finalising this report. 

Recent and current initiatives in the family law system 
1.26 During the course of the inquiry, the committee heard about a large number of 

reforms to the family law system that have been recently implemented or are 
currently being pursued. These have been discussed throughout the first interim 
report. Many of these reforms respond to the recommendations of the 2017 
Family Violence Report and the ALRC 2019 Report. Key reforms include:  

 a small claims property pilot of a simpler and quicker process for
distributing property of less than $500 000 between parties following a
relationship breakdown from January 2020 to December 2021;

 increased property mediation with ongoing funding for Family Relationship
Centres (FRCs) to undertake family law property mediation and funding for
Legal Aid Commissions to conduct a two year pilot from January 2020 to
December 2021 of lawyer-assisted property mediation for matters with a
property pool of up to $500 000, excluding debt;

 funding from 1 June 2017 to 30 June 2020 for pilots of legally-assisted and
culturally appropriate family dispute resolution services for parenting

23 ALRC, 'ALRC Family Law System Review—Final Report', Media Release, 10 April 2019. 
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matters for Indigenous and Culturally and Linguistically Diverse families 
who have experienced family violence;  

 the piloting from January 2020 of the co-location of state and territory child
protection and policing officials, in family law courts across Australia to
increase the information on family violence being shared between these
systems;

 funding to represent parties to a family law hearing who are subject to the
ban on direct cross-examination under Part XI Division 4. The implementing
legislation requires this Division to be reviewed as soon as possible two
years after commencement;24

 a measure aimed at improving the visibility of superannuation assets in
family law proceedings. This measure provides $3.3 million over three years
to the Australian Tax Office (ATO) to develop an electronic information
sharing mechanism with the family courts to allow the superannuation
assets held by parties to family law proceedings to be identified swiftly,
more accurately and at a lower cost to parties;25

 funding to pilot a screening and triage program in the Federal Circuit Court
of Australia (Federal Circuit Court) for matters being considered by family
law courts, with three interconnected processes:

− screening parenting matters for family safety risks at the point of filing;
− triaging matters to an appropriate pathway based on the identified level

of risk; and
− maintaining a specialist list to hear matters assessed as involving a high

risk of family violence.26

1.27 In addition, on 5 December 2019, the Government introduced the Federal Circuit 
and Family Court of Australia Bill 2019 (the FCFC Bill) which proposes unifying 
the administrative structure of the Family Court and the Federal Circuit Court 
to create the Federal Circuit and Family Court of Australia, comprised of 
Division 1 (which will be a continuation of the Family Court) and Division 2 
(which will be a continuation of the Federal Circuit Court). The FCFC Bill was 
referred to the Senate Legal and Constitutional Affairs Legislation Committee 
for inquiry and report by 20 November 2020.27 The Bill was passed by the 
Australian Parliament on 17 February 2021.  

24 See, Family Law Act 1975, s. 102NC, as amended by the Family Law Amendment (Family Violence and 
Cross Examination of Parties) Act 2018. 

25 AGD, Submission 581, Attachment A. 

26 Ms Alexandra Mathews, Assistant Secretary, Family Safety Branch, AGD, Proof Committee Hansard, 
14 February 2020, p. 8. 

27 Senate Legal and Constitutional Affairs Legislation Committee, Inquiry into Federal Circuit and Family 
Court of Australia Bill 2019 [Provisions] Federal Circuit and Family Court of Australia (Consequential 
Amendments and Transitional Provisions) Bill 2019 [Provisions], November 2020, 



10 

1.28 During the inquiry, the committee also heard from various organisations about 
the establishment of court lists by the Family Court of Australia (Family Court) 
and the Federal Circuit Court dedicated to dealing exclusively with urgent 
family law disputes that have arisen as a direct result of the COVID–19 
pandemic.28 Where a party meets the criteria for the COVID–19 list, the parties 
will receive a first return date within three business days of the application being 
assessed as suitable.29 These matters are being dealt with by electronic means, 
such as virtual court hearings and electronic dispute resolution. 

Budget measures 2020–21 
1.29 The following three measures were announced for the Attorney-General’s 

portfolio in the 2020–21 Budget: 

 the Government will provide $2.5 million over two years from 2020–21
for federal family law courts to maintain specialised court lists for urgent
matters arising as a result of COVID–19;30

 the Government will provide $132.1 million over four years from
2020–21 to expedite the handling of family law matters and other matters
in the Federal Circuit Court. This includes:

− $87.3 million over three years from 2021–22 to maintain funding for
family law services funded under the Family Relationship Services
Program, following the cessation of the social and community services
wage supplementation funding;

− $35.7 million over four years from 2020–21 in additional resources and
judges for the Federal Circuit Court to assist with the timely resolution
of migration and family law matters;

− $4.8 million in 2020–21 for the Family Violence and
Cross-Examination of Parties Scheme, which helps protect victims of
family violence in family law proceedings;

− $1.8 million over four years from 2020–21 to implement Federal
Family Violence Orders under the National Domestic Violence Order
Scheme; and

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_
Affairs/Federalcircuitcourt/Report (accessed 25 November 2020). 

28 See, for example: Dr Merrindahl Andrew, Program Manager, Australian Women Against Violence 
Alliance, Proof Committee Hansard, 27 May 2020, p 20; The Hon. Diana Bryant, Board Member, 
Association of Family and Conciliation Courts, Australian Chapter, Proof Committee Hansard, 24 June 
2020, p. 9; Ms Gayathri Paramasivam, Associate Director, Family Law, Victoria Legal Aid, Proof 
Committee Hansard, 24 June 2020, p. 18. 

29 Information on the list and the criteria required to be established can be found on the Family Court 
of Australia website at:
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/covid/covid-list/national-covid-
list (accessed 15 December 2020).  

30 Budget Measures, Budget Paper No. 2 2020–21, 6 October 2020, p. 55. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Federalcircuitcourt/Report
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Federalcircuitcourt/Report
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/covid/covid-list/national-covid-list
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/covid/covid-list/national-covid-list
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− $2.5 million in 2020–21 for a new case management system for the
Family Court of Western Australia.31

 the Government will provide $134.1 million over five years from
2019–20 to support legal services and workplace advice to individuals
and businesses affected by COVID–19. The support includes:

− $49.8 million over two years from 2019–20 for additional legal
assistance services for families and children experiencing hardship;

− $13.5 million in 2019–20 to allow legal assistance providers to deliver
services virtually to the community in response to the impact of
COVID–19;

− $6.2 million over four years from 2020–21 to assist the states and
territories in administering the National Legal Assistance Partnership;

− $2.6 million in 2020–21 for the Family Violence and
Cross-Examination of Parties Scheme, which helps protect victims of
family violence in family law proceedings …32

1.30 The Government also announced the following measures in the Social Services 
portfolio: 

 … funding over four years from 2020–21 to deliver Australia’s sexual
assault, domestic and family violence counselling service provided
through 1800RESPECT, to provide COVID-specific advertising over the
Christmas period, and to meet increased demand;33

 … $590.4 million over two years from 2019–20 to increase services and
support available to vulnerable Australians affected by COVID–19. The
package includes:

− … $150.0 million to support Australians at risk of domestic, family and
sexual violence during the COVID–19 pandemic. This includes up to
$130.0 million for states and territories to invest in specialist services,
including crisis accommodation, and $20.0 million for a nationwide
awareness campaign, additional programs including 1800RESPECT
and other national responses.34

Committee approach to the inquiry 
1.31 The committee acknowledges that there are currently a significant number of 

reforms being piloted/progressed and recommendations being considered by 
the Government to improve the family law system. The committee appreciates 
that while some of these measures have been evaluated, some are only in the 
early stages of being trialled and it is premature to determine if they are 
achieving their intended purpose. 

31 Budget Measures, Budget Paper No. 2 2020–21, 6 October 2020, p. 56.  

32 Budget Measures, Budget Paper No. 2 2020–21, 6 October 2020, pp. 210–11. 

33 Budget Measures, Budget Paper No. 2 2020–21, 6 October 2020, p. 151. 

34 Budget Measures, Budget Paper No. 2 2020–21, 6 October 2020, pp. 273–74. 
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1.32 The committee is cognisant of the need to see the outcomes of these evaluations 
and the impact that these measures have had on the family law system before 
changes or additional recommendations are made in these specific areas. The 
committee recognises that too many changes at once may overwhelm the 
participants in the family law system and create additional and unintended 
delays. As such, the committee has largely focussed its attention on areas that it 
considers require immediate reform and on areas that have not already been the 
subject of recent reform or recommendations.  

1.33 As noted in the first interim report, the committee is particularly interested in 
non-legal reforms—namely, those primary and secondary interventions that 
may assist Australians to avoid the costly and emotionally damaging litigation 
that typically accompanies the breakdown of family relationships.  

Terminology 
1.34 The committee has referred throughout the report to the Family Court and the 

Federal Circuit Court as they are currently known. However, the committee 
acknowledges that the name of these courts will soon change due to the 
unification of these courts as a consequence of the passage of the Federal Circuit 
and Family Court of Australia Bill 2019 on 17 February 2021. 

Acknowledgements 
1.35 The committee thanks all of those who contributed to the inquiry. In particular, 

the committee would like to thank all the individuals who shared in camera and 
through submissions their personal experiences of the family law system with 
the committee. The committee acknowledges that the sharing of personal stories 
has been a difficult and emotional experience for many individuals. These 
stories provided the committee with great insight into the family law system 
and were integral to the committee’s work. 

1.36 The committee also thanks the Southport Magistrates Court and the Family 
Court of Australia (Brisbane Registry) for facilitating and hosting site visits on 
10 and 11 February 2021. 
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Chapter 2 
Delays, costs and other systemic issues 

The single most significant factor impacting costs is the delay in reaching a 
final hearing, if one is ultimately required. In court registries across 
Australia there are waiting times of up to two years and, in some instances, 
even three years from the date of issuing proceedings until the date of any 
final hearing. We've got to acknowledge that parties don't live in suspended 
animation while they wait to resolve their case or for a final hearing. 
Personal and financial circumstances evolve, and that has significant 
impacts on the parties. This can then increase the legal advice necessary 
across the life of the case. It can also increase stresses on the parties and 
increase the likelihood of family violence.1 

2.1 As highlighted in the committee’s first interim report, a key issue raised by 
many submitters and witnesses has been the delay between separation and the 
hearing, and the delay between final determination of primary proceedings and 
breach proceedings by a family court. These delays impact the quantum of costs 
for a matter. Accordingly, many submitters have indicated that reducing the 
delays in the family law system will also result in a significant reduction in the 
legal costs for a party.2 

2.2 This chapter provides updated performance figures for the Family Court of 
Australia (Family Court) and the Federal Circuit Court of Australia (Federal 
Circuit Court) from their respective 2019–20 annual reports. The chapter then 
considers: 

 the evidence the committee heard in relation to the delays experienced
within the courts, how delays may be reduced and how these delays impact
the cost of family law proceedings;

 other options for reducing legal fees and costs;
 how to address perceived bias within the family court;
 the concerns raised with respect to family report writers and expert

witnesses; and
 whether the family court should be less adversarial.

2.3 The committee notes that this chapter sets out the committee’s consideration 
and views on the impacts of delays, costs and other systemic issues specifically 
within the courts.  

1 Ms Pauline Wright, President, Law Council of Australia (Law Council), Proof Committee Hansard, 
13 March 2020, p. 2. 

2 See, Joint Select Committee on Australia’s Family Law System, Improvements in family law 
proceedings: Interim report (JSC AFLS First Interim Report), October 2020, pp. 111–112. 
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Performance of the court 
2.4 As discussed in the first interim report, only a small proportion of separating 

families, around seven per cent, have their family law disputes determined by 
the family courts. Those that do are often characterised by complex social issues, 
such as family violence, child safety concerns, mental health issues and 
substance abuse. Furthermore, of those that do make an application to the 
Family Court, 89 per cent of matters finalised in 2019–20 were finalised within 6 
months of lodgement, and 96 per cent within two years with roughly 
three per cent of cases taking more than two years (see Figure 2.1).  

Figure 2.1 All applications to the Family Court of Australia, time to finalise, 
2015–16 to 2019–20 

Source: Family Court of Australia, Annual Report 2019–20, p. 18. 

2.5 Of the matters finalised, the majority settle prior to trial. In 2019–20, only 25 per 
cent of matters reached the trial stage of the proceedings and only 16 per cent of 
matters were determined at trial by a judge (see Figure 2.2).  
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Figure 2.2 Attrition and settlement trend in the Court’s caseload, 2015–16 to 
2019–20 

Source: Family Court of Australia, Annual Report 2019–20, p. 18. 

2.6 Whilst the Federal Circuit Court Annual Report 2019–20 does not have 
complementary statistics specifically for family law matters, the report does 
note that the ‘clearance rate for final order applications in family law was 96 per 
cent’.3 More broadly, for all Federal Circuit Court matters: 

 62 per cent of final orders applications were disposed of within 12 months;
 89 per cent of all other applications were disposed of within six months; and
 73 per cent of matters were resolved prior to trial.4

2.7 These statistics suggest that for the majority of families who apply to the family 
courts for determination of their family law matters, the parties are able to settle 
their matters with assistance from the court prior to hearing or the court is able 
to hear and finalise a matter within a reasonable period of time. However, as 
discussed in Chapter 3 of the first interim report, where matters are protracted 
or experience significant delays, the impacts on families can be quite severe. 
These impacts can have a direct bearing on the parent-child relationship; impose 
financial costs to the parties of legal fees and property maintenance prior to 
distribution; and have an emotional toll that comes with uncertainty and conflict 
between the parties. As such, it is clear to the committee that if these complex 
matters can be expedited and all heard within a shorter timeframe, the benefits 
across the system and to individuals and families would be significant. 

3 Federal Circuit Court of Australia (Federal Circuit Court), Annual Report 2019–20, 
14 September 2020, p. 3. 

4 Federal Circuit Court, Annual Report 2019–20, 14 September 2020, p. 23. 
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2.8 The committee acknowledges that the family courts are acutely aware of the 
backlog of cases, and that the courts have been working to address that issue 
through new initiatives, as well as through continued improvement in their 
annual clearance rates and the appointment of new judges. For example, in 
2018–19, the Family Court established a series of case management initiatives 
known as a ‘blitz’ as a means to fast-track cases and reduce the case backlog. 
Similarly, in February 2020, both courts commenced the Summer Campaign 
involving the listing of almost 500 family law cases in the Family Court and 
more than 500 in the Federal Circuit Court to fast-track cases that had been in 
the court system for more than two years. The 2019–20 annual reports notes that 
a key objective of the campaign was to provide families with an opportunity to 
resolve their long-term family law dispute, preferably through the use of ADR. 
Both annual reports stated that the: 

Summer Campaign was a success in Melbourne and Sydney, assisting with 
the resolution of a number of older pending family law matters. 
Unfortunately the onset of the COVID–19 pandemic necessitated the 
suspension of the Summer Campaign in other locations, but it will 
recommence electronically in the second half of 2020.5 

2.9 The 2018–19 Annual Report of the Family Court reported that the clearance rate 
for 2018–19 was 102 per cent for all application types and nearly 108 per cent for 
final order applications: 

The overall clearance rate in 2017–18 was 100 per cent. These results are 
outstanding and effectively mean that the Court is completing more cases in 
a year than the number of filings received. This enables the Court to reduce 
the backlog of pending cases.6 

2.10 With regard to the time between trial and judgement, the Family Court advised 
that 79 per cent of judgments were delivered within 3 months of trials, and 
93 per cent of judgments were delivered within 12 months of the application. 
The average time from the end of the trial to delivery of judgment was 1.79 
months. 

2.11 Comparatively, in the Federal Circuit Court in 2018–19 the average time from 
the end of the trial to delivery of judgment was 0.63 months. 

2.12 It can be inferred from these statistics that a large proportion of the individual 
submitters who provided evidence to the committee about their family law 
court experience were in the minority of parties where their court matters 
proceeded beyond 12 months. 

2.13 Due to COVID–19, the clearance rate in the Family Court in 2019-20 for all 
applications was down to 99 per cent and 101 per cent for final order 

5 Family Court of Australia (Family Court), Annual Report 2019–20, 14 September 2020, p. 5; Federal 
Circuit Court, Annual Report 2019–20, 14 September 2020, pp. 6–7. 

6 Family Court, Annual Report 2018–19, 21 October 2019, p. 5. 
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applications. However, if consideration is given to the increased number of 
matters filed in this financial year (an increase of over 7 per cent on 2018–19), 
the court actually finalised more applications than in 2018–19 
(20 787 compared to 19 966).7 The clearance rate for the Federal Circuit Court for 
final order applications in family law matters was 96 per cent for the same 
period. Interestingly, and as a comparison, the clearance rate for migration 
applications was 62 per cent.8 

Figure 2.3 All applications in the Family Court of Australia, 2015–16 to 
2019–20 

Family Court of Australia, Annual Report 2019–20, p. 19. 

2.14 The impact of COVID–19 has also resulted in a slight increase in the number of 
outstanding final order applications in the Federal Circuit Court. According to 
the 2019–20 annual reports of the Family Court and the Federal Circuit Court, 
there were a total of approximately 21 129 judicial matters (final order 
applications) pending across both courts as at 30 June 2020. The Federal Circuit 
Court had 18 177 pending final orders applications, and the Family Court had 
2952 pending final orders applications.9 The Federal Circuit Court stated: 

While the Court has been able to continue with the majority of its workload 
during the pandemic and has maintained a high clearance rate, there are 
certain categories of work that have not been able to be conducted 
electronically at the usual rate they would be undertaken, for example trials 
for final orders applications. Some trials have needed to be temporarily 
adjourned if parties do not have access to technology or a satisfactory 
internet connection, or where there are difficulties arising from access to an 

7  See, Family Court, Annual Report 2019–20, 14 September 2020, p. 19. 

8 Federal Circuit Court, Annual Report 2019–20, 14 September 2020, p. 24. 

9 Attorney-General's Department (AGD), answers to questions on notice, 14 February 2020, p. 2 
(received 9 June 2020). 
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interpreter or other procedural fairness issues. It is also accepted that 
conducting high volume lists and hearings electronically can be more time 
consuming, so while judges, registrars and staff have been working 
diligently, the volume of matters undertaken has been lower than it 
otherwise would have been.10 

Delays 
2.15 The issue of delays in the family court is not new. As highlighted in the first 

interim report, the Australian Law Reform Commission (ALRC) report, Family 
Law for the Future—An Inquiry into the Family Law System (ALRC 2019 Report) 
found that one of the key themes emerging from its inquiry into the family law 
system was that it was too slow: 

Access to courts and services was so delayed that people told us they had to 
wait excessive lengths of time to receive assistance or take steps towards 
resolving their dispute. Many felt frustrated by this, and some said that their 
disputes escalated and/or they were left in situations that were unsafe for 
themselves and their children while awaiting access to the courts.11 

2.16 The committee has heard of the personal impact that delays have had on parties 
seeking to use the courts to finalise family law matters. For example, some 
parties have experienced significant financial stress, including bankruptcy, 
while others described how they lost meaningful time and connection with their 
children. Many individuals communicated the significant psychological 
impacts that these and other impacts of prolonged proceedings had on them.12 

2.17 The committee was informed that the delay between interim and final hearing 
can mean that an interim order is in place for many months or even years, such 
that the ‘stakes in an interim application are high’.13 Furthermore, the impact of 
a delay between the granting of an interim and final order can be that during 
this period, 'children are likely to lose their relationship' with the non-custodial 
parent 'without any evidence having been heard or tested'.14 

2.18 The key reasons for delays raised in the first interim report were the: 

 resources of the court; and
 role of individual parties to family law matters.

10 Federal Circuit Court, Annual Report 2019–20, 14 September 2020, p. 23. 

11 Australian Law Reform Commission (ALRC), Family Law for the Future—An Inquiry into the Family 
Law System, ALRC Report 135, 2019, March 2019, p. 27 (ALRC 2019 Report). 

12 See, JSC AFLS First Interim Report, pp. 38 and 111–113. 

13 NSW Bar Association, Submission 227, p. 17. 

14 Family Law Reform Coalition, Submission 597, p. 14. 
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Resources 
2.19 As referenced in the first interim report, Mr James Steel, President, Family Law 

Practitioners Association of Queensland (FLPAQ) stated: 

The main delay that we're seeing at present is the lack of resources in the 
courts, so that matters simply cannot be transitioned through the court 
process in a timely manner.15 

2.20 The committee heard that the court utilised the process of over-listing to try and 
minimise delays, listing more matters than the family court could hear in a day 
to take into account the possibility that a matter settles on the steps of the court 
or cannot proceed for another reason. The benefit of this approach is that 
another matter can proceed in its place without loss of judicial time. However, 
if the first matter proceeds, then the other matters may not be reached. This 
incurs both a loss of time and additional legal costs for those parties, who then 
must attend court again at a later time.  

2.21 The committee has been advised of a number of initiatives developed by the 
Australian Government (Government) and the family courts to address the 
issue of delay (discussed below). However, the committee heard from many 
stakeholders that the success of these initiatives are dependent on appropriate 
resources: 

The courts themselves are doing the very best they can on the resources that 
they have—but they are not enough. Changes to the management and 
streaming of lists that the courts have introduced, early triage and other 
administrative changes will assist in improving the efficient and effective 
resolution of family law cases. But these initiatives have to be properly 
resourced. The dominant difficulty is the chronic underfunding over several 
decades of the family law system and a failure to make timely appointments 
of judicial officers and registrars. This has created a backlog of cases, 
produced delays and frustrated the proper management of the resources 
that the courts have.16 

2.22 This issue has been somewhat addressed by the announcement in the 2020–21 
budget for the Attorney-General’s portfolio of $35.7 million over four years from 
2020–21 in additional resources and judges for the Federal Circuit Court to assist 
with the timely resolution of migration and family law matters.  

2.23 The Attorney-General’s Department (AGD) has advised that: 

$12.8 million of the $35.7 million over four years from 2020-21 is directed to 
family law matters, including: 

− an additional judge to hear family law matters in the Federal Circuit Court
− five additional registrars and other support staff, and

15 Mr James Steel, President, Family Law Practitioners Association of Queensland (FLPAQ), Proof 
Committee Hansard, 10 March 2020, p. 3. 

16 Ms Pauline Wright, President, Law Council, Proof Committee Hansard, 13 March 2020, p. 2. 
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− increased base funding to support the ongoing operations of the
Federal Circuit Court.17

2.24 In addition, Mr Iain Anderson, Deputy Secretary, AGD, advised that: 

Two judges were appointed very recently: one to the Family Court and one 
to the Federal Circuit Court. There are currently, I believe, no vacancies in 
the Family Court and three vacancies in the Federal Circuit Court. Of those 
vacancies in the Federal Circuit Court, it is not the case that all of the judges 
who are being replaced practiced exclusively in the family law jurisdiction. 
So the government is actively considering ensuring that all those vacancies 
are appointed …18 

Role of individual parties 
2.25 In addition to resourcing issues, the committee heard that one or both parties 

may directly or indirectly be a contributing factor in delay. This may be due to 
the highly emotive nature of family law proceedings, which can see parties 
unable or unwilling to reach an agreement, or unable to accept a lawyer’s advice 
on the likely outcome and, against advice, continue the matter through to 
hearing. The committee also heard of experiences where an ex-partner 
continued to lodge frivolous and vexatious court applications, often as a means 
of perpetuating further family violence.  

2.26 The large number of self-represented parties in family law proceedings may also 
contribute to delays. As noted in the first interim report, 
Mr Michael Kearney SC, Chair, Family Law Committee, New South Wales Bar 
Association highlighted research which supported this:  

One judge told a research study in 2000, after a very full duty list one day, 
that the time taken to hear nine matters involving self-represented litigants 
would have been halved, had they been represented.19 

Current reforms 
2.27 There are a number of current and proposed reforms that the committee 

considers could assist in decreasing the delays currently experienced within the 
family court system. Firstly, as highlighted earlier in the chapter, the family 
courts’ new Summer Campaign which aims to review and resolve cases that 
have been in the family court system for two years or more. Addressing the 
backlog of cases will assist newer cases to be heard in a faster timeframe due to 
increased judicial availability. 

17 AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 

18 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 10. 

19 Mr Michael Kearney SC, Chair, Family Law Committee, New South Wales Bar Association, Proof 
Committee Hansard, 13 March 2020, p. 27. 
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2.28 There is also the triage pilot which commenced on 7 December 2020, known as 
the Lighthouse Project, which fast-tracks cases involving family violence.20 All 
matters dealt with under this pilot will undergo risk screening when they are 
filed with the family court, with cases being triaged based on that assessment:  

High-risk cases would be intensively case managed. There would be an offer 
of immediate assistance, safety planning and the like. Moderate-risk cases 
would be, again, offered a safety plan and alerted to the support services 
that might be available. Low-risk cases might be assessed as suitable for 
family dispute resolution. For the high-risk cases, the pilot will establish a 
specialist family violence list, which will be overseen by a judge and 
intensively case managed, with a view to having a matter dealt with quickly 
and with appropriate safety supervision.21 

2.29 This pilot includes 'resourcing for four senior registrars, eight registrars and 
three associates for senior registrars to support the pilot'.22 By prioritising the 
hearing and management of these high-risk cases, this will reduce the overall 
time these matters spend within the court system, which will over time create 
broader efficiencies and additional judicial time for other matters. 

2.30 The Lighthouse Project has received recognition from the Queensland 
Government through inclusion on its inaugural Domestic and Family Violence 
Prevention Honour Roll – where it was noted that it ‘is a ground-breaking and 
innovative project to assist in the prevention of family violence by providing 
early identification of safety concerns, as well as management and support for 
families that have been affected by, or are at risk of, family violence.’23 

2.31 The committee also sees great benefit in the COVID–19 list which was 
implemented to deal with any urgent applications filed as a direct result of the 
COVID–19 pandemic. The family courts have advised that: 

All applications have been given a first Court date within three business 
days of being considered by a registrar. The List is the Court’s first national 
electronic list, and has ensured that litigants could access urgent family law 
assistance from anywhere around the country.24 

2.32 Both the Family Court and the Federal Circuit Court received funding in the 
October 2020 budget of $2.5m: 

20 Chief Justice Alstergren launches the ground-breaking Lighthouse Project at the National STOP Domestic 
Violence Conference, Media Release, Family Court of Australia, 3 December 2020 at 
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-publications/media-
releases/2020/ (accessed 15 December 2020). 

21 Ms Alexandra Mathews, Assistant Secretary, Family Safety Branch, Families and Legal Systems 
Division, Legal Services and Families Group, AGD, Proof Committee Hansard, 14 February 2020, p. 8. 

22 AGD, answers to questions on notice, 14 February 2020, p. 17 (received 9 June 2020). 

23 The Honour Roll can be found at https://www.csyw.qld.gov.au/resources/campaign/not-now-not-
ever/dfvp-honour-roll-corporate-category-inductees.pdf (accessed 14 December 2020). 

24 See, Family Court, Annual Report 2019–20, 14 September 2020, p. 3. 

http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-publications/media-releases/2020/
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-publications/media-releases/2020/
https://www.csyw.qld.gov.au/resources/campaign/not-now-not-ever/dfvp-honour-roll-corporate-category-inductees.pdf
https://www.csyw.qld.gov.au/resources/campaign/not-now-not-ever/dfvp-honour-roll-corporate-category-inductees.pdf
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… to allow the Courts to continue to hear and expand urgent matters 
through the specialist COVID–19 List. The funding until mid-2022 provided 
for four registrar-related positions and two registrar-related support staff… 
The intention is for the COVID–19 list to continue to operate electronically 
with Registrars conducting the list except where it is more appropriate for 
the matter to be heard by a Judge. The platform developed of a national 
electronic Registrar list will be able to be utilised more broadly for other case 
types even after COVID–19.25 

2.33 The Family Court has also advised that ‘in direct consultation with the 
Women’s’ Legal Groups, Men’s Groups, Legal Aid and other organisations, it 
has been decided that the COVID–19 List will be expanded to include other 
priority and high risk matters indirectly related to COVID–19. This should make 
a significant impact upon the management and hearing of priority cases in the 
Courts nationally.’26 

2.34 The courts further advised that they are also in the process of developing and 
implementing a Registrar-led National Contravention List which would triage 
all contravention applications within 14 days of filing on a national basis.27 The 
Federal Circuit Court has already established Registrar-led Contravention Lists 
in Brisbane, Newcastle, Melbourne and Sydney. The family courts are currently 
analysing volumes of filings and contravention list arrangements in various 
registries and considering opportunities to extend the Registrar Contravention 
Lists.28 

2.35 The fast-tracking of urgent applications and swift resolution of these and other 
matters will lead to less protracted long term disputes clogging up the family 
courts and provide more time for complex matters that are unable to be resolved 
in such a forum.  

2.36 In addition to the launch of the COVID–19 List, the family courts have 
implemented the following three key initiatives: 

 In the Federal Circuit Court they have commenced the FCC Registrar
Assistance Pilot, in which ‘Registrars and Senior Registrars are deployed in a
way which is designed to alleviate the pressure on Federal Circuit Court
judges by conducting high volume duty lists, interim and interlocutory
disputes, as well as conducting dispute resolution in both property and
parenting matters where it is safe to do so. Previously the family courts did
no parenting dispute resolution and resourcing available for property

25 Family Court of Australia, answers to written questions on notice, p. 1 (received 11 December 2020). 

26 Family Court of Australia, answers to written questions on notice, p. 1 (received 11 December 2020). 

27 See, Family Court of Australia, answers to written questions on notice, p. 1 (received 
11 December 2020). 

28 See, Family Court of Australia, answers to written questions on notice, p. 2 (received 
11 December 2020). 
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conciliations was limited. This new pilot is designed to alleviate the pressure 
on judges, resolve disputes earlier, and to allow judges to focus on hearing 
trials and timely delivery of judgments.’29 The Family Court has advised that: 

Anecdotally, instead of a Judge dealing with 15–20 matters in a duty list, the 
Registrar has been able to deal with the vast majority, with 1–3 referred back 
to the Judge. Thus far, Registrars have conducted procedural hearings for 
more than 2600 matters, which is the equivalent of 203 days of assistance.30 

 The Alternative Dispute Resolution (ADR) Project which ‘endeavours to
ensure that a dispute resolution framework is available for all matters (so
long as it is safe to do so), whether parenting or property matters. The Project
involves the development of a sophisticated mediation model tailored to the
complexity of the dispute, including longer periods to resolve property
conciliations as may be needed, and, for the first time in recent history,
dispute resolution for parenting matters. These parenting conferences will
have highly trained registrars, skilled in mediation techniques, pairing up
where needed with children-specialist Family Consultants. In addition, the
courts are ensuring that external mediation and conciliation services are
drawn on more frequently to maximise the number of matters that have
dispute resolution available to them. This will be embedded in the case
management pathway and is expected to resolve/finalise many disputes at a
much earlier stage of the proceedings, saving significant cost and stress for
the parties, as well as being a more effective outcome for the parties (given
that they have by definition agreed to the parenting or property
arrangements).’31

 In the Federal Circuit Court the Discrete Property List, which is a ‘Registrar-
run case management list for property-only applications filed in the Federal
Circuit Court and aims to:

− more closely monitor compliance with orders for production of documents
and valuations;

− reduce delays in getting financial cases through the dispute resolution
process;

− expand opportunities for parties to discuss and take ownership of their
own dispute resolution planning at any early stage; and

− improve dispute resolution outcomes through close involvement in
preparation and case management of the case before a dispute resolution
process takes place.

29 Family Court of Australia, answers to written questions on notice, p. 1 (received 11 December 2020). 

30 Family Court of Australia, answers to written questions on notice, p. 4 (received 17 February 2021). 

31 Family Court of Australia, answers to written questions on notice, pp. 2–3 (received 
11 December 2020). 
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As at 31 October 2020, 67% of matters that completed the pilot process have 
been finalised without judicial involvement, completing its aim to reduce 
delays in getting financial cases through the dispute resolution process.’32 

2.37 The 2019–20 annual reports of the Family Court and Federal Circuit Court also 
noted that the courts are accelerating the harmonisation of the rules that 
delegate judicial power to registrars in the family law jurisdiction. This change 
will allow registrars to provide greater support to judges by assisting with case 
management work and free up judicial time so that judges can focus on 
determining the most complex matters and hearing trials. The committee 
supports this approach, having heard suggestions from many submitters that 
an increased use of judicial registrars to triage cases and help manage lists 
would be beneficial in the efficient and effective running of the court.33 

2.38 For example, Mr Iain Anderson, Deputy Secretary, AGD advised that: 

While respecting that it's a matter for the Chief Justice of each court as to 
how they allocate the court resources, I think it's a strong indication that, in 
the last budget, there was additional funding for 11½ additional registrars 
across the two federal family courts. Registrars can serve a lot of really 
useful functions in terms of helping parties to identify what the critical 
issues are, to engage in more of an inquisitorial process of inquiring, for the 
benefit of the court, as to what risk factors there might be and how those 
should be managed, and leaving to judges the things that only judges can 
do—so, contested hearings. And we know that contested hearings are only 
three per cent, roughly, of all family law resolutions. So, if judges are free to 
concentrate only on those matters that only judges can do, we are finding 
that registrars can help matters get resolved much more quickly, by consent. 
There's a pilot underway in the federal family courts at the moment dealing 
with small property pools—so property pools of $500,000 or less—and so 
far the court is reporting to us that something like 75 per cent of those 
matters are being resolved by consent, with the registrars directing that, 
without needing to go to a judge at all. So registrars are an important part of 
a move to a less adversarial process and quicker resolution with fewer court 
events.34 

2.39 The following reforms, which are discussed in more detail in later chapters, are 
also likely either to reduce the number of cases that reach the family court or 
increase the likelihood of the matter being resolved more expeditiously before 
the court, thus decreasing the overall delays within the family court: 

32 Family Court of Australia, answers to written questions on notice, p. 3 (received 11 December 2020). 

33 See, for example, Ms Pauline Wright, President, Law Council and Dr Jacoba Brasch, QC, President-
elect, Law Council, Proof Committee Hansard, 13 March 2020, p. 7; Ms Suzanne Christie, SC, Chair, 
Family Law Committee, Australian Bar Association, Proof Committee Hansard, 13 March 2020, pp. 28–
29; The Hon. Diana Bryant, Board Member, Association of Family and Conciliation Courts, 
Australian Chapter, Proof Committee Hansard, 24 June 2020, pp. 9–10. 

34 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 3. 
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 the evaluation of the Family Advocacy and Support Service (FASS), which is
discussed in detail in Chapter 3, found that ‘[p]roviding support to
self-represented parties was felt to positively impact on preparedness and
completeness of evidence and contribute to a significant reduction of court
time spent on self-represented matters.’35 The FASS is discussed in more
detail in Chapters 3 and 5;

 the small claims property pilot, known as the Priority Property Pool 500
(PPP 500), running from January 2020 to December 2021, which is aimed at
reducing the cost to families of resolving small property disputes, leaving
more in the asset pool to be distributed between the parties. It is a two year
trial of a simpler and quicker process for distributing property of less than
$500,000 between parties following a relationship breakdown. As at
15 November 2020, 72% of matters in the PPP500 Pilot have been resolved
without judicial intervention;36

 the provision of ongoing funding provided from 1 July 2019 for Family
Relationship Centres (FRCs) to undertake family law property mediation.
These mediation services will support families to reach agreement on their
property disputes through mediation, helping them recover financially more
quickly after separation;

 the legally-assisted property mediation pilot under which Legal Aid
Commissions (LACs) in each state and territory are conducting a two year
trial of lawyer-assisted property mediation for matters with a property pool
of up to $500 000, excluding debt. This trial will support separating families
who require legal advice to mediate and reach agreement on a property
settlement without going to court, and runs from January 2020 to
December 2021;

 the Legally-Assisted Family Dispute Resolution (LAFDR) for Culturally and
Linguistically Diverse (CALD) and Aboriginal and Torres Strait Islander
(ATSI) families pilot which provided legally-assisted and culturally-
appropriate family dispute resolution services for CALD and ATSI families
who have experienced family violence. The pilot ran from 1 June 2017 to
30 June 2020; 37 and

 the Family Violence and Cross-examination of Parties Scheme which protects
victims of family violence from being directly cross-examined, or having to
directly cross-examine their perpetrators in family law proceedings. LACs

35 Prepared by Inside Policy for the AGD, An evaluation of the Family Advocacy and Support Services: Final 
Report, 18 October 2018, p. 6. 

36 Family Court of Australia, additional information, (received 11 December 2020). 

37 AGD advised in answer to a question on notice, 23 November 2020 (received 18 December 2020), 
that they are currently considering the final evaluation of this pilot and that ‘participating Family 
Relationship Centres (FRCs) are continuing to provide services to Indigenous and culturally and 
linguistically diverse clients within their regular service offering.’ 
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have been funded to legally represent parties subject to the ban on direct 
cross-examination and AGD advised that ‘the insertion of a Legal Aid funded 
representative is helping the matters settle—so they're actually settling more 
quickly once the lawyer is involved … leading to better outcomes and quicker 
outcomes’.38 

2.40 In addition, the committee heard that delays were often caused by a lack of 
available family consultants, meaning that hearings had to be deferred pending 
the completion of the expert’s report. The Government has provided additional 
resourcing for family consultants of $10.7 million over four years ongoing, from 
July 2017, for the family law courts to engage up to 17 additional family 
consultants. 

Committee view 
2.41 The committee agrees that the delays experienced by some parties in the family 

law courts, especially those of up to two years or more, impose a heavy personal 
and financial toll on parties and are not acceptable. However the committee also 
acknowledges the significant work being undertaken by the courts and the 
Government to address this issue. The committee commends the courts on their 
clearance rates for 2019–20 of 99 per cent for all applications and 101 per cent for 
final order applications in the Family Court and 96 per cent for final order 
applications in family law matters in the Federal Circuit Court. Given the 
changes to the way the family courts had to operate as a result of COVID–19, 
these rates are very encouraging.  

2.42 The committee recognises that the primary factor causing delays in the family 
courts is the historical backlog of cases, which evidence suggests has been 
caused predominantly through a lack of resources and delays in filling judicial 
vacancies over a number of years. The committee notes the evidence from 
Mr Iain Anderson, AGD, that recent court vacancies have been or are actively 
being filled.39 The committee encourages the Government to ensure that any 
vacancies going forward are filled expeditiously and supports the courts’ new 
Summer Campaign aimed at resolving these older cases. The committee also 
acknowledges the additional resources which have been provided to the court 
in recent years, including additional ongoing funding for more family 
consultants, additional resources and judges for the Federal Circuit Court, as 
well as additional registrars and associates for the Lighthouse Project. The 
committee considers all of these measures will operate over time to reduce the 
backlog of cases before the family court. 

38 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 2. 

39 See, Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 10. 
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2.43 The committee supports the ongoing funding provided from 1 July 2019 for 
FRCs to undertake family law property mediation and recommends, subject to 
a positive evaluation, that the following pilots be rolled out across the family 
law courts and system, with appropriate funding and resources: 

 the Lighthouse Project;
 the PPP 500 small claims property pilot;
 the legally-assisted property mediation pilot; and
 the LAFDR for CALD and ATSI families’ pilot.

Recommendation 1 
2.44 The committee recommends that, subject to a positive evaluation, the 

Australian Government fund and expand the following pilot programs across 
the family law system: 

 the three-year screening and triage pilot, known as the Lighthouse Project,
currently being undertaken in the Federal Circuit Court of Australia, which
involves the screening of parenting matters for family safety risks at the
point of filing;

 the Priority Property Pool 500 small claims property pilot in the Federal
Circuit Court of Australia;

 the legally-assisted property mediation pilot being undertaken by Legal
Aid Commissions;

 the legally-assisted Family Dispute Resolution pilot for Culturally and
Linguistically Diverse and Aboriginal and Torres Strait Islander families;
and

 the co-location of state and territory officers, such as child protection
practitioners and policing officials, in family law courts across Australia.40

2.45 As will be discussed in Chapter 5, facilitating the greater use of alternative 
dispute resolution (ADR)—so that more matters are resolved through 
agreement with less requiring the determination of the court—will assist to 
ensure that those intractable matters that need judicial determination can be 
heard within a reasonable timeframe.  

2.46 The committee commends the Family Courts on its commitment to reducing 
delays through using registrars to conduct case management and duty lists and 
encouraging the greater use of ADR through the new FCC Registrar Assistance 
Pilot, ADR Project and Discrete Property Lists.   

2.47 The committee agrees with evidence suggesting that the role of registrars is 
critical to addressing the backlog of cases and other delays experienced in the 
family courts. The committee acknowledges the effectiveness of the current 

40 See discussion of this issue in Chapter 3. 
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expanded registrar roles illustrated through the new and successful registrar 
lists, including: 

 the Discrete Property List and the Priority Property Pools List (‘PPP500
List’) - which successfully resolve 70–80% of the property matters in them
without the need for judicial intervention41; and

 the COVID–19 List, which allows for urgent disputes nationally to be dealt
with initially within 3 business days.42

2.48 The committee notes that, should the Lighthouse Project be evaluated 
successfully and rolled out across the family courts, this would require an 
increase in registrar resources. As part of this piloted front-end role, registrars 
undertake a triage process to ensure matters are assessed for risk, and allocated 
to the most appropriate case pathway. Cases that are assessed as suitable for 
alternative dispute resolution (ADR) or family dispute resolution (FDR), 
whether property or parenting matters, could then be accommodated to a 
greater extent within the courts by the additional registrars recommended 
below. 

2.49 The committee also supports the current work of the family courts in 
accelerating the harmonisation of the rules that delegate judicial power to 
registrars in the family law jurisdiction, allowing registrars to provide greater 
support to judges by assisting with case management work and notes the 
additional funding in the 2020–21 budget for five additional registrars.43 The 
committee considers that this will free up judicial time so that judges can focus 
on determining the most complex matters and hearing trials. The committee 
suggests that the court give consideration to the triage proposal discussed in the 
first interim report from Dr Jacoba Brasch QC, President-Elect, Law Council of 
Australia (Law Council) who advised: 

… I regularly turn up on the days where there are 30 matters and delays and 
delays…I'd wonder how much delay was a factor of that. I would love 
nothing more than to turn up before a registrar on one of 30 matters 
competing for time. I want my matter to be heard today, not to be delayed 
off again, because that has cost, expense and delay of itself. If a dad isn't 
seeing his children, it can be tragic. I'd love to turn up before one person and 
have them triage it. 'What's your matter?' 'It's going to run.' Oh, Dr Brasch; 
go over to that judge. He's ready. What's your matter?' 'It's a consent order.' 
'Stay here; I'll do that.' 'It's an adjournment.' 'Stay.' That would be a 
marvellous system.44 

41 Family Court of Australia, answers to written questions on notice, p. 1 (received 11 December 2020). 

42 Family Court of Australia, answers to written questions on notice, p. 1 (received 11 December 2020). 

43 See, Attorney-General's Department (AGD), answer to question on notice, 23 November 2020 
(received 18 December 2020). 

44 Dr Jacoba Brasch QC, President-Elect, Law Council, Proof Committee Hansard, 13 March 2020, p. 7. 
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2.50 The committee recommends that the number of Senior Registrars and Registrars 
must be significant enough to provide resourcing and support for not only the 
major registry locations but also regional and rural areas that are serviced by the 
circuit program in the Federal Circuit Court, which comprises more than 20 per 
cent of the Court’s filings. The Family Court has indicated that: 

In broad terms, to enact all the reforms, the Courts anticipate that they 
would require an additional 25 to 30 Registrars (a significant proportion of 
which would need to be Senior Registrars), and relevant Registrar support 
staff.45 

2.51 The committee acknowledges that the appointment of Registrars will happen 
over time as many of the reforms being piloted are rolled out more broadly 
across the family courts.  

2.52 The committee has also heard calls for additional judges to be appointed to the 
Family Court. While the committee acknowledges the high case load carried by 
many family court judges, the committee is of the view that additional registrar 
resources should be prioritised in the first instance. The significant reforms 
currently being undertaken which expand the role of registrars to include more 
case management, mediation, duty lists, determination of interim and 
interlocutory disputes and contravention matters appear to be highly effective 
in resolving matters. The committee considers that additional registrar 
resources will decrease the workload of judges and provide the court with 
greater flexibility in how they manage and allocate resources.  

2.53 While some members (Dr Aly, Mr Perrett, Senator Polley and Senator Waters) 
supported the inclusion of a recommendation for the appointment of additional 
family law judges in the Family Court of Australia and the Federal Circuit Court 
of Australia, other members did not (Mr Andrews, Senator Hanson, Senator 
Chandler, Dr Martin, Senator O’Sullivan, Ms Steggall and Mr Young). 

Recommendation 2 
2.54 The committee recommends that the Australian Government work closely 

with the Family Court of Australia and the Federal Circuit Court of Australia 
to broaden the role of registrars through the delegation of judicial power or 
specific legislative amendment to further assist with the case management 
and hearing of appropriate matters in family law proceedings, including (but 
not limited to): 

 in property matters, having authority to check a party’s compliance with
financial disclosure requirements and to make orders for compliance
where disclosure has not been provided;46

45 Family Court of Australia, answers to written questions on notice, p. 6 (received 17 February 2021). 

46 See discussion of this issue in Chapter 4. 
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 in the case of senior registrars, the power to make a final order or
declaration in appropriate circumstances in relation to property interests,
maintenance or financial agreements, where the gross value of the property
is no more than $2 000 000; and

 the provision of dispute resolution for parenting matters and expanded
availability of conciliation in property matters.

Recommendation 3 
2.55 The committee recommends that the Australian Government provide 

appropriate funding to support the engagement of 25 to 30 additional 
registrars as well as support staff to assist the Family Court of Australia and 
the Federal Circuit Court of Australia to address backlogs and delays.   

2.56 The power envisaged by the committee for senior registrars to make final orders 
or declarations in financial matters would be discretionary and should only 
apply where a matter is not complex or where the main issues have been 
resolved and are no longer contested. It would provide the ability to senior 
registrars, when conducting an interim hearing in which they have been able to 
address the main contested matters, to resolve any outstanding issues and make 
final orders or declarations without the need to involve a judicial officer. It will 
be at the discretion of the registrar whether they consider the matter is 
appropriate for them to finalise or whether, in all of the circumstances, it should 
be referred to a judge for final consideration.    

2.57 The committee also supports the development of a national specific registrar-
led contravention list and the retention of the COVID–19 list in some form going 
forward. These are discussed in more detail in Chapter 4. Ensuring 
contravention matters and urgent applications are heard and resolved in a 
timely way, and early actions taken in response to contraventions are likely to 
minimise the number that lead on to protracted and ongoing disputes, again 
reducing the demands on the family court’s time going forward. 

2.58 The committee also considers that a single point of entry into the family law 
system for all applications would facilitate an effective triage process to be 
undertaken by registrars from filing, and ensure consistent treatment of like 
cases. It would also ensure that cases could be assessed for risk and urgency, 
and allocated to appropriate court and case pathway. A single point of entry 
would reduce the number of matters transferred between the courts thereby 
creating efficiencies and cost savings for litigants. Submissions received to this 
inquiry indicate that the concept of a single point of entry is uncontroversial and 
supported by a number of stakeholders.47 

47 See, for example, Law Council, Submission 2, p. 7; Victoria Legal Aid, Submission 120, p. 16; InTouch 
Multicultural Centre Against Family Violence, Submission 598, p. 11; Relationships Australia, 
Submission 606, p. 38; No To Violence, Submission 739, p. 15. 
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2.59 The committee notes the work undertaken by the Joint Rules Harmonisation 
Working Group to progress the harmonisation of the Family Law Rules and the 
Federal Circuit Court Rules (in so far as they apply in the family law jurisdiction 
of the Court), so as to create a single, harmonised set of rules.48 The committee 
understands that the draft rules are currently with the profession for 
consultation. The committee considers that the harmonisation of the rules, forms 
and case management practices across the courts would support the proposed 
single point of entry for family law applications as well as create less confusion 
and greater efficiencies for practitioners, parties and the court.  

Recommendation 4 
2.60 The committee recommends that a single point of entry into the family law 

system be established to facilitate effective triage and streamlined case 
management. 

2.61 The committee also recommends that the rules, forms and case management 
of the Family Court of Australia and the Federal Circuit Court of Australia be 
harmonised as a matter of priority. If necessary, the Australian Government 
should amend the Family Law Act 1975 to authorise the Chief Justice/Chief 
Judge and the Deputy Chief Justice/Deputy Chief Judge to draft and finalise 
the harmonised rules, forms and case management for both the Family Court 
of Australia and the Federal Circuit Court of Australia. 

Proposed court merger 
2.62 Another measure that is intended to reduce delays is the proposed merger of 

the two federal family courts. On 5 December 2019, the Attorney-General, the 
Hon. Christian Porter MP introduced the Federal Circuit and Family Court of 
Australia Bill 2019 (FCFC Bill) in the House of Representatives. The FCFC Bill 
proposes to merge the Family Court and Federal Circuit Court into a single court 
structure to be called the Federal Circuit and Family Court. The Attorney-
General has stated that: 

The merger will help reduce delays and backlogs in the family law courts 
and remove the unnecessary confusion, duplication and additional costs 
that have plagued the existing dual court system for decades. 

… the Federal Circuit and Family Court of Australia Bills have been 
informed by multiple independent inquiries held over the past decade 
which examined the user experience and efficiency of the existing system. 
The most recent of those reviews found that this reform has the potential to 
allow an extra 8,000 cases to be resolved each year.49 

48 Family Court of Australia, Annual Report 2019–20, p. 4. 

49 The Hon. Christian Porter MP, Attorney-General, Court reforms to deliver better outcomes for families, 
Media Release, 5 December 2019, https://www.attorneygeneral.gov.au/media/media-

https://www.attorneygeneral.gov.au/media/media-releases/court-reforms-deliver-better-outcomes-families-5-december-2019
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2.63 The FCFC Bill was referred to the Senate Legal and Constitutional Affairs 
Legislation Committee (LCA Committee) for inquiry and report by 
20 November 2020. In the majority report, the LCA committee recommended 
that the Senate pass the Bill, however, dissenting reports were presented by 
Labor and Australian Greens’ Senators.50 On 17 February 2021, the Bill was 
passed by the Australian Parliament. 

Legal fees and costs 
2.64 As highlighted in the discussion above, addressing the delays in family court 

proceedings will go a long way to reducing the costs of those proceedings. In 
the first interim report, Mr Steel described how delays are a major factor in 
driving elevated legal costs: 

… reducing delays in the court system will greatly improve and lower the 
costs that the parties are being required to pay. Delays mean more interim 
applications, multiple family reports in parenting cases often being 
required, updated subpoenas in parenting cases often being required, 
updated valuations being required in property matters and updated 
subpoenas in property matters. If parties can be transitioned through the 
court process—that's the limited number of parties who need the court 
process—then their costs will be significantly reduced. If they can be 
transitioned through quicker their fees will be significantly reduced.51 

2.65 The Association of Family and Conciliation Courts (AFCC), Australian Chapter 
submitted that: 

… with increased resources available to intensively triage matters at an early 
stage the scope of disputes can be narrowed quickly and an increased 
number of early resolutions reached. AFCC Australia submits that the best 
way to reduce the legal fees associated with litigation is to assist parties to 
reach early resolution to their matters.52 

2.66 The committee broadly agrees with this approach and has highlighted the 
benefits of early triaging of matters and early resolution of matters, both within 
and outside of the family courts, in its earlier committee view on delays. 

2.67 The committee also heard significant evidence regarding the disparity between 
legal costs and the property pool available in a settlement, in extreme cases 
where the legal costs are greater than the assets in contention. For some, these 

releases/court-reforms-deliver-better-outcomes-families-5-december-2019 (accessed 
15 December 2020). 

50 Senate Legal and Constitutional Affairs Legislation Committee, Inquiry into the Federal Circuit and 
Family Court of Australia Bill 2019, November 2020, 
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_
Affairs/Federalcircuitcourt/Report (accessed 15 December 2020).  

51 Mr James Steel, President, FLPAQ, Official Committee Hansard, 10 March 2020, p. 5. 

52 Association of Family and Conciliation Courts (AFCC), Australian Chapter, Submission 99, 
pp. 11–12. 

https://www.attorneygeneral.gov.au/media/media-releases/court-reforms-deliver-better-outcomes-families-5-december-2019
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Federalcircuitcourt/Report
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Federalcircuitcourt/Report
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costs are prohibitive and make the system inaccessible. This leads parties to self-
represent, engage partial legal representation for specific matters or not pursue 
their family law issue at all. As discussed above, self-representation can add to 
the delays in a matter. 

2.68 However, the committee was also reminded that only a small proportion of 
family law matters progressed to trial and that these are highly contested: 

It's important to remember that 95 per cent of these matters effectively settle 
before getting to the hearing stage. So the five per cent of these difficult 
matters that you're reading about are the ones where the parties are really 
intractably opposed to each other. So they, by their nature, are unusual and 
exceptional and so they do incur large amounts of costs.53 

2.69 While the committee is aware that complaints mechanisms are available in all 
Australian jurisdictions for a party to complain about the costs charged by their 
lawyer and there are sanctions for lawyers who charge excessive fees54, the 
committee agrees that more needs to be done to reduce the costs incurred by 
parties.  

Capping legal fees 
2.70 The committee heard a number of suggestions about how private practitioner 

legal costs might be reduced. One of the key suggestions was that legal fees 
should be capped; however there were differing views on whether this would 
actually assist families.  

2.71 For example, Ms Hayley Foster, Chief Executive Officer, Women's Safety NSW 
stated that their stakeholders were overwhelmingly in favour of capping legal 
fees: 

Seventy-five per cent of domestic violence workers surveyed and 
67 per cent of domestic violence survivors surveyed stated that legal fees 
should be capped based on the pool of assets. We are a voice for those 
frontline workers and survivors. Some of the stories that we hear are that 
people are unable to access the family law system or see it through to its 
conclusion, and they're appearing unrepresented purely due to a financial 
cost.55 

2.72 Whereas the Law Council elaborated on some of the limitations imposed by 
capping: 

53 Ms Pauline Wright, President, Law Council, Proof Committee Hansard, 13 March 2020, p. 3. 

54 A person who believes they have been overcharged should contact the Law Society, Legal Services 
Commission or other relevant body in their state or territory. The Family Court of Australia website 
contains contact details for these organisations at
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/contact-us/feedback/lawyers-icl-
legalcosts-complaints 

55 Ms Hayley Foster, Chief Executive Officer, Women's Safety NSW, Proof Committee Hansard, 
27 May 2020, p. 48. 

http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/contact-us/feedback/lawyers-icl-legalcosts-complaints
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/contact-us/feedback/lawyers-icl-legalcosts-complaints
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… there is a concern that if a party were advised that their fees would be 
capped to a particular sum or percentage of the asset pool, this may make 
them less inclined to accept advice to settle matters or narrow the issues in 
dispute as there would be no cost incentive for them to do so. Fixed fees 
would also see the potential for work to cease at a certain stage if the costs 
are exhausted and reach the fee cap resulting in only perfunctory assistance 
provided afterwards, if at all.56 

2.73 Mr Anderson, AGD provided the following commentary on the capping of 
costs: 

Certainly costs can be absolutely disproportionate in family law. The legal 
profession has said, I think, in evidence and submissions, that part of that is 
the choice of parties who might wish to just keep fighting. I think that if 
there were to be a cap on legal costs in family law matters, we'd need to see 
how that would actually play out in terms of what happened if people 
wanted to keep instructing their lawyers to make applications and whether 
the lawyer was having to do work beyond what they were being paid for. 
I think that might be one challenge.57 

2.74 Furthermore, Mr Anderson continued: 

On the other hand, I think that there's a lot to be said for having event based 
costing—so where there's a set scale of costs for particular types of court 
matters or particular types of engagements with a client—and making it 
very hard for parties to exceed that. When you have legal costs that 
outweigh the total amount of property involved in a separation, by 
definition both parties to a separation are going to be financially worse off 
because they're splitting the one amount of property and they're going to 
have common expenses that they will then have to wear individually… I 
think it is certainly worth considering the extent to which there can be caps 
on legal fees in family law matters.58 

2.75 The NSW Bar Association highlighted that the size of the asset pool was only 
one issue when considering costs and: 

… is not reflective of the amount of legal work required to ensure justice is 
done between the parties in any given matter … 

The size of an asset pool is only one issue. The contributions made by parties, 
their future needs and the existence of and access to financial resources are 
other issues which sometimes require extensive investigation, analysis and 
advice. The extent of this work bears no relationship to the overall size of 
the asset pool.59 

56 Law Council, Submission 2.1, p. 62. 

57 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 27. 

58 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 27. 

59 NSW Bar Association, Submission 227, p. 50. 
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2.76 The committee also heard that the capping of legal fees in family law matters 
may: 

… lead to an exodus of qualified and experienced people into other areas of 
law that they are highly proficient in and their leaving for family law 
litigants the inexperienced, the unqualified and the people who are 
prepared to accept something which isn't market rate for a lawyer.60 

2.77 AGD also raised additional considerations relevant to the effectiveness of 
imposing capped legal fees: 

There can be a lack of certainty or agreement between the parties about the 
value of some property pools throughout proceedings on which to 
determine a fee cap. There may be no clear relationship between the value 
of the property pool and the complexity of the matter (i.e. a matter involving 
a large property pool will not necessary be more complex or straightforward 
to resolve than a dispute involving a smaller property pool). This may 
motivate legal professionals to preference certain matters and be reluctant 
to take on matters with smaller property pools or complicating factors. 
There is also a practical consideration as to how such a fee cap would 
operate for families where there are both parenting and property matters in 
dispute being heard together.61 

2.78 AGD also highlighted other issues such as who would monitor and enforce 
compliance with the fee cap and how it would be reviewed and updated would 
require careful consideration.62 

2.79 The ALRC 2019 report did not include a recommendation on capping of legal 
fees, however in Recommendation 30 the ALRC suggested that the Family Law 
Act 1975 be amended to: 

… include an overarching purpose of family law practice and procedure to 
facilitate the just resolution of disputes according to law, as quickly, 
inexpensively, and efficiently as possible, and with the least acrimony so as 
to minimise harm to children and their families.63 

2.80 When asked about the implications of Recommendation 30 if adopted, 
Mr Anderson, AGD advised that: 

Legislation is a useful and powerful tool, but it doesn't necessarily achieve 
everything that one would hope for. Particularly when you come to the 
practice of courts, in an area such as family law, there's a lot to be done by 
chief justices in seeking to inculcate a culture, within courts, where 
individual judges act in a consistent manner. One example of that is the fact 
that the Family Law Act currently provides for a less adversarial process to 

60 Ms Suzanne Christie SC, Chair, Family Law Committee, Australian Bar Association, Proof Committee 
Hansard, 27 May 2020, p. 32. 

61 AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 

62 AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 

63 ALRC 2019 Report, p. 19. See also, Recommendations 31 and 32. Emphasis added. 
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be used but different judges are more ready or less ready to adopt a less 
adversarial approach in different sorts of family law matters. 

Having that kind of statement enshrined in the act is a powerful tool in terms 
of an indication of the way in which family law proceedings should occur, 
but then it's a matter for the judges as well as individual lawyers and 
individual parties who also appear before the courts. We should note that, 
if you go back to before the Family Law Act was passed, even when matters 
were being dealt with in supreme courts of states and territories, family law 
matters can be particularly characterised by interparty conflict, by people 
who are aggrieved by the failure of a relationship and are carrying those 
sorts of strong emotions into attempting to solve disputes around parenting 
and property. I think it would be an important aspirational statement, if it 
were to be enshrined in the legislation, but it only gets you part of the way.64 

2.81 Mr Anderson was supportive of the inclusion of this aspirational statement that 
would give the Chief Justice and the Deputy Chief Justice some sort of 
foundation to seek to apply those sorts of procedures where they thought they 
might work better.65 

Committee view 
2.82 While the committee acknowledges that many issues have been raised during 

the inquiry regarding the pros and cons of capping legal fees, the committee 
considers that the capping of legal costs at a reasonable level for matters only 
involving the settlement of property would create significant benefits to the 
family law system  

2.83 The committee considers that many of its other recommendations will have the 
effect of reducing the delays in the family court system, which will in turn also 
reduce the legal costs of many family law proceedings involving parenting only 
or property and parenting. The committee also acknowledges the focus of a 
number of the pilots on the cost-effective and swift resolution of small property 
matters, such as the Priority Property Pool 500 small claims property pilot, the 
Discrete Property List and the legally assisted property mediation pilot 
discussed in Recommendation 1. 

2.84 As discussed earlier in this Chapter and in Chapter 5, the committee sees 
significant benefits in facilitating the greater use of ADR, especially in 
addressing delays and costs in family law matters. The committee understands 
that, while the family courts can suggest parties undertake mediation, they are 
unable to order parties to do so when they consider the circumstances warrant 
it.  

64 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 2. 

65 See discussion by the Chair and Mr Anderson, AGD, Proof Committee Hansard, 23 November 2020, 
p. 2.
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2.85 The Family Court has advised that in: 

Rakete & Rakete [2012] FamCA 267 and Flora & Flora [2012] FamCA 493, the 
Court confirmed that, while the Courts have power to refer parties to Family 
Dispute Resolution without their consent, the mediation of property matters 
may not fall within the concept of Family Dispute Resolution.66 

2.86 The Family Court therefore suggest that: 

… to provide clear power for family law matters to be referred to mediation, 
a further definition be added of ‘dispute resolution service’ and a new 
‘Division 4 Mediation’ inserted into Part II of the Family Law Act.67 

2.87 Given the committee’s Recommendations 2 and 3 proposing greater use of ADR 
in court matters and increased registrar resources, the committee considers a 
power vested in judges to compel parties in appropriate circumstances to 
undertake mediation could be beneficial.  

2.88 The committee also supports a genuine steps statement being applied in the 
Family Law Act to property matters. As such, the committee has drafted 
proposed amendments set out in Appendix 4 to the Family Law Act to assist the 
court to effectively case manage and encourage the resolution of matters and to 
control excessive costs. This includes a provision that would the set the 
maximum costs and disbursements that a legal practitioner may charge a party 
to proceedings at $50 000 or 10 per cent of the combined value of the parties’ 
identified property and superannuation, whichever is the higher. 

2.89 Some of the committee recognises that a cap may have unintended 
consequences, for example, fewer practitioners deciding to practice in family 
law creating a supply shortage; a lack of incentive to settle until the cap is 
reached; and an incentive to settle once the cap is reached. However, the 
committee notes that safeguards have been included in the draft provision in 
Appendix 4 so that the cap does not include the costs of dispute resolution and 
an increase to the cap can be approved by a judge or registrar in exceptional 
circumstances.  

2.90 The committee also supports Recommendation 30 of the ALRC 2019 report to 
include an overarching purpose of resolving disputes as quickly, inexpensively 
and efficiently as possible.  

66 See, Family Court of Australia, answers to written questions on notice, p. 8 (received 
17 February 2021). 

67 See, Family Court of Australia, answers to written questions on notice, p. 8 (received 
17 February 2021). 
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2.91 The committee is also cognisant that 'each state/territory already have 
professional regulatory frameworks and regulations which provide that 
lawyers must provide adequate costs disclosure to their clients'.68 For example: 

… Solicitors are extensively regulated by the Legal Professional Act 2007 
[(Queensland)] in the manner in which disclosure is to be made and the 
information which must be provided to clients. Solicitors' fees are subject to 
an overarching requirement that they be 'fair and reasonable'. Gross 
overcharging is a matter that is characterised as 'professional misconduct'.69 

Recommendation 5 
2.92 The committee recommends that the Australian Government amend the 

Family Law Act 1975 to include the proposed provisions set out in Appendix 4 
of this second interim report.  

Disappointment fees 
2.93 The first interim report also considered the application of disappointment fees 

by some barristers, which were applied when a matter was adjourned or settled 
at a late stage such that the barrister was unable to obtain other work for the 
period set aside for that matter. The NSW Bar Association explained that:  

Reservation fees therefore seek to promote access to justice by offering 
improved certainty and comfort to clients that a barrister will be exclusively 
available to them for the duration of the matter, while providing greater 
certainty for self-employed practitioners.70 

2.94 The Law Council noted that the disappointment fees are rare and always clearly 
set out in costs agreements.71 The fees must also be 'fair and reasonable, 
proportionately and reasonably incurred and proportional and reasonable in 
amount'.72 

2.95 Despite this, the committee heard calls for disappointment fees to be banned, as 
they were considered iniquitous and can have a devastating impact on clients.73 
This is reflected in information provided by the Family Court that:  

68 Women's Legal Centre ACT, Submission 382, p. 6. See, also, Mr James Steel, President, FLPAQ, Proof 
Committee Hansard, 10 March 2020, p. 5. 

69 Queensland Law Society (QLS), Submission 88, p. 7. 

70 NSW Bar Association, Submission 227, p. 53. 

71 Law Council, Submission 2.1, p. 61. See also, Australian Bar Association, Submission 87, pp. 7–8. 

72 NSW Bar Association, Submission 227, p. 53. 

73 See, for example, Australian Brotherhood of Fathers (ABF), Submission 1668, p. 92; Additional 
document, Opening statement of Professor the Honourable Nahum Mushin AM, Public Hearing, 
16 September 2020 (received 15 September 2020). 
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The current draft of the harmonised family law rules includes a rule that, 
unless exceptional circumstances apply, a cancellation fee levied by a 
barrister or solicitor advocate shall not be deemed reasonable.74 

Committee view 
2.96 The committee is aware that the regulation of legal practitioners, including 

regarding the nature of the fees charged, is a matter for state and territory 
governments. However, the committee is concerned about the practice of 
charging disappointment fees in some jurisdictions. The committee is also aware 
that the removal of such fees may lead some barristers to increase their daily fee 
to compensate for situations where a matter is unable to proceed at a late stage 
and they find themselves without work. Alternatively, barristers may be 
unwilling to reserve their diary for family law work or, indeed, the inability to 
charge disappointment fees may discourage the late settlement of a matter. 
Despite this, the majority of the committee is of the opinion that disappointment 
fees should be banned.  

2.97 However, Ms Steggall expressed concern that the prohibition of 
“disappointment fees” (otherwise known as “cancellation fees” or “reservation 
fees”) would simply mean these payments would be built in elsewhere in a fee 
schedule as they represent real and significant costs to legal practitioners. Ms 
Steggall expressed the view that she understands the charging of 
disappointment fees is not a widespread problem and that implementation of a 
ban would be difficult as they are essentially part of a contractual obligation 
between client and barrister. Her final concern was that removing the ability to 
charge disappointment fees may lead to a reduction in the instances of an early 
resolution of cases. The NSW Bar Association expressed similar concerns about 
the removal of such fees, noting that : 

… the Legal Profession Uniform Law (NSW) provides that barristers may 
not charge fees which are not “fair and reasonable”, “proportionately and 
reasonably incurred and proportional and reasonable in amount”, and must 
comply with strict disclosure requirements.75 

Accordingly, Ms Steggall does not agree with the following recommendation. 

Recommendation 6 
2.98 The committee recommends the prohibition of the use of disappointment fees 

in family law matters. 

74 Family Court of Australia, answers to written questions on notice, p. 2 (received 11 December 2020). 

75 NSW Bar Association, Submission 227, p. 53.  
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Proportionate costs to property pool 
2.99 As noted above at paragraph 2.48, the committee heard significant evidence 

regarding the disparity between legal costs and the property pool available in a 
settlement. As the committee chair reflected at the Sydney hearing: 

One of the most constant complaints made to this committee in the written 
submissions and, indeed, in the hearings that we've had with individuals is 
about costs—about excessive costs and legal fees that are disproportionate 
to the total assets of the couple. Only three days ago we heard of a case in 
Townsville where costs were $170,000 for total assets [of] about $500,000. 
The next day we heard of costs of $800,000 to $900,000 for total assets of just 
over $1 million. And yesterday we heard of total legal costs of $500,000 
where the assets were only $200,000.76 

2.100 The Family Law Rules 2004 require that, before starting a case, each prospective 
party must comply with the pre-action procedures contained in Schedule 1.77 
While there are some exceptions to this rule set out in subrule 1.05(2)—such as 
where a property case involves allegations of family violence, or the risk of 
family violence, or fraud—all parties are expected to have followed the pre-
action procedures before filing an application to start a financial case in the 
Family Court, unless there are good reasons for not doing so.78 

2.101 Subclause 1(6) of Schedule 1 requires that ‘[a]t all stages during the pre-action 
negotiations and, if a case is started, during the conduct of the case itself, the 
parties must have regard to: 

….. 

(h) the principle of proportionality and the need to control costs because it
is unacceptable for the costs of any case to be disproportionate to the
financial value of the subject matter of the dispute….’ 

2.102 Unreasonable non-compliance of the requirements set out in the pre-action 
procedures may result in the court ordering the non-complying party to pay all 
or part of the costs of the other party or parties in the case.79 In making such an 
order, the court may ensure that the complying party is in no worse a position 
than he or she would have been if the pre-action procedures had been complied 
with.80 

2.103 There is no corresponding pre-action procedures or a requirement for 
proportionate costs in the Federal Circuit Court Rules 2001. 

76 The Hon. Kevin Andrews MP, Committee Chair, Proof Committee Hansard, 13 March 2020, p. 2. 

77 Family Law Rules 2004 (Family Law Rules), subrule 1.05(1). 

78 Family Law Rules, Schedule 1, Part 1, subclause 1(2). 

79 Family Law Rules, Schedule 1, Part 1, subclause 2(4). 

80 Family Law Rules, Schedule 1, Part 1, subclause 2(5). 
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2.104 However, in January 2020, the Chief Justice of the Family Court and Chief Judge 
of the Federal Circuit Court, the Hon. Justice William Alstergren, issued a joint 
practice direction on the Core Principles in the Case Management of Family Law 
Matters for both the Family Court and the Federal Circuit Court, which included 
the following relevant principles: 

Parties,’ lawyers’ and the Courts’ obligations and overarching purpose 

2. The overarching purpose to be achieved is to ensure the just, safe, efficient
and timely resolution of matters at a cost to the parties that is reasonable and
proportionate in all the circumstances of the case, having regard to the
significant impact of family law disputes on children and families.

Lawyers’ obligations about costs 

7. Parties and their lawyers are expected to take a sensible and pragmatic
approach to litigation, and to incur costs only as are fair, reasonable and
proportionate to the issues that are genuinely in dispute. Parties and their
lawyers are expected to engage in cost budgeting, and regularly inform their
clients and the Court of the actual costs they have incurred and are likely to
incur (see Part 19.2 of the Family Law Rules 2004).81

Committee view 
2.105 The committee accepts the advice of the NSW Bar Association as outlined earlier 

in this chapter that the size of the asset pool is not reflective of the amount of 
legal work required to ensure justice between the parties in any given matter. 
However, it is clearly detrimental to all parties to have the costs of the legal 
proceeding exceed the amount of the property to be distributed (see also 
Recommendation 5). The committee understands that work is currently being 
undertaken by the Family Court and the Federal Circuit Court to harmonise the 
rules of the two courts, so as to create a single set of rules.82 As such, the 
committee recommends that the courts include the pre-action procedure 
requirement for proportionality of costs in the harmonised rules.  

Recommendation 7 
2.106 The committee recommends that the Family Court of Australia and the 

Federal Circuit Court of Australia include the requirement for proportionality 
of costs currently included within Schedule 1 of the Family Law Rules 2004 
within their new harmonised rules of court.  

Unbundled services 
2.107 The committee heard evidence about the unbundling of legal services in family 

law cases: 

81 Joint Practice Direction 1 of 2020 - Core Principles in the Case Management of Family Law Matters, 
Family Court of Australia, 28 January 2020. 

82 See, Family Court of Australia, Annual Report 2019–20, 14 September 2020, p. 4. 
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Unbundling involves a lawyer assisting a client with one or more discrete 
tasks, rather than on an ongoing basis. Unbundling presents opportunities 
for consumers to manage their costs while retaining control over strategy in 
their legal matter. This is particularly beneficial for parties who would be 
unable to afford full representation. Through unbundled services, parties 
can seek specific, discrete assistance at key points, which can improve 
outcomes for those who would otherwise be unrepresented and navigating 
the system alone.83 

2.108 Caxton Legal Centre explained that family law matters are suited to this model, 
noting that unbundled family law services are the ‘bread and butter’ of legal aid 
and community legal centre lawyers: 

Family law disputes for the most part do not require a full legal 
representation model and are more suited to the more affordable unbundled 
legal services model. The development of unbundled legal services has 
grown largely out of the family law jurisdiction which lends itself 
particularly well to this more cost effective way of receiving legal advice and 
assistance.84 

2.109 However, there are limitations in expanding the use of unbundled services to 
the private sector: 

Unbundling already occurs in the legal assistance sector, but is difficult for 
the private sector to implement in the current regulatory and common law 
environment. The need for uniform rules to deal with unbundled legal 
services was identified through the 2014 Productivity Commission Inquiry 
into access to justice, and again, more recently, through the stakeholder 
feedback process of the ALRC Issues Paper.85 

Committee view 
2.110 The committee is aware that the regulation of the legal profession is a matter for 

states and territories and that a uniform approach to unbundling across all states 
and territories is required. This issue has been under consideration since May 
2017 when the former Council of Australian Governments (COAG) Law, Crime 
and Community Safety Council agreed to consider uniform rules to deal with 
unbundled legal services. The committee understands that this work is 
continuing under the Council of Attorneys-General (CAG), being led by 
Victoria. The committee is of the view that the CAG should seek to expedite this 
work with a view to having uniform rules in place within the next 12 to 
18 months. 

83 AGD, Submission 581, p. 16. 

84 Caxton Legal Centre, Submission 744, p. 14. 

85 AGD, Submission 581, p. 16. 
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Recommendation 8 
2.111 The committee recommends that the Commonwealth, states and territories, 

through the Council of Attorneys-General, expedite the work on uniform 
rules to support the provision of unbundled legal services by private family 
lawyers which commenced in May 2017. 

Court transcripts 
2.112 The committee has also heard that the costs of transcripts of court proceedings 

can be expensive and this impacts on the ability of many parties to be able to 
properly consider and formulate an appeal. This raises issues regarding access 
to justice. While the committee does not make any formal recommendation in 
relation to this issue, it is of the view that the costs of transcripts should be such 
that they are not out of the reach of the ordinary person. 

Online Dispute Resolution Systems 
2.113 The committee notes the development and release in June 2020 of the online 

dispute resolution system amica. Amica is an online tool which assists 
separating couples to determine an equitable property division and to mutually 
agree parenting arrangements. As noted in the first interim report, the Attorney-
General, the Hon. Christian Porter MP, stated his expectation that amica ‘will 
help reduce the legal bills of separating couples and reduce pressure on family 
law courts’.86 

2.114 The committee heard from other submitters about proposals for online services 
to assist with financial disputes. The committee considers that online services of 
these types have the potential to empower and enable families to resolve matters 
outside of the family court and commends the Government’s support of such 
tools. However, the committee cautions that these online services need to 
provide clear information on where the legal responsibility lies in relation to the 
advice and services provided.  

2.115 The committee has also heard about some of the technological changes that have 
occurred in the family courts during the COVID–19 pandemic: 

The Family Court and the circuit court have both been making extensive use 
of video hearings, for example. I think it's proven to be a very successful 
way of reaching out to people. Given that the circuit court, by name, is a 
court that does circuits around the country, using video technology has 
enabled the court to reach out to people around the country without those 
people having to wait for a circuit. I think it has a lot of benefit, and there is 
a lot of discussion, amongst the judiciary and the legal profession, about 
what happens after COVID. Do we snap back to a pre-COVID insistence to 
do as many things as possible physically in front of judges and registrars, or 
can we keep going with this much more flexible, much more accessible and 

86 The Hon. Christian Porter MP, Attorney-General, 'New "amica" online service to assist couples to 
separate amicably', Media Release, 30 June 2020. 
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much cheaper way of providing justice? It doesn't necessarily work for a 
contested hearing, where you're
crossexamining people, but for so many court events, for example, you can 
do things very quickly and very accessibly using technology. I'm optimistic 
that some things will change permanently87 

2.116 As Mr Anderson, AGD, noted, this use of technology can assist in addressing 
concerns regarding delays and costs: 

Absolutely. Instead of paying for four hours or so of your lawyer's time for 
them to physically travel to court, wait until the case is heard and then travel 
back to their chambers, it might mean a payment for 15 or 20 minutes of 
their time, because they're heard when they're scheduled to be heard and 
then they can move on to something else. It would be much cheaper and 
much more accessible.88 

Bias 
2.117 As set out in the first interim report, the committee heard from a number of 

organisations about perceptions of bias within the family law system. Some 
organisations expressed the view that the system is gender-biased in favour of 
females; while others instead felt that the system favoured men.  

2.118 For example, Better Place Australia cited complaints data showing that male 
participants in Family Dispute Resolution (FDR) consistently felt that the system 
had a gender bias in favour of women. They suggested that this perception may 
arise due to the predominantly female composition of the FDR workforce and 
may be addressed by moving towards a more gender-balanced workforce.89 

2.119 By contrast, Women’s Safety NSW referred to anecdotal evidence that family 
report writers are biased against women, noting ‘incidents of family report 
writers accusing mothers who make abuse allegations of being “hysterical, 
vindictive and manipulative”.’90 Similarly, the Feminist Legal Clinic noted that 
they ‘receive many accounts from women of biased treatment by professionals 
within the family law system.’91 

2.120 The issue of unconscious bias was also raised with the committee, especially in 
relation to LGBTIQ families, people with disabilities and those with mental 
health issues.  

87 Mr Anderson, AGD, Proof Committee Hansard, 23 November 2020, pp. 13–14. 

88 Mr Anderson, AGD, Proof Committee Hansard, 23 November 2020, p. 14. 

89 Better Place Australia, Submission 229, p. 34. 

90 Women’s Safety NSW, Submission 727, p. 54 (citations omitted). 

91 Feminist Legal Clinic, Submission 234, p. 6.  
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Committee view 
2.121 While the committee is making no specific recommendations in relation to bias, 

it considers that Recommendation 9 (professional accountability) and 
Recommendation 15 (training) should assist to address concerns in relation to 
bias and unconscious bias. Better and additional training of family law 
professionals on issues such as unconscious bias, family systems, family 
violence and trauma informed practice will help to address some of the 
underlying reasons for any bias that may exist. Ensuring that there are 
appropriate professional obligations, accountability and complaints 
mechanisms in place for family law professionals will provide parties with 
avenues to address issues of perceived bias or incompetency.  

2.122 The committee also considers that state, territory and federal governments 
should develop workforce planning initiatives which will encourage a more 
gender-balanced workforce in professions that service family violence and 
family law systems. This would support Recommendation 25 to ensure that 
there are adequate support services available for male victims of family 
violence.  

Family consultants and expert witnesses 
2.123 The committee received evidence of a number of concerns regarding family 

consultants and expert witnesses. Key among these were issues relating to bias 
(discussed above), the delays experienced in being able to meet with a family 
consultant and a lack of accreditation and training. The impact of a negative 
family report on legal aid funding was also canvassed.  

2.124 As discussed in the first interim report, there is currently no formal accreditation 
process for family consultants and expert witnesses: 

Despite the critical role that family reports can play in the outcome of family 
law proceedings, family consultants are not required to undertake formal 
training, accreditation or evaluation… 

… family consultants are not required to undertake formal family violence 
training.92 

2.125 Instead there are non-binding best practice guidelines and minimum standards 
developed by the courts and set out in the Australian Standards of Practice for 
Family Assessment and Reporting (the Family Reporting Standards).93 
According to the Family Reporting Standards: 

Generally family assessors should have qualifications such that they are 
eligible for membership or are members of the Australian Association of 

92 The House of Representatives Standing Committee on Social Policy and Legal Affairs, A better family 
law system to support and protect those affected by family violence, December 2017, pp. 272–273. 

93 Family Court, Federal Circuit Court, Family Court of Western Australia, Australian Standards of 
Practice for Family Assessment and Reporting, February 2015. 
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Social Workers or are registered as a psychologist with the Australian 
Health Practitioners Regulation Authority, meet the mandated or 
recommended requirements of those bodies in relation to ongoing 
professional development, and have professional clinical experience 
working with children and families.94 

2.126 In addition, the Family Reporting Standards suggest that: 

As an expert witness, family assessors should have appropriate training, 
qualifications and experience to assess the impact and effects (both short and 
long term) of family violence or abuse, or exposure to family violence or 
abuse, mental health problems and drug or alcohol misuse on the children 
and any party to the proceedings.95 

2.127 The committee was advised that 'additional resourcing' was provided to the 
Federal Court of Australia by the Government in the 2017–18 Budget, to enable 
the Federal Circuit Court to: 

… employ up to 16 family consultants and $180 000 over two years to 
improve the training available to these consultants. The funding was 
assigned to the Federal Circuit Court's budget and has been used to develop 
new induction training and an advanced family violence training program 
for family consultants.96 

2.128 However, this committee, as well as the ALRC 2019 Report, heard concerns 
about the ability of family consultants and expert witnesses to appropriately 
consider issues such as family violence, trauma and abuse. As discussed in the 
first interim report, during the course of the ALRC 2019 Report and inquiry, 
stakeholders raised concerns with respect to: 

… the possible negative outcomes for children in cases where the report 
writer is not appropriately qualified or expert in the relevant issues, such as 
an understanding of family violence, trauma and its impacts on adults and 
children, child abuse, cultural competency, or disability.97 

2.129 This committee was informed of extensive research on family report writers 
which suggested: 

 … that some [family report writers] tend to invalidate coercive control and 
other forms of family violence when they look for ways to build and 
maintain the children's relationships with the perpetrator of the abuse.98 

94 Family Court, Federal Circuit Court, Family Court of Western Australia, Australian Standards of 
Practice for Family Assessment and Reporting, February 2015, p. 3. 

95 Family Court, Federal Circuit Court, Family Court of Western Australia, Australian Standards of 
Practice for Family Assessment and Reporting, February 2015, p. 3. 

96 AGD, Submission 581, Attachment 2, p. 17.  

97 ALRC 2019 Report, p. 411 (citations omitted). 

98 Ms Zoe Rathus AM, Dr Helena Menih, Dr Samantha Jeffries and Professor Rachael Field, 
Submission 700, p. 8. 
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2.130 The committee heard that the impact of an improper or unfounded assessment 
does not just have the ability to influence the court’s decisions in these family 
law matters. The committee was also advised that a family report that is 
unfavourable to one party can sometimes lead to the loss of that party’s legal 
aid funding. This was canvassed in Chapter 5 of the first interim report. 
Ms Bronwen Lloyd, Lawyer, Women's Legal Service Queensland informed the 
committee that often a negative recommendation that was not supported by the 
evidence in the family report would be sufficient to rescind legal aid support: 

If a client has a family report and it has a negative recommendation, legal 
aid is often cut off, even if the report has flaws and has made assumptions 
that aren't supported by the evidence. Often I read reports and I get to the 
end and I find the recommendations are a bit surprising because they 
haven't been able to build the process to support the recommendation. 
I don't think that report would stand up if it were in court. I think we'd be 
able to expose some of the flaws and perhaps get the report righted to be a 
bit more flexible in their recommendations. But as soon as that report goes 
to legal aid, it's often used to show that the client doesn't have merit for legal 
aid and they'll lose their legal aid funding.99 

2.131 However, AGD, in answer to a question on notice noted: 

 …the evidence of Ms Kylie Beckhouse, then Director of Family Law at 
NSW Legal Aid, appearing on behalf of National Legal Aid, who gave 
evidence to the Committee on 27 May 2020, stating that it is incorrect to say 
a legal aid commission would terminate funding due to one family report. 
Ms Beckhouse stated that legal aid commissions will examine the merits of 
the case and whether it is an appropriate case for public monies to be 
expended. 

Similarly, Ms Gayathri Paramasivam, Associate Director of Family law at 
Victoria Legal Aid, who appeared before the Committee on 24 June 2020, 
gave evidence that Victoria Legal Aid could assist in the challenging of a 
family report, provided it was determined that there was still merit in the 
case. Ms Paramasivam stated that this would involve consideration of all the 
circumstances around a family report.100 

2.132 The committee heard that to address these concerns there would need to be 
increased training and regulation of family consultants and expert witnesses.101 
The committee notes that an online Family Violence Training Package has 
recently been developed for family consultants which includes training on the 
Child Dispute Services (CDS) Practice Guidelines on Family Violence Screening and 

99 Ms Bronwen Lloyd, Lawyer, Women's Legal Service Queensland, Proof Committee Hansard, 
12 March 2020, pp. 36–37. See also, Dr Merrindahl Andrew, Program Manager, Australian Women 
Against Violence Alliance, Proof Committee Hansard, 27 May 2020, p. 25. 

100 AGD, answer to a question on notice, 23 November 2020 (received 18 December 2020). 

101 JSC AFLS First Interim Report, pp. 62–67.  
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Assessment as well as other topics including the impact of family violence, 
reflective and trauma informed practice, and vulnerable groups.102 

2.133 The committee was also informed of concerns relating to a perceived lack of 
accountability for family consultants and expert witnesses. As set out in the 
Family Reporting Standards, these professionals are required to be members of 
the Australian Association of Social Workers (AASW) or registered as a 
psychologist with the Australian Health Practitioners Regulation Authority 
(AHPRA). While these bodies have mechanisms for members of the public to 
make complaints about professional misconduct, the committee is aware that 
the AASW mechanism does not appear to apply to social workers who 
undertake work for the family courts. The AASW webpage states that: 

The AASW is generally prohibited by virtue of section 121 of the Family Law 
Act 1975 from receiving and responding to complaints about social workers 
(whether a Family Consultant or not) that relate to proceedings of the Family 
Court of Australia and Federal Circuit Court including anything relating to 
the content of a report prepared for the purposes of the court proceedings. 
This includes complaints relating to a court-ordered activity.103 

2.134 The webpage qualifies this advice by saying that where a social worker has: 

… engaged in professional ethical misconduct incidental to the contents of 
a report, but not directly related to the content of a report (e.g. report writer 
requesting a sexual act in exchange for a favourable report), this is 
something that may be addressed, either by the Family Court of Australia 
or the Federal Circuit Court or the AASW, as appropriate, following the 
conclusion of the matter before the court. 104 

2.135 The AASW therefore refers complaints about social workers who are Family 
Consultants to the Family Court or Federal Circuit Court. However, they do 
express their preference with regard to family consultants who are members of 
their association, stating: 

It would be the AASW’s preference that its ECMP [Ethics Complaints 
Management Process] could apply equally to all its members, including 
member social workers who undertake work for the Family Court of 
Australia and Federal Circuit Court. However, the AASW is legally required 
to work within the bounds of the Family Law Act 1975. 

… The AASW’s legal advice is that the publication or dissemination to the 
AASW of any part of Family Court proceedings which might identify parties 
and witnesses, or persons related to the proceedings would be an offence. 

102 See, AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 

103 Australian Association of Social Workers (AASW), Complaints relating to Social Workers and the 
Family Court of Australia & Federal Circuit Court of Australia, p. 1. The publication can be found 
at: https://www.aasw.asn.au/document/item/3863 (accessed 30 November 2020). 

104 AASW, Complaints relating to Social Workers and the Family Court of Australia & 
Federal Circuit Court of Australia, p. 2. The publication can be found at: 
https://www.aasw.asn.au/document/item/3863 (accessed 30 November 2020). 

https://www.aasw.asn.au/document/item/3863
https://www.aasw.asn.au/document/item/3863
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Irrespective of that position, section 121 of the Family Law Act also prohibits 
the AASW from disseminating the same information to members of the 
public or to a section of the public. This means that the AASW is unable to 
disseminate the information (e.g. to witnesses or investigators) for the 
purpose of investigating and determining the complaint.105 

2.136 For Kids Sake advised the committee in relation to another regulatory body that: 

For years, the Family Court – with the acquiescence of the Australian Health 
Practitioner Regulation Agency – has prevented investigation of its expert 
witnesses while proceedings are on foot. This has led to a situation where, 
as happened in 2019, more than seven years had passed between the date of 
an initial complaint and when a practitioner was brought before a State 
Administrative Tribunal to be found guilty of professional misconduct.106 

2.137 Ms Zoe Rathus, Dr Helena Menih, Dr Samantha Jeffries and 
Professor Rachael Field also discussed this issue in their submission, stating that 
the 'unsatisfactory nature of the complaints system for [family report writers] 
has been a problem for many years'.107 These submitters recommended the 
establishment of a complaints unit 'for dealing with complaints against family 
report writers’.108 

2.138 The committee also heard suggestions that section 121 of the Family Law Act 
should be amended so that it does not apply to family consultants and expert 
witnesses.109 At present, this provision operates to restrict the publication of the 
identity of the consultant or expert witness where they may have been 
disciplined, charged or convicted. This means that persons seeking to engage an 
expert do not have the complete picture regarding their abilities and 
performance. As Australia’s Right to Know Coalition stated:  

This anonymity is not afforded to other health professionals in 
circumstances where there has been disciplinary action taken by regulators 
or criminal convictions.110 

2.139 With regard to section 121 of the Family Law Act, AGD advised: 

Subsection 121(9) lists explicit exceptions where the prohibition on 
publication does not apply, and includes permitting communications to a 
disciplining body of the legal profession. There is no explicit exception 
outlined for communications with oversight bodies for social science or 

105 AASW, Complaints relating to Social Workers and the Family Court of Australia & 
Federal Circuit Court of Australia, p. 2. The publication can be found at: 
https://www.aasw.asn.au/document/item/3863 (accessed 30 November 2020). 

106 For Kids Sake, Submission 607, p. 25.  

107 Ms Rathus AM, Dr Menih, Dr Jeffries and Professor Field, Submission 700, p. 15. 

108 Ms Rathus AM, Dr Menih, Dr Jeffries and Professor Field, Submission 700, pp. 17–18. 

109 See, for example: Dr David Curl, Chief Executive Officer, For Kids Sake, Proof Committee Hansard, 
12 March 2020, p. 44. 

110 Australia’s Right to Know Coalition, Submission 530, pp. 3–4. 

https://www.aasw.asn.au/document/item/3863
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medical professionals. This does not necessarily mean that section 121 
prohibits complaints, or the disclosure of family reports, to other bodies 
performing a professional oversight function, provided that identifying 
information is not published or otherwise disseminated to the public. 
However, the department is aware that the interpretation of this provision 
is the subject of some confusion.111 

Committee view 
2.140 The committee supports the ALRC recommendation that AGD should develop 

a mandatory national accreditation scheme for private family report writers.112 
The committee acknowledges that establishing an accreditation scheme is a 
significant task and accepts that it may be necessary to achieve this in stages, 
with an early emphasis on ensuring persons appropriately qualified and with 
family violence training are easily identifiable for parties wishing to use their 
own expert. However, the committee notes that a lot of work already 
undertaken could be used to inform and develop this scheme, such as: 

 the Australian Standards of Practice for Family Assessment and Reporting;
and

 the new induction and advanced family violence training program for
family consultants.

2.141 The ALRC also noted that previous inquiries have recommended that an 
accreditation scheme for report writers be modelled on the existing accreditation 
system for FDRPs.113 

2.142 The ALRC limited its recommendation for a national accreditation scheme to 
private practitioners engaged by the family courts to prepare family reports 
under regulation 7 of the Family Law Regulations 1984 (Cth). It did not include 
court based family consultants or expert witnesses.  

2.143 According to the ALRC 2019 Report, the Family Court did not agree the 
accreditation scheme should also apply to court-based report writers, 
submitting that an accreditation scheme for court-based report writers ‘would 
be unnecessary as the work of Family Consultants is the responsibility of the 
Courts and it is the role of CDS [Child Dispute Services] to ensure the 
competency of its workforce.’114 While the committee understands this, the 
committee considers that the recruitment process of court based family 
consultants could ensure that they meet the accreditation standards. As such, 
the committee considers that it is appropriate that this recommendation be 

111 AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 

112 ALRC 2019 Report, p. 410, Recommendation 53. 

113 See, ALRC 2019 Report, p. 413. 

114 ALRC 2019 Report, p. 412. 
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extended to all family consultants newly employed by the court from the date 
that the accreditation standards come into force.  

2.144 The ALRC 2019 Report also set out the reasons for excluding expert witnesses 
from the accreditation scheme, including: 

Chapter 15 Experts are excluded from the recommended accreditation 
scheme for private family report writers. While there are private 
practitioners who regularly conduct family assessments and provide reports 
to the family courts in children’s matters, there may also be psychiatrists, 
psychologists, or other practitioners that are called upon to provide 
evidence to the family courts only in rare circumstances. These experts may 
be unwilling to undergo an accreditation process before they are able to 
provide evidence in the family law jurisdiction.115 

2.145 However, the committee considers that further consideration should be given 
to some form of accreditation for expert witnesses who regularly provide family 
reports. 

2.146 The committee also agrees that further consideration should be given to the 
development of a dedicated complaints mechanism for family consultants and 
the amendment/clarification of section 121 of the Family Law Act to allow 
independent professional bodies to consider the misconduct of their members 
and report publicly on any negative findings. The identification of these family 
consultants would be in the public interest and can be achieved without the 
identification of parties to the proceeding. This level of transparency would also 
increase a party’s confidence in the family consultant and court process. The 
committee notes that the ALRC 2019 report also discussed the confusion around 
section 121 regarding whether it prevents communication of details of 
proceedings to professional regulators as part of a complaint and recommended 
that it be redrafted.116 

Recommendation 9 
2.147 The committee recommends that the Australian Government lead the 

establishment of mandatory accreditation, standards and monitoring 
processes, including complaints mechanisms and ongoing professional 
development requirements, for: 

 family consultants, including family report writers employed by the court
and engaged under Regulation 7 of the Family Law Regulations and
privately engaged family report writers; and

 Children’s Contact Services.117

115 ALRC 2019 Report, p. 413. 

116 See, ALRC 2019 Report, pp. 435–436 and Recommendation 56. 

117 See discussion of this issue in Chapter 4. 
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2.148 The committee has heard suggestions that interviews with family consultants 
should be recorded. It has been proposed that these recordings could be used 
for two purposes. The first is to provide independent evidence should there be 
a need to review the competency of a family consultant or address a complaint 
made against them under the new accreditation scheme. This issue could be 
considered in the development of the accreditation scheme’s complaint 
mechanism. 

2.149 The second suggestion is that the recording could be made available as evidence 
to dispute the content of a family report. The committee accepts that there are a 
number of issues to be considered with regard to this suggestion, including 
whether this will impede open dialogue and whether it is appropriate for—what 
dangers might present if—the views of children expressed to the family 
consultant are disclosed to parents in this manner. The Family Law Council may 
wish to consider this suggestion when considering how best to reflect the views 
of children under Recommendation 10. 

2.150 The committee also recommends that appropriate training be provided to all 
family consultants, including on issues related to family violence, trauma 
informed practice and systems abuse. This recommendation forms part of the 
broader training recommendation included as Recommendation 15 in 
Chapter 3.  

Adversarial vs inquisitorial systems 
2.151 As detailed in the first interim report, a common theme among submissions was 

the view that the adversarial nature of the family law system is detrimental to 
all parties. This is especially the case for children, who may be central, but not 
party, to a family law dispute.  

2.152 The adversarial approach in family law proceedings, which has been described 
as a ‘win or lose’ approach, does not encourage, and can erode the ability of, 
parents to collaborate in reaching decisions which are in the best interests of the 
children.  

2.153 The Queensland Law Society (QLS) described the difference between 
adversarial and inquisitorial systems as follows: 

In the adversarial system, judges are relatively passive in the collection of 
evidence. Advocates play the role of calling on and questioning witnesses 
and producing documents and there are complex rules of evidence which 
dictate how information is to come before a court. The inquisitorial system 
allows judges to direct a pre-trial inquiry, actively collect or disregard 
evidence and call and question witnesses. Rules of evidence under the 
inquisitorial system are somewhat less restrictive. The collection of evidence 
is however influenced significantly by the Judge. This control by the arbiter 
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of fact risks a party being denied the opportunity to put evidence they 
consider significant forward for consideration.118 

2.154 The adversarial approach largely depends on the advocate of the party 
presenting the evidence relevant to their application. Where a person is not 
legally represented, it falls to the individual to present their case and adduce 
relevant evidence. Many self-represented parties do not have the skills or 
abilities necessary to understand the rules of the court and properly adduce 
relevant evidence and question witnesses. This will often result in the court not 
being privy to all relevant information necessary to make its decision. This 
presents a significant concern given the high percentage of people who are self-
represented at various times within their family law proceedings.  

2.155 While the committee heard significant evidence regarding the high family 
conflict that is part of family court proceedings and there were many calls for a 
more inquisitorial system, it was also suggested that ‘an entirely inquisitorial 
system would increase the burden on courts and ultimately the public'.119 

2.156 The committee is aware that, when the Family Law Act was introduced, some 
of its main purposes were to provide for more simple procedures and to require 
family courts to proceed without undue formality, with the endeavour of 
keeping proceedings from being protracted. As discussed in the first interim 
report, since the Family Law Act was enacted, the Family Court has introduced 
other initiatives which were significant departures from the traditional 
adversarial trial. These included the Children’s Cases Program (CCP), whose: 

… introduction was motivated by a growing concern that the traditional 
adversarial system of determining such disputes (albeit modified in 
children's cases…) had failed to provide the optimal method for 
determining children's best interests, which the Court was statutorily 
required to do.120 

2.157 The CCP was followed by the Less Adversarial Trial (LAT) approach, which is 
now encoded in Division 12A of the Family Law Act. This Division includes five 
principles for conducting child-related proceedings, including that the court is 
to actively direct, control and manage the conduct of proceedings and that the 
proceedings are, as far as possible, to be conducted in a way that will promote 
cooperative and child-focused parenting by the parties and conducted without 
undue delay and with as little formality, and legal technicality and form, as 
possible.121 

118  QLS, answers to questions on notice, 13 March 2020 (received 19 May 2020), p. 2 (citations omitted). 

119  QLS, answers to questions on notice, 13 March 2020 (received 19 May 2020), pp. 2–3. 

120  Ms Margaret Harrison, Finding a better way: a bold departure from the traditional common law approach 
to the conduct of legal proceedings (Canberra, Family Court of Australia, 2007), p. ix, citing s. 60CA of 
the Family Law Act 1975. 

121 Family Law Act 1975, Section 69ZN. 
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2.158 Despite there being an existing 2009 LAT Handbook on the Family Court 
website122, the committee was advised that few judges now practice the LAT in 
the way the process was originally designed.123 The ALRC in its 2019 report also 
noted that while the Family Court is already empowered to implement a less 
adversarial approach to family law matters, the Federal Circuit Court has never 
been empowered to adopt the LAT procedures at Division 12A of Part VII of the 
Family Law Act.124 The ALRC concurred that there is little evidence that the 
Family Court is exercising the powers it has to conduct child-related 
proceedings in a less adversarial manner. 

2.159 Despite acknowledging the importance of the adversarial nature of family law 
proceedings to enable stringent testing of evidence before the courts,125 the 
ALRC ultimately recommended a less adversarial approach in the family law 
system, such that:  

Combined rules for the Family Court of Australia and the Federal Circuit 
Court of Australia should provide for proceedings to be conducted under Pt 
VII Div 12A of the Family Law Act 1975 (Cth) by judges of both courts. Both 
courts should be adequately resourced to carry out the statutory mandate in 
s 69ZN(1) of the Family Law Act 1975 (Cth).126 

2.160 As discussed in the first interim report, in December 2017 the Government 
introduced legislation to establish the Parenting Management Hearings Panel.127 
The panel would be an independent statutory authority involving 
multidisciplinary and inquisitorial hearings to resolve less complex parenting 
disputes. The proposal received limited support and the bill lapsed at the end 
of the 45th Parliament. However, when invited to put forward ideas about how 
the family law system could be less adversarial, Mr Anderson, AGD, advised 
the committee that: 

One measure that was perhaps too radical at the time—it didn't get through 
parliament—but which I think is worth revisiting is the proposal for 
parenting management hearings. That was a proposal where there would 
be consent based hearings before parties got into the federal family law 

122 See, at http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-
publications/reports/2009/LAT (accessed 15 December 2020). 

123 See, Professor Patrick Parkinson AM, Submission 93, p. 7. 

124  ALRC 2019 Report, p. 50. The ALRC also noted that ‘the proper application of the principles in s. 43 
depends in large measure on the support provided to the parties through both court based and non-
court based services’, some of which have ‘diminished’, and funding for which has not been 
maintained. 

125  ALRC 2019 Report, p. 65. The ALRC stated that the adversarial system enables ‘stringent testing of 
the evidence before the court—a process that is essential where a decision will have a lifelong effect 
on children and their parents or caregivers’.  

126  Recommendation 10.  

127 Family Law Amendment (Parenting Management Hearings) Bill 2017. 

http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-publications/reports/2009/LAT
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/reports-and-publications/reports/2009/LAT
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courts, involving a panel where there would be a legally qualified 
representative and then a representative with a social welfare type 
background, and parties would appear before them without lawyers. That 
was seen as being a very inquisitorial process where parties would be very 
much asked what the issues were and what would enable the matter to be 
resolved. I think that that would make a big difference...128 

2.161 The idea of a specialist tribunal was also suggested by Professor Patrick 
Parkinson AM, with legal representation being optional and tribunal members 
speaking directly to the parties.129 This was discussed in more detail in the first 
interim report.130 Professor Parkinson similarly described the tribunal model as 
a big and bold new idea: 

One of the most recent of these reforms, for which I was responsible together 
with Brian Knox, a senior counsel in Sydney, was the idea of piloting an 
inquisitorial tribunal to decide many children's cases, intended for litigants 
who cannot afford legal representation. This was a big and bold new idea. 
The idea was the tribunal would use questionnaires rather than affidavits to 
get quickly to the issue. The tribunal would ask the questions that they 
needed to know. A lawyer chairperson would triage the case in the early 
stages—somebody with decades of experience in family law. If the case 
couldn't be resolved, an independent children's lawyer would be appointed 
and the case would be heard by a 
threemember panel in a hearing scheduled for no more than two hours. The 
panel would consist of the lawyer and two other people with expertise in 
family issues, perhaps a child psychologist or psychiatrist, or an expert on 
drug and alcohol issues—whatever was appropriate to the matter. The idea 
was that an expert panel would be able to make sensible decisions about a 
lot of cases in a couple of hours of hearing, rather than two to three days, as 
happens in the courts. This was a perfect model for self-represented 
litigants. The government chose to call these 'parenting management 
hearings'. I thought the name was dreadful; it was not my name. But the 
concept was good and the bill was introduced. Nearly $13 million was 
allocated in the budget, but the pilot program did not go ahead because it 
couldn't get through parliament. None of the reasons given to oppose it 
were good ones.131 

Committee view 
2.162 While the committee supports the ALRC’s views, it considers that it would be 

timely for a review of why these powers are not being used with further 
consideration being given to whether Part VII Division 12A of the Family Law 
Act is the best model or whether there are more appropriate and effective ways 

128 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 23 November 2020, p. 2. 

129 See, JSC AFLS First Interim Report, pp. 96–97. 

130 See, JSC AFLS First Interim Report, pp. 96–97. 

131 Professor Patrick Parkinson AM, Dean of Law, University of Queensland, Proof Committee Hansard, 
11 March 2020, p. 7. 
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to make family law courts less adversarial. This should include consideration of 
the existing Magellan case management program and specialist indigenous lists 
noted by AGD which employ less adversarial methods.132 The ALRC has 
recommended the revival and expansion of the responsibilities of the Family 
Law Council under section 115 of the Family Law Act. The committee considers 
the Family Law Council to be the appropriate body to undertake this review. 

2.163 The committee is also persuaded that a pilot of an inquisitorial tribunal for 
parenting matters is also warranted. The committee notes that there were 
concerns raised regarding the previously proposed parenting management 
hearings including that no merits review was available, that tribunal powers 
included criminal penalties for non-compliance and that legal representation 
was not permitted.  The committee has considered the evidence of AGD and 
Professor Parkinson and agrees that an improved proposal which addresses 
previous concerns and has adequate safeguards for families should be revisited 
and piloted. 

Recommendation 10 
2.164 The committee recommends that the Australian Government re-constitute the 

Family Law Council and that the Family Law Council be tasked with 
determining how to make the family law courts less adversarial. In the 
interim, the committee recommends that courts better utilise the less 
adversarial trial approach in Division 12A of Part VII of the Family Law 
Act 1975.  

2.165 The committee also recommends that in considering how to make the family 
court less adversarial, the re-constituted Family Law Council should consider 
how best to involve the voice of children in parenting proceedings in 
appropriate cases. This should include consideration of the establishment of 
a Children's and Young People's Advisory Board.133 

Recommendation 11 
2.166 The committee recommends that the Australian Government implement a 

three year pilot of an inquisitorial tribunal model similar to that proposed by 
Professor Patrick Parkinson and Mr Brian Knox for deciding children’s cases, 
and which was formerly considered by the Australian Parliament as 
parenting management hearings, but with adequate safeguards for families 
and which addresses the concerns raised about the previous model.   

132 See, AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 

133 See discussion of this issue in Chapter 4. 
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Chapter 3 
Family violence 

Due to the risk that family violence places on the safety and wellbeing of 
children and victims, we need to respond to the level of complexity that 
family violence adds to the Family Law process; and address the systemic 
gaps and issues to ensure that no further harm is experienced or 
compounded by the wider system.1 

3.1 The issue of family violence is pervasive within the family law system. As 
highlighted throughout the committee’s first interim report, allegations of 
family violence are present in the majority of matters that reach the family court. 
For example, the Australian Women Against Violence Alliance (AWAVA) 
stated that nearly 70 per cent of cases brought before the family courts involve 
family violence.2 A survey by the Australian Institute of Family Studies (AIFS) 
found that over 85 per cent of respondents reported allegations of emotional 
abuse and 53.7 per cent reported allegations of physical violence.3 

3.2 The committee heard a wide range of views from submitters regarding concerns 
about how family violence allegations are considered in family law proceedings. 
These issues ranged from fears that false allegations of family violence were 
widespread and were not being appropriately dealt with, to the belief that 
evidence of family violence was not being given due consideration by the courts, 
and family violence orders and family court orders were not being enforced.4 

3.3 In considering the issues presented, the committee is cognisant of the interaction 
between state and territory family violence jurisdictions and the family courts. 
As set out in the first interim report, it is state and territory courts that are 
empowered to issue family violence orders for the protection of individuals 
subjected to or exposed to family violence.5 The primary aim of these schemes 
is to ensure the safety of the victim.6 

1 Domestic Violence Action Centre, Submission 595, p. 7.  

2 Australian Women Against Violence Alliance (AWAVA), Submission 716, p. 10. 

3 Australian Institute of Family Studies (AIFS), Evaluation of 2012 family violence amendments – Synthesis 
report, 2015, p. 16. 

4 See, Joint Select Committee on Australia’s Family Law System, Improvements in family law 
proceedings: Interim report, October 2020, pp. 134–138 (JSC AFLS First Interim Report). 

5 See, JSC AFLS First Interim Report, pp. 124–126. 

6 Family Law Council Report to the Attorney-General, Families with complex needs and the intersection 
of the family law and child protection systems, Interim Report, June 2015, p. 78 (Family Law Council 
2015 report). 
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3.4 The Family Law Act 1975 (Family Law Act) requires a party to a family law 
proceeding to inform the court of any family violence order that applies to the 
child, or a member of the child’s family.7 The existence of family violence orders 
or of family violence are relevant considerations in the determination of the 
child’s best interest, which is the paramount consideration in family law 
parenting proceedings. Paragraphs 7.17 through to 7.39 of the first interim 
report set out in detail the key provisions in the Family Law Act regarding the 
relevance of family violence to family law proceedings.  

3.5 As highlighted in the first interim report at paragraph 7.124, the nature of the 
family violence and family law jurisdictions are different. The making of family 
violence orders are: 

… for the immediate protection of parties and children, and limited in time, 
and then the long-term issue [is] dealt with by family courts of what order 
should be made in the best interest of the children having regard to the need 
for their protection from risk of harm.8 

3.6 While amendments to state and territory laws are outside of the committee’s 
remit, the committee has considered below the interaction between these two 
systems and, where appropriate, made relevant recommendations. 

State and territory family violence orders 
3.7 The committee heard contradictory accounts from submitters regarding the ease 

or difficulty involved in obtaining a family violence order. For example, the 
Victims of Crime Assistance League Inc NSW (VOCAL) advised that: 

There is a misconception within the wider community that [Apprehended 
Violence Orders (AVOs)] are easy to obtain, and that women only seek 
AVO's to give them advantage in Family Court. In our extensive experience 
with clients seeking police assistance, unless there is clear evidence of a 
physical assault, it is extremely difficult for a domestic violence victim to get 
assistance from police, let alone protection from State courts.9 

3.8 On the other hand, a number of individual submitters and witnesses recounted 
the perceived ease with which their ex-partner obtained a family violence order 
against them. When asked during an in camera hearing about whether there was 
any other evidence, apart from his ex-wife's statement, taken into account when 
a family violence order was made against him, one submitter stated: 

… [n]o, none at all. They took her statement, and I was basically just told 
that if I were to fight it would be put on longer. I would just have to accept 
it.10 

7 Family Law Act 1975, s. 60CF. 

8 The Hon. Diana Bryant AO, QC, Submission 847, p. 4. 

9 Victims of Crime Assistance League Inc NSW (VOCAL), Submission 699, p. 3. 

10 In camera Hansard, 11 March 2020. 
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3.9 The committee was also advised that police were often reticent to issue a family 
violence order where family law proceedings were on foot or where the police 
considered it to be a family law matter. VOCAL provided their experience that: 

… many of our clients have been turned away from police stations when 
attempting to provide evidence of repeated and unwanted, stalking and 
intimidation, despite having contemporaneous records and previous police 
event numbers. Often police advice [sic] 'it's a family law issue' and are 
reluctant to take any further action other than to suggest 'talk to a solicitor'.11 

3.10 Similarly, a number of organisations and individuals noted that men who had 
been victims of domestic violence often had difficulty in obtaining a family 
violence order with police assistance:  

I had a guy that was really on the edge. He felt like he was losing his mind. 
His executive functioning was offline, big time. He was being affected by 
domestic violence. He went to the police, and they kind of made a joke of 
him, because he's obviously a guy. Then they said: 'You have no evidence, 
mate. Sorry.' So he walked away.12 

3.11 Where family violence orders were obtained, the committee heard many 
examples of a party’s significant disappointment at the lack of action that was 
taken when these orders were breached: 

[Domestic Violence Orders (DVOs)] etc. are mere pieces of paper and are no 
deterrent to a determined violent abuser. In some instances, DVOs have 
been breached on numerous occasions and reported to the police but no 
action has been taken.13 

3.12 The committee was also informed by a number of individuals that the orders 
against them were based on allegations that they maintained to be false as a 
means to influence the outcome of the family law matter. While this is discussed 
in more detail later in this chapter, the committee’s attention was drawn to the 
impact of such an order on the party subject to the order and to their relationship 
with their children:  

The interim DVO required me to move out of the house, not contact my 
ex-wife and have no contact with the children. After about 2 months I was 
permitted to see the children in the presence of supervisors proposed by my 
ex-wife.14 

3.13 The committee also heard concerns about the time between an interim family 
violence order being made and a contested hearing, as well as the lack of 
recourse when a final order is not made, especially where the party asserts that 

11 VOCAL, Submission 699, p. 4. 

12 Ms Tania Elaine Murdock, Family Dispute Resolution Practitioner, Dispute Management Australia, 
Proof Committee Hansard, 10 March 2020, p. 11. 

13 National Child Protection Alliance, Submission 818, p. 5. 

14 Confidential, Submission 527. 
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this was because the allegations, which they assert were false, were not 
substantiated or were proven to be false:  

I also believe that, where accusations are made, they need to be proven with 
evidence, and, in instances where they are proven to be false, charges should 
ensue without delay. In the event of DVOs, these need to be fully 
investigated and, where they are found to be false and malicious allegations, 
the offender should be charged with perjury to discourage those who use 
this as a way of getting back at the other party.15 

3.14 Further, the first interim report contained a detailed discussion about the ability 
of a person to ‘consent without admission’ to family violence orders, with the 
Australian Brotherhood of Fathers (ABF) suggesting that this option should be 
removed such that a person can either agree to the order or the evidence 
supporting the application for the order is tested in a hearing.16 

Committee view 
3.15 While the committee acknowledges that it is not within its competence to make 

recommendations directed at state and territory laws, the relevance of these 
orders to family law proceedings, and the ability of these orders to impact on 
these proceedings cannot be ignored. Although the committee accepts that false 
allegations of abuse are not widespread—which is discussed in greater detail 
later in the chapter—the committee agrees that where false allegations are 
clearly proven before a state or territory court, an investigation for perjury 
should be given serious consideration. This may have a deterrent effect on those 
looking to abuse the system.  

3.16 The committee supports the statement of the former Justice of the Family Court 
of Australia (Family Court), Professor Richard Chisholm AM, that: 

There is no doubt a risk that family violence orders can sometimes be made 
in circumstances where they are not justified. The seriousness of this risk is 
related to the resources available to the magistrates (and to legal aid): if their 
resources were more adequate, they could no doubt deal with these cases 
more thoroughly, and have ex parte orders in force only for a very short time 
before the respondent would have a chance to set them aside. However if 
the law were to be changed to make it harder for applicants to obtain family 
violence orders, there could be an unacceptable risk that the many people 
who really are in danger may go without protection.  

Family violence orders are of real value to many who suffer from or fear 
violence. They provide a degree of immediate protection in the period 
before the issues can be fully explored. Unfortunately there is a great deal of 
family violence and abuse, especially in the circumstances of family 
breakup, and many people are at risk of death or injury. Although there are 

15 In camera Hansard, 11 March 2020. 

16 See, JSC AFLS First Interim Report, p. 139. 
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problems with family violence orders, their value in providing needed 
protection should not be underestimated.17 

3.17 The committee is not advocating for a change to state and territory laws; 
however, considers that it would be beneficial if the Council of 
Attorneys-General (CAG) undertakes a review of the broader family violence 
order framework to consider what may be done to address the concerns raised 
in this inquiry, particularly around the following issues: 

 how police respond to requests for family violence orders or enforce
breaches of existing orders where a family law matter is on foot;

 what actions should courts take to discourage improper applications, such
as those made based on allegedly false allegations not ultimately upheld on
review of the evidence (including whether any record of such application
should be removed from the alleged perpetrators record);

 the length of time between an interim order and a contested hearing; and
 does the ability to ‘consent without admission’ to a family violence order

have unintended consequences on family law proceedings, and if so, should
any state or federal amendments be made.

3.18 The committee’s recommendation is set out later in this chapter. 

Family violence and the family law system 

Consideration of family violence 
3.19 As with family violence orders, the committee has heard a divergence of views 

in relation to family violence and how it is considered in family law proceedings. 

3.20 The committee heard of many experiences where victims did not raise 
allegations of family violence, often on the advice of a lawyer or other 
professional, for fear of losing their children, not being believed, depicted as the 
hostile parent or being accused of parental alienation. Where a parent did raise 
family violence, they often stated that the courts failed to take family violence 
seriously. The committee was advised of a number of cases where one parent 
felt that the family court did not take family violence orders, criminal 
convictions, disclosures by the victim or other corroborating evidence into 
consideration and had placed the child/ren at risk by providing the offending 
parent with access. For example, AWAVA suggested to the committee that: 

The family law system as it operates at present does not place the safety of 
victims/survivors and their children at its heart. Cultural perceptions 
surround family law that indicate that the disclosure of experiences of 
domestic and family violence will be to the detriment of a victim/survivor. 
The system itself does not do enough to prove otherwise …18 

17 Professor Richard Chisholm AM, Submission 849, pp. 8–9. 

18 AWAVA, Submission 716, p. 18. 
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3.21 By contrast, the committee was also told of situations where a judge is alleged 
to have accepted the family violence order without question and not considered 
any of the evidence refuting the alleged violence.19 

3.22 The first interim report explored the evidence suggesting that a family violence 
order could result in some form of advantage to the protected person in family 
law proceedings. The Men’s Rights Agency expressed their view that it was not 
‘unreasonable to suggest the change to the family law act to elevate the issue of 
domestic violence has clearly encouraged more people to use the domestic 
violence legislation for their benefit, when making an application to the family 
courts’20 and provided a number of examples of the benefits that flow from 
having a family violence order, such as not having to participate in mediation.  

3.23 Other organisations, such as the Australian Bar Association (ABA), stated that 
family violence orders are just one piece of the evidence to be considered but are 
not determinative.21 Similarly, researcher Ms Zoe Rathus AM explained her 
view that these orders are given very little relevance in family law proceedings: 

… the family courts have little regard to the existence of a domestic violence 
order in terms of the parenting orders they will make. The mere existence of 
a DVO is certainly not seen as evidence that there was serious domestic 
violence nor that any domestic violence that has occurred should be relevant 
to parenting order. The fact that one or both parents sought a DVO may be 
considered, but the relevant [sic] and effect of that evidence will vary widely 
depending on the facts.22 

3.24 Where there did appear to be more agreement was around the impact of family 
violence orders on interim orders. The ABA and the Law Council of Australia 
(Law Council) agreed that the presence of a family violence order may cause a 
judge to act cautiously on an interim basis and constrain a child’s time with the 
alleged perpetrator until the evidence can be appropriately tested at the 
hearing.23 There are often lengthy delays between an interim family law order 
and the final trial. Where the allegations are not ultimately made out, this delay 
can have a significant impact on the relationship between the child and parent. 

19 See, JSC AFLS First Interim Report, p. 137. 

20 Men's Rights Agency, Submission 603, p. 12. 

21 See, JSC AFLS First Interim Report, p. 143.  

22 Ms Zoe Rathus AM, Submission 710, p. 2. 

23 See Australian Bar Association (ABA), Submission 87, p. 5; and Law Council of Australia 
(Law Council), Submission 2.2, p. 18. 
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Committee view  
3.25 The issue of delays in the family law system are discussed in detail in Chapter 2. 

It is the committee’s view that the recommendations of the committee regarding 
delays will assist to address the issue of the time between the making of interim 
and final family law orders.  

3.26 The committee also considers that the three-year screening and triage pilot (the 
Lighthouse Project) currently being undertaken in the Federal Circuit Court of 
Australia (Federal Circuit Court), which involves the screening of parenting 
matters for family safety risks at the point of filing, will go a significant way to 
ensuring that family violence issues are appropriately considered by the courts 
and dealt with expeditiously. This will ensure matters where family violence is 
alleged are identified at an early stage of proceedings. These matters will then 
be triaged to an appropriate pathway based on the identified level of risk. 
A specialist list (the Evatt List) has been created to hear matters assessed as 
involving a high risk of family violence. The committee was advised that: 

… high-risk cases would be intensively case managed. There would be an 
offer of immediate assistance, safety planning and other such measures. 
Moderate-risk cases would be, again, offered a safety plan and alerted to the 
support services that might be available. Low risk cases might be assessed 
as suitable for family dispute resolution. For the high-risk cases, the pilot 
will establish a specialist family violence list, which will be overseen by a 
judge and intensively case managed, with a view to having a matter dealt 
with quickly.24 

3.27 Subject to a positive evaluation, the committee considers that the Lighthouse 
Project should be rolled out to all family court locations across Australia (see 
Recommendation 1).  

3.28 The committee notes that the recently introduced ban on direct 
cross-examination—which protects victims of family violence from being 
directly cross-examined by, or having to directly cross-examine, their 
perpetrators in family law proceedings—will also assist the court’s 
consideration of family violence in family law proceedings. As discussed in the 
first interim report, this requires the court to make a determination in advance 
of a hearing whether the ban on direct cross-examination does or should apply, 
bringing the issue of family violence to the forefront of the court's consideration. 
Where it does apply, the Australian Government (Government) has provided 
funding to Legal Aid Commissions to legally represent any 
self-represented parties subject to the ban on direct cross-examination under the 
Family Violence and Cross-examination of Parties Scheme (the 
cross-examination scheme). This funding applies to both the alleged victim and 

24 Ms Alexandra Mathews, Assistant Secretary, Family Safety Branch, Families and Legal System 
Division, Legal Services and Families Group, Attorney-General’s Department (AGD), Proof 
Committee Hansard, 14 February 2020, p. 9. 
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the alleged perpetrator if they do not have private legal representation. This 
ensures that both parties are represented by a qualified lawyer who will assist 
the family court to obtain and test the relevant evidence concerning the existence 
and nature of alleged family violence.  

3.29 While this reform has been well received, the committee was advised of some 
teething issues concerning the adequacy of the Legal Aid funding for this new 
cross-examination scheme. The cross-examination scheme has received 
significantly more applications for assistance than was anticipated. The 
Government has addressed this shortfall in the Budget 2020–21 by providing an 
additional $7.4 million in 2020–21 for the scheme.  

Perjury and false allegations 
3.30 The first interim report canvassed the evidence provided by individual 

submitters and organisations on the incidence of a party making false 
allegations of family violence as a tool to influence the outcome of a family law 
proceeding. The evidence provided by various stakeholders was inconsistent. 
The Men’s Rights Agency contended that ‘police suspect that one in four DV 
allegations are false, magistrates suspect that only five per cent are genuine.’25 
Single Parenting is Killing our Kids referred to a 2014 study of 107 children in 
the United Kingdom which found that ‘in 70% of cases the allegations of 
physical and sexual abuse were deemed false and in 24% of cases the allegation 
was unsubstantiated leaving a very small percentage of abuse cases upheld.’26 

3.31 By contrast, a number of organisations noted the lack of empirical evidence to 
support the notion that false allegations are widespread in the family law 
system. No to Violence advised the committee that: 

There is an often-broadcast belief that mothers in the family law court 
fabricate allegations of family violence to help their family law cases. 
However, the evidence shows that this is not the case and that women are 
disinclined to raise family violence allegations due to a fear of not being 
believed. The research shows that false allegations are much rarer than the 
issue of victim survivors not reporting abuse and the minimisation and 
denial of abuse by men who use violence.27 

3.32 With regard to victim survivors not reporting abuse, the committee was advised 
that: 

25 Men's Rights Agency, Submission 603, pp. 14–15. 

26 Single Parenting is Killing our Kids, Submission 879, p. 20, citing: 'False allegations of child abuse in 
contested family law cases: The implications for psychological practice', Journal of Educational and 
Child Psychology, September 2014. 

27 No to Violence, Submission 739, p. 13. 
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 in its 2016 Personal Safety Survey, the Australian Bureau of Statistics
(ABS) reported that only around 31% of female victims of physical assault
and 13% of female victims of sexual assault actually report to police.28

 54.1% of males who have experienced current partner violence have
never told anybody about it, along with 20.9% of males who have
experienced previous partner violence.29

3.33 It was also noted that family court referrals to police to investigate an allegation 
of perjury is rare. The committee was advised that: 

The [Family] Courts do not keep specific data regarding the number of times 
allegations of perjury are raised in proceedings, and the extent to which 
these allegations are tested against evidence provided. The decision to refer 
an allegation of perjury to the Courts’ Marshal is at the discretion of the 
individual judge. In the 2019-20 financial year, the Courts referred one 
matter involving perjury to the Australian Federal Police for investigation.30 

Committee view  
3.34 The committee is persuaded by the evidence of former Chief Justice of the 

Family Court, the Hon Diana Bryant AO QC, and former Family Court Judge, 
Professor the Hon Nahum Mushin AM, which was canvassed in the first interim 
report. Both of whom agree that parties before the family court often have very 
different perceptions of what has occurred during the same incident but do not 
accept that parties frequently set out to deliberately misrepresent or invent the 
facts. Professor Mushin observed: 

I do not accept the sometimes ventured view that there are frequent 
circumstances in which evidence, particularly of family violence and child 
abuse, is 'made up' or 'invented'. Making such an allegation publicly is 
usually profoundly difficult for a litigant. In my experience, there are 
circumstances in which a victim of violence is not prepared to allege 
violence for fear of being disbelieved. 

However, there are circumstances in which witnesses exaggerate allegations 
of violence as distinct from suggesting behaviour which has never occurred. 
That is not necessarily lying under oath. The human mind has the 
propensity to come to believe things as a result of the stressful nature of 
relationship breakdown. Part of a Judge’s role is to determine the truth.31 

28 Women's Safety NSW, Submission 727, p. 13. In the 2016 Personal Safety Survey, the Australian 
Bureau of Statistics also reported that approximately one in four women (23 per cent or 2.2 million) 
and one in thirteen men (7.8 per cent or 703 700) experienced violence by an intimate partner, see: 
Australian Bureau of Statistics, Personal Safety, Australia, Report 4906.0, 8 November 2017, 
https://www.abs.gov.au/statistics/people/crime-and-justice/personal-safety-australia/latest-release 
(accessed 14 January 2021).  

29 Australian Brotherhood of Fathers (ABF), Submission 1668, p. 33. 

30 Family Court of Australia, answers to written questions on notice, p. 2 (received 11 December 2020). 

31 Additional document, Opening statement of Professor the Hon. Nahum Mushin AM, 
Public Hearing, 16 September 2020 (received 15 September 2020). 

https://www.abs.gov.au/statistics/people/crime-and-justice/personal-safety-australia/latest-release
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3.35 Similarly, the Hon Diana Bryant recounted: 

In family violence matters in particular, to the best of my recollection I have 
rarely, if ever come across a matter in which I've been satisfied that one party 
has totally fabricated an allegation of family violence. Where facts are 
disputed, and found not to be accurate, more often they will be either an 
exaggeration of what occurred, or a failure to include relevant matters which 
might reflect upon their own part in this process. It is not absolute, but rarely 
occurs that the other party when faced with an allegation will totally deny 
the violence alleged.32 

3.36 That is not to say that the committee does not accept that false allegations are 
made in family law proceedings. The committee accepts that this does happen 
on occasion but does not agree with the notion that this is prevalent within the 
family law system. However, where it does occur it is important that the family 
courts have the appropriate tools to provide legal consequences for any false 
testimony provided. The committee has heard the concerns raised about the 
absence of penalties where a party has deliberately provided false evidence or 
allegations to the court.  

3.37 The committee has considered the existing powers of the Family Court, as 
highlighted in the first interim report. These include the power to refer a party 
for investigation for perjury, the power to hold a party in contempt of the court 
and the ability to make a costs order against an offending party. The existing 
powers are in the committee’s view sufficient.  

3.38 There were a number of calls for the committee to recommend increasing the 
penalty for perjury. As perjury is a criminal offence under state, territory and 
Commonwealth criminal legislation, this is outside the remit of amendments to 
the Family Law Act. However, as perjury in family law proceedings would be 
captured under section 35 of the Commonwealth Crimes Act 1914, which is 
punishable by 5 years imprisonment, the committee considers that this penalty 
is adequate.  

3.39 There were also calls for, where a person is found to have knowingly made a 
false allegation of family violence or abuse, that the person should be punished 
by losing the custody of the child/ren. The committee does not agree. The 
purpose of family law parenting proceedings is to determine the best interests 
of the child/ren. The committee is persuaded by the submission of the Family 
Law Practitioners’ Association of Queensland where it stated: 

That a child has a parent who is prepared to mislead a Court is not directly 
relevant to the parenting arrangements which ought be implemented for 
that child. The reality is that the needs of the child may mean that even a 
parent who has, for example, perjured themselves ought to continue to 
provide for those needs.33 

32 The Hon. Diana Bryant AO, QC, Submission 847, p. 4. 

33 Family Law Practitioners’ Association of Queensland, Submission 116, pp. 2–3. 
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3.40 The committee agrees that to impose a punitive outcome of losing the custody 
of the child, while certainly a deterrent, would ameliorate the stated objective of 
section 60B (to achieve the best interests of children), and cannot be 
countenanced. However, the committee encourages the court, in circumstances 
where the evidence is clear that a false allegation has deliberately been made, to 
refer these matters to the Commonwealth Director of Public Prosecutions for 
investigation and, where appropriate, prosecution. 

3.41 To facilitate this consideration, the committee is of the view that the family 
courts should establish a mechanism by which parties and judges can refer 
allegations of perjury and/or wilfully misleading the court to a designated 
officer, such as a registrar, for review. Where there is evidence to support the 
claim of perjury, the matter would then be referred by the court to the police 
and Commonwealth Director of Public Prosecutions for investigation.  

Recommendation 12 
3.42 The committee recommends that the Family Court of Australia and the 

Federal Circuit Court of Australia establish a mechanism by which 
allegations of a person wilfully misleading the court in family law 
proceedings can be reviewed, and where appropriate, referred for 
investigation for perjury.  

3.43 Although outside the remit of the committee, the committee nonetheless wishes 
to acknowledge the evidence provided by a number of submitters regarding the 
difficulty in regard to the lack of independent mechanism for, and lack of 
transparency about, complaints regarding judicial performance. This is an issue 
the committee considers the government should give further consideration to 
within an appropriate forum. 

Consistency between family law and family violence orders 
3.44 As discussed in the first interim report, section 68R of the Family Law Act allows 

state and territory courts to revive, vary, revoke or discharge specified Family 
Law Act orders to resolve inconsistencies between family violence orders and 
Family Law Act orders allowing persons to spend time with a child. However, 
it has been suggested that there is a lack of knowledge of, or a reticence by state 
or territory judges to use, this provision. This can lead to inconsistencies 
between family violence and family court orders, creating confusion and 
potentially greater danger to a party who is unsure what orders they are 
required to give precedence to. 

3.45 Similarly, family law courts can make family law orders that are inconsistent 
with family violence orders and make the family violence order invalid to the 
extent of the inconsistency34; but the Family Law Act does not allow the family 

34 See Family Law Act, section 68Q. 
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court to amend the family violence order. This also creates confusion for parties. 
As such there is what has been described as a “jurisdictional gap” between the 
family courts and state and territory courts and there is currently a lack of 
certainty regarding the accrued jurisdiction of the family courts.  

3.46 The ALRC 2019 Report provides a detailed overview of constitutional issues 
arising in relation to child welfare and protection and the current limits of 
accrued jurisdiction in the family law courts.35 

3.47 In Secretary, Department Of Health And Human Services v Ray [2010] 
FamCAFC 258, the Full Court found that the parens patriae36 jurisdiction of the 
Tasmanian Supreme Court did not fall within the accrued jurisdiction of the 
Court and, therefore, the Court had no jurisdiction to make order binding a third 
party with parental responsibility. However the Court did not state that 
jurisdiction in child welfare matters could never be exercised by the Family 
Court using the doctrine of ‘accrued jurisdiction’. Rather, the Court found that, 
at least, there needed to be a “pending dispute, claim or proceeding existing 
under [state] law”. 

3.48 Applying this reasoning, if there is a current family violence order or 
proceedings on foot in a state or local court, then the family court arguably has 
accrued jurisdiction to deal with the matter as the resolution/ongoing force of 
the Family Violence Order will undoubtedly be integral to the determination of 
the issue before the Family Court. However, if there is no ongoing dispute, the 
reasoning in Ray would be applicable.  It is to be noted that the reasoning in Ray 
has been the subject of commentary suggesting that no proceeding need be on 
foot in order for accrued jurisdiction to arise. However, without express 
authority to that effect it appears that the reasoning in Ray would be applied. 

3.49 The “jurisdictional gap” will remain unless and until the family courts are able 
to determine the issue of accrued jurisdiction or there was a referral of powers 
from states on this issue.  

Definition of family/ domestic violence 
3.50 The committee has also heard complaints from some submitters that differences 

in the definition of family or domestic violence between Commonwealth, state 
and territory jurisdictions can cause confusion and misunderstanding, and may 
lead to unjust outcomes, especially with regard to one parent being able to 
maintain contact with their children. 

35 See Australian Law Reform Commission (ALRC), Family Law for the Future — An Inquiry into the 
Family Law System, ALRC Report 135, 2019, March 2019, pp. 125–129 (ALRC 2019 Report). 

36 Parens patriae, meaning 'parent of the state' or 'parent of the nation', is a doctrine that grants courts 
and other arms of government the inherent power and authority of the state to protect persons who 
are legally unable to act on their own behalf. 
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3.51 Family violence is defined for the purposes of the Family Law Act in section 
4AB to mean ‘violent, threatening or other behaviour by a person that coerces 
or controls a member of the person’s family (the family member), or causes the 
family member to be fearful.’ The provision also includes a non-exhaustive list 
of examples that may constitute family violence: 

(a) an assault; or

(b) a sexual assault or other sexually abusive behaviour; or

(c) stalking; or

(d) repeated derogatory taunts; or

(e) intentionally damaging or destroying property; or

(f) intentionally causing death or injury to an animal; or

(g) unreasonably denying the family member the financial autonomy that
he or she would otherwise have had; or

(h) unreasonably withholding financial support needed to meet the
reasonable living expenses of the family member, or his or her child, at a
time when the family member is entirely or predominantly dependent on
the person for financial support; or

(i) preventing the family member from making or keeping connections with
his or her family, friends or culture; or

(j) unlawfully depriving the family member, or any member of the family
member’s family, of his or her liberty.37

3.52 This definition differs from those in the states and territories, which also differ 
between each other.38 

Committee view  
3.53 Earlier in this chapter the committee recommended that the Council of 

Attorneys-General (CAG) review the broader family violence order framework 
to consider what may be done to address some of the concerns raised in this 
inquiry. The committee considers that any consideration of the issues raised 
should include whether state and territory legislation should require a court 
making a family violence order to inquire about any relevant Family Law Act 
orders and then take such steps as is necessary so as to avoid inconsistencies 
between the two orders. At least two jurisdictions, Victoria and South Australia, 
already have similar provisions.  

3.54 The committee also notes the issue raised in a confidential submission that there 
is currently no power for a magistrate to make changes to family law orders 
where one party has been convicted of a family violence offence but there are 

37 Family Law Act, subsection 4AB(2). 

38 See, for example, Domestic and Family Violence Protection Act 2012 (Qld) section 8; Restraining Orders 
Act 1997 (WA), section 5A; Domestic Violence and Protection Orders Act 2008 (ACT), subsection 13(1). 
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no family violence orders in place.39 This appears to the committee to be 
anomalous. The committee believes that the Commonwealth should be a party 
to any CAG consideration of family violence orders and this issue should also 
form part of that consideration. The committee therefore considers that, should 
such a power be warranted, this can be done through amendment to the Family 
Law Act.  

3.55 Similarly, the committee considers that CAG should also consider whether the 
family court can or should be able to make changes to a family violence order 
that is in effect in a matter before them to ensure consistency with family court 
orders and the appropriate protection of the parties. This may require 
consideration of a referral of powers or an application to the High Court for 
clarification.  

3.56 In addition, the committee is of the view that CAG should review the definitions 
of domestic violence at the Commonwealth, state and territory level to bring 
about a uniform definition. The committee expects that these definitions would 
have been considered by CAG in the development of the model provisions for 
the National Domestic Violence Order Scheme but no uniform definition was 
included. The committee regards this lack of uniformity to be less than ideal and 
proposes that it be revisited with a view to the adoption of a uniform definition. 

3.57 Senator Hanson believes that domestic violence should be categorised into 
levels of seriousness and clearly defined to ensure that parents are not unfairly 
prevented from maintaining contact with their children or adversely impacted 
in their employment. 

3.58 The committee notes that Recommendation 14 regarding information-sharing 
of family violence and family law orders between jurisdictions also has 
relevance to this issue.  

Recommendation 13 
3.59 The committee recommends that the Commonwealth, states and territories, 

through the Council of Attorneys-General, undertake a review of the state and 
territory family violence order framework to consider what may be done to 
address the concerns raised in this inquiry, particularly in relation to the 
following issues: 

 how police respond to requests for family violence orders or enforce
breaches of existing orders where a family law matter is on foot;

 how breaches of federal personal protection orders can be acted upon by
state and territory police promptly to ensure protected persons, including
children, are not left without protection;

39 Confidential, Submission 550. 
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 what actions should courts take to discourage improper applications, such
as those made based on allegedly false allegations not ultimately upheld
on review of the evidence (including whether any record of such
application should be removed from the alleged perpetrators record);

 the length of time between an interim order and a contested hearing;
 does the ability to ‘consent without admission’ to a family violence order

have unintended consequences on family law proceedings, and if so,
should any state or federal amendments be made;

 whether state and territory legislation should require a court making a
family violence order to inquire about any relevant Family Law Act 1975
orders and then take such steps as is necessary so as to avoid
inconsistencies between the two orders;

 whether there should be a power for a magistrate to make changes to
family law orders where one party has been convicted of a family
violence offence but there are no family violence orders in place (noting
that this is a matter for discussion between the states/territories and the
Commonwealth and would require an amendment to the Family Law
Act 1975); and

 whether judges of the family law courts can or should be able to amend a
family violence order that is in existence between the parties before it to
ensure consistency with family law orders.

3.60 The committee also recommends that the Council of Attorneys-General 
undertake a review of the definitions of domestic violence to ensure a 
uniform approach by Commonwealth, state and territory governments. 

Information-sharing 
3.61 As highlighted in the first interim report, a key issue in relation to consideration 

of family violence allegations is the need for improved interaction and 
information-sharing between family law courts and state and territory family 
violence and child protection jurisdictions. This would ensure that all relevant 
information concerning family violence and the risk to parties is available to the 
respective courts. 

3.62 As noted in the Australian Law Reform Commission (ALRC) report into Family 
Law for the Future—An Inquiry into the Family Law System: 

The federal family courts have limited investigative powers to follow up 
allegations made in family law proceedings that indicate potential risks to 
the parties, their children and third parties. The federal family courts are 
reliant on receiving information from state and territory courts and agencies 
about risks to families and children to inform decision making and better 
protect against risk. In particular, the federal family courts often require 
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information from child protection departments and police in order to arrive 
at appropriate orders.40 

3.63 The committee was advised of a number of initiatives being progressed to 
address this issue, including: 

 [Together with all State and Territory Governments, a commitment,]
through the CAG, to developing an information sharing regime so that
family violence, child protection and family law orders, judgments,
transcripts and other relevant documentation are accessible at an early
stage of investigations and court proceedings to support informed,
efficient and effective decision-making in the best interests of children
and families at risk of experiencing family violence or abuse.

 $10.4 million provided over three years to pilot the co-location of state
and territory officers, such as child protection practitioners and policing
officials, in family law courts across Australia. This measure will increase
the quality and timeliness of information shared between systems,
helping to ensure courts have the right information to support decision-
making that promotes the best possible outcomes for children and a court
system that is responsive to safety risks.

 Funding committed to consider how technology could assist with
sharing information about family violence between the family law courts
and the family violence and child protection systems.41

Committee view  
3.64 The committee is cognisant that these reforms are in the pilot or developmental 

stage and need to be appropriately evaluated. However, the work being 
undertaken appears to be comprehensive in addressing the concerns raised and, 
once implemented, should provide the appropriate framework for the 
collaboration, coordination and integration of the family law, family violence 
and child protection jurisdictions. The committee notes that the current 
information-sharing regime and co-location pilot have been developed 
independently of a unified technology platform and are process driven to 
ensure the swift and effective exchange of information between agencies and 
courts in different jurisdictions. 

3.65 The committee supports this work and, subject to a positive evaluation of the 
co-location pilot, recommends that the pilot be expanded to all family court 
registries and locations. The co-location of police and child protection officers in 
the family court enables the swift sharing of information between police, child 
protection and courts without the need for an integrated IT system. This 
recommendation for expansion of the pilot based on a positive evaluation has 
been included in Recommendation 1 in Chapter 2. 

40 Australian Law Reform Commission (ALRC), Family Law for the Future—An Inquiry into the Family 
Law System, ALRC Report 135, 2019, March 2019, p. 143. 

41 AGD, Submission 581, Attachment A. 
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3.66 The committee notes that it is important that all relevant information concerning 
family violence and the risk to parties is easily accessible for the courts. This is 
particularly true in urgent matters where issues of risk are raised and must be 
assessed without delay. The information-sharing regime should result in 
accessibility at an early stage of family court proceedings to child protection and 
family violence orders, judgments, transcripts and other relevant 
documentation. The finalisation of the scoping study will clarify how 
technology can assist such information-sharing. The committee recommends 
that, once the information-sharing regime has been finalised and is in place, the 
Government develop with state and territory governments an appropriate 
technology platform to support the sharing of this information. This would 
allow the family courts to have immediate access to current and enforceable 
family violence orders without the need to rely upon evidence filed by the 
parties. The committee is aware that the current reliance upon subpoenas and 
evidence filed by parties impedes the courts’ ability to promptly and accurately 
assess risk in a matter. 

3.67 The committee is aware that a major issue that would need to be overcome is 
the inconsistency and potential incompatibility between the information 
technology systems and resources between the state and federal courts. It would 
be necessary for a system to be developed that enabled the transfer of 
information between the courts without significant increased burden on the 
current resources of the courts. Alternatively, further resourcing may be 
required to enable a national shared database to be effectively implemented and 
to operate in a timely and efficient manner. 

Recommendation 14 
3.68 The committee recommends that, subject to the finalisation of the 

information-sharing regime currently being progressed through the Council 
of Attorneys-General, that the Australian Government lead the development 
of an appropriate technology platform for information-sharing between 
family law, child protection, and family violence systems at a 
Commonwealth, state and territory level. 

Training for family law professionals 
3.69 The need for specialised training for judges and other professionals engaged in 

the family law system has been raised in a number of previous inquiries, such 
as the ALRC 2019 Report and the House of Representatives Standing Committee 
on Social Policy and Legal Affairs Report, A better family law system to support and 
protect those affected by Family Violence, (2017 Family Violence Report), and was a 
regular issue raised in submissions and oral evidence in this inquiry:  

There is limited understanding of family violence, trauma, cultural issues 
and disability amongst many professionals working in the system. This can 
lead to poor management of risks to the safety of children and women. We 
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need comprehensive and ongoing training of all professionals working 
within the family law system—including family consultants, lawyers, 
judges and interpreters—in a range of issues, including family violence and 
trauma-informed practice, cultural competency, LGBTQ awareness and 
disability awareness. 42 

3.70 The committee specifically heard about a 2015 research project that indicated 
that: 

… the belief that women make false or exaggerated claims of family violence 
to obtain tactical advantage in family law proceedings persists among 
members of the legal professional ...43 

3.71 The Attorney-General’s Department (AGD) and the Department of Social 
Services have advised of the following measures that have been implemented 
which are relevant to this issue: 

 Funding for specific training and resources in family violence, such as the
online National Domestic and Family Violence Bench Book and the funding
of the National Judicial College of Australia to deliver family violence
training to family law and other judges.44

 $26.2 million to continue the DV-alert training program, which provides
free, nationally-accredited training to build the capacity of health, allied
health and community frontline workers to recognise, respond to and
appropriately refer domestic and family violence. Frontline workers include
legal professionals and court services.45

 In the 2017–18 Budget, the Federal Court of Australia was provided with
additional resourcing to employ up to 16 family consultants and $180 000
over two years to improve the training available to these consultants. The
funding has been used to develop new induction training and an advanced
family violence training program for family consultants.46

3.72 The CAG Family Violence Working Group (the CAG FVWG) is also identifying 
options for improving the family violence competency of professionals working 
in the family law and family violence systems. In 2019, the CAG FVWG 
conducted a consultation process on options for improving the family violence 
competency of legal practitioners. A consultation paper was developed which 
sought feedback on family violence capabilities required by legal practitioners, 

42 Ms Liz Snell, Law Reform and Policy Co-ordinator, Women's Legal Service New South Wales; and 
Spokesperson, Women's Legal Services Australia, Proof Committee Hansard, 13 March 2020, p. 59.  

43 NSW Bar Association, Submission 227, p. 48.  

44 See AGD, Submission 581, Attachment B, p. 16. 

45 Department of Social Services, Submission 95, p. 5. 

46 See AGD, Submission 581, Attachment B, p. 17. 
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and at which stage in their careers they should be addressed. The CAG FVWG 
was to report back to CAG in mid-2020.47 

Committee view 
3.73 While the committee acknowledges that there has been increased focus on 

professional training in recent years, the committee is of the view that the 
training must include core components based on the information that has been 
raised in this inquiry. As such, the committee considers that all family law 
professionals, including judges, should be required to undertake regular 
professional training, that includes specific training on issues of: 

 family violence and child abuse, including coercive control; and
 complex trauma/ trauma informed practice, including child responses to

trauma and abuse.

3.74 The recommendation below also includes other proposals for additional 
training which have been discussed in other chapters of this report, as indicated 
in the footnotes. 

Recommendation 15 
3.75 The committee recommends that all family law professionals, including 

judges, undertake regular professional training, including in the areas of: 

 family violence and child abuse, including coercive control;
 complex trauma/ trauma informed practice, including child responses to

trauma and abuse;
 characteristics of systems abuse; 48

 unconscious bias;49

 family systems; 50

 parental alienation dynamics; 51

 engaging and communicating with children;52 and
 disability awareness.

Legal Services 
3.76 As discussed in the first interim report, the committee received much evidence 

about the need for additional legal services, particular with regard to the small 
number of people who qualify to receive Legal Aid. Mrs Gabrielle Canny, the 

47 See AGD, Submission 581, Attachment B, p. 17. 

48 See discussion of this issue in Chapter 2. 

49 See discussion of this issue in Chapter 2. 

50 See discussion of this issue in Chapters 2 and 4. 

51 See discussion of this issue in Chapter 4. 

52 See discussion of this issue in Chapter 4. 
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Director of Family Law Working Group of National Legal Aid, told the 
committee: 

… so 14 per cent of the Australian population at that time, late 2014, were 
living in poverty, but only eight per cent at that time were eligible for legal 
aid.53 

3.77 Other witnesses told the committee of the difficulty for some parties, to pay for 
legal costs. The committee also received evidence that, once one party obtained 
legal aid, it was difficult for the other party who had similar means to also 
receive aid. This appeared to be an anomaly to the committee and results in an 
imbalance between the parties. This was distinct to issues regarding conflict of 
interests, where the legal aid commission is able to represent one party and 
utilises a panel lawyer from a private firm to represent the other party. In some 
regional and rural areas, there may be limited panel lawyers available. 
However, the committee is aware that this system is used effectively in terms of 
duty advice in the Southport Specialist Domestic and Family Violence Court.  

3.78 The committee heard evidence of the importance of funded legal services 
including legal aid and community legal centres. Caxton Legal Centre in their 
submission to the committee recommended that: 

 Commonwealth and state government funding contracts to community
services, FDR programs, legal aid bodies and community legal centres be
better coordinated so that the right mix of funding is allocated (funding
usually comes in uncoordinated dribs and drabs which effects all service
providers in delivering seamless, well connected services, especially to
families with complex needs);

 Community legal centres and legal aid bodies should receive adequate
and ongoing funding to provide legal and social support services to
disadvantaged clients.54

Committee view 
3.79 The committee has heard the calls for additional funding for legal aid and 

community legal centres to support the most disadvantaged and vulnerable 
members of our community as they traverse the family law system. The 
committee notes that the measures included within this report to address delays 
and costs will also help to decrease the costs of these bodies and hopefully 
enable them to assist additional people. However, the committee agrees that 
more adequate and on-going funding of these bodies is needed.  

53 Mrs Gabrielle Canny, Director, Family Law Working Group, National Legal Aid, Proof Committee 
Hansard, 27 May 2020, p. 37. 

54 Caxton Legal Centre, Submission 744, p. 20. 
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Recommendation 16 
3.80 The committee recommends that the Australian Government increase 

funding to Legal Aid and community legal centres, including funding to 
enable Legal Aid Commissions to relax their means tests so as to increase legal 
assistance to vulnerable families.  

3.81 The committee also recommends that Legal Aid Commissions then review 
their means and merits policy to allow funding of both parties in appropriate 
circumstances. 

Family Advocacy and Support Service 
3.82 As shown from the above discussion, there are a number of new initiatives that 

have been implemented, are being piloted or are being developed to improve 
the way in which family violence is considered in family law proceedings.  

3.83 The committee received significant evidence about the effectiveness of the 
Family Advocacy and Support Service (FASS) (which commenced providing 
services in 2017) and how it assists various aspects of the family law system. The 
FASS is an initiative that increases the capacity of duty lawyer services in family 
law court registries and integrates family violence support services, to help 
families affected by family violence with matters before the family law courts. 
The FASS provides support to both the alleged victim and alleged perpetrator. 

3.84 In addition, one of the key functions of the FASS is 'assisting families to 
transition between, and manage matters across, the Commonwealth family law, 
state family violence and state child protection jurisdictions'.55 Furthermore: 

The lawyers engaged in FASS (as the review of the pilot scheme showed), 
had the great advantage of being involved in both state and federal 
jurisdictions. They were shown in the review to be able to smooth the 
pathways, to reduce the confusion and to increase the provision of needed 
information to the litigants.56 

3.85 The FASS Evaluation released in October 2018 found it to be an effective and 
important program which fills a gap in both legal and social service provision 
to family law clients with family violence matters. It found that the FASS has 
increased awareness of family violence by clients and family law stakeholders, 
increased feelings of support and levels of help-seeking by clients with 
experience of family violence, and contributed to positive legal and social 
outcomes for clients.57 As a result of this positive independent evaluation, the 

55 Project Agreement for Family Advocacy and Support Services, paragraph 10(e), 
http://www.federalfinancialrelations.gov.au/content/npa/community_services/project-
agreement/family_advocacy_and_support_services.pdf (accessed 4 August 2020).  

56 ALRC 2019 Report, p. 142. 

57 See Inside Policy, An Evaluation of the Family Advocacy and Support Services: Final Report, 
18 October 2018. 

http://www.federalfinancialrelations.gov.au/content/npa/community_services/project-agreement/family_advocacy_and_support_services.pdf
http://www.federalfinancialrelations.gov.au/content/npa/community_services/project-agreement/family_advocacy_and_support_services.pdf
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Government committed a further $22.6 million to extend the FASS for three 
years from 1 July 2019. 

3.86 The committee has heard that there are a lack of resources for men who have 
been victims of family violence in the family law system. The committee also 
heard that the FASS fills that gap by providing legal and support services for 
men who have experienced family violence, either as victims or perpetrators. 
The issue of support services is discussed in more detail in Chapter 5. 

3.87 After the positive independent evaluation, the Government committed an 
additional $7.84 million from 1 July 2019 over three years for dedicated men's 
support workers to be engaged in all FASS locations. The dedicated men's 
support workers provide access to appropriate support services for both alleged 
perpetrators and male victims of family violence involved in family law 
proceedings, including parenting programs and men's behavioural change 
programs.58 

Committee view 
3.88 The committee understands that the FASS is available at the majority of Family 

Court and Federal Circuit Court registries and circuit locations but not at every 
registry or circuit location. The committee supports the expansion of the FASS 
to all registry and circuit locations with ongoing funding to be provided for all 
FASS locations, with appropriate resourcing in rural and regional areas. 

3.89 The committee’s recommendation on the expansion of the FASS is contained in 
Recommendation 26 in Chapter 5 where the committee considers the extension 
of the FASS to case management services. 

58 AGD, Submission 581, Attachment B, pp. 13–14. 
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Chapter 4 
Changes to the Family Law Act—parenting and 

property 

The family law system is inherently controversial as it is dealing with 
emotional issues around children and property at a time when the parties 
are in conflict; and it is often not possible to sever a relationship with the 
other party, particularly where children are involved. 

… the majority of family law matters do not engage with the Court. A 
minority of separating couples go to court. Of those who separate, 
70 per cent manage to work out their arrangements (children and property) 
without lawyers, formal dispute resolution or court. Those who do need 
help of lawyers and who may end up at court, are more complex—family 
violence allegations, drug and alcohol problems, mental health concerns and 
sexual abuse allegations.1 

4.1 This chapter will firstly examine the complex legislative framework that applies 
to parenting and property proceedings under the Family Law Act 1975 (Family 
Law Act) before addressing the evidence and discussion of parenting and 
property matters that appeared in Chapters 8 and 9 of the committee’s first 
interim report. 

Complex legislative framework 
4.2 One of the key messages that the committee heard throughout this inquiry was 

that the Family Law Act was too voluminous and complex, making it very hard 
for individuals, lawyers and judges to navigate. As discussed in the first interim 
report, both submitters to this inquiry, and the ALRC, called for the 
simplification of the Family Law Act. As the Attorney-General’s Department 
(AGD) noted in its submission: 

The complexity of the Family Law Act has contributed towards community 
misunderstanding of key elements of the law, which particularly affects self-
represented litigants and those seeking to resolve their matters outside of 
the courts.2 

4.3 The Australian Bar Association highlighted an example of the complexity in 
parenting matters: 

Through a succession of amendments, it now takes 42 separate steps to 
determine what is in a child's best interests. In turn, to cover each of these 
steps and to address the relevant considerations each requires makes for 
longer affidavits, longer cross-examination, longer submissions, longer 
judgment writing time and longer judgments: i.e., more time, more 

1 National Foundation for Australian Women, Submission 118, p. 3. 

2 Attorney-General’s Department (AGD), Submission 581, p. 21. 



80 

resources and more money. A simplified Part VII would go a long way to 
reducing the time, resources and money spent on each of these matters and 
would make the system far easier to understand and navigate.3 

4.4 Similarly, the committee heard that legislative provisions detailing the division 
of property in family law matters are highly discretionary, vague and unclear 
‘which invites litigation and makes the resolution of disputes unnecessarily 
expensive’.4 This makes the ability to predict the outcome that would be 
achieved in court for the division of property difficult, especially for those who 
are not legally represented. 

4.5 As noted in the first interim report, Victoria Legal Aid (VLA) stated that: 
The current highly discretionary approach to property settlements is not 
affordable or useful for many Victorians, especially those who do not meet 
legal aid eligibility criteria and cannot afford the cost of private legal 
representation. Additional legislative guidance would help to clarify the 
decision-making process and provide parties with more confidence to 
negotiate in the shadow of the law.5 

4.6 As also discussed in the first interim report, the Australian Law Reform 
Commission (ALRC) report, An Inquiry into the Family Law System (ALRC 2019 
Report), recommended a number of amendments to the parenting and property 
provisions in the Family Law Act, including reducing and simplifying the 
factors to be taken into account in determining which arrangements are most 
likely to promote a child's best interests;6 simplifying the list of matters that a 
court consider when considering whether to alter the property interests of the 
parties; and setting out a recommended approach to property division.7 

Committee view 
4.7 Notwithstanding the recommendations made in this chapter to specific sections 

of the Family Law Act, based on its own observations of evidence presented to 
the inquiry, the committee agrees with the ALRC’s statement in its report that 
‘[t]he family law system, including its legal frameworks, should be designed to 
be as accessible and comprehensible as possible to all families who need to use 
it’. The committee also agrees with the ALRC’s observation that submissions to 
that inquiry ‘clearly indicated that the Family Law Act is currently not meeting 
this need’.8 The committee notes the ALRC’s recommendation that the Family 

3 Australian Bar Association, Submission 87, p. 2. See also, Family Law Reform Coalition, 
Submission 597, pp. 15–16. 

4 Professor Patrick Parkinson AM, Submission 93, p. 1. 

5 Victoria Legal Aid (VLA), Submission 120, p. 19. 

6 See, ALRC 2019 Report, p. 155. See also, Recommendations 4 to 10, pp. 15–16. 

7 See, ALRC 2019 Report, pp. 218–219. See also, Recommendation 11. 

8 Australian Law Reform Commission (ALRC), Family Law for the Future — An Inquiry into the Family 
Law System, ALRC Report 135, 2019, March 2019, p. 425 (ALRC 2019 Report). 
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Law Act and its subordinate legislation be redrafted,9 and considers that in the 
first instance the Australian Government (Government) consider simplifying 
Part VII of the Family Law Act.10 

Parenting 
4.8 The committee acknowledges that parenting orders, including those made by 

consent, are only made in approximately three per cent of all family law 
matters.11 As noted by the AGD in its submission, ‘the vast majority of parents 
agree parenting arrangements between themselves’.12 

4.9 The committee received little evidence about this vast majority of parents who 
do not require parenting orders—individual submitters to this inquiry, and the 
organisations that represented their interests, had many concerns about the 
family law system, particularly as it related to parenting matters such as 
custody, visitation and allegations of one parent turning their child against the 
child’s other parents.  

4.10 The committee’s first interim report examined many of the issues that were 
raised with the committee with respect to parenting matters. While these are 
important issues for many of the submitters to this inquiry, this second interim 
report does not re-examine all of the issues raised in the first interim report.  

4.11 The following discussion about parenting matters will therefore relate 
predominantly to what the committee considers to be the most pressing issue—
assisting parties to those three per cent of highly complex family law matters 
that are expected to require resolution by the courts. It is the committee’s view 
that it is most beneficial to all parties to a dispute—including the children of 
disputing parties—to avoid protracted proceedings in the Family Court of 
Australia (Family Court) or Federal Circuit Court of Australia (Federal Circuit 
Court). It is also the committee’s view that there are a number of ways that the 
Government can facilitate a cheaper, timelier and fairer resolution of parenting 
disputes for the benefit of all parties. This section therefore examines areas for 
improvement with respect to parenting matters and sets out the committee’s 
views on: 

 shared parental responsibility;
 children’s views;
 independent children’s lawyers;
 enforcement of parenting orders;

9 Recommendation 55. 

10 In respect of specific changes this Part of the Family Law Act 1975 (Family Law Act), see, 
Recommendations 4–10 and 38–42. 

11 AGD, Submission 581, p. 21. 

12 AGD, Submission 581, p. 21. 
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 parental alienation; and
 children’s contact services.

4.12 In making recommendations about parenting matters, the committee 
acknowledges the recommendations made by the ALRC 2019 Report with 
respect to Part VII of the Family Law Act. The committee encourages the 
Government to provide its considered response to the ALRC’s report, Family 
Law for the Future – An Inquiry into the Family Law System. 

Shared parental responsibility 
4.13 Section 61DA of the Family Law Act deals with shared parental responsibility, 

and provides that: 

When making a parenting order in relation to a child, the court must apply 
a presumption that it is in the best interests of the child for the child's parents 
to have equal shared parental responsibility for the child.13 

4.14 The Family Law Act explains that this section ‘does not provide for a 
presumption about the amount of time the child spends with each of the 
parents’.14 Rather, as explained by Mr Iain Anderson, Deputy Secretary, Legal 
Services and Families Group, AGD:   

It actually means both parents being involved in the important 
decision-making about the significant events in the life of the children; you 
can have equal shared parental responsibility without having 50 per cent of 
the custody.15 

4.15 However, where an order is made for equal shared parental responsibility for a 
child, section 65DAA of the Family Law Act requires the court to then consider 
whether an order should be made for the child to spend equal time or substantial 
and significant time with each parent.16 

4.16 As noted in the committee’s first interim report, the presumption of equal 
shared responsibility (as opposed to equal time) does not apply in certain 
circumstances, including where:  

… there are reasonable grounds to believe that a parent of the child (or a 
person who lives with a parent of the child) has engaged in: 

(a) abuse of the child or another child who, at the time, was a member of
the parent's family (or that other person's family); or

13 Family Law Act, sub-s. 61DA(1). 

14 Family Law Act, sub-s. 61DA(1). 

15 Mr Anderson, AGD, Proof Committee Hansard, 23 November 2020, p. 23. 

16 That is, the court must (a) consider whether the child spending equal time with each of the parents 
would be in the best interests of the child; and (b) consider whether the child spending equal time 
with each of the parents is reasonably practicable—see, Family Law Act, sub-s. 65DAA(1). 
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(b) family violence.17

4.17 As set out in the first interim report, the committee received evidence both in 
favour of18 and objecting to19 repealing the presumption for equal shared 
parental responsibility and the requirement to consider equal time. The 
committee also heard that there should be a mandatory starting point of 
50:50 care in all parenting arrangements.20 

4.18 For those in favour of the removal of the presumption, objections to its 
continued use included that it misleads parties to think the law favours certain 
outcomes;21 that the presumption is not easily applicable in practice;22 and that 
such presumptions can lead to unsafe and unfair outcomes, and decisions 
should be made on a case-by-case basis.23 As noted in the first interim report, 
Women’s Safety NSW observed that removing the presumption:  

… would be important in alleviating any confusion and ensuring that the 
safety of the child is not subjugated by a mistaken belief that the provision 
intends for both parents to spend an equal amount of time with their child.24 

4.19 Whereas those in favour of keeping the presumption argued that it was in the 
best interests of the child to have an equal amount of time with both parents,25 
and that the consideration of a child having a meaningful relationship with both 
parents should be given greater weight than the need to protect a child from 
abuse or family violence in the event of inconsistency between these 
considerations.26 

50/50 care arrangements must be the default position of the Family Court. 
Unless by mutual consent and in the absence of any extenuating 
circumstances such as violence, health issues, drug or alcohol dependencies, 
both parents have an equal right to care for their children.27 

17 Family Law Act, sub-s. 61DA(2). 

18 See, Joint Select Committee on Australia’s Family Law System, Improvements in family law 
proceedings: Interim report, October 2020, pp. 172–176 (JSC AFLS First Interim Report). 

19 JSC AFLS First Interim Report, pp. 176–177. 

20 See, for example, Justice for Broken Families, Submission 817, pp. 31–32. 

21 Professor Richard Chisholm, Submission 849, p. 29. 

22 Ms Zoe Rathus AM, Submission 710, p. 10. 

23 Women’s Legal Service Victoria (WLSV), Submission 701, pp. 26–27. 

24 Women's Safety NSW, Submission 727, p. 47. 

25 See, for example, Australian Brotherhood of Fathers, Submission 1668, pp. 20–21. 

26 See, Non-Custodial Parents Party (Equal Parenting), Submission 1, pp. 3–4; Parental Alienation in 
Australia, Submission 841, p. 19. 

27  Name withheld, Submission 832, p. 3. 
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4.20 However, as discussed elsewhere in this report, the majority of matters before 
the Family Court involve one of the above extenuating circumstances. It also 
appears to the committee that, within the general community, 50/50 care 
arrangements28 are not always the norm. Based on the data provided by Services 
Australia, it appears the majority of child support payees (65 per cent) have 
more than 86 per cent care of their children, and the majority of payers 
(65 per cent) have less than 14 per cent care of their children.29 

4.21 The committee also noted in its first interim report that the ALRC 2019 Report 
and the House of Representatives Standing Committee on Social Policy and 
Legal Affairs (2017 Family Violence Report) both considered removing the 
presumption of equal shared parental responsibility.30 

4.22 In the 2017 Family Violence Report it was observed that: 

… successive governments have sought to prioritise the safety of children 
when introducing amendments to the Family Law Act. Significantly 
however, independent evaluations of those amendments have found that 
they [have] not achieved their desired outcome. Indeed, despite 
amendments in 2006 and again in 2012, the safety of children is not 
prioritised either because of: 

 the structural design of a presumption, an exception, and a subsequent
requirement for the Court to consider equal time; and/or

 the skills and expertise of the Court with respect to family violence.31

4.23 The 2017 Family Violence Report recommended that: 

… the Australian Law Reform Commission, as part of its current review of 
the family law system, develops proposed amendments to Part VII of the 
Family Law Act 1975 (Cth), and specifically, that it consider removing the 
presumption of equal shared parental responsibility.32 

4.24 Subsequently, the ALRC observed that: 
The 2006 amendments to Pt VII of the Family Law Act … introduced the 
presumption of ‘equal shared parental responsibility’, interpreted by many 
to be a presumption of ‘equal shared care.’ … as observed by O’Brien J, the 
widespread nature of that misunderstanding has a number of effects, 
including leading unrepresented parties to believe they have no choice but 

28 Note that this discussion relates to the care of the child and not where parental responsibility for the 
child lies. 

29 Department of Social Services, Submission 95, p. 9. 

30 See, ALRC 2019 Report, Recommendations 7 and 8; House of Representatives Standing Committee 
on Social Policy and Legal Affairs, A better family law system to support and protect those affected by 
Family Violence, December 2017, p. xxxiii. Recommendation 19 (2017 Family Violence Report). 

31 2017 Family Violence Report, pp. 221–222. 

32 Recommendation 19. 
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to agree to equal time and to enter into informal agreements based on a 
misapprehension of the law.33 

4.25 The ALRC therefore recommended that: 

Section 61DA of the Family Law Act 1975 (Cth) should be amended to replace 
the presumption of ‘equal shared parental responsibility’ with a 
presumption of ‘joint decision making about major long-term issues’.34 

4.26 The ALRC 2019 report also recommended the repeal of section 65DAA which 
sets out the requirement to consider the possibility of the child spending equal, 
or substantial and significant, time with each parent, noting that it can be 
considered as part of the best interests of the child and does not require a 
separate provision.35 

4.27 Both the 2017 Family Violence Report and the ALRC 2019 Report referred to a 
2009 evaluation of the 2006 amendments by the Australian Institute of Family 
Studies which ‘found that the provisions were not achieving their intended 
outcomes’.36 

4.28 The committee acknowledged in the first interim report that some organisations 
expressed concern with the ALRC recommendation. For example, the Lone 
Father’s Association stated: 

There appears to be no evidence that the many separating parents who have 
gone down this pathway by consent have had their experiences considered, 
rather we suspect that the presumption for shared care is under attack for 
reasons considered in respect to parents who are unable to reach any 
parenting agreement and take the matter to the Federal Circuit Court or the 
Family Court as their first and only option. There appears to be little or no 
account for facts which apply to a significant number of successful shared 
care arrangements by consent.37 

4.29 The Australian Brotherhood of Fathers expressed the view that: 

The proposal is regressive and, if implemented, would, we firmly believe, 
be highly detrimental to the best interests of children. The proposal fails to 
acknowledge that the overall interests of a child, including with respect to 
safety, are best served by promoting the active involvement of both parents 
in a child's life ...38 

4.30 However, as stated above, the committee is looking in this chapter at measures 
which will assist parties to those three per cent of highly complex family law 

33 ALRC 2019 Report, p. 39. 

34 Recommendation 7. 

35 See, ALRC 2019 Report, pp. 181–182.  

36 2017 Family Violence Report, p. 191. See also, ALRC 2019 Report, p. 160. 

37 Lone Fathers Association Australia, Submission 112, p. 1. 

38 Australian Brotherhood of Fathers, Submission 1668, p. 21. 
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matters that are expected to require resolution by the courts. The committee 
recognises the position of Professor Chisholm that presumptions: 

… can be unhelpful and misleading when applied to the tiny minority of 
cases that require adjudication by the courts. Those cases are not typical of 
most families, and present acute difficulties when the court is trying to 
determine what outcome is best (or often the least damaging) for the child. 
The court needs to analyse the particular facts with great care, and 
generalisation based on the majority of less troubled families can distract 
from that task.39 

Committee view  
4.31 The committee acknowledges the support in favour of the equal shared parental 

responsibility provision at section 61DA of the Family Law Act, including by 
individual submitters who have been personally affected by this provision. It 
also acknowledges the evidence against the retention of this provision.  

4.32 While the committee accepts that shared parental responsibility for, and shared 
time with a child may work for some disputing parties, and that some parties 
consider that such a presumption should be made mandatory, the committee 
recognises that the overwhelming evidence before it suggests that the current 
formulation of section 61DA of the Family Law Act may operate in a perverse 
manner, putting the lives of children at risk.  

4.33 Indeed, as discussed in the first interim report the committee heard evidence 
that the presumption may be used against vulnerable parties who are 
manipulated to agree to arrangements based on the misrepresentation of the law 
by a more dominant partner.40 Women’s Legal Services Australia emphasised 
this point:  

Women negotiating agreements without specialist legal advice often agree 
to unsafe parenting arrangements for their children and themselves because 
they believe the presumption of equal shared parental responsibility 
requires them to do so, even where there is family violence. This is a message 
that is often reinforced by the perpetrator of family violence.41 

4.34 It thus appears that parties do not necessarily apply the exception to the 
presumption—that is, the presumption does not apply where there are 
‘reasonable grounds to believe’ that a parent engaged in abuse of their child or 
another child living with the family, or family violence.42 Further, the committee 
observes that the family courts appear reluctant to apply the exception:  

39 Professor Richard Chisholm, Submission 849, p. 21. 

40 JSC AFLS First Interim Report, p. 172. 

41 Women’s Legal Services Australia, answers to questions on notice, 13 March 2020 (received 30 April 
2020), p. 3. 

42 Family Law Act, sub-s. 61DA(2). 



87 

The Australian Institute of Family Studies (AIFS) Evaluation of the 2006 
amendments showed that in 75.8% of cases where both family violence and 
child abuse were alleged, orders were still made for equal shared parental 
responsibility.43 

4.35 It is the committee’s position that an amendment to or the repeal of this 
provision will not prevent parties from meeting an arrangement of equal shared 
parental responsibility if indeed it is in the best interests of the child. However, 
the committee considers that it is its obligation to ensure that the best interests 
of the child are paramount with respect to custody disputes, and that section 
61DA as it currently stands does not operate to achieve this end.  

4.36 The committee notes that a removal of the presumption would not affect the 
requirement under subsection 60CC(3) of the Family Law Act that a primary 
consideration in determining a child’s best interest is the benefit to the child of 
having a meaningful relationship with both of the child’s parents or the 
additional considerations, such as: 

(c) the extent to which each of the child’s parents has taken, or failed to take,
the opportunity:

(i) to participate in making decisions about major long term issues in
relation to the child; and

(ii) to spend time with the child; and
(iii) to communicate with the child.44

4.37 The committee notes that under this provision, the court is required to consider 
where parental responsibility lies, but based on a case-by-case assessment 
determined by the child’s best interests. Until a court order is made, each parent 
would continue to have parental responsibility for the child under section 61C 
of the Family Law Act. 

4.38 The committee has divided views on the best approach in relation to section 
61DA of the Family Law Act. Some members of the committee (Mr Andrews, 
Senator Hanson, Senator Chandler, Dr Martin, Senator O’Sullivan, Ms Steggall 
and Mr Young) support the ALRC approach of replacing the presumption of 
‘equal shared parental responsibility’ with a presumption of ‘joint decision 
making about major long-term issues’ or similar wording. However, other 
members (Dr Aly, Mr Perrett, and Senator Polley) favour the complete removal 
of section 61DA.  

4.39  The committee also considered the ALRC recommendation to repeal section 
65DAA and were not able to reach agreement. Dr Aly, Mr Perrett, Senator Polley 
and Ms Steggall supported the repeal whilst Mr Andrews, Senator Hanson, 
Senator Chandler, Dr Martin, Senator O’Sullivan, and Mr Young did not. 

43 Ms Zoe Rathus AM, Submission 710, p. 11. See, Rae Kaspiew et al, Evaluation of the 2006 family law 
reforms, Australian Institute of Family Studies (AIFS), December 2009. 

44 See, Family Law Act, sub-s. 60CC(3). 
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Recommendation 17 
4.40 The committee recommends that the Australian Government urgently draft 

and release an exposure draft of legislation which would amend section 61DA 
of the Family Law Act 1975 to address the current misunderstanding of the 
provision that equal shared parental responsibility equates to equal time with 
the children.  

Children’s views 
4.41 When considering the child’s best interests, the family court is required to 

consider any views expressed by the child.45 Despite evidence that many 
children want to express their views regarding parenting arrangements, a 
number of submitters advised the committee that the views of children are not 
adequately put before the courts: 

… there are numerous barriers that are inhibiting child participation in the 
family law system. This includes a lack of understanding and concerns 
about children's participation and how to facilitate it.46 

4.42 The first interim report also noted that that the views of children are often not 
adequately sought by family law professionals, are filtered as part of the 
professional's broader assessment of the circumstances, or are not given due 
weight by the court.47 

4.43 In the first interim report, the AGD suggested that there would be benefit in 
further exploration of opportunities to better support children's participation in 
family law proceedings.48 

4.44 In its 2019 Report, the ALRC recommended that the Family Law Council should 
establish a Children and Young People's Advisory Board, which would provide 
advice and information about children's experiences of the family law system to 
inform policy and practice, stating: 

The ALRC supports children's participation in family law matters that affect 
them, as well as broader participation in system oversight and reform. 
Providing children and young people with a mechanism through which to 
participate in the governance of the family law system will assist future 
policy and practice development to be child-centred. An Advisory Board 
populated with children and young people will allow them to provide 

45 See, Family Law Act 1975, paragraph 60CC(3)(a). 

46 Australian Human Rights Commission, Submission 91, p. 3. 

47 See, Royal Australian & New Zealand College of Psychiatrists, Submission 231, p. 3; AGD, Submission 
581, pp. 24–25. See also, Caxton Legal Centre, Submission 744, p. 25; Save the Children Australia, 
Submission 94, p. 3. 

48 AGD, Submission 581, p. 25. 
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feedback, including on their experiences of the system, and to share ideas 
for its improvement.49 

Committee view 
4.45 The committee heard general support for the premise that children be provided 

with an opportunity to express a view in parenting proceedings relating to them. 
However, it was clear to the committee that a child should not be compelled to 
express a view; that the mechanism for expressing the view must be appropriate 
to their age and maturity; that it should be clear to the child that their views will 
be considered but are not necessarily determinative; and that their views are put 
in such a way that they are not exposed to harm or are traumatised. 

4.46 The committee notes the position of the Caxton Legal Centre expressed in the 
first interim report that the adversarial process of family court proceedings has 
made the participation of children unsafe. The Caxton Legal Centre 
recommended that, unless there are exceptional circumstances, children should 
not directly participate in family court hearings.50 There were also concerns 
expressed regarding the ability of judges to engage appropriately with 
children.51 

4.47 The committee feels that this issue requires further consideration by appropriate 
experts. The committee supports the consideration by the Family Law Council 
(including experts in child development) of how the views of children can be 
more appropriately heard and considered in family law proceedings, within the 
context of their consideration of how to make the family law system less 
adversarial and more child–focused (see Recommendation 10). 

4.48 The committee also recommends that judges and other family law professionals 
are provided with training to assist them to engage and communicate effectively 
with children. This is captured as part of the broader training recommendation 
at Recommendation 15.  

Independent Children’s Lawyers 
4.49 The committee received evidence that statutorily appointed Independent 

Children’s Lawyers (ICLs) do not operate effectively,52 and require more 
funding.53 

4.50 Sub-section 68L(2) of the Family Law Act provides for the following: 

49 ALRC 2019 Report, p. 395, Recommendation 50. 

50 Carinity Talera, Submission 601, p. 27. 

51 See, JSC AFLS First Interim Report, p. 182.  

52 Save the Children Australia, Submission 94, pp. 3–4; Relationships Australia, Submission 606, p. 92. 

53 National Legal Aid, Submission 589, p. 10. 
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If it appears to the court that the child's interests in the proceedings ought 
to be independently represented by a lawyer, the court:  

(a) may order that the child's interests in the proceedings are to be
independently represented by a lawyer; and

(b) may make such other orders as it considers necessary to secure that
independent representation of the child's interests.

The court’s order for an ICL may be made of the court’s own initiative, or 
on the application of the child, an organisation concerned with the welfare 
of children, or another person.54 

4.51 The Guidelines for Independent Children's Lawyers (the Guidelines)—endorsed by 
the Chief Justice of the Family Court, the Family Court of Western Australia and 
also by the Federal Circuit Court—‘provide guidance’ to ICLs in fulfilling their 
role.55 Further:  

The Guidelines have also been issued for the purposes of providing 
practitioners, parties, children and other people in contact with the family 
law courts, with information about the courts' general expectations of ICLs. 
The Guidelines set out these expectations as they relate to children in 
circumstances where allegations of child abuse and/or family violence are 
made, children from culturally and linguistically diverse families and 
communities, children with disabilities, Aboriginal and Torres Strait 
Islander children, and where applications arise for the authorisation of 
special medical procedures and other orders relating to the welfare of 
children.56 

4.52 As noted in the first interim report, there is no requirement for an ICL to meet 
the child the ICL is representing. However, the ICL has a specific duty to ensure 
that any views expressed by the child regarding the matters in the proceeding 
are fully put before the family court.57 The Guidelines provide that ‘[i]t is 
expected that the ICL will meet the child’ unless certain exemptions apply,58 and 
that ‘[t]he assessment about whether to meet with the child and the nature of 
that meeting is a matter for the ICL’.59 As previously outlined, some submitters 
to the inquiry were critical of the ICL’s discretion to meet with the child the ICL 

54 Family Law Act, sub-s. 68L(4). 

55 Family Court of Australia (Family Court), Guidelines for Independent Children's Lawyers, 2013, p. 1. 

56 Family Court, Guidelines for Independent Children's Lawyers, 2013, p. 1. 

57 Family Law Act, sub-section 68LA(5). 

58 Namely that: the child is under school age; there are exceptional circumstances, for example where 
there is an ongoing investigation of sexual abuse allegations and in the particular circumstances 
there is a risk of systems abuse for the child; there are significant practical limitations, for example 
geographic remoteness—see, Family Court, Guidelines for Independent Children's Lawyers, 2013, p. 5. 

59 Family Court, Guidelines for Independent Children's Lawyers, 2013, p. 5. 
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is representing, suggesting that meeting with the child is integral to an ICL 
advocating for a child’s best interests.60 

4.53 Ms Zoe Rathus AM informed the committee of research which had identified 
that children did not feel their interests were adequately represented by ICLs: 

In the last few years significant research on children’s views and the family 
law system has been undertaken in Australia, particularly by AIFS, but also 
by other scholars. The main theme of much of this work is that the family 
law system must not be tokenistic when inviting children to participate. The 
research consistently finds that, although children speak to family report 
writer’s, and sometimes speak to ICLs, they do not necessarily feel that they 
have been listened to. They generally do not want to be the ultimate 
decision-makers, but they report a strong sense of their views being 
sidelined, particularly if they do not accord with the view which the child 
perceives is held by the professional engaging with them.61 

4.54 In examining the role of ICLs in the ALRC 2019 Report, the ALRC cited research 
which ‘suggested that there is wide variation in practice and perspectives about 
whether [ICLs] should have direct contact with children in the course of 
performing their function’, and that some stakeholders had advocated for 
greater consistency among and more direction for ICLs regarding the exercise 
of their role.62 

4.55 The ALRC therefore recommended: 

Section 68LA(5) of the Family Law Act 1975 (Cth) should be amended to 
include a specific duty for Independent Children’s Lawyers to comply with 
the Guidelines for Independent Children’s Lawyers, as promulgated from 
time to time and as endorsed by the family courts.63 

4.56 The ALRC further noted that: 

… it will be essential to the successful implementation of this 
Recommendation that the Australian Government provides sufficient 
funding to legal aid commissions to support the role of appropriately 
qualified [ICLs].64 

4.57 As set out in the first interim report, the AGD advised the committee that further 
funding had been provided for training ICLs: 

The Government has provided funding for the redevelopment of the 
national training program for Independent Children’s Lawyers, to ensure 
they are receiving appropriate guidance on the role of Independent 
Children’s Lawyers and the necessary skills and competencies required to 

60 Save the Children Australia, Submission 94, pp. 3–4. 

61 Ms Zoe Rathus AM, answers to questions on notice, 11 March 2020 (received 20 October 2020), p. 1 
(citations omitted). 

62 ALRC 2019 Report, p. 372. 

63 ALRC 2019 Report, Recommendation 44. 

64 ALRC 2019 Report, p. 359. 
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perform the role. This training was developed by Legal Aid New South 
Wales on behalf of National Legal Aid, and is a prerequisite for entry to the 
Independent Children’s Lawyer practitioner panel maintained by legal aid 
commissions in each state and territory.65 

Committee view 
4.58 The committee considers it imperative that ICLs adequately represent a child’s 

best interests in family law proceedings, as outlined in the Family Law Act. 
However, the committee is concerned that some ICLs may not be meeting the 
Family Law Act’s stated objective. It is the committee’s view that a legislative 
requirement for ICLs to comply with the Guidelines would go some way to 
addressing this issue, along with a requirement that ICLs should seek to provide 
a child with the opportunity to express a view in relation to the matter, and that 
ICLs should ordinarily meet with a child. Where appropriate, this meeting 
should take place in the absence of the child’s parents. 

4.59 It is important that the requirement for the ICL to meet with a child is not 
absolute, in circumstances where it would not be in the best interests of the child. 
The committee considers the current exemptions in the Guidelines are 
acceptable.  

4.60 Further, the committee considers that the Government should provide sufficient 
funding to legal aid commissions to support the role of appropriately qualified 
ICLs.  

Recommendation 18 
4.61 The committee recommends that the Australian Government consider 

amendments to the Family Law Act 1975 to require Independent Children’s 
Lawyers to:  

 comply with the Guidelines for Independent Children's Lawyers;
 provide a child with the opportunity to express a view in relation to the

matter; and
 seek to meet with a child, unless there are extenuating circumstances.

Enforcement of parenting orders 
4.62 As outlined in the committee’s first interim report, a number of submitters called 

for tougher penalties for contravention of parenting orders,66 while others called 

65 AGD, Submission 581, Attachment B, p. 17. 

66 JSC AFLS First Interim Report, p. 195. 
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for dedicated lists at family court registries to enable the prompt resolution of 
such disputes.67 

4.63 The Family Law Act identifies that a contravention of a parenting order occurs: 

(a) where the person is bound by the order—he or she has:

(i) intentionally failed to comply with the order; or
(ii) made no reasonable attempt to comply with the order; or

(b) otherwise—he or she has:

(i) intentionally prevented compliance with the order by a person who
is bound by it; or

(ii) aided or abetted a contravention of the order by a person who is
bound by it.68

4.64 Division 13A of Part VII of the Act provides that if a contravention of a parenting 
order is established and there are no reasonable explanations for this 
contravention,69 the court has the power to make a number of orders penalising 
the contravening party.70 These orders include directing the person who 
contravened the order to attend a post-separation parenting program; make an 
order requiring the person who committed the current contravention to enter 
into a bond; or make an order that the person who committed the current 
contravention pay some or all of the costs of another party, or other parties, to 
the contravention proceedings.71 

4.65 According to the AGD, contravention applications make up around 2.6 per cent 
of the total applications filed in family courts; however this may not reflect those 
matters where a variation of the orders is sought in place of a contravention 
application.72 

4.66 At present, applications for a contravention of a parenting order are heard by a 
judge and the committee heard it can take many months or years for these 
disputes to be resolved. As outlined in the first interim report, many witnesses 
and submitters raised the issue of delay in the family courts between the filing, 

67 See, for example, VLA, Submission 120, p. 15; The Hon. Diana Bryant AO, QC, Board Member, 
Association of Family and Conciliation Courts, Australian Chapter (AFCC), Proof Committee 
Hansard, 24 June 2020, p. 10. 

68 Family Law Act, s. 70NAC. 

69 See, Family Law Act, Pt. VII, Div 13A, sub-div D. 

70 Pursuant to s. 70NEB of the Family Law Act. 

71 See, Family Law Act, sub-s. 70NEB(1). 

72 See, Ms Dianne Orr, Assistant Secretary, Family Law Branch, Legal Services and Families Group, 
Attorney-General's Department, Proof Committee Hansard, 23 November 2020, p. 13. 
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hearing and resolution of an application for the contravention of a parenting 
order:73 

Contravention matters need urgent attention in the courts and any one that 
has lodged in the family court system that is not currently seeing child X 
should have a court hearing within a month. It's taken almost 2 years for my 
Contravention matter to have a final hearing date. In that time I am unable 
to see or have time with my daughter.74 

4.67 Further, these proceedings are also costly, and the penalties may not sufficiently 
deter the contravening party from engaging in this conduct.75 The Law Council 
highlighted some of the difficulties of the enforcement process as follows: 

The current process of enforcing orders (particularly parenting orders) is 
time consuming, cumbersome and complicated. Parties that seek to enforce 
orders are at risk in relation to costs and establishing a contravention can 
often be complicated, costly and a lengthy process. Even if successful, the 
outcome can be less than satisfactory.  

… there must be an improvement to the process of bringing such 
proceedings before the Court. Currently, if an application for contravention 
is filed, it is listed before a judicial officer in a busy list. It is time consuming 
and an expensive process. Even if the contravention is proved, the penalty 
(particularly in relation to a first stage of contravention of a parenting order) 
offers little deterrence. It is the view of many that it is often not worth the 
trouble in bringing the application.76 

4.68 VLA advised the committee that a dedicated contravention list is currently 
being piloted in the Melbourne registry of the Federal Circuit Court of Australia. 
VLA advised that: 

Early indications are that the list is working effectively to streamline 
contravention hearings and improving enforcement of orders. This pilot is 
supported by greater use of Registrars to supervise contravention matters, 
which frees up judicial resources and provides for greater efficiency. 
However, the matter must still go before a judge for determination because 
registrars do not currently have power under the Family Law Act to make 
orders regarding enforcement.77 

4.69 The committee was also advised by the Courts that: 

The [Federal Circuit Court] has established Registrar-led Contravention 
Lists in Brisbane, Newcastle, Melbourne and Sydney. The Courts are in the 
process of establishing a National Contravention List with the aim of 
triaging contravention applications on a national basis within 14 days of 

73 See, for example, Eeny Meeny Miney Mo Foundation, Submission 605, p. 13; For Kids Sake, 
Submission 607, p. 18. 

74 Confidential, Submission 250. 

75 See, for example, Law Council of Australia (Law Council), Submission 2.2, pp. 38–39. 

76 Law Council of Australia (Law Council), Submission 2.2, pp. 38–39. 

77 VLA, Submission 120, p. 15. 
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filing. [The Courts] are currently analysing volumes of filings and 
contravention list arrangements in various registries and considering 
opportunities to extend the Registrar Contravention Lists.78 

4.70 The Family Court has advised that ‘contravention lists allow matters to be 
expedited, matters to be resolved in a non-litigious manner, the workload of 
judges to be alleviated, and further utilisation of highly effective Alternative 
Dispute Resolution (ADR)’.79 Furthermore:  

… a national contravention list encourages compliance with Court orders by 
providing ramifications for parties breaching Court orders in timely way. 
Those cases which need to be dealt with by a Judge or Registrar can be dealt 
with quickly, establishing whether a breach of orders occurred, whether 
there was a reasonable excuse for any breach if it did occur and, if not, 
appropriate orders ensuring future compliance.80 

4.71 Notably, the family courts are currently ‘accelerating the harmonisation of two 
important aspects of the Courts’ practice and procedure that are currently 
divergent’, one of which is ‘the rules that delegate judicial power to registrars in 
the family law jurisdiction’.81 This step is ‘a precursor to formal rules 
harmonisation’, and is being taken in order to:  

… allow registrars to provide greater support to judges by assisting with 
case management work and free up judicial time so that judges can focus on 
determining the most complex matters and hearing trials.82 

4.72 The committee also heard that the current contravention regime set out in 
Division 13A is repetitious and difficult to follow. One submitter advised that: 

… the process of notifying the court of non-compliance is very complex and 
expensive, requiring a lawyer to submit the paperwork to the court.83 

4.73 The submitter recommended that: 

… breaches of court orders should be capable of being reported without the 
involvement of lawyers and without expense, and – if a judge has made 
orders – then the Court should penalise any parent that breaches those 
orders, especially where the breaches are frequent and serious.84 

4.74 As highlighted in the first interim report, the ALRC recommended that Division 
13A 'be redrafted to achieve simplification, and to provide for' the following: 

 a power to order that a child spend additional time with a person;

78 Family Court of Australia, answers to written questions on notice, p. 2 (received 11 December 2020). 

79 Family Court of Australia, answers to questions on notice, p. 1 (received 17 February 2021). 

80 Family Court of Australia, answers to questions on notice, p. 1 (received 17 February 2021). 

81 Family Court, Annual Report 2019–20, p. 5. 

82 Family Court, Annual Report 2019–20, p. 5. 

83 Confidential, Submission 1420.  

84 Confidential, Submission 1420. 
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 a power to order parties to attend relevant programs at any stage of
proceedings; and

 a presumption that a costs order will be made against a person found to
have contravened an order.85

4.75 The Law Council stated that implementation of that recommendation alone 
would do much to improve the family court process and benefit those families 
in the system.86 

Committee view 
4.76 The committee considers the delay faced by parties who have filed an 

application for a contravention of a parenting order is not acceptable, and must 
be addressed in order to expeditiously resolve such disputes, reduce the cost to 
the disputing parties and relieve valuable court resources.  

4.77 The committee notes the dedicated registrar-led contravention lists currently in 
operation in the Federal Circuit Court and is supportive of the Courts proposal 
to develop a National Contravention List which would triage contravention 
applications on a national basis within 14 days of filing. A National 
Contravention List could serve a number of purposes beyond enhancing 
compliance with court orders, such as providing an avenue to address any 
underlying issues that have led to the alleged contravention, including the 
presence of any risk factors. The committee notes that the process undertaken in 
the registrar-run lists could be designed to attempt to resolve the real issue in 
dispute, including through FDR or by consent where appropriate, or otherwise 
referring the matter for judicial determination as the particular case requires. 

4.78 The committee notes that, in addition to the dedicated contravention lists, the 
Family Court and Federal Circuit Court are actively working to delegate judicial 
power to registrars so they can provide greater support to judges with case 
management work. The committee supports the delegation of judicial power for 
contravention of order matters to registrars such that they can make orders in 
relation to enforcement where they consider it appropriate, with the caveat that 
registrars preside over standard contravention of order applications, and that 
more complex matters are referred to judges. This will result in standard 
contravention matters being dealt with more swiftly.  

4.79 To support the registrar-led contravention list, the committee supports 
Recommendation 42 of the ALRC 2019 Report discussed above at para 4.72 and 
recommends that Division 13A be reviewed and simplified so that a party is able 
to easily follow the steps in making an application without requiring legal 
advice and incurring significant expense. The committee agrees with the ALRC 
that, for those cases where non-compliance continues to be an issue, the Family 

85 ALRC 2019 Report, p. 21, Recommendation 42.  

86 Law Council, Submission 2.2, p. 27. 
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Law Act should explicitly and clearly set out the penalties that may apply in 
cases of contravention so that parents know the powers courts have to deal with 
them should they not comply with orders.87 Recommendation 42 of the ALRC 
2019 Report suggests additional powers that the court should have to deal with 
parties who do not comply with their orders.88 The committee recommends that, 
in reviewing Division 13A, the Government also review the ALRC 
recommendation and consider what additional penalties should be provided for 
in the Family Law Act, including for repeated non-compliance. 

4.80 The additional registrar resources outlined in Recommendation 3 would also 
support the implementation of a contravention list on a national basis across 
both family courts. 

Recommendation 19 
4.81 The committee recommends that the Australian Government establish and 

provide funding for a registrar-driven National Contravention List to deal 
with parties breaching court orders in the family court, with formal 
delegation of power to registrars to preside over contravention of order 
applications.  

4.82 The committee also recommends that this should include funding for the 
appointment of an additional seven registrars to deal with the 1600 
applications annually and an anticipated increase once the list is established, 
as well as to ensure that all contravention applications can be triaged within 
14 days.  

Recommendation 20 
4.83 The committee recommends that the Australian Government review Division 

13A of Part VII of the Family Law Act 1975 with a view to: 

 simplifying the operation of this Part; and
 considering whether additional penalties for non-compliance should be

included to deter the contravention of orders, including specific penalties
for repeated non-compliance.

Parental alienation 
4.84 As highlighted in the first interim report, the committee heard a diverse range 

of views on the extent to which a parent can be alienated from their children by 
another parent or family member. The committee acknowledges that parental 
alienation syndrome is not a recognised psychiatric disorder within the 
scientific community. 

87 ALRC 2019 Report, p. 340.  

88 ALRC 2019 Report, p. 340. See, Recommendation 42 at p. 353. 
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4.85 The committee has heard evidence of a number of instances where a parent has 
denied the other parent access to their children, for no apparent reason other 
than spite or to achieve greater financial outcomes.89 In contrast, the committee 
has also heard that there can be a perception that parental alienation is occurring 
when there are actually other factors in play, such as family violence.90 

4.86 The committee were also told by the Australian Institute of Family Studies that 
parental alienation was not something that was apparent in their research: 

… I would say that it's not an issue that's emerged in the context of our very 
extensive research in the family law and family violence space.91 

Committee view 
4.87 The committee acknowledges that there are instances where one parent will 

deny access to and seek to turn a child against the other parent after the 
relationship breaks down. In many cases, there will be a substantive reason for 
this behaviour, though that may not always be the case. The committee 
considers that better education around family dynamics and family violence for 
professionals in the family court system will assist the court to identify cases 
where parental alienation is occurring or where a parent is legitimately seeking 
to protect their child from harm. The committee has recommended that family 
law professionals undertake training in a number of areas, including family 
violence, complex trauma, family systems and the dynamics of parental 
alienation at Recommendation 15.  

Children’s Contact Services 
4.88 Children’s Contact Services (CCSs) are independent services that ‘assist children 

of separated parents to establish and maintain a relationship with their other 
parent and family members through supervised visits or changeover services’.92 
They can be privately or government-funded. Government-funded CCSs must 
comply with the Children’s Contact Service Guiding Principles Framework for Good 
Practice (Guiding Principles), but this is not a requirement for private CCSs. As 
outlined in the first interim report, families that utilise the CCSs usually 
experience complex issues, such as family violence or drug abuse.  

4.89 As discussed in the first interim report, both individuals and organisations have 
called for the regulation of private CCSs.93 Indeed, it was the submission of the 
Department of Social Services that:  

89 See, JSC AFLS First Interim Report, para 8.78. 

90 See, JSC AFLS First Interim Report, para 8.85. 

91 Dr Rachel Carson, Senior Research Fellow, Family Law, Family Violence and Elder Abuse, 
Australian Institute of Family Studies, Proof Committee Hansard, 24 June 2020, p. 34. 

92 AGD, Submission 581, p. 13. 

93 JSC AFLS First Interim Report, pp. 200–203. 
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Various parts of the family law sector have expressed support for 
establishing an accreditation system for Children’s Contact Services, to help 
ensure the quality and safety of services across all Children’s Contact 
Services (whether government funded or privately operated).94 

4.90 The committee heard that a lack of government-funded CCSs creates space for 
the establishment of private, unregulated CCSs.95 The first interim report sets 
out a number of issues that submitters have experienced with private CCSs, 
including lack of protection from an ex-partner, the high costs and the lack of 
complaint mechanisms. Relationships Australia highlighted the importance of 
all CCSs meeting regulatory requirements in order to safeguard children, 
including holding valid Working with Children Checks and appropriate 
qualifications.96 

4.91 The AGD informed the committee that ‘with the private sector centres, there's a 
real question as to whether they should, in fact, be regulated in some way’.97 The 
committee was also advised that AGD had ‘been doing some thinking about 
children's contact services, and that's a matter that is caught up in the 
government's potential response to the ALRC’.98 

4.92 The ALRC was unequivocal in its position regarding CCSs, recommending that: 

The Family Law Act 1975 (Cth) should be amended to: 

 require any organisation offering a Children’s Contact Service to be
accredited; and

 make it an offence to provide a Children’s Contact Service without
accreditation.99

4.93 The committee also received evidence from individuals regarding the wait times 
to access government-funded CCSs. For example: 

In South Australia (where I am from and have worked in family law), it is 
then absolutely typical for there to be a 5–6 month wait to access a children's 
contact service for supervised visits (private supervision services are almost 
non-existent and family member supervisors are often not suitable or 
agreed).100 

94 Department of Social Services, answer to question on notice SQ20-000072, 14 February 2020, p. 1, 
(received 28 February 2020). 

95 Relationships Australia, Submission 606, pp. 110–111. 

96 Relationships Australia, Submission 606, pp. 110–111. 

97 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 14 February 2020, p. 15. 

98 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, AGD, Proof Committee 
Hansard, 14 February 2020, p. 15. 

99 Recommendation 54. 

100 Confidential, Submission 889. 
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4.94 The concerns regarding wait terms were also brought up by organisations, with 
some advising that this was largely due to government-funded CCSs being 
underfunded such that they cannot meet the current demand.101 Interrelate 
Limited advised that: 

The children's contact services is a very small funding bucket. To give you a 
sense of what it funds, it would fund about one day of contact on a Saturday 
for a number of families, so we're able to deliver a Saturday service; we can't 
afford to deliver any Sunday services. For parents who work during the 
week, the only option we can offer them is a Saturday service, and the 
maximum we would be delivering would be one or two afternoons a week 
of a couple of hours. That's the maximum that that funding buys. And 
they're very intensive in terms of services because you need to have sites—
you need to have a location for that to happen—and you need to have high 
security arrangements, so they're very costly to set up.102 

Committee view 
4.95 The committee accepts the evidence from a range of submitters and witnesses 

to the inquiry that all CCSs must be regulated to ensure compliance with the 
Guiding Principles, and ultimately the safety of children and other vulnerable 
parties engaging these services.  

4.96 Previously in Chapter 2, the committee has made a recommendation with 
regard to accreditation, standards and monitoring of family report writers and 
CCSs in the family law system and refers to this earlier recommendation 
(Recommendation 9) in the context of this discussion.  

4.97 The committee is also concerned by the significant delays parents experience in 
getting access to CCSs when supervised arrangements are required for them to 
spend time with their children. The committee recommends that the 
Government explore additional funding for existing CCSs to expand the 
capacity of their services and to establish new CCSs in areas of high demand.  

Grandparents 
4.98 The first interim report highlighted the issues impacting grandparents in the 

family law system. The committee is conscious of the need for children to be 
able to maintain a relationship with people significant to the child, such as 
grandparents and other extended family members, where appropriate. 

4.99 The Family Law Act already specifically recognises grandparents in a number 
of provisions. As provided in the first interim report, 'grandparents are included 
as a category of person with whom, as a general principle, children have the 
right to spend time, and communicate on a regular basis'. When determining 
the best interests of a child, the court must consider the nature of the child's 

101 See, JSC AFLS First Interim Report, pp. 201–202. 

102 Ms Patricia Occelli, Chief Executive Officer, Interrelate Limited, Proof Committee Hansard, 
13 March 2020, p. 75.  
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relationships with other persons, including grandparents, and the likely effect 
of separation from other persons, such as grandparents, with whom they have 
been living. The Family Law Act also provides standing for grandparents to 
apply for parenting orders.103 

Committee view 
4.100 The committee notes the view of the Australian Bar Association that it is difficult 

to conceive of what further, if anything, could be done in the legislation to 
provide for grandparents.104 However, the ALRC has recommended the 
simplification of section 60CC regarding the factors to be considered when 
determining parenting arrangements that promote a child’s best interest.105 
These amendments refer to the child’s carers instead of parents in a number of 
the proposed provisions. The ALRC noted that: 

The consideration of the benefit to the child of being able to maintain 
significant relationships with each of the child’s parents and with others 
with whom the child has a relationship that is significant to the child is 
intended to replace the existing consideration of the benefit to the child of 
having a meaningful relationship with both of the child’s parents. 

…As compared with the existing s 60CC(2A), the recommended wording 
reflects that there are other meaningful relationships that may be relevant 
considerations. For example, relationships with grandparents or siblings 
may be particularly relevant in some cases. The new wording is also 
intended to remove the presumption that a relationship with a parent is 
necessarily in the child’s interest even when the child has had no 
relationship with the parent to that point. The maintenance of significant 
relationships will likely be a factor in all cases, and is a relatively common 
factor in judicially determined cases.106 

4.101 The ALRC 2019 report also recommended that the definition of member of the 
family be amended so that it is inclusive of any Aboriginal and Torres Strait 
Islander concept of family that is relevant in the particular circumstances of the 
case.107 The committee is of the view that the Australian Government should 
give careful consideration to implementing these two recommendations of the 
ALRC report and consider whether these reforms will provide for appropriate 
access by grandparents to their grandchildren. 

Property 
4.102 The committee heard conflicting evidence from individual witnesses about 

which party to a dispute receives the larger division of property. The AIFS 

103 See, JSC AFLS First Interim Report, p. 205. 

104 See, Australian Bar Association, Submission 87, pp. 13–14.  

105 ALRC 2019 report, pp.165–171, Recommendation 5.  

106 ALRC 2019 report, p. 169. 

107 ALRC 2019 report, pp.183–185, Recommendation 9. 
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provided the committee with the following details regarding property 
separation, from its 2014 report Post-separation parenting, property and relationship 
dynamics after five years: 

 four in ten separated parents … reported that 50–65% of net assets went
to the mother;

 one-quarter of separated parents said that the mother received less than
one half of the net assets at their property division settlements;

 more than one-third reported that the mother’s share of property pool
was higher than 65%.108

4.103 The first interim report identified a number of issues in relation to property 
matters raised in evidence to the committee in the context of family law 
disputes, such as the disclosure of financial interests, family violence, and the 
lack of legal assistance for parties to property disputes. As noted in the first 
interim report, the Government is currently undertaking a number of reforms 
in this area, such as the expansion of dispute resolution as a means by which to 
resolve property disputes. This particular measure will be discussed further in 
Chapter 5. 

4.104 The focus of this section will therefore be on the practical measures that can be 
taken—in addition to those new measures already being pursued by the 
Government—to more efficiently and fairly resolve the financial side of family 
law disputes. In particular, this section will focus on the disclosure of financial 
interests, and the relevance of family violence in property settlements.  

Disclosure of financial interests 
4.105 The Family Court Rules 2004 and Federal Circuit Court Rules 2001 (together, 

‘the Rules’) set out the obligation on parties to a financial dispute to ‘make full 
and frank disclosure of the party's financial circumstances’.109 However, as 
outlined in the committee’s first interim report, it is not uncommon for parties 
to a dispute to delay the disclosure of their financial interests or fail to make a 
full and frank disclosure.110 The committee heard that such tactics could lead to 
the commencement of lengthy and costly court proceedings111 and a power 
imbalance between disputing parties.112 

... there is currently insufficient emphasis placed on compliance with the 
requirement to make full, frank and timely disclosure. It is quite often to the 
strategic advantage of one of the parties to delay making full and early 
disclosure, which can result in overly prolonged proceedings and increased 

108 AIFS, answers to questions on notice, 24 June 2020, p. 1, (received 17 July 2020). 

109 Family Law Rules 2004, para. 13.04; see also, Federal Circuit Court Rules 2001, para. 24.03(1)(a). 

110 JSC AFLS First Interim Report, pp. 208–210. 

111 See, for example, WLSV, Submission 701, p. 16.  

112 Better Place Australia, Submission 229, p. 14. 
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costs. It is further submitted that the implications of such behaviour in 
circumstances where family violence is a feature of the matter can be even 
greater.113 

4.106 Indeed, the committee heard that the family court’s power—vested in a judge—
to impose punishment on a non-disclosing party is not a sufficient deterrent to 
non-disclosing parties, and suggestions for improvement included the greater 
use of registrar’s powers,114 greater use of costs orders,115 and the relocation of 
the disclosure requirement from the Rules to the Family Law Act.116 

The Family Law Act 1975 (Cth) should set out the duties of parties involved 
in family dispute resolution or court proceedings for property and financial 
matters to provide early, full and continuing disclosure of all information 
relevant to the case. It is our experience (and we note that is the experience 
of various other submitters to the ALRC inquiry) that non-disclosure, or 
tactical protracted non-disclosure, are associated with financial abuse and 
misuse of systems and processes.117 

4.107 In its report, the ALRC also recommended that the Family Law Act include 
express reference to the costs consequences for failure to disclose and to reflect 
that non-disclosure of financial information may be taken into account in 
apportioning the property pool.118 

4.108 To address the failure by parties to a property dispute disclosing their financial 
interests, the Government has funded the Australian Taxation Office (ATO) to 
develop an information sharing mechanism with the family courts ‘to allow the 
superannuation assets held by parties to family law proceedings to be identified 
swiftly, more accurately and at a lower cost to parties’.119 This measure was 
welcomed by some submitters to the inquiry, with others suggesting that other 
financial information held by the ATO could also be shared with the courts.120 

4.109 It was also noted in the committee’s first interim report that parties who seek to 
resolve their financial dispute externally to the family court by the use of other 
means—such as mediation—are not required to disclose their assets.121 As Better 
Place Australia told the committee: 

113 Association of Family and Conciliation Courts, Australian Chapter (AFCC), Submission 99, p. 9.  

114 WLSV, Submission 701, p. 16. 

115 AFCC, Submission 99, p. 9. 

116 Relationships Australia, Submission 606, p. 49. 

117 Relationships Australia, Submission 606, p. 49.  

118 ALRC 2019 report, Recommendation 25. 

119 AGD, Submission 581, Attachment A, p. 1. 

120 JSC AFLS First Interim Report, p. 213. 

121 JSC AFLS First Interim Report, p. 211. 



104 

This can create a power imbalance where the nonfinancial party may not 
have any understanding about the overall financial situation, but the 
financial party does, and uses their knowledge to manipulate evidence 
about the true financial situation.122 

4.110 Victoria Legal Aid advised that their Family Dispute Resolution Service also 
sees a lack of financial disclosure prior to mediation, which pushes parties to 
litigation where otherwise they may have been able to resolve the dispute 
without court proceedings.123 

Committee view 
4.111 The committee is concerned by evidence to the inquiry which suggests some 

parties to a family law dispute may withhold information about their financial 
interests to the detriment of the opposing party.  

4.112 The committee acknowledges the Government’s initiative with respect to 
information sharing between the ATO and the family courts, and considers that 
this initiative has the potential to encourage disputing parties to comply with 
the financial disclosure requirement in the Rules. The committee looks forward 
to an evaluation of the effect this measure has on parties to a financial dispute, 
and considers that the information shared with the courts should not only relate 
to superannuation assets, but to all assets known by the ATO.  

Recommendation 21 
4.113 The committee recommends that the Australian Government consider 

expanding the current information-sharing mechanism between the 
Australian Taxation Office (ATO) and the Family Court of Australia and the 
Federal Circuit Court of Australia to include all financial information held by 
the ATO.  

4.114 The committee also welcomes the many suggestions from submitters to 
encourage compliance with the Family Law Rules 2004. The committee considers 
that it is imperative that parties disclose their financial interests as soon as 
possible in order to avoid costly and lengthy litigation. This will have a 
beneficial effect on not only the parties to a dispute, but also the courts’ 
resources.  

4.115 The committee supports the statement in the ALRC 2019 Report that: 

Consistent with the principles that the law should be clear, coherent and 
enforceable, and drafted in manner that is accessible to the parties, the ALRC 
recommends that the disclosure obligations, and the consequences for 
breach of those obligations, should be set out transparently and accessibly 
in the Family Law Act. The provisions should make it clear that the 

122 Better Place Australia, Submission 229, p. 14. 

123 VLA, Submission 120, p. 7. 
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obligations apply to FDR, arbitration and other facilitative dispute 
resolution processes, as well as court proceedings.124 

4.116 The committee therefore recommends an amendment to the Family Law Act 
that would entrench disclosure duties in legislation, and to further include in 
the Family Law Act an express reference to:  

 the cost consequences for a failure to disclose financial information,
including in respect to the apportionment of property pool; and

 an application of this provision beyond court proceedings to include
alternative dispute resolution.

4.117 The committee has also made Recommendation 2 in Chapter 2 regarding the 
expanded role of registrars in family law matters. In that context, the committee 
considers that the Government should consider the Women’s Legal Services 
Victoria suggestion that the role of registrars be broadened to ‘increase interim 
case oversight to check compliance with disclosure and encourage greater use 
of registrar powers to make orders for disclosure’.125 

Recommendation 22 
4.118 The committee recommends that the Australian Government consider 

amendments to the Family Law Act 1975 to relocate disclosure duties 
regarding financial circumstances from the Family Court Rules 2004 and 
Federal Circuit Court Rules 2001 to the Family Law Act 1975, and to further 
include:  

 the cost consequences for a failure to disclose financial information, and
reflect that non-disclosure of financial information may be taken into
account in apportioning the property pool; and

 an application of this provision beyond court proceedings to include
alternative dispute resolution.

Family violence and property settlement 
4.119 According to research conducted by AIFS: 

Separated parents who resolved property arrangements through the courts 
were the most likely … to report experiences of family violence inflicted by 
the other parent before/during separation, in particular, physical hurt, while 
those who resolved through discussion were the least likely to report 
experiences of family violence.126 

4.120 As outlined in the committee’s first interim report, the Family Law Act does not 
include family violence as a relevant consideration when dealing with the 
alteration of property interests. However, the decision of In the Marriage of 

124 ALRC 2019 Report, pp. 276–277.  

125 WLSV, Submission 701, pp. 16–17.  

126 AIFS, answers to questions on notice, 24 June 2020, p. 2, (received 17 July 2020). 
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Kennon has meant that family violence may be considered by the family court in 
apportioning property where a party can establish that family violence occurred 
and made that party's contributions more onerous.127 However, empirical 
evidence demonstrates that the case law is infrequently applied and parties who 
have experienced family violence receive less favourable outcomes in property 
apportionment.128 For example, research by the Australian Institute of Family 
Studies demonstrated that family violence has a negative impact on property 
settlement outcomes, noting that '[i]n one study, women who reported 
experiencing severe abuse were approximately three times more likely to 
receive less than 40 per cent of the property pool'.129 

4.121 The ALRC in its 2019 Report noted that there are infrequent adjustments for 
family violence under the Kennon principle,130 while the Law Council noted that 
many consider the test in Kennon too high a hurdle to overcome.131 

4.122 The ALRC agreed that the economic impact of family violence is not adequately 
addressed under the Family Law Act and recommended the inclusion of a 
statutory tort of violence which would give rise to the ability to claim 
compensation for both physical and psychiatric injury and any consequent 
economic loss.132 However, this issue was not raised during the committee’s 
inquiry. 

4.123 As discussed in the first interim report, the Law Council has put forth an 
alternative recommendation: 

… that the matter is best addressed by a legislative amendment to what is 
presently subsection 75(2) and subsection 90SF(3) by the insertion of an 
additional factor namely 'the effect of family violence on a party to [the 
marriage/the relationship] or a child [of the marriage/the relationship/the 
household]'. By including the amendment in subsection 75(2) and 
subsection 90SF(3) it applies in respect of both property and maintenance 
cases, it is not a contributions factor, and there will not be an additional 
requirement in the statute that requires a causal link between a contribution 
being made more arduous and the conduct in question.133 

127 In the Marriage of Kennon [1997] FamCA 27. 

128 ALRC 2019 Report, p. 240. 

129 WLSV, Submission 701, p. 20. 

130 See, ALRC 2019 Report, p. 240. The proposed tort of family violence is discussed in detail in Chapter 
7 of the ALRC 2019 Report. 

131 Law Council, Submission 2.2, p. 16. 

132 See, ALRC 2019 Report, p. 4, Recommendation 19. 

133 Law Council, Submission 2.2, p. 17. 
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4.124 Professor the Hon. Nahum Mushin AM, retired Justice of the Family Court, also 
advised the committee in relation to Kennon that: 

The requirements of a course of violent conduct and significant adverse 
impact have had a significantly restrictive consequence on recognising the 
role of family violence in property proceedings. While our understanding of 
family violence and its significance have increased exponentially since 
Kennon, the law has not kept pace with those developments. 

It is clear that family violence affects different people in different ways. It 
discounts the actuality that one incident can, and often does, change a victim 
for the rest of their life. I submit that those restrictions should be removed 
and it be open to the Courts to assess its significance on a case by case basis 
without restriction in accordance with the discretionary requirement in 
s.79(2) of the Act.

The Courts’ consideration of family violence in property proceedings has 
been variously considered under the headings of contribution and what are 
known as the s.75(2) factors. Kennon refers to it as being relevant to 
contribution but it has also often been considered under s.75(2)(o) of the Act. 
In my submission, it is appropriate to consider it under the heading of 
contribution. Section 79(4) of the Act should be amended to add a provision 
worded as follows or in like wording: 

Any family violence by one party to the other party and the consequences thereof on 
the victim. 

Family violence is defined in s.4AB of the Act. That definition is much wider 
than that which was considered in Kennon. An amendment in accordance 
with the above submission would appropriately widen the consideration of 
family violence in property proceedings.134 

Committee view 
4.125 The committee agrees that there needs to be better recognition of family violence 

in property matters. Furthermore, the committee recognises that the ALRC 
raised concerns regarding the decision in Kennon, noting that the precise way in 
which the text was framed has made it difficult for later courts to apply.135 

4.126 The committee notes the Law Council’s proposal that a specific provision 
reflecting the effect of the violence should be included within sections 75 and 
90SF of the Family Law Act. These amendments would ensure that family 
violence is considered both in the alteration of property interests, as well as for 
spousal maintenance applications. However, as Professor Mushin’s submission 
stated, there are other ways in which family violence can be appropriately 
recognised, including by specific reference within section 79 of the Family Law 

134 Additional information from Professor the Hon. Nahum Mushin AM—Submission to the House of 
Representatives Standing Committee on Social Policy and Legal Affairs’ inquiry into a better family 
law system to support and protect those affected by family violence (Submission 123), 
pp. 2–3.  

135 ALRC 2019 Report, p. 42. 
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Act, which would clearly identify its relevance to property matters. The 
committee considers that further consideration in relation to the method of 
recognition of family violence in property proceedings is warranted. 

4.127 It is therefore the committee’s position that the Family Law Act should be 
amended—following further consideration and consultation by the 
Government—to reflect the adverse impact that family violence has on parties 
who have experienced family violence, by requiring the court to take family 
violence into account when making determinations about the apportionment of 
property.  

Recommendation 23 
4.128 The committee recommends that the Australian Government amend the 

Family Law Act 1975 to better reflect the impact of family violence on 
property settlements. 

Binding Financial Agreements 
4.129  The first interim report explored in detail the pros and cons of parties entering 

binding financial agreements. For example, they can provide for an amicable 
resolution to the parties financial matters in the event of separation and can, 
with certain exceptions, remove the jurisdiction of the family court to determine 
the division of those matters covered by the agreement. However, they are also 
complex and difficult documents to draw correctly and effectively. 

4.130 The interim report noted that these agreements are typically more suited to 
parties where: 

 there is a large disparity in financial positions as between the parties at
the commencement of the relationship;

 either or both parties have had previous relationships (i.e. have had 2nd
or 3rd marriages) and/or with children from such relationships; or

 there is high net wealth.136

4.131 However, concerns were expressed that these agreements are often negotiated 
in circumstances where one party is in a significantly disadvantaged bargaining 
position, for example there are significant power imbalances between the 
parties. Parties also cannot predict future contributions, health, care of children 
or other factors which would be taken into account during standard property 
division negotiations and therefore run the risk of forcing parties to sign away 
future rights and entitlements, unaware of what the future holds.137 It was also 

136 AFCC, Submission 99, pp. 16–17. 

137 See, JSC First Interim Report, pp. 225–228. 
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suggested that questions with respect of the validity and interpretation of pre-
nuptial agreements are more complicated and lengthy than an average case.138 

4.132 The committee notes the above considerations but considers that binding 
financial agreements can be effectively used in appropriate circumstances. As 
such, it is of the view that parties to a marriage should be advised prior to 
marriage of the option to enter into a binding financial agreement, as an 
alternative to utilising the family law system, to determine their family law 
matters should they separate in the future.  

Recommendation 24 
4.133 The committee recommends that the Family Law Council be asked to examine 

and report on enhancing the use of binding financial agreements, and how 
parties can be encouraged to consider entering into pre-nuptial agreements. 

138 FLPAWA, Submission 590, p. 9. 
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Chapter 5 
Family Law System - Alternative Dispute 

Resolution and Support Services 

The Australian Government funds a range of Family Law Services to assist 
separated and separating families with their parenting, property and related 
matters. These services provide information and advice, family dispute 
resolution (including legally-assisted dispute resolution), supervised 
contact and changeovers for children, simple legal advice (through the 
Family Relationship Advice Line), counselling, parenting education 
programs, and support programs for children.1 

5.1 This chapter addresses the evidence and discussion of support services and 
alternative dispute resolution that appeared in Chapters 11 and 12 of the 
committee’s first interim report, with a particular focus on: 

 support services for men;
 the Family Advocacy and Support Service;
 legally assisted family dispute resolution; and
 family dispute resolution and property matters.

Support services 
5.2 Chapter 11 of the committee’s first interim report discussed the support services 

available for men, women and children interacting with the family law system, 
and specific services for Aboriginal and Torres Strait Islander (ATSI) peoples, 
people from Culturally and Linguistically Diverse (CALD) backgrounds, people 
living with a disability, people from regional, rural and remote areas; and 
support for people identifying as LGBTIQ.  

5.3 This discussion focused on the services funded by the Australian Government 
(Government), such as: 

 Family Relationship Centres (FRCs);
 Family Law Counselling;
 Family Dispute Resolution (FDR) Services and Regional FDR Services;
 Children’s Contact Services (CCS);
 Parenting Orders/ Post Separation Cooperative Parenting Program; and
 the Supporting Children after Separation Program.2

5.4 A central tenet of this evidence was that support services needed to be more 
accessible and effective for all people who engage with the family law system, 

1 Attorney-General's Department (AGD), Submission 581, Attachment B, p. 11. 

2 AGD, Submission 581, pp. 12–13. 
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and better targeted to meet the needs of specific groups.3 The most common 
reason given for the lack of access to services was inadequate funding and 
resourcing. 

5.5 While there are a range of services specialising in the provision of support to 
women, the committee was advised of a perceived lack of support services 
available to women affected by family violence participating in the family law 
system.  

5.6 The committee also heard that there are a limited range of support services 
available to men, especially men who are victims of family violence. When male 
victims do approach support services, the committee was informed that they 
can be treated as perpetrators of family violence rather than victims.  

5.7 As set out in the first interim report, there were also calls for specialised support 
services to assist children throughout family law proceedings, as well as more 
appropriate and accessible services for ATSI peoples, people from CALD 
backgrounds, people living with a disability, people from regional, rural and 
remote areas; and support for people identifying as LGBTIQ. 

5.8 The first interim report also examined the effectiveness of the Family Advocacy 
and Support Service (FASS), which 'combines free legal advice and support at 
court for people affected by domestic and family violence'.4 The FASS has also 
been discussed in Chapter 3 of this report.  

Lack of support for men 
5.9 As discussed in the first interim report, the committee was informed by a 

number of organisations that there are a lack of services dedicated to supporting 
men as compared to women, in particular, male victims of family violence: 

… we actually need to set up the supports that already exist for women for 
men as well—for example, when men have to go forward with these issues, 
they have a counsellor assisting them, and they may have access to a men's 
legal service, as there is for women to a woman's legal service. There needs 
to be a men's legal service with these sorts of allegations so that, when a man 
does gets to the stage of needing an AVO or going to the Family Court, he is 
being supported, in the same way that many women can access these 
supports.5 

5.10 The committee was advised that there is a limited awareness that males can be 
victims of family violence and that male victims and their children feel they have 

3 See, Joint Select Committee on Australia’s Family Law System, Improvements in family law 
proceedings: Interim report, October 2020, pp. 256–266 (JSC AFLS First Interim Report). 

4 Family Violence Law Help, Family Advocacy and Support Service, 2019, 
https://familyviolencelaw.gov.au/fass/ (accessed 5 November 2020).  

5 Mr Andrew Humphreys, Social Worker, One in Three Campaign, Proof Committee Hansard, 
8 July 2020, pp. 27–28. See also, Men's Resources Tasmania, Submission 586, p. 2. 

https://familyviolencelaw.gov.au/fass/
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no appropriate services available to them, such as a men’s shelter, when they 
seek to leave a violent situation. The One in Three Campaign explained some of 
the barriers that exist to men disclosing abuse included: 

… not knowing where to seek help, not knowing how to seek help, feeling 
there is nowhere to escape to, feeling they won’t be believed or understood, 
feeling that their experiences would be minimised or they would be blamed 
for the violence and/or abuse, feeling that services would be unable to offer 
them appropriate help, fear that they would be falsely arrested because of 
their gender (and their children left unprotected from the perpetrator).6 

5.11 The Department of Social Services (DSS) advised that it funds the following 
programs and services which can be accessed by male victims of family 
domestic or sexual violence: 

 MensLine Australia, a national telephone and online support,
information and referral service for men with family and relationship
concerns, including men experiencing domestic violence.

 1800RESPECT, the national sexual assault, domestic and family violence
counselling service, which is available for all people affected by domestic
and family violence and sexual assault.

 Family and Relationship Services (FARS), which provide primarily early
intervention and prevention services to support families when going
through change, such as when they form, extend, or separate.

 Specialised Family Violence Services, which includes family capacity
building, family support, information and wrap-around support, and
counselling and behaviour change programs for people who use
violence.7

5.12 Ms Alex Mathews, Assistant Secretary, AGD also advised that:  

In relation to our department's family violence services, they are open to 
both men and women, with the exception of the domestic violence units, 
which are for women only. The rest of the policies and programs that we 
administer and fund recognise that both men and women can be victims of 
family violence. In addition to that, we fund specialist services just for men. 
In relation to family advocacy and support services, the government 
provided funding of $7.84 million over three years in last year's budget for 
dedicated men's support workers who are placed in all FASS locations, and 
that is for male victims of violence and also for perpetrators.8 

5.13 There are also a number of community organisations that provide support 
services to men, such as Australian Brotherhood of Fathers; Lone Fathers 
Association of Australia; Men's Resources Tasmania; Men's Rights Agency; 

6 One in Three Campaign, Submission 383, pp. 16–17. 

7 Department of Social Services (DSS), answers to question on notice, 23 November 2020, p. 1, 
(received 25 February 2021). 

8 Ms Alexandra Mathews, Assistant Secretary, Family Services Branch, Legal Services and Families 
Group, Attorney-General's Department, Proof Committee Hansard, 23 November 2020, p. 14. 
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No to Violence; and the One in Three Campaign.9 Some services such as the 
Court Network service provide non-legal support to both men and women.10 

5.14 As discussed in Chapter 3, in 2019 the Government provided an additional $7.84 
million over three years to the FASS to engage dedicated support workers for 
men experiencing family violence.11 This support is available to both men who 
are victims of family violence as well as those who perpetrate family violence 
and who have a family law matter.  

Committee view 
5.15 The committee is cognisant that all support services have expressed the need for 

greater funding and resources to meet the demands of their client base. During 
the course of this inquiry, the calls for additional and specific services for men 
were particularly common, especially from individual witnesses who had 
traversed the family law system. 

5.16 The committee has heard that the majority of government-funded services for 
people experiencing family law issues are available to all parties, irrespective of 
gender, and that specific support services for men have been incorporated into 
the FASS since 2019. However, it does not appear from the evidence before the 
committee that many men are aware of this fact. Also, as discussed in Chapter 
2, there is a perception that many of these services are biased in favour of 
women. As Better Place Australia suggested, this perception may arise due to 
the predominantly female composition of the FDR workforce.12 

5.17 In response to the issue of bias, the committee has suggested: 

 additional training of family law professionals on issues such as
unconscious bias, family systems, family violence and trauma informed
practice will help to address some of the underlying reasons for any bias
that may exist;

 ensuring that there are appropriate professional obligations, accountability
and complaints mechanisms in place for family law professionals to provide
parties with avenues to address issues of perceived bias or incompetency;
and

 that state, territory and Australian governments should develop workforce
planning initiatives which will encourage a more gender-balanced

9 See, for example, Australian Brotherhood of Fathers, Submission 1668; Lone Fathers Association of 
Australia, Submission 112; Men's Resources Tasmania, Submission 586; Men's Rights Agency, 
Submission 603; No to Violence, Submission 739; One in Three Campaign, Submission 383. 

10 See, The Hon. Emeritus Professor Marcia Neave AO, Proof Committee Hansard, 16 September 2020, 
pp. 17–22. 

11 AGD, Submission 581, Attachment A, p. 2.  

12 Better Place Australia, Submission 229, p. 34. 
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workforce in professions that service family violence and family law 
systems.  

5.18 The committee is satisfied that these suggestions will also assist in ensuring that 
the current services are better placed to support men experiencing family 
violence and family law issues.  

5.19 It is clear to the committee that training of family law professionals should 
include information on male victims of family violence and that when 
considering workforce planning initiatives, the state, territory and Australian 
governments should also review the services available for male victims and 
their children to identify any gaps that should be addressed. A review of the 
information publicly available about all government family violence and family 
law services should also be undertaken to ensure that it clearly highlights the 
services that are accessible by men. 

Recommendation 25 
5.20 The committee recommends that the Australian Government through the 

Council of Australian Governments lead a review of family violence and 
family law services to ensure that there are adequate support services 
available for all victims of family violence—male and female—and that 
existing services review their public information platforms to ensure that it 
clearly highlights that the service is available to support men and their 
children. 

5.21 The committee recognises the need for continued funding for non-legal 
support services for men and women in the family law system and 
recommends that the Australian Government continues to fund these services 
in registries where there is demonstrated need. 

5.22 The committee also recommends that the Australian Government work 
closely with state and territory governments to develop workforce planning 
initiatives which will encourage a more gender-balanced workforce in 
professions that service family violence and family law systems.  

Family Advocacy and Support Service (FASS) 
5.23 The FASS is funded by the Government and delivered by the eight state and 

territory legal aid commissions (LACs). The FASS operates 'at some registries of 
the family law courts'13 to assist 'alleged/victims and alleged/perpetrators' who 
attend court and was developed in order to: 

13 National Legal Aid (NLA), NLA Booklet, 2019, p. 6. Note: The Family Advocacy and Support Service 
is located at the following family court registries and circuit locations: NSW—Sydney, Parramatta, 
Newcastle and Wollongong Family Court Registries; Victoria—Melbourne and Dandenong Family 
Court Registries; Queensland—Brisbane, Cairns and Townsville Family Court Registries; Western 
Australia—Perth Family Court of WA Registry and Albany, Broome, Bunbury, Geraldton and 
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… provide free holistic legal and social support to families experiencing 
family violence, and to help them navigate court processes, including 
between the Commonwealth, and state and territory child protection and 
family violence systems … The LACs contract with other providers to 
address issues of legal professional conflict as appropriate.14 

5.24 Ms Kylie Beckhouse of National Legal Aid (NLA), informed the committee how 
this service operated in practice in New South Wales, and how this service 
addressed the particular needs of ATSI and CALD communities:   

… from a New South Wales perspective … we operate the Family Advocacy 
and Support Service in the family law courts in New South Wales, in four of 
the registries. We partner with the Women's Domestic Violence Court 
Advocacy Service to provide that. They tender for community organisations 
to provide the services, and we really do favour those agencies that are able 
to obtain and engage sessional workers from CALD backgrounds or First 
Nation backgrounds depending on the need of that particular registry. So 
we are very supportive of that sort of model and approach.15 

5.25 Victoria Legal Aid explained that in that state, 'FASS is only funded to be present 
in the permanent registries of the family law courts at Melbourne and 
Dandenong', as such the:  

… FASS does not provide its services to the court sitting on circuit in 
regional areas, which it does regularly at Ballarat, Bendigo, Geelong, 
Morwell, Mildura, Shepparton and Warrnambool as well as at Albury 
servicing Wodonga and surrounds.16 

5.26 The FASS is funded to run to 30 June 2022, and on top of the $41.1 million17 
allocated to this program at its commencement in early 2017,18 the Government 
has provided an additional $7.84 million to engage support workers for men.19 

5.27 In its submission to the inquiry, NLA referred to the 2018 'independent 
evaluation of the FASS … by Inside Policy Pty Ltd', noting that the result of the 
evaluation 'was positive'.20 Inside Policy stated that its evaluation findings 
suggested: 

Kalgoorlie circuits; South Australia—Adelaide Family Court Registry and Mount Gambier circuit; 
Tasmania—Hobart and Launceston Family Court Registries and Burnie circuit; ACT—Canberra 
Family Court Registry; Northern Territory—Darwin and Alice Springs Federal Circuit Court 
Registries. 

14 NLA, Submission 589, p. 8. 

15 Ms Kylie Beckhouse, Director, Family Law, Legal Aid New South Wales, NLA, Proof Committee 
Hansard, 27 May 2020, p. 36. 

16 Victoria Legal Aid, Submission 120, p. 25. 

17 AGD, Submission 581, Attachment A, p. 2. 

18 NLA, Submission 589, p. 8. 

19 AGD, Submission 581, Attachment A, p. 2. 

20 NLA, Submission 589, p. 8. 
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 The FASS should continue and retain core elements of the model.
 Key service enhancements would increase the effectiveness of the FASS.
 Systemic changes would improve outcomes for vulnerable families.21

5.28 Inside Policy made a number of findings, including with respect to the impact 
of the FASS on self-represented parties and the court: 

… [p]roviding support to self-represented parties was felt to positively 
impact on preparedness and completeness of evidence and contribute to a 
significant reduction of court time spent on self-represented matters.22 

5.29 In its submission, the NLA discussed the positive impact of the FASS, informing 
the committee that the 2018 independent evaluation found that: 

… the FASS was often the first point where family violence was identified 
and … that information sharing and management of clients across 
jurisdictions regularly occurred through the FASS with client consent. The 
key jurisdictions in which FASS clients commonly had matters were the 
family law courts, children’s courts and state and territory courts exercising 
jurisdiction over family violence matters.23 

5.30 Mr Anderson from AGD also noted the positive impact of the FASS: 

The Family Advocacy Support Service, which was introduced a few years 
ago now by the government, is also a measure that is assisting parties to 
resolve matters in up to half as many court events by providing a more 
therapeutic focus, by providing wraparound services, and we think that that 
holistic, therapeutic approach has a lot to recommend it—that it will help 
parties. It has been demonstrated to help parties to move to resolution of 
family law matters more quickly.24 

5.31 The NLA expressed its support for 'expansion of the FASS subject to appropriate 
funding'.25 Indeed, one of its recommendations was that '[f]unding be provided 
to enable LACs to engage more social support workers in family law matters', 
specifically to enable LACs to:  

Expand FASS services to ensure free holistic legal and social support to 
families beyond family violence to include drug and alcohol abuse, mental 
health issues and child abuse recognising that family violence rarely occurs 
in isolation from these other issues. This would assist them to navigate court 
processes, including between the family law, child protection and family 
violence and to be referred for ongoing assistance in relation to their legal 
and non-legal needs.26 

21 Inside Policy, An Evaluation of the Family Advocacy and Support Services, 2018, p. 4. 

22 Inside Policy, An Evaluation of the Family Advocacy and Support Services, 2018, p. 6. 

23 NLA, Submission 589, p. 8 (citations omitted).  

24 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, Attorney-General's 
Department, Proof Committee Hansard, 23 November 2020, p. 4. 

25 NLA, Submission 589, p. 8. 

26 NLA, Submission 589, p. 28. 
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5.32 As outlined in the first interim report, a number of other submitters supported 
an expansion of the FASS across family law courts in all states and territories, 
including in rural and regional locations, and also supported more funding for 
this service.27 

5.33 The FASS program is currently not designed for continuity of service28, and it 
was recommended to the committee that case management should be 
introduced into this service.29 The Council of Single Mothers and their Children 
recommended this approach 'wherever it will benefit the parties and 
particularly where services such as Aboriginal and Torres Strait Islander legal 
and social work services are involved'.30 

5.34 Indeed, it was one of the recommendations of the Australian Law Reform 
Commission (ALRC) in its 2019 report, Family Law for the Future — An Inquiry 
into the Family Law System,31 that '[t]he Family Advocacy and Support Service’s 
social support services should be expanded to provide case management to 
clients who are engaged with the family law system'.32 

5.35 The ALRC stated that the provision of case management would 'ensure that 
clients with complex needs who enter the family law system through the courts 
are connected with appropriate services and do not "fall through the gaps"'.33 
The ALRC explained:  

This expansion would allow support workers to check in with a client after 
they have left court and throughout their engagement with the family law 
system. Case managers could provide warm referrals and advocacy to 
ensure clients identify and remain connected with appropriate services, and 
share information with those services with client consent, ensuring relevant 
information is not lost and to reduce the burden on clients to retell their 
stories. Support workers could also provide ongoing risk assessment and 
safety planning as required, and support clients to attend appointments 
with police, relevant services, or at local court events.34 

27 See, for example, No to Violence, Submission 739, p. 17; Peninsula Community Legal Service, 
Submission 842, pp. 4 and 6; Women's Electoral Lobby, Submission 98, p. 4; Women's Legal Service 
NSW, Submission 702, p. 31; Women's Safety NSW, Submission 727, p. 34. 

28 ‘Continuity of service’ is defined as repeated contact between an individual and a support service 
provider. 

29 See, for example, The Benevolent Society, Submission 109, p. 10; Caxton Legal Centre, Submission 744, 
p. 29; Council of Single Mothers and their Children (CSMC), Submission 417, p. 4.

30 CSMC, Submission 417, p. 4. 

31 Australian Law Reform Commission (ALRC), Family Law for the Future — An Inquiry into the Family 
Law System, ALRC Report 135, 2019, March 2019 (ALRC 2019 Report). 

32 ALRC 2019 Report, p. 458, Recommendation 57. 

33 ALRC 2019 Report, pp. 459–460.  

34 ALRC 2019 Report, p. 460. 
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5.36 The FASS cannot be discussed without reference to Family Relationship Centres 
(FRCs)—a government-funded service offered prior to litigation—65 of which 
operate across Australia to provide disputing families with ‘information about 
family relationships at all stages – forming new relationships, overcoming 
relationship difficulties or dealing with separation’.35 

5.37 FRCs provide ‘information, referral and individual sessions free of charge’, as 
well as ‘up to one hour of joint Family Dispute Resolution sessions free of 
charge’.36 However, as with the FASS, there is no continuity of assistance for 
people engaging with FRCs in the form of case management. Indeed, the 
committee received evidence that FRCs are in high demand and are 
under-resourced.37 

5.38 In its report, the ALRC also recommended the expansion of FRCs ‘to provide 
case management to clients with complex needs who are engaged with the 
family law system’.38 

Committee view 
5.39 The committee acknowledges the overwhelming evidence, including the 

independent evaluation by Inside Policy, that the FASS is working as intended 
to assist alleged victims and alleged perpetrators of family violence who attend 
the family court. This, in turn, has worked to reduce the resource strain on the 
courts.  

5.40 The committee notes that this service is not available at every family court 
registry or circuit location. The committee is concerned that parties to family law 
proceedings may be prevented from accessing this useful service simply 
because of where they live. The committee therefore considers that the success 
of the FASS warrants its ongoing funding and its extension to all registry and 
circuit locations, and that the service should be adequately resourced in all 
locations.  

5.41 The committee acknowledges the evidence that this service is sensitive to the 
particular needs of ATSI and CALD communities, and suggest that the 
Government continue to ensure that, when engaging with the family law 
system, these communities are supported by this and other services.  

5.42 Finally, the committee is persuaded by evidence that there is a need for a case 
management service for clients with complex needs within the family law 

35 Family Relationships Online, Family Relationship Centres, 
https://www.familyrelationships.gov.au/talk-someone/centres (accessed 10 November 2020). 

36 Family Relationships Online, Family Relationship Centres, 
https://www.familyrelationships.gov.au/talk-someone/centres (accessed 10 November 2020). 

37 JSC AFLS First Interim Report, p. 271. 

38 ALRC 2019 Report, p. 464, Recommendation 59. The ALRC also recommended Family Relationship 
Services be expanded to offer a variety of services—see, Recommendation 60. 

https://www.familyrelationships.gov.au/talk-someone/centres
https://www.familyrelationships.gov.au/talk-someone/centres
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system. The ALRC has identified both the FASS and FRCs as appropriate bodies 
that could provide case management. It is unclear to the committee whether 
both bodies should do this or whether it would be more efficient for one body 
to take the lead on case management but with specific ties being established 
between the two entities so clients are easily and quickly referred. The 
committee agrees with the ALRC that those FASS clients who have complex 
needs should be connected with appropriate services to ensure that they do not 
‘fall through the gaps’. The committee believes that, irrespective, it could be 
useful to build closer associations between FASS and FRCs. 

Recommendation 26 
5.43 The committee recommends that the Australian Government expand the 

Family Advocacy and Support Service (FASS) program to all Family Court 
and Federal Circuit Court registry and circuit locations with: 

 ongoing funding to be provided for all FASS locations; and
 appropriate resourcing in rural and regional areas.

5.44 The committee also recommends the Australian Government implement case 
management services within either the FASS or Family Relationship Centres 
(FRCs), with a view to also building closer associations between the FASS and 
FRCs so that case management is available to clients of both services. 

Alternative Dispute Resolution 
5.45 The committee’s first interim report discussed the importance of Alternative 

Dispute Resolution (ADR) as a means by which to resolve family law disputes 
and avoid costly and time consuming litigation.  

5.46 There are a number of ADR pilots that are currently underway, the purpose of 
which is to ‘improve the family law system and the legal assistance sector’.39 

5.47 For example, as set out in the first interim report, AGD is currently conducting 
a Legally Assisted Family Dispute Resolution (LAFDR) pilot for ATSI and 
CALD families who have experienced family violence:  

$8.675 million was provided over four years to fund and evaluate pilots of 
legally-assisted and culturally-appropriate family dispute resolution 
services for Indigenous and Culturally and Linguistically Diverse families 
who have experienced family violence. These pilots run from 1 June 2017 to 
30 June 2020 across eight locations.40 

39 AGD, Submission 581, Attachment A, p. 1. 

40 AGD, Submission 581, Attachment A, p. 1. 
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5.48 Another new dispute resolution program discussed in the first interim report41 
was the ‘amica’ system, a government-funded42 online platform which: 

… uses artificial intelligence to make suggestions about dividing [disputing 
parties’] money and property based on the information that [parties] enter. 
The artificial intelligence considers legal principles and applies them to 
[individual] circumstances.43 

5.49 As the system was only launched in June 2020, a qualitative assessment of the 
success of amica in resolving disputes and avoiding litigation has not been 
completed.   

5.50 Furthermore, funding has also been provided to FRCs to undertake property 
mediation, and to LACs for a legally-assisted property mediation pilot for 
matters with a property pool of up to $500 000.44 The Federal Circuit Court of 
Australia (Federal Circuit Court) has also been funded to pilot a simplified way 
of resolving property disputes with an asset pool of under $500 000 (the PPP500 
pilot). Further information about this pilot was provided in the 
2019–20 annual report: 

The aim is to resolve these cases in a timely and efficient manner, whilst 
achieving a just outcome at a cost to the parties that is reasonable and 
proportionate to the assets available in the proceedings. Parties are able to 
commence proceedings in a simplified manner in an attempt to reduce cost 
and delay. The PPP500 Pilot involves an intensive registrar led resolution 
phase, followed by a simplified judicial determination phase if necessary.45 

5.51 The Federal Circuit Court has also introduced a Discrete Property List where 
registrars case manage property only applications, which ‘has been an 
outstanding success, assisting a large proportion of property cases to resolve 
without judicial intervention’. Furthermore: 

Following on from a successful pilot in the Newcastle registry, the Discrete 
Property List was rolled out to the Brisbane, Sydney, Parramatta, Melbourne 
and Adelaide registries in 2019–20. The List involves registrars closely case 
managing all property only applications filed in the Court, including 
monitoring compliance with disclosure obligations and valuations, and 
referring the parties to ADR.46 

41 JSC AFLS First Interim Report, p. 224. 

42 ‘amica is an initiative of National Legal Aid and the Legal Services Commission of South Australia 
with support from the Australian Government’—see, amica, About amica, 
https://www.amica.gov.au/about-amica.html (accessed 12 November 2020). 

43 amica, About amica, https://www.amica.gov.au/about-amica.html (accessed 12 November 2020). 

44 AGD, Submission 581, Attachment A, p. 1. 

45 Federal Circuit Court of Australia, Annual Report 2019–20, p. 7.  

46 Federal Circuit Court of Australia, Annual Report 2019–20, p. 7.  

https://www.amica.gov.au/about-amica.html
https://www.amica.gov.au/about-amica.html
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5.52 Additionally, in April 2020, the Family Court of Australia (Family Court) and 
the Federal Circuit Court, introduced: 

… a specialist National Arbitration List … to support the development and 
promotion of arbitration for property matters in family law, furthering the 
Courts’ emphasis on the importance of ADR. The List operates electronically 
on a national basis, with a dedicated judge assigned to the List in each Court 
to ensure that matters sent to arbitration are closely managed, and any 
applications arising out of an arbitration can be determined promptly.47 

5.53 The most commonly utilised form of ADR is family dispute resolution (FDR), 
the introduction of and practice of which was discussed extensively in the first 
interim report.48 The remainder of this section will examine potential 
improvements in the delivery of FDR. 

Legally-Assisted Family Dispute Resolution 
5.54 One of the most important issues for submitters and witnesses in their 

discussion of FDR was the expansion of LAFDR. LAFDR is currently offered 
through LACs and to be eligible, ‘one party is generally required to qualify for 
legal aid’.49 

5.55 The NLA explained that ‘LAC LAFDR programs achieve a national settlement 
rate in the order of 75–80% annually’, with approximately 8000 conferences held 
each year.50 NLA further explained that some matters may not be appropriate 
for LAFDR:  

Matters not appropriate for LAC LAFDR, or which were not capable of 
settlement at LAC LAFDR, usually then move through family law court 
processes, although further LAC LAFDR will be held for parties on a 
litigation pathway if it appears that settlement might be a possibility, and it 
would be otherwise appropriate to hold a conference.51 

5.56 The committee heard from a wide range of submitters who supported the 
expansion of LAFDR, including to parties who are not receiving legal aid,52 and 
for ‘culturally-safe and specific’ LAFDR to be made available to ATSI families.53 

47 Family Court of Australia, Annual Report 2019-20, p. 5. 

48 See, JSC AFLS First Interim Report, pp. 278–291. 

49 JSC AFLS First Interim Report, p. 285.  

50 NLA, answers to question on notice, 27 May 2020, p. 7, (received 30 June 2020). 

51 NLA, answers to question on notice, 27 May 2020, p. 7, (received 30 June 2020). 

52 Engender Equality, Submission 232, p. 10. See also, Caxton Legal Centre, Submission 744, p. 23; No to 
Violence, Submission 739, pp. 19–20; Northern Territory; Peninsula Community Legal Centre, 
Submission 842, p. 28; Women's Legal Services, Submission 740, p. 15.  

53 Victoria Legal Aid, Submission 120, p. 6. 
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5.57 There was also significant support for the extension of LAFDR to victims of 
family, domestic and sexual violence.54 

The existence of family violence allegations or family violence orders (whilst 
a serious issue) should not be seen or presumed to be an automatic 
impediment to ADR as an appropriately skilled FDRP (mediator) commonly 
will arrange for FDR/ADR in a manner, keeping the parties separate and 
which avoids exposing a party to family violence or otherwise 
accommodates a vulnerable party by creating a level playing field for 
negotiations.55 

5.58 Specific to LAFDR, Women’s Legal Service Victoria observed that 'with the 
support of trauma-informed mediators and lawyers, potential power 
imbalances between parties can be addressed', and noted that '[f]amily violence 
cases can be safely and effectively … supported in the mediation process'.56 The 
first interim report also lists a number of benefits of LAFDR provided by the 
Peninsular Community Legal Centre for clients experiencing family violence or 
abuse.57 

5.59 However, Australia’s National Research Organisation for Women’s Safety 
suggested that LAFDR should only be utilised in the context of family and 
domestic violence where there is clear legislative guidance for practitioners 
about how to make decisions regarding clients with complex needs and 
recommended reforming the FDR framework such that: 

… there is a clear pathway for complex needs s60I certificate holders who 
lack the financial means to pursue a court-based outcome, ensuring 
appropriate guidance for FDRPs working with these clients toward the 
resolution of their disputes.58 

5.60 A common suggestion, together with the expansion of LAFDR, was that those 
lawyers and FDR practitioners (FDRPs) carrying out LAFDR (and FDR more 
generally) should be appropriately trained, particularly in relation to domestic 
and family violence.59 

54 See, for example, Domestic Violence Victoria, Submission 705, p. 23; Mallee Family Care, 
Submission 712, p. 14; Springvale Monash Legal Service, Submission 729, p. 9. 

55 Relationships Australia, Submission 606, p. 36. References quote from Bar Association of Queensland, 
Submission 80 to ALRC 2019 inquiry, p. 12. 

56 Women's Legal Service Victoria, Submission 701, p. 21. A similar point was made by Women's Legal 
Service NSW: 'In our experience LAFDR significantly increases the likelihood that parties will reach 
a safe parenting arrangement for children and the adult survivor of violence and divert matters 
away from the court system'—see, Women's Legal Service NSW, Submission 702, p. 30.  

57 See, JSC AFLS First Interim Report, pp. 289–290. 

58 Australia’s National Research Organisation for Women, Submission 602, p. 20. 

59 See, for example, The Benevolent Society, Submission 109, p. 8. See also, Ms Zoe Rathus, Dr Helena 
Menih, Dr Samantha Jeffries and Professor Rachael Field, Submission 700, p. 3; Australian Women 
Against Violence Alliance, Submission 716, pp. 42–43. 
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5.61 As discussed in the first interim report, FDR is conducted by an accredited FDRP 
who is subject to a competency-based accreditation scheme under the Family 
Law (Family Dispute Resolution Practitioners) Regulations 2008.60 Pursuant to 
the Family Law (Family Dispute Resolution Practitioners) Regulations 2008, 
FDRPs:  

… must undertake at least 24 hours education, training or professional 
development in family dispute resolution in each 24 month period starting 
on the day of the person’s accreditation as a [FDRP].61 

5.62 There is no legislative or regulatory requirement for FDRPs to undertake 
education, training or professional development on particular subject matters 
such as domestic and family violence. 62 

5.63 In addition to the calls for expanded training from a number of submitters, the 
CASA Forum—Victorian Centres Against Sexual Assault recommended 'the 
development of effective practice guidelines for providers of FDR services':  

In particular we submit that these guidelines should include advice about 
the need for highly skilled professionals who understand the social context 
and dynamics of family violence and intra-familial sexual assault; barriers 
to safety; perpetrator tactics of coercion and control; patterns of grooming 
of children and young people; and high-level skills in identifying risk and 
safety concerns.63 

5.64 Legal professionals are also required to undertake a certain amount of 
professional development to maintain their practicing certificates, the hours and 
core subjects of which vary across jurisdictions.  

5.65 With respect to training, the committee received evidence that: 

To become an FDR practitioner applicants must, at a minimum, gain 
competency in the six core units of the Graduate Diploma of Family Dispute 
Resolution or its equivalent. The units are: 

 Manage responses to domestic and family violence in family work
 Facilitate dispute resolution in the family law context
 Adhere to ethical standards in family dispute resolution
 Support the safety of vulnerable parties in dispute resolution
 Operate in a family law environment
 Work with a child-focus approach
 … Once accredited, FDR practitioners are required to undertake ongoing

professional development in order to maintain their accreditation.64

60 JSC AFLS First Interim Report, p. 281.  

61 Family Law (Family Dispute Resolution Practitioners) Regulations 2008, reg. 14(1). 

62 See, JSC AFLS First Interim Report, pp. 281–282. 

63 CASA Forum—Victorian Centres Against Sexual Assault, Submission 704, p. 17.  

64 AGD, answer to question on notice, 23 November 2020 (received 18 December 2020). 
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Committee view 
5.66 The committee is encouraged by the introduction of various ADR pilots and 

initiatives by both the Government and the family courts, some of which have 
already demonstrated that further investments in ADR can divert disputing 
parties from costly and protracted litigation. The committee supports the 
continuation of these measures, and should evaluations prove their 
effectiveness, their permanent integration into the family law system (see 
Recommendation 1).  

5.67 The committee also commends the development of amica and, although it is too 
early to measure its success, suggests that the Government could look at other 
ways to utilise technology more effectively, both for the swift resolution of 
matters and reducing the costs imposed on parties to family law proceedings. 

5.68 In respect of LAFDR, the committee accepts the arguments in favour of 
expanding this service. It considers that LAFDR is a less adversarial and 
therefore less traumatising way in which to resolve family law disputes. The 
committee noted that legally-assisted property mediation has been funded in 
LACs and welcomes this development, but considers that such services and 
LAFDR should be expanded regardless of whether one party is receiving legal 
aid.  

5.69 The expansion of LAFDR may not be appropriate in all disputes, for example it 
may not be safe in certain disputes where there is a history of domestic or family 
violence. However, the committee is persuaded by arguments which suggested 
that where there are appropriate safeguards, LAFDR can be successfully 
undertaken by such parties.  

5.70 In expanding LAFDR to family and domestic violence cases, one important 
safeguard to protect disputing parties would be the introduction of a 
requirement that any practitioners engaging with victims of domestic and 
family violence and their perpetrators are adequately trained in the dynamics of 
family violence, conducting risk assessments and safety planning. 

Recommendation 27 
5.71 The committee recommends the Australian Government expand Legally 

Assisted Family Dispute Resolution to: 

 family and domestic violence cases, to be carried out by specialist family
and domestic violence and trauma informed practitioners; and

 parties who do not qualify for legal aid.

Family Dispute Resolution and binding property agreements 
5.72 As outlined above, there are a number of property-related pilots that the 

Government has introduced in an effort to resolve family law disputes before 
the matter reaches a judge. However, the committee heard evidence that ADR 
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could be further utilised to resolve property disputes quickly and outside of 
court.  

5.73 One of the ways in which ADR could be further utilised, and which was 
discussed in the first interim report, was the extension of compulsory FDR to 
property matters. As noted in the first interim report, section 60I of the Family 
Law Act 1975 (Family Law Act) requires parties to a parenting dispute to ‘make 
a genuine effort to resolve that dispute’ through FDR.65 The same requirement 
does not apply to property matters. 

5.74 Those in favour of mandatory pre-filing FDR for property matters suggested 
that this reform would reduce the legal fees associated with litigation, and 
alleviate pressure on court resources.66 On the other hand, the committee heard 
from the Law Council of Australia (Law Council) that mandatory pre-filing for 
property matters could have unintended consequences, as there are ‘significant 
differences’ between parenting and financial disputes, such as:  

 in most parenting disputes, both parents have relatively good knowledge
of the facts relevant to the dispute—they both know their children’s day
to day needs and arrangements;

 in most financial disputes, one party, and sometimes both, does not have
good knowledge of the other party’s or their joint financial
circumstances;

 in most parenting disputes, the legal complexities relate solely to the
application of the principles in the [Family Law Act];

 in many financial disputes, the legal complexities can include the
application of the principles in the [Family Law Act], but also matters
such as valuation methodologies, taxation laws, interpretation of
financial statements and trust deeds, tracing of funds, and stamp duty
laws …67

5.75 The ALRC considered these arguments in its report, and nevertheless 
recommended the amendment of the Family Law Act to extend mandatory FDR 
to property disputes prior to filing an application for court orders.68 

5.76 The committee also received evidence in support of greater powers to be given 
to FDRPs to draw up legally binding property agreements, so as to avoid the 
risk of these agreements collapsing before being formalised in court.69 
Partnerships Victoria proposed that FDRPs should ‘have the option of drawing 

65 JSC AFLS First Interim Report, pp. 278–279. 

66 See, JSC AFLS First Interim Report, p. 283. See also, Conciliate SA, answers to question on notice, 
19 August 2020, pp.14-15, (received 10 September 2020). 

67 Law Council of Australia, Submission 2.1, p. 53. 

68 The ALRC also recommended that a ‘genuine steps’ statement be lodged with the court much in the 
same way as with parenting orders—see, ALRC 2019 Report, p. 46, Recommendation 21. 

69 See, JSC AFLS First Interim Report, p. 284. 
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up a “property plan”’, operating in a similar way to which a parenting plan 
operates in the Family Law Act.70 Partnerships Victoria made this proposal in 
its submission on the basis of the ‘major concern’ of their members—namely, 
‘that settlements are not legally binding in financial FDR’:  

Parties often go to lawyers after FDR and the settlement ‘falls apart’ for a 
variety of reasons, en route to it supposedly getting documented and made 
legally binding. This proposal would reduce the risk of this occurring and 
would be ideally suited for low value cases without significant legal 
complexity.71 

5.77 Partnerships Victoria suggested how this could work in practice: 

The property plan would be prepared by the FDR Practitioner and signed 
by the two parties to document the agreed settlement. It should cover both 
property and spousal maintenance issues. The proposed Family Law 
Commission could be engaged to draft some simple pro forma property 
plans recommended for use by FDR Practitioners.72 

Committee view 
5.78 The committee acknowledges the arguments in favour of extending mandatory 

pre-filing FDR to property matters, and also the ALRC’s recommendations in 
respect of this matter. The committee believes that this is one way in which 
parties could be diverted from costly and time consuming family court 
proceedings, which in turn would ease the burden on the courts.  

5.79 However, the committee is persuaded by the arguments of the Law Council, 
which illustrate that there are indeed significant differences between parenting 
and property disputes, and that the introduction of mandatory pre-filing FDR 
for property disputes could have unintended negative consequences for 
disputing parties. The committee therefore considers that, at this point in time, 
it is more practical to set aside such changes to the Family Law Act, and, as 
stated above, should evaluations of the current property pilots prove effective, 
these should be permanently integrated into the family law system. In time, it 
may be appropriate for the Government to reconsider extending pre-filing FDR 
to property matters.  

5.80 One difficulty that has been brought to the committee’s attention is the number 
of disputing parties proceeding to litigation despite having reached an 
agreement at Family Dispute Resolution.  The committee is cognisant of the 
strict requirements for drawing up binding financial agreements and the delays 
experienced to have a consent order made by the court. The committee is of the 

70 Partnerships Victoria, Submission 714, p. 3—see, s. 63C of the Family Law Act 1975. 

71 Partnerships Victoria, Submission 714, p. 3.  

72 Partnerships Victoria, Submission 714, p. 3. 
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view that further expert consideration of an efficient model to document 
agreements after Family Dispute Resolution is warranted. 

5.81 The committee also notes the applicability of Recommendation 1 in Chapter 2 
to this discussion of ADR, that is, the expansion of pilots and existing programs, 
such as the Legal Aid Commissions lawyer-assisted property mediation. 

Recommendation 28 
5.82 The committee recommends that the Family Law Council be tasked with 

considering how to best document agreements made with respect to property 
arrangements following Family Dispute Resolution in order to reduce 
litigation while still protecting the rights of the parties.  

The cost of family breakdown and the role of prevention 
5.83 Although this inquiry has concentrated on the operation of the family law 

system and adopted recommendations to address various issues raised in the 
submissions, there are other concerns that the committee has not been able to 
fully address. These include the adversarial nature of family law in Australia 
(see Recommendation 10) and the paucity of funding for prevention. These 
issues have been raised in previous Parliamentary reports into marriage and 
family in Australia.73 

5.84 The committee believes that insufficient attention has been given to the role of 
prevention and proposes that further examination should be given to the issue. 

Recommendation 29 
5.85 The committee recommends that the Australian Government request the 

Productivity Commission to investigate the direct and indirect costs to 
individuals and Australia of family dysfunction, and marriage and 
relationship breakdown and the adequacy of preventive measures, including 
measures to prevent family violence.  

Mr Kevin Andrews  MP 
Chair 

73 See, for example, To Have and To Hold - Strategies to strengthen marriage and relationships, House of 
Representatives Committee on Legal and Constitutional Affairs, 1998. 
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Australian Labor Party Additional Comments 

The Inquiry 
1.1 As already articulated in the first interim report, Labor Members did not 

consider there was a need to conduct this inquiry when a great many inquiries 
and reports into family law had not yet been acted on or responded to by the 
Government. However Labor Members have undertaken their role in the 
inquiry process diligently. They have listened to the evidence and included 
eight of their own recommendations with additional comments in the first 
interim report. Five of those recommendations, or recommendations in similar 
terms, are now included as recommendations of the whole committee. 

1.2 Labor Members have worked hard in the committee process to achieve a 
majority report that makes recommendations that will improve the family law 
system. These additional comments by Labor Members are included in this 
second interim report to provide a fuller explanation to some of those 
recommendations and conclusions. 

Previous reports and inquiries 
1.3 There have already been 67 reports and inquiries into family law. The most 

recent two reports, the Australian Law Reform Commission 2019 report 
(ALRC report) and the House of Representatives Standing Committee on Social 
Policy and Legal Affairs’ inquiry report (Henderson report), were comprehensive 
reports which made collectively 93 recommendations to improve the family law 
system. 

1.4 On 22 October 2019, Senator the Hon. Marise Payne, Minister for Foreign Affairs 
and Minister for Women, told Senate Estimates that the Government’s response 
to the ALRC report was with the Attorney-General. As the committee report 
acknowledges, the Government has still not provided a response to the 60 
recommendations in that report. 

1.5 Labor Members urge the Government to immediately respond to the ALRC 
report. 

1.6 This report makes another 29 recommendations to improve the family law 
system. Labor Members call on the Government to promptly respond to the 
recommendations in this report. 

1.7 Labor Members are strongly of the view that the Government should not 
undertake any further inquiries or reports into family law until they have 
responded to, and implemented where appropriate, recommendations made in 
this and in previous reports. 

1.8 Labor Members consider that merely instituting inquiries, without an intention 
to act on any recommendations, will not fix the multiplying problems in the 
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family law system.  The family law system will only be improved by 
implementing recommendations for reform from credible reports and inquiries, 
such as the recommendations in the Henderson report, the ALRC report and 
this committee report, without undue delay. 

False Allegations 
1.9 At the commencement of this inquiry Labor Members were concerned that 

stakeholders would not participate in the inquiry process. Publicity around 
comments made by the Deputy Chair that women lie about domestic violence 
in family court disputes74 had understandably caused some stakeholders to be 
worried about giving evidence to the committee. 

1.10 Labor Members welcome that the committee has accepted the evidence 
provided by former Family Court judges including former Chief Justice, the 
Hon Diana Bryant AO QC, that parties do not frequently set out to deliberately 
misrepresent or invent the facts75 and false allegations are not prevalent within 
the family law system76. 

Abolition of the Family Court 
1.11 The Federal Circuit and Family Court of Australia Bill 2019 (Merger Bill) was passed 

by Parliament on 17 February 2021. The passing of this bill will result in the 
abolition of the Family Court of Australia, the only stand-alone specialist family 
law court. 

1.12 The proposal implemented by the passing of the Merger Bill was not 
recommended by any parliamentary inquiry or report, or any report by experts 
in family law. A desktop review by PricewaterhouseCoopers Australia (PwC) 
recommended a restructure in similar terms to the Merger Bill but with the 
caveat that stakeholder advice should be sought if the ALRC did not make a 
similar recommendation. The ALRC did not make any recommendation to 
merge the courts or abolish the Family Court. 

1.13 The committee heard evidence during the public hearings about the harm this 
court merger will bring to families navigating the family law system. In 
particular, Ms Elizabeth Evatt, former Chief Justice of the Family Court, said in 
her submissions to the committee: 

74 Judith Ireland, ‘Hanson says women lie about domestic violence to get kids in Family Court 
disputes’, The Sydney Morning Herald, 18 September 2019, 
https://www.smh.com.au/politics/federal/hanson-says-women-lie-about-domestic-violence-to-get-
kids-in-family-court-disputes-20190918-p52sfv.html 
 (accessed 12 March 2021). 

75 Majority Second Interim Report, para 3.34. 

76 Majority Second Interim Report, para 3.36. 

https://www.smh.com.au/politics/federal/hanson-says-women-lie-about-domestic-violence-to-get-kids-in-family-court-disputes-20190918-p52sfv.html
https://www.smh.com.au/politics/federal/hanson-says-women-lie-about-domestic-violence-to-get-kids-in-family-court-disputes-20190918-p52sfv.html
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… the proposed merger of the Family Court and the Federal Circuit Court 
is likely to undermine the integrity of the Family Court and lead to 
undesirable outcomes for the parties.77 

1.14 Mrs Pauline Wright, President of the Law Council of Australia told the 
committee: 

… the current merger proposal of the Family Court of Australia and the 
Federal Circuit Court is not the answer. It would result in the effective 
abolition of the Family Court of Australia; a respected, specialised and 
focused court dealing with family law issues.78 

1.15 Mr Michael Kearney SC, Chair of the Family Law Committee, New South Wales 
Bar Association told the committee: 

The backlog of matters in the FCC has gone up by some 63 per cent, so 
what’s being proposed under the merger is to collapse into the Federal 
Circuit Court all of the family law matters that may then get referred back 
to div 1 but into a court that’s already overburdened. What’s that going to 
do to litigants? What’s that going to do to judges? It’s extraordinary that 
anyone would contemplate that course.79 

1.16 Ms Liz Snell, Law Reform and Policy Co-ordinator, Women’s Legal Service New 
South Wales told the committee that she was very concerned about the proposed 
merger and said: 

We would support a model that would go the reverse and that would 
increase specialisation. That would mean retaining the standalone specialist 
superior Family Court.80 

1.17 Labor Members are very disappointed that the Morrison Government pushed 
through the Merger Bill despite opposition from an overwhelming number of 
legal experts, advocates and former judges and before this committee presented 
its final report. 

1.18 Labor Members consider that the family law system will be less safe for families, 
in particular children, without a stand-alone specialist court. 

1.19 Labor Members also consider that it is now more important than ever that issues 
that have been raised in many of the previous reports and inquires as being of 
concern in the family law system should be acted on urgently to protect 
vulnerable families and children. 

77 Ms Elizabeth Evatt AC, Submission 96, p. 1. 

78 Ms Pauline Wright, President, Law Council of Australia, Committee Hansard, 13 March 2021, p. 2. 

79 Mr Michael Kearney, SC, Chair, Family Law Committee, New South Wales Bar Association, 
Committee Hansard, 13 March 2021, p. 34. 

80 Ms Liz Snell, Law Reform and Policy Co-ordinator, Women's Legal Service New South Wales; and 
Spokesperson, Women's Legal Services Australia, Committee Hansard, 13 March 2021, p. 64. 
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Appointment of additional Judges and Registrars 
1.20 Labor Members welcome Recommendation 3 of the committee report to appoint 

25 to 30 additional Registrars as well as support staff to assist the Courts to 
address backlogs and delays. Labor Members acknowledge, as stated in the 
report, that these appointments will happen over time as reforms are being 
rolled out. However, Labor Members would urge the Government to, where 
possible, expedite the appointment of additional Registrars to prevent families 
from suffering unnecessary delay when negotiating the family law system. 

1.21 As stated in the committee report, Labor Members also support the appointment 
of additional family law judges in both the Family Court of Australia and the 
Federal Circuit Court of Australia. Labor Members consider that the continued 
appointment of more judges is particularly important now that the Merger Bill 
has passed Parliament. The provisions of the Merger Bill now mandate only a 
minimum of 25 judges to be appointed to the Family Court of Australia (new 
Division 1). Currently there are 37 judges appointed to the Family Court of 
Australia. Labor Members consider it crucial that, at the very least, as current 
Family Court judges retire, they should be replaced in a timely manner. 

1.22 Ms Pauline Wright, President of the Law Council of Australia told the 
committee of the: 

… failure to make timely appointments of judicial officers and registrars. 
This has created a backlog of cases, produced delays and frustrated the 
proper management of the resources that the courts have.81 

1.23 Ms Elizabeth Evatt, former Chief Justice of the Family Court, told the committee: 

Sometimes when judges retire or move on, there are delays in making new 
appointments, and the court will be understrength for some time.82 

1.24 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group in the 
Attorney-General’s Department told the committee: 

I’m saying that there is no current plan to increase the number of judges 
beyond filling the existing vacancies.83 

1.25 Labor Members are concerned that the new requirement of a minimum 
25  judges in the Family Court of Australia (new Division 1) will mean there will 
technically be no ‘vacancies’ to fill in that court. 

1.26 Labor Members are very concerned that there will be a diminution of judicial 
resources in the new merged court and would urge the Government to replace 

81 Ms Pauline Wright, President, Law Council of Australia, Committee Hansard, 13 March 2020, p. 2. 

82 Ms Elizabeth Evatt AC, Committee Hansard, 22 July 2020, p. 6. 

83 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group, Attorney-General's 
Department, Committee Hansard, 23 November 2020, p. 11. 
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judges promptly as they retire, but also to appoint additional judges to decrease 
delays in the court. 

Funding for Legal Aid and Community Legal Centres 
1.27 Labor Members are aware that legal assistance services, including Legal Aid 

Commissions, Family Violence Prevention Legal Services, Aboriginal and 
Torres Strait Islander Legal Services and Community Legal Centres, have been 
struggling to meet demand for their legal services for many years. The Justice 
Project report undertaken by the Law Council of Australia and released in 2018 
called for ‘significant additional resources’ for these vital services. 

1.28 The committee heard that some litigants are unable to access the family law 
system or see it through to its conclusion or else are forced to appear 
unrepresented.84 

1.29 For women and children fleeing family violence, access to legal services is 
crucial to enable them to safely leave a dangerous situation and to access justice 
through the courts. 

1.30 Labor Members welcome the committee recommendation to increase funding 
to Legal Aid and Community Legal Centres and would urge the Government to 
provide this additional funding immediately. 

Equal Shared Parental Responsibility 
1.31 Labor Members note that section 61DA of the Family Law Act 1975 (FLA) which 

contains the presumption of equal shared parental responsibility has been a 
concern since it was introduced to Parliament in 2005, from the concerns 
expressed by Shadow Attorney-General, Nicola Roxon, in the Parliament in 
200685 to the ALRC report handed down in 2019 recommending that the 
provision be amended.86 

1.32 As set out in Labor Members’ additional comments to the first interim report, 
many witnesses and submitters gave evidence to this committee about the 
consistent confusion and misapprehension around the presumption of equal 
shared parental responsibility. 

1.33 Labor Members continue to hold the view that a repeal of the presumption in 
section 61DA FLA would provide greater protection for children.  

84 Ms Hayley Foster, Chief Executive Officer, Women's Safety NSW, Proof Committee Hansard, 
27 May 2020, p. 48. 

85 Nicola Roxon, MP, House of Representatives hansard, Thursday, 2 March 2006, 
https://parlinfo.aph.gov.au/parlInfo/genpdf/chamber/hansardr/2006-03-
02/0047/hansard_frag.pdf;fileType=application%2F 
 (accessed 12 March 2021). 

86 ALRC report, Review of the Family Law System, 2019, recommendation 7. 

https://parlinfo.aph.gov.au/parlInfo/genpdf/chamber/hansardr/2006-03-02/0047/hansard_frag.pdf;fileType=application%2F
https://parlinfo.aph.gov.au/parlInfo/genpdf/chamber/hansardr/2006-03-02/0047/hansard_frag.pdf;fileType=application%2F
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1.34 However, given the inaction of the Government to address this important issue 
at all, Labor Members consider the urgent release of an exposure draft to amend 
section s61DA to address the current misunderstanding that the provision is a 
presumption of equal shared care, would at least allow stakeholders to consider 
whether a proposed amendment would clarify the provision and make it safer 
for children. 

1.35 Labor Members consider that the exposure draft should be released widely for 
stakeholder consultation. 

1.36 Labor Members also consider that section 65DAA FLA should be repealed as 
recommended by the ALRC report 87 and would encourage the Government to 
urgently respond to that report. 

Capping of Practitioners’ Costs 
1.37 Labor Members understand that some family law matters are complex and 

require a significant amount of legal work before they can be resolved and 
accept that legal practitioners should be remunerated for their work.  However, 
Labor Members agree that families should not be paying legal fees in property 
disputes disproportionate to the pool of assets being divided.   

1.38 The committee report recommends88 that the Family Law Act 1975 be amended 
to include the provisions set out in Appendix 4 of this report. The draft 
provisions in Appendix 4 include a provision to cap legal fees. While Labor 
Members agree with the intent of that provision, they consider it would be 
prudent to consult with relevant stakeholders once this report, including 
Appendix 4, has been released and prior to introducing any of the draft 
provisions in Appendix 4 to Parliament. 

Family Law Council 
1.39 Labor Members welcome the recommendation to re-constitute the Family Law 

Council.89 The Family Law Council, whose purpose is to advise and make 
recommendations to the Attorney-General about the workings of the Family 
Law Act and other legislation and matters relating to family law including legal 
aid, has not had any members since 2016. Labor has repeatedly called on the 
Government to reconstitute the Family Law Council since that time. Labor 
members urge the Government to immediately reconstitute the Family Law 
Council. 

87 ALRC report, Review of the Family Law System, 2019, recommendation 8. 

88 Recommendation 5. 

89 Recommendation 10. 
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Less Adversarial Courts 
1.40 Labor Members note the ALRC report handed to Government in 2019 discussed 

and made recommendations about a less adversarial approach to family law 
disputes. The report noted that concerns about the best way to resolve matters 
in the best interests of children and opportunities that exist for less adversarial 
approaches were not new.90 The ALRC report also noted that after receiving the 
Terms of Reference for their inquiry the Government introduced to Parliament 
the Family Law Amendment (Parenting Management Hearings) Bill 2017 (Parenting 
Management Hearing Bill). The ALRC report discussed the proposal in the 
Parenting Management Hearing Bill along with already implemented less 
adversarial processes in the family courts and concluded: 

A close examination of the existing provisions for Less Adversarial Trials 
reveals that, properly resourced and implemented, they largely correspond 
with the essential components of the multi-disciplinary panels or tribunals 
proposed in submissions. In particular, they are expressly child-focused, 
quasi-inquisitorial, focused on safeguarding children and parties from 
family violence, designed to promote cooperative child-focused parenting, 
and are to be conducted without undue delay. Multi-disciplinary expertise 
is provided either by Family Consultants, or by the ability of the court to 
appoint an assessor, pursuant to s102B of the Family Law Act, in any field 
of expertise deemed necessary, to assist with the hearing and determination 
of proceedings...91 

1.41 The ALRC report recommended that both the Family Court and the Federal 
Circuit Court should be adequately resourced to carry out the statutory mandate 
in s69ZN(1) of the FLA, that is, the principles for conducting child-related 
proceedings contained in Division 12A FLA.92 

1.42 This committee report recommends that the reconstituted Family Law Council 
be tasked with determining how to make the family law courts less adversarial 
and that the courts better utilise the less adversarial trial approach in Division 
12A of Part VII of the FLA.93 

1.43 Labor Members consider that the Government should also ensure that the courts 
are properly resourced to conduct child-related proceedings as mandated in 
Division 12A and as recommended by the ALRC report. 

Parenting Management Hearings 
1.44 As discussed above, recommendations have been made by this committee, and 

in the ALRC report, to support the courts to carry out their statutory mandate 
to conduct less adversarial child-related proceedings. The committee also 

90 ALRC, Review of the Family Law System, 2019, p. 186, para 5.133. 

91 ALRC, Review of the Family Law System, 2019, p. 191, para 5.151. 

92 ALRC, Review of the Family Law System, 2019, recommendation 10. 

93 Recommendation 10. 
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recommends implementing a three year pilot of an inquisitorial tribunal model 
similar to the parenting management hearing proposal introduced to Parliament 
as the Family Law Amendment (Parenting Management Hearings) Bill 2017, 
which attracted limited support at the time, but re-designed with adequate 
safeguards for families and which addresses the concerns raised about the 
original proposal.94 

1.45 Labor Members would expect that the proposed pilot would not be a ‘radical 
departure from the established position under Australian law’.95 The Law 
Council of Australia considered the original parenting management hearing 
proposal concerning on many levels, including: 

 Rule-making powers given to the Minister in a departure from the
separation of powers in the determination of family law disputes;

 How and when an Independent Children’s’ Lawyer will be appointed;
 How parties are to give informed consent to participate in the tribunal

process;
 How the panel can provide protection and procedural fairness to parties

where family violence is present;
 Whether the panel is empowered to make a determination about changing a

child’s residence without the consent of the parties to make that
determination;

 The qualifications of panel members;
 The right to legal representation;
 Appeals should not be limited to a ‘question of law’, which is a more limited

right of appeal than lies from a decision of a Federal Circuit Court judge;
and

 How panel decisions could be enforced.96

1.46 Labor Members consider that a limited pilot of a tribunal model with safeguards 
to address concerns raised about the original parenting management hearings 
would allow an evaluation of this less adversarial model when the pilot 
concludes. 

94 Recommendation 11. 

95 Law Council of Australia, Law Council calls for proposed Parenting Management Hearings to be abolished, 
23 February 2018, https://www.lawcouncil.asn.au/media/media-releases/law-council-calls-for-
proposed-parenting-management-hearings-to-be-abolished (accessed 12 March 2021). 

96 Law Council of Australia, Family Law Amendment (Parenting Management Hearings) Bill 2017, 
7 February 2018, https://www.lawcouncil.asn.au/publicassets/c9ad977e-3318-e811-93fb-
005056be13b5/3400%20-%20FLA%20Parenting%20Management%20Hearings%20Bill%202017 
(accessed 12 March 2021). 

https://www.lawcouncil.asn.au/media/media-releases/law-council-calls-for-proposed-parenting-management-hearings-to-be-abolished
https://www.lawcouncil.asn.au/media/media-releases/law-council-calls-for-proposed-parenting-management-hearings-to-be-abolished
https://www.lawcouncil.asn.au/publicassets/c9ad977e-3318-e811-93fb-005056be13b5/3400%20-%20FLA%20Parenting%20Management%20Hearings%20Bill%202017
https://www.lawcouncil.asn.au/publicassets/c9ad977e-3318-e811-93fb-005056be13b5/3400%20-%20FLA%20Parenting%20Management%20Hearings%20Bill%202017
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1.47 Labor Members would expect the Government to release legislation to 
implement this pilot as an exposure draft to allow broad stakeholder 
consultation prior to the legislation being introduced to Parliament. 

Mr G Perrett MP  
Labor Member for Moreton 

Senator Helen Polley 
Labor Senator for Tasmania 

Dr Anne Aly MP 
Labor Member for Cowan 
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Australian Greens Additional and Dissenting 
Comments 

1.1 The Australian Greens opposed this inquiry from the outset. Not because we do 
not acknowledge problems within the family law system, but because those 
problems have been the subject of numerous, comprehensive inquiries and yet 
no action has been taken to implement the recommended reforms.  

1.2 This politically-motivated inquiry sought to re-litigate those issues, delaying 
implementation of previous recommendations, emboldening domestic violence 
offenders, and re-traumatising victim-survivors and their children.  

1.3 Experts and service providers opposed the inquiry, noting that survivors would 
not feel safe given the pre-determined views expressed by the Deputy Chair, 
and tacitly supported by the Government. The Law Council withdrew its initial 
support1 for the inquiry following early hearings. Then President, Pauline 
Wright, said: 

We are now concerned the inquiry is being used for political purposes to 
undermine domestic violence claims made by women and thereby putting 
vulnerable families at further risk by inciting hatred and excusing 
domestic violence.2 

1.4 The Government should have prioritised evidence-based strategies to make 
family law safer for victims and survivors of family violence, rather than 
allowing this compromised inquiry to proceed. 

1.5 While we maintain that the inquiry was unnecessary and damaging, the 
Australian Greens acknowledge the extensive work of the committee in this 
inquiry, particularly the secretariat.  

1.6 We also thank everyone who appeared at public and private hearings, briefed 
the committee, or who made a submission. A particular thanks must go to the 
staunch organisations who advocate for and support survivors of family and 
domestic violence in the face of a Government yet to act on all their previous 
submissions.  

1.7 We support a number of the recommendations regarding training, information 
sharing, implementation of successful pilot projects and increased staffing.  Our 
dissenting and additional comments in relation to key issues are set out below. 

1 Arthur Moses SC, Opinion piece published in the Australian, 27 September 2019, 
https://www.lawcouncil.asn.au/media/news/opinion-piece-we-can-only-hope-that-this-inquiry-is-
genuine 

2 https://www.theguardian.com/law/2020/mar/18/law-council-wants-family-law-inquiry-
discontinued-after-one-nation-live-broadcast-hearings 

https://www.lawcouncil.asn.au/media/news/opinion-piece-we-can-only-hope-that-this-inquiry-is-genuine
https://www.lawcouncil.asn.au/media/news/opinion-piece-we-can-only-hope-that-this-inquiry-is-genuine
https://www.theguardian.com/law/2020/mar/18/law-council-wants-family-law-inquiry-discontinued-after-one-nation-live-broadcast-hearings
https://www.theguardian.com/law/2020/mar/18/law-council-wants-family-law-inquiry-discontinued-after-one-nation-live-broadcast-hearings
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Merger of the Family Court and Federal Circuit Court 
1.8 The Australian Greens maintain the position expressed in the dissenting report 

on the recent inquiry into the Federal Circuit and Family Court of Australia Bill 2019 
(the Merger Bill):   

The strongest protection for children, families and survivors of family and 
domestic violence is to maintain and strengthen a stand-alone, specialist 
family law court involving a holistic, specialist system of collaborative, 
culturally-safe, co-located services and resources.  

This was the intention when the Family Court was created.3 

1.9 The Merger Bill was not recommended by any of the various inquiries into the 
family law system, including the ALRC Report. More than 155 court users, 
organisations and members of the legal profession signed a letter opposing the 
Merger Bill, saying that it would put families at risk.4 

1.10 Former Chief Justice of the Family Court, Hon Elizabeth Evatt AC told this 
Committee: 

… the proposed merger of the Family Court and the Federal Court is likely 
to undermine the integrity of the Family Court and lead to undesirable 
outcomes for the parties.5 

1.11 Increased efficiencies between the Federal Circuit Court and Family Court of 
Australia can be, and were being, achieved without a merger through 
administrative practices, such as rules harmonisation. The formal merging of 
the courts will divert resources from the implementation of these practices and 
other reforms recommended by previous inquiries. 

1.12 Critically, the merger will also reduce specialisation in a court that relies on 
specialist expertise to navigate complex matters and ensure the safety of 
children. While a number of judges on the Federal Circuit Court have some 
family law experience, they do not have the detailed expertise, jurisprudential 
experience, or family violence training required to preside over complex family 
matters.   

1.13 The Australian Greens remain opposed to the merger and call on the 
Government to repeal the Merger Bill and instead consider the Family Court 2.0 
model proposed by the NSW Bar Association.6 

 
3 Senate Legal and Constitutional Affairs Legislation Committee, Inquiry into Federal Circuit and 

Family Court of Australia Bill 2019 & Federal Circuit and Family Court of Australia (Consequential 
Amendments and Transitional Provisions) Bill 2019 [Provisions], November 2020, Australian Greens 
Dissenting Report. 

4 See https://www.lawcouncil.asn.au/files/media-releases/Open%20Letter%20-
%20Family%20Court%20merger%20opposed%20by%20155%20stakeholders.pdf 

5  Hon Elizabeth Evatt AO, Submission 96, p. 1. 

6 NSW Bar Association, Submission 227, pp. 25‒35. 

https://www.lawcouncil.asn.au/files/media-releases/Open%20Letter%20-%20Family%20Court%20merger%20opposed%20by%20155%20stakeholders.pdf
https://www.lawcouncil.asn.au/files/media-releases/Open%20Letter%20-%20Family%20Court%20merger%20opposed%20by%20155%20stakeholders.pdf
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Recommendation 1 
1.14 Repeal the Federal Circuit and Family Court of Australia Act 2019 and Federal 

Circuit and Family Court of Australia (Consequential Amendments and 
Transitional Provisions) Act 2019. 

Funding and resources 
1.15 The committee heard evidence regarding various programs and initiatives 

aimed at improving the administrative and practical operation of the Family 
Court and Federal Circuit Court, including harmonisation of rules, improved 
information sharing tools, the Covid list, the Lighthouse Project and Priority 
Property Pool 500 pilot. These initiatives are commendable. However, the idea 
that practice efficiencies alone can address the significant delays experienced in 
the family court system ignores the complexity and the prevalence of family 
violence in matters that reach the Family Court.  

1.16 Former Chief Justice of the Family Court, Elizabeth Evatt AC, told the committee 
that the priority action must be increased funding: 

If I had to say one thing, it would be resources, because that would help to 
overcome some of the delays and costs involved for parties, which are very 
detrimental … That would be my first priority.  

1.17 Review after review has confirmed that the entire family law ecosystem is over-
stretched and under-resourced. This was echoed in many submissions and 
evidence to this inquiry.   

1.18 We are broadly supportive of the committee recommendation for more 
registrars. However, it is critical that registrars have the necessary family 
violence training and practical experience to identify risks. Further, resources 
for additional registrars should not come at the expense of specialist judicial 
appointments.  

1.19 Many Family Court matters involve family violence—conservative estimates 
suggest at least 60 per cent of matters—or complex parenting or property 
matters. Skilled, experienced registrars, particularly senior registrars, play a 
critical role in implementing risk screening and triaging programs, helping 
parties to navigate the family law system and understand what preparation is 
required to facilitate constructive interim hearings, and encouraging mediated 
outcomes. However, many family matters simply cannot be resolved in a way 
that ensures the safety of children without a judicial hearing.  

1.20 The current workload of sitting Family Court judges, including interim and final 
hearings and judgment writing, is overwhelming. Relieving them of 
responsibility for some interim determinations, or ensuring that parties are 
better prepared to proceed, will have a marginal impact without more judicial 
resources. 
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1.21 We therefore strongly support the appointment of more judges, and a clear 
process to quickly fill future vacancies with appropriately qualified judges to 
maintain the specialist expertise needed to resolve complex family matters. 
Judicial resources should be directed to the registries based on need. We 
understand that there are 9 current vacancies and more than 10 additional 
upcoming retirements.   

1.22 But, again, more judges and more registrars will not be sufficient to address 
delays.   

1.23 We need to ensure that Legal Aid and community legal centres are funded to 
provide timely advice and representation to parties, including in situations 
where s.102NA applies. Failing to strengthen the community legal sector has 
produced unacceptable delays and costs that directly impact on the accessibility 
and quality of justice. We welcome the increased funding as part of the National 
Legal Assistance Partnership, but more, secure funding is essential to meet 
existing and predicted demand. 

1.24 We need to ensure contact centres are properly resourced and staffed by 
relevantly qualified workers to provide safe options for parental contact while 
matters are resolved. 

1.25 We need adequate resources for family consultants, report writers, and 
independent children’s lawyers to support the court’s work in finalising 
matters.  

1.26 Critically, we also need a significant capital investment to ensure that Family 
Courts have enough hearing rooms, meeting rooms, and staff spaces to meet 
demand, and sufficient physical space and design flexibility to implement best 
practice measures for safe entry, egress and waiting areas for parties.  The 
approach adopted in the Southport DV Court is a model of how structural 
design can improve court experience by minimising contact and conflict 
between parties. 

Recommendation 2 
1.27 Urgent appointment of specialist family law judges to fill current vacancies 

and five additional specialist family law judges, to be assigned to registries 
according to current needs. 

Recommendation 3 
1.28 The Government ensures that future judicial appointments are made within 

a reasonable time of a vacancy becoming available.  

Recommendation 4 
1.29 The Government provides adequate resources for the appointment and 

retention of appropriately experienced registrars, family consultants, 
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independent children’s lawyers, and other staff to provide culturally safe, 
wrap-around, and responsive support for parties before the court. 

Recommendation 5 
1.30 The Government commit to, at least, additional funding of $310 million per 

annum for legal assistance providers as identified by the Law Council to 
make up the shortfall of successive cuts to Aboriginal and Torres Strait 
Islander Legal Services, Community Legal Centres, Women's Legal Services, 
and Legal Aid Commissions.  

Recommendation 6 
1.31 The next National Plan for Reduction of Violence Against Women and 

Children include $12 billion funding over the life of the plan for prevention 
programs, and social and support services for families and survivors of family 
and domestic violence. 

Training and accreditation 
1.32 Given the prevalence of family and domestic violence in contested family 

matters, it is critical that all those involved in the operation of the family law 
system have a sound, contemporary understanding of family violence.  

1.33 We support the committee’s recommendations regarding accreditation and 
ongoing professional development for family law professionals, judges, 
registrars, family consultants and report writers (internal and external to the 
court), and children’s contact centre staff. 

1.34 Funding should be prioritised for in-house family consultants and report writers 
over those engaged under Regulation 7. This will allow greater opportunity for 
court oversight and quality control, minimise conflict risks, and facilitate more 
active case management.   

Definition of domestic and family violence 
1.35 We support the committee’s recommendation for the Council of Attorneys-

General to work towards a harmonised definition of domestic and family 
violence. Any efforts to develop a consistent definition must have regard to the 
growing body of research regarding controlling behaviour and reviews 
currently being undertaken in various states and territories regarding 
criminalisation of coercive control. 

1.36 We strongly oppose the suggestion made by Senator Hanson (paragraph 3.57 of 
the majority report) that domestic violence should be categorised into levels of 
seriousness. The committee heard from a number of witnesses that there is a 
growing understanding that controlling behaviour can be the most damaging 
aspect of domestic and family violence, regardless of physical violence. For 
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example, Mrs Leanne McLean, Commissioner for Children and Young People, 
told the committee:  

We have a very broad definition of family violence that is operating across 
Australia. I'm very supportive of that definition. It's important that we do 
consider the long-term impacts of things like controlling or coercive 
behaviour all the way through to physical abuse that may occur. I can 
commend to you the National Domestic and Family Violence Bench Book 
definition of how violence and abuse against children can impact them in 
their everyday lives. It's an extensive list of issues, including lesser health 
and educational outcomes, psychological issues and mental health issues 
later in life. The types of toxic stress that can be experienced by a child 
because of various forms of violence, be it coercive, controlling behaviour 
right through to physical violence, should not be underestimated, 
categorised or discounted by the committee.7 

Misleading evidence 
1.37 We disagree with Recommendation 12 of the majority committee report 

regarding perjury. 

1.38 The idea that women routinely weaponise the family law system against their 
ex-partners, and concoct or exaggerate domestic and family violence was the 
explicit basis on which this inquiry was formed. The tacit acceptance of this idea 
by the Government is incredibly dangerous. It sends a message to  
victim-survivors that they will not be believed, it emboldens abusers, and it can 
lead women to agree to inappropriate parenting arrangements to avoid the risk 
and trauma of a court hearing. 

1.39 Many submissions and the bulk of relevant expert evidence to this committee 
contradict the prevalence of false allegations in family law proceedings, and 
noted that women often under-report violence because of concerns that 
disclosures of violence will disadvantage their case and jeopardise the safety of 
their children.8 

1.40 No to Violence, an organisation focussed on men’s behavioural change, told the 
committee: 

There is an often-broadcast belief that mothers in the family law court 
fabricate allegations of family violence to help their family law cases. 
However, the evidence shows that this is not the case and that women are 
disinclined to raise family violence allegations due to a fear of not being 
believed. The research shows that false allegations are much rarer than the 
issue of victim survivors not reporting abuse and the minimisation and 
denial of abuse by men who use violence.9 

 
7 Mrs Leanne McLean, Proof Committee Hansard, 27 May 2020, pp. 7‒8. 

8 For example, AWAVA Submission 716, p. 19; Zoe Rathus AM, Submission 710; Domestic Violence 
Action Centre, Queensland (DVAC), Submission 595, p. 9. 

9 No to Violence, Submission 739, p. 13. 
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1.41 The Queensland Law Society held a similar view: 

… we note the lack of empirical evidence to support the notion that false 
allegations of family violence are regularly made in an attempt to gain an 
advantage in family law proceedings. In contrast, extensive research 
confirms the difficulties victims of domestic and family violence encounter 
when disclosing their experience to courts; including fear of not being 
believed and fear that disclosure will increase the risk of violence to them or 
their children.10 

1.42 The incidence of wilful misrepresentation or perjury in the Family Court has 
been significantly overstated by proponents of this inquiry. Former Chief Justice 
of the Family Court, Hon Diana Bryant AO QC, told the committee:  

In family violence matters in particular, to the best of my recollection I have 
rarely, if ever come across a matter in which I've been satisfied that one party 
has totally fabricated an allegation of family violence.11 

1.43 This is not to say that evidence regarding allegations of violence should not be 
tested. As Former Family Court Judge, Professor the Hon. Nahum Mushin AM 
said: 

I do not accept the sometimes ventured view that there are frequent 
circumstances in which evidence, particularly of family violence and child 
abuse, is 'made up' or 'invented'. Making such an allegation publicly is 
usually profoundly difficult for a litigant. In my experience, there are 
circumstances in which a victim of violence is not prepared to allege 
violence for fear of being disbelieved. 

However, there are circumstances in which witnesses exaggerate allegations 
of violence as distinct from suggesting behaviour which has never occurred. 
That is not necessarily lying under oath. The human mind has the 
propensity to come to believe things as a result of the stressful nature of 
relationship breakdown. Part of a Judge’s role is to determine the truth.12 

1.44 Rather than supporting the need for tougher responses to perjury, these 
observations demonstrate the importance of ensuring that family law matters 
are heard by an experienced, specialist judge with an understanding of the 
dynamics of family violence. This is the specialisation at risk in the merger of 
the Family Court and the Federal Circuit Court. 

10 Queensland Law Society (QLS), Submission 88, p. 3. 

11 Hon Diana Bryant AO QC, Submission 847, p. 4. 

12 Additional document, Opening statement of Professor the Honourable Nahum Mushin AM, Public 
Hearing, 16 September 2020 (received 15 September 2020). 
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Marriage 
1.45 The Australian Greens strongly oppose Recommendation 29 regarding a 

productivity assessment of preventing marriage breakdown. This is not the 
1950s. 

Senator Larissa Waters 
Australian Greens Senator 
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Additional Information 
1 Clarification to interrupted evidence from Family and Relationship Services 

Australia at the public hearing on 19 August 2020 (received 10 September 2020) 

2 Additional Information from Professor the Hon. Nahum Mushin AM - 
Submission to the House of Representatives Standing Committee on Social 
Policy and Legal Affairs' inquiry into a better family law system to support and 
protect those affected by family violence (Submission 123), provided prior to 
appearance at the committee's public hearing on 16 September 2020 (received 
15 September 2020) 

3 Additional Information from Professor the Hon. Nahum Mushin AM - 
Opening statement, provided prior to appearance at the committee's public 
hearing on 16 September 2020 (received 15 September 2020) 

4 Additional Information from the Australian Family Association - 
Supplementary material, provided after the committee's public hearing on 
16 September 2020 (received 17 September 2020) 

5 Additional Information from the The Honourable Emeritus Professor Marica 
Neave AO - from public hearing on 16 September 2020 (received 
28 September 2020) 

6 New South Wales Bar Association - Correspondence regarding the committee's 
interim report (received 19 October 2020) 

7 Clarification to evidence given by Mr Iain Anderson, Deputy Secretary, Legal 
Services and Families Group, Attorney-General's Department at the public 
hearing on 23 November 2020 (received 11 December 2020) 

8 Clarification to evidence given by Ms Alex Mathews, Assistant Secretary, 
Family Safety Branch, Legal Services and Families Group, Attorney-General's 
Department at the public hearing on 23 November 2020 (received 
14 December 2020) 
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Answers to Questions on Notice 
1 Department of Social Services, answers to questions on notice from 

14 February, Canberra hearing - Mr Graham Perrett MP (received 28 February 
2020) 

2 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Dr Anne Aly MP (received 28 February 2020) 

3 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Senator Helen Polley (received 28 February 
2020) 

4 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Senator Larissa Waters (received 28 February 
2020) 

5 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Senator Larissa Waters (received 28 February 
2020) 

6 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - The Hon. Kevin Andrews MP (received 28 
February 2020) 

7 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Senator Pauline Hanson (received 28 February 
2020) 

8 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Senator Pauline Hanson (received 28 February 
2020) 

9 Department of Social Services, answers to questions on notice from 
14 February, Canberra hearing - Senator Pauline Hanson (received 28 February 
2020) 

10 Services Australia, answers to questions on notice from 14 February, Canberra 
hearing - Dr Anne Aly MP (received 28 February 2020) 

11 Services Australia, answers to questions on notice from 14 February, Canberra 
hearing - Senator Hanson and Senator Polley (received 28 February 2020) 

12 National Children's Commissioner, answers to questions on notice from 
14 February, Canberra hearing (received 2 March 2020) 

13 Attorney-General’s Department, answers to questions on notice from 
14 February, Canberra hearing (received 9 June 2020) 

14 Family Law Practitioners Association QLD, answers to questions on notice 
from 10 March, Townsville hearing (received 1 May 2020) 

15 Dispute Management Australia, answers to questions on notice from 10 March, 
Townsville hearing (received 7 May 2020) 
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16 Queensland Law Society, answers to questions on notice from 10 March, 
Townsville hearing (recievd 19 May 2020) 

17 Australian Institute of Family Law Arbitrators and Mediators (AIFLAM), 
answers to questions on notice from 10 March, Canberra hearing (received 
8 August 2020) 

18 Professor Patrick Parkinson, answers to questions on notice from 11 March, 
Rockhampton hearing (received 5 April 2020) 

19 Mr Geoff Wilson, answers to questions on notice from 12 March, Rockhampton 
hearing (received 12 March 2020) 

20 Men's Rights Agency, answers to questions on notice from 12 March, Brisbane 
hearing (received 24 April 2020) 

21 Mr Geoff Wilson, answers to questions on notice from 12 March, Rockhampton 
hearing (received 29 April 2020) 

22 Law Council of Australia, answers to questions on notice from 13 March, 
Sydney hearing (received 23 March 2020) 

23 Women's Legal Services NSW, answers to questions on notice from 13 March, 
Sydney hearing (received 30 April 2020) 

24 Australian Pro Bono Centre, answer to question on notice from 13 March, 
Sydney hearing (received 31 March 2020) 

25 NSW Bar Association, answers to questions on notice from 13 March, Sydney 
hearing (received 31 March 2020) 

26 Women's Electoral Lobby Australia, answers to questions on notice from 
13 March, Sydney hearing (received 29 April 2020) 

27 Australia's National Research Organisation for Women's Safety, answers to 
questions on notice from 13 March, Sydney hearing (received 1 May 2020) 

28 Women's Electoral Lobby Australia, supplementary answer to questions on 
notice from 13 March, Sydney hearing (received 6 May 2020) 

29 Law Council of Australia, answers to questions on notice from 13 March, 
Sydney hearing (received 7 May 2020) 

30 Commissioner Children and Young People Tasmania, answers to questions on 
notice from 27 May, Canberra hearing (received 19 June 2020) 

31 National Legal Aid, answers to questions on notice from 27 May, Canberra 
hearing (received 30 June 2020) 

32 No to Violence, answers to questions on notice from 24 June, Canberra hearing 
(received 10 July 2020) 

33 Victorian Legal Aid, answers to questions on notice from 24 June, Canberra 
hearing (received 13 July 2020) 
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34 Australian Institute of Family Studies, answers to questions on notice from 
24 June, Canberra hearing (received 17 July 2020) 

35 Association of Family and Conciliation Courts, answers to questions on notice 
from 24 June, Canberra hearing (received 17 July 2020) 

36 Lone Fathers Association Australia Inc, answers to questions on notice from 
22 July, Canberra hearing (received 23 July 2020) 

37 The Honourable Elizabeth Evatt AC, answers to questions on notice from 
22 July, Canberra hearing (received 8 August 2020) 

38 One in Three, answers to questions on notice from 22 July, Canberra hearing 
(received 8 August 2020) 

39 Australian Brotherhood of Fathers, answers to questions on notice from 
22 July, Canberra hearing (received 8 August 2020) 

40 Conciliate SA, answers to questions on notice from 19 August 2020, Canberra 
hearing (received 14 September 2020) 

41 Family and Relationship Services Australia, answers to questions on notice 
from 19 August 2020, Canberra hearing (received 15 September 2020) 

42 Women's Legal Services (SA), answers to questions on notice from 
19 August 2020, Canberra hearing (received 15 September 2020) 

43 Australian Family Association, answers to question on notice from 
16 September 2020, Canberra hearing (received 17 September 2020) 

44 For Kids Sake, answers to questions on notice from 12 March, Brisbane hearing 
- Senator Larissa Waters (received 17 April 2020) 

45 Eeny Meeny Miney Mo, answers to questions on notice from 12 March, 
Brisbane hearing - Mr Kevin Andrews MP (received 13 October 2020) 

46 Jesuit Refugee Service Australia & Refugee Advice and Casework Service, 
answers to questions on notice from 13 March, Sydney hearing - Senator 
Larissa Waters (received 14 October 2020) 

47 Domestic Violence Action Centre, answers to questions on notice from 
13 March, Sydney hearing - Mr Kevin Andrews MP (received 15 October 2020) 

48 Rape and Domestic Violence Services Australia, answers to questions on notice 
from 13 March, Sydney hearing - (received 19 October 2020) 

49 Ms Zoe Rathus, answers to questions on notice from 11 March, Rockhampton 
hearing - (received 19 October 2020) 

50 Women's Legal Service Queensland, answers to questions on notice from 
12 March, Brisbane hearing - (received 21 October 2020) 

51 Aboriginal Family Legal Service’s, answers to questions on notice from public 
hearing 16 September 2020, Canberra hearing (received 30 October 2020) 
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52 Attorney-General's Department, answers to questions on notice from 7 
October, Canberra (received 30 October 2020) 

53 Services Australia, answers to questions on notice from 7 October, Canberra 
(received 30 October 2020) 

54 Services Australia, answers to questions on notice from 7 October, Canberra 
(received 25 November 2020) 

55 Services Australia, answer to question on notice from public hearing 
23 November, Canberra (received 11 December 2020) 

56 Services Australia, answer to question on notice from public hearing 
23 November, Canberra (received 11 December 2020) 

57 Services Australia, answer to question on notice from public hearing 
23 November, Canberra (received 11 December 2020) 

58 Services Australia, answer to question on notice from public hearing 
23 November, Canberra (received 11 December 2020) 

59 Services Australia, answer to question on notice from public hearing 
23 November, Canberra (received 11 December 2020) 

60 Services Australia, answer to question on notice from public hearing 
23 November, Canberra (received 11 December 2020) 

61 Attorney-General’s Department, answer to question on notice from Senator 
Waters at 23 November, Canberra hearing (received 18 December 2020) 

62 Attorney-General’s Department, answer to question on notice from Senator 
Waters at 23 November, Canberra hearing (received 18 December 2020) 

63 Attorney-General’s Department, answer to question on notice from Senator 
Waters at 23 November, Canberra hearing (received 18 December 2020) 

64 Attorney-General’s Department, answer to question on notice from Senator 
Waters at 23 November, Canberra hearing (received 18 December 2020) 

65 Attorney-General’s Department, answer to question on notice from Senator 
Waters at 23 November, Canberra hearing (received 18 December 2020) 

66 Attorney-General’s Department, answer to question on notice from Mr Perrett 
MP at 23 November, Canberra hearing (received 18 December 2020) 

67 Attorney-General’s Department, answer to question on notice from 
The Hon Kevin Andrews MP at 23 November, Canberra hearing (received 
18 December 2020) 

68 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

69 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 
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70 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

71 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

72 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

73 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

74 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

75 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

76 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

77 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

78 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

79 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

80 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

81 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

82 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

83 Attorney-General’s Department, answer to written question on notice from  
The Hon Kevin Andrews MP (received 18 December 2020) 

84 Department of Social Services, answer to question on notice from 7 October, 
Canberra (received 27 January 2021) 

85 Department of Social Services, answer to question on notice from 7 October, 
Canberra (received 27 January 2021) 

86 Department of Social Services, answer to question on notice from 7 October, 
Canberra (received 27 January 2021) 

87 Department of Social Services, answer to question on notice from public 
hearing 23 November, Canberra (received 27 January 2021) 

88 Department of Social Services, answer to question on notice from public 
hearing 23 November, Canberra (received 27 January 2021) 
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89 Department of Health, answer to question on notice from public hearing 
23 November, Canberra (received 2 February 2021) 

90 Department of Social Services, answer to question on notice from 7 October, 
Canberra (received 2 February 2021) 

91 Family Court of Australia, answers to written questions on notice (received 
11 December 2020) 

92 Family Court of Australia, answers to written questions on notice (received 
17 February 2021) 

 

Media Releases 
1 Media Release - The Joint Select Committee on Australia's Family Law System 

2 Media Release - March and April public hearing information 

3 Media Release - First public hearing to be held in Canberra on Friday, 
14 February 2020 

4 Media Release - Public hearing updates 

5 Media Release - Public hearings postponed due to coronavirus pandemic 

6 Media Release - Public hearings resuming 

7 Media Release - Statement delivered by the Chair in the House of 
Representatives on 15 June 2020 and by the Deputy Chair in the Senate on 
16 June 2020 

8 Media Release - Interim report tabled 
 

Tabled Documents 
1 Non-Custodial Parents Party, Draft Family and Child Support Amendment Bill 

2020 (tabled at Public Hearing Sydney 13 March 2020). 

2 National Association of Community Legal Centres (tabled at Public Hearing 
Sydney 13 March 2020). 
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Appendix 2 
Hearings 

Friday, 14 February 2020 
Committee room 2S3 
Parliament House 
Canberra 

Attorney-General's Department 
 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group 
 Mr Cameron Gifford, First Assistant Secretary, Families and Legal System 
Division 
 Ms Dianne Orr, Assistant Secretary, Family Law Branch 
 Ms Alexandra Mathews, Assistant Secretary, Family Safety Branch 

Department of Social Services  
 Ms Liz Hefren-Webb, Deputy Secretary, Families and Communities 
 Mr Shane Bennett, Acting Deputy Secretary, Social Security 
 Ms Mary McLarty, Acting Group Manager, Participation Payments and 
Families 
 Mr Bruce Young, Acting General Manager, Child Support, Indigenous and 
Tailored Services Division, Services Australia 
 Ms Cathy Toze, Acting National Manager, Child Support Program Branch, 
Services Australia 

Australian Human Rights Commission 
 Ms Megan Mitchell, National Children's Commissioner 

 

Tuesday, 10 March 2020 
Savoy Room 
Rydges Southbank 
23 Palmer Street 
Townsville 

Family Law Practitioners Association of Queensland 
 Mr James Steel, President 

Australian Institute of Family Law Arbitrators & Mediators 
 Mr Andrew Davies, Chair 

Dispute Management Australia 
 Ms Tania Murdock 
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Queensland Law Society 
 Mr Luke Murphy, President 
 Ms Deborah Awyzio, Chair 
 Ms Rachael Field, Member 
 Mr Stafford Shepherd, Director 

 

Wednesday, 11 March 2020 
Elizabethan Room 
Leichardt Hotel 
Cnr Denham & Bolsover Street 
Rockhampton 

Mr Geoff Wilson (Submission 111), Private capacity 

Professor Patrick Parkinson, Private capacity 

Dr Helena Menih, Private capacity 

Ms Zoe Rathus, Private capacity 

Dr Samantha Jeffries, Private capacity 

Professor Rachael Field, Private capacity 

Craig Ray & Associates  
 Mr Craig Ray, Principal 

Solo Legal Pty Ltd 
 Ms Caroline Parsons, Principal Lawyer 

New Way Lawyers 
 Mrs Carolyn Devries, Chief Executive Officer 

ASD Family Legal 
 Ms Melanie Harris, Principal Director 

Domestic Violence Action Centre, Queensland 
 Ms Jennyne Dillon, Counselling Team Leader 
 Ms Kelly Holcroft, Team Leader, Counselling 
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Thursday, 12 March 2020 
Speaker's Hall 
Queensland Parliament 
Cnr George and Alice Street 
Brisbane 

Men’s Rights Agency 
 Ms Sue Price, Administrator 

Eeny Meeny Miney Mo Foundation 
 Ms Amanda Sillars, Founder, Chief Executive Officer and Director 
 Dr Mandy Matthewson, Director 

Centacare Family & Relationship Services 
 Dr April O'Mara, Manager Practice Governance and Research 

Women's Legal Service Qld 
 Ms Angela Lynch, Chief Executive Officer 

For Kids Sake 
 Ms Karen Clarke, Ambassador 
 Dr David Curl, Chief Executive Officer 

 

Friday, 13 March 2020 
Robinson/William Room 
The Sydney Boulevard Hotel 
90 William Street 
Sydney 

Law Council of Australia 
 Dr Jacoba Brasch QC, President-elect 
 Mr Paul Doolan, Chair, Family Law Section 
 Ms Pauline Wright, President 

Non-Custodial Parents Party (Equal Parenting) 
 Mr John Flanagan, Deputy Registered Officer 
 Mr Andrew Thompson, Party Secretary and Registered Officer 

Australian Pro Bono Centre 
 Ms Jessica Hatherall, Head of Policy and Strategy 
 Ms Sally Embelton, Policy and Project Officer 

Australian Bar Association 
 Ms Suzanne Christie, Chair, Family Law Committee 
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NSW Bar Association 
 Mr Michael Kearney SC, Chair, Family Law Committee 
 Ms Elizabeth Pearson, Director, Policy and Public Affairs 

NSW Chief Magistrate of the Local Court 
 His Honour  Graeme Henson AM, Chief Magistrate 

Australia’s National Research Organisation for Women’s Safety 
 Dr Heather Nancarrow, Chief Executive Officer 
 Ms Michele Robinson, Director, Evidence to Action 
 Ms Jackie McMillan, Project Officer 

Women’s Electoral Lobby Australia 
 Ms Catherine Gander, Convenor, WEL NSW Eliminating Violence against 

Women Action Group 
 Ms Jozefa Sobski AM, Member, WEL Australia National Coordinating 

Committee 

Women's Safety NSW 
 Ms Hayley Foster, Chief Executive Officer 

National Assocation of Community Legal Centres 
 Mr Nassim Arrage, Chief Executive Officer 

Women's Legal Services Australia (WLSA) 
 Ms Sophie Quinn, Co-convenor 
 Ms Amber Russell, Co-convenor 
 Ms Helen Matthews 

Women's Legal Service NSW 
 Ms Liz Snell, Law Reform and Policy Coordinator 
 Ms Philippa Davis, Principal Solicitor 
 Ms Gabrielle Craig, Assistant Principal Solicitor 

Jannawi Family Centre 
 Ms Biljana Milosevic, Director 

Jesuit Refugee Service (JRS) 
 Ms Carolina Gottardo, Director 

Refugee Advice and Casework Service (RACS) 
 Ms Sarah Dale, Director and Principal Solicitor 

Interrelate Limited 
 Ms Patricia Occelli, Chief Executive Officer 
 Ms Sharon Grocott, Head of Research and Innovation 

Rape and Domestic Violence Services Australia 
 Ms Karen Willis OAM, Chief Executive Officer 
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Wednesday, 27 May 2020 
Committee Room 2S3 
Hearing – via teleconference 
Parliament House 
Canberra 

Tasmanian Commissioner for Children and Young People 
 Ms Leanne McLean, Commissioner 

Divorce Partners Pty Ltd 
 Mr David Eagle, Partner 
 Elizabeth Whitelock 
 Mr Mark Jones 

Australian Women Against Violence Alliance 
 Dr Merrindahl Andrew, Project Manager 
 Ms Tina Dixson, Policy Officer 

National Legal Aid 
 Ms Gabrielle Canny Smith, Director, National Legal Aid Family Law 

Working Group 
 Ms Kylie Beckhouse, Legal Aid NSW representative, National Legal Aid 

Family Law Working Group 

 

Wednesday, 24 June 2020 
Hearing - via videoconference 
Parliament House 
Canberra 

Association of Family and Conciliation Courts, Australian Chapter 
 The Hon Diana Bryant, Past President * NB. Personal submission also made 

to the committee (Submission 847) 
 Ms Kirstie Colls, Board Member 

Victoria Legal Aid 
 Ms Nicole Rich, Executive Director, Family Youth and Children's Law 
 Ms Gayathri Paramasivam, Associate Director, Family Law 

No to Violence 
 Ms Jacqui Watt, CEO 
 Ms Carolyn Macleod, FASS Worker, Dandenong FLC 
 Mr Shane Bedwell, FASS Worker, Melbourne FLC 

Australian Institute of Family Studies 



200 
 

 

 Ms Anne Hollonds, Director 
 Ms Kelly Hand, Deputy Director, Research 
 Dr Rae Kaspiew, Executive Manager, Family Law, Family Violence and 

Elder Abuse 
 Dr Rachel Carson, Senior Research Fellow 

 

Wednesday, 8 July 2020 
Hearing - via videoconference 
Parliament House 
Canberra 

Men's Resources Tasmania 
 Mr Jonathan Bedloe, Executive Officer 

Ms Carmel O'Brien, Private capacity 

Professor Augusto Zimmermann, Private capacity 

One in Three Campaign 
 Mr Greg Andresen, Senior Researcher 
 Mr Andrew Humphreys, Social Worker 

 

Wednesday, 22 July 2020 
Hearing - via videoconference 
Parliament House 
Canberra 

Ms Elizabeth Evatt (via videoconference), Private capacity 

Australian Brotherhood of Fathers (via videoconference) 
 Mr Leith Erikson, Founder 
 Mr Cody Beck, Principal Lawyer, ABF Legal 
 Ms Tyler Bowshire, Solicitor, ABF Legal 
 Mr Michael Jose, ABF Consultant 

Northern Territory Women’s Legal Services (via videoconference) 
 Ms Janet Taylor, Managing Principal Solicitor, Central Australian Women's 

Legal Service 
 Ms Amber Russell, Central Australian Women's Legal Service 

Lone Fathers Association Australia (via teleconference) 
 Mr Barry Williams, National President 
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Wednesday, 19 August 2020 
Hearing - via videoconference 
Parliament House 
Canberra 

Family & Relationship Services Australia  

Victim Support Service and Women’s Legal Service SA  

Ms Celia Moodie, Private capacity 

ConciliateSA  
 
 

Wednesday, 16 September 2020 
Hearing - via videoconference 
Parliament House 
Canberra 

Australian Family Association 
 Mrs Terri Kelleher, National President 
 Mr Warwick D'Silva, Western Australian State President 
 Mr Joseph Devitt 

Aboriginal Family Law Services (WA)  
 Ms Linda Cao, Senior Legal Advisor 
 Ms Carrie Hannington, Solicitor 
 Ms Stephanie Monck, Principal Legal Officer 

The Hon. Emeritus Professor Marcia Neave AO, Private capacity 

Professor the Hon. Nahum Mushin AM, Private capacity 
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Monday, 23 November 2020 
Main committee room 
Parliament House 
Canberra 

Attorney-General's Department 
 Mr Iain Anderson, Deputy Secretary, Legal Services and Families Group 
 Mr Cameron Gifford, First Assistant Secretary, Families and Legal System 

Division 
 Ms Alexandra Mathews, Assistant Secretary, Family Safety Branch, Legal 

Services and Families Group 
 Ms Dianne Orr, Assistant Secretary, Family Law Branch, Legal Services and 

Families Group 

Department of Social Services 
 Ms Liz Hefren-Webb, Deputy Secretary, Families and Communities 
 Mr Matt Flavel, Acting Deputy Secretary, Social Security Stream 
 Mr Brenton Philp, Group Manager, Families 
 Ms Mary McLarty, Acting Group Manager, Participation and Family 

Payments 
 Ms Greta Doherty, Branch Manager, Family Safety 
 Dr Nerida Hunter, Branch Manager, Families and Payment Support 

Services Australia 
 Mr Russell Egan, A/g Deputy CEO, Customer Service Design Group 
 Ms Michelle Kelly, General Manager, Child Support, Indigenous and 

Tailored Services Division 
 Ms Kirsty Faichney, General Manager, Families, Children and Targeted 

Services Division 
 Mr Bruce Young, National Manager, Child Support Smart Centres NSW & 

ACT Branch 
 Ms Caroline Manning, National Manager, Child Support Program Branch 
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Appendix 3 
Summary of committee site visits related to the 

inquiry 

This appendix contains summaries of the committee’s visits to the: 
 Specialist Domestic and Family Violence Court, Southport Magistrates 

Court, Queensland, on 10 February 2021; and 
 Family Court of Australia and Federal Circuit Court of Australia (Brisbane 

Registry), Queensland, on 11 February 2021. 

Site visit to the Specialist Domestic and Family Violence Court, 
Southport Queensland 

Introduction 
On 10 February 2021, Senator Hanson, Mr Perrett and Senator Waters travelled to 
Southport Queenland and participated in a site visit to the Specialist Domestic and 
Family Violence Court (Specialist DFV Court) in the Southport Magistrates Court. 
 
The Specialist DFV Court at Southport became Queensland’s first permanent 
specialist DFV court after a trial period of almost two years, commencing 
1 September 2015. It was ‘implemented in response to the recommendations in the 
February 2015 report of the Queensland Special Taskforce on Domestic and Family 
Violence. The specialist court handles both civil applications for protection orders, as 
well as criminal matters related to domestic and family violence within the 
Magistrates Court jurisdiction.’1 
 
The committee members were accompanied by the Court Coordinator of the 
Specialist DFV Court who provided a presentation on the Specialist DFV Court. 
During the site visit, the committee members also had the opportunity to: 
 

 meet with a number of the supporting agencies, including Centacare, Legal 
Aid Queensland, the Aboriginal and Torres Strait Islander Legal Service, 
Women’s Legal Service, Domestic Violence Prevention Centre, Community 
Corrections and representatives from the Queensland Police Service; 

 observe a Specialist DFV Court proceeding and meet with two of the 
Magistrates and Court Program Staff; and  

 tour the support room and other facilities within the Court.  

 
1 Evaluation of the Specialist Domestic and Family Violence Court Trial in Southport, Summary Report, 

February 2017, pp. ii–iii. 
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The committee members heard about the significant caseload dealt with in the 
Specialist DFV Court, the safety and support procedures utilised by the Court and 
the importance of coordinated wrap around services for both the aggrieved and the 
perpetrator. The committee members were provided with a practical understanding 
of how Domestic Violence Orders are made, including the evidential standards 
which are applied, as well as information on the various support services available 
for both parties, including voluntary and mandatory men’s behavioural change 
programs, programs for female perpetrators and support for male and female 
aggrieved.  
 
The committee members were advised of the strong partnership between the Court 
and all service providers and the regular meetings in which they seek to identify 
what is working well and any gaps that may exist in the provision of services and 
work collaboratively to address these gaps so as to ensure the victims and any 
relevant children’s safety and promote perpetrator accountability. 
More broadly the committee members heard of the work of the police, corrective 
services and domestic violence services to put in place proactive strategies and an 
integrated response for high risk families in the Gold Coast to enhance the safety of 
vulnerable people.  

Acknowledgements 
The committee members found the site visit to the Specialist DFV Court extremely 
informative and highly useful and would like to thank the Court Coordinator for 
putting together such a comprehensive program. The committee also expresses its 
gratitude to the Magistrates, Court staff and various representatives of the 
organisations who took time out from their very busy workloads to speak to the 
committee members to provide insight into their services and answer the members’ 
questions. 

Site visit to the Family Court of Australia and Federal Circuit Court of 
Australia, Brisbane Queensland 

Introduction 
On 11 February 2021, Mr Kevin Andrews (by videoconference), Senator Hanson, 
Mr Perrett, Mr Young and Senator Waters travelled to Brisbane Queensland and 
participated in a site visit to the Family Court of Australia and the Federal Circuit 
Court of Australia (Brisbane Registry).  
The Family Court of Australia is a superior court of record established by Parliament 
in 1975 under Chapter 3 of the Constitution and, through its specialist judges and 
staff, assists Australians to resolve their most complex legal family disputes. It 
commenced operation on 5 January 1976 and hears complex parenting and financial 
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cases2. The Court’s goal is to deliver excellence in service for children, families and 
parties through effective judicial and non-judicial processes, and high-quality and 
timely judgments while respecting the needs of separating families.3 
 
The Federal Circuit Court of Australia was established by the Federal Circuit Court of 
Australia Act 1999 as an independent federal court under Chapter 3 of the 
Constitution. The Court is a federal court of record and a court of law and equity. 
The jurisdiction of the Federal Circuit Court includes family law and child support 
and areas of general federal law4. The provisions of the Federal Circuit Court of 
Australia Act 1999 enable the Court to operate as informally as possible in the 
exercise of judicial power, use streamlined procedures and make use of a range of 
dispute resolution processes to resolve matters without judicial decisions. 
 
The committee members were accompanied by Chief Justice/ Chief Judge 
Alstergren, Deputy Chief Justice McClelland as well as the CEO and Principal 
Registrar, and the Deputy Principal Registrar and National Family Law Registrar.  
 
The Courts premised the site visit on the basis that they would not be commenting 
on Government policy. The committee members were provided with detailed 
information about the current processes and operations of the Family Court of 
Australia and the Federal Circuit Court of Australia. This covered a wide variety of 
topics including judicial specialisation, caseloads, roles of registrars, rates of appeal, 
fees and costs of court services, waiting times and the digital transformation of the 
Courts. The committee members were also briefed on a number of the initiatives 
these Courts are currently undertaking to improve the safety and experience of 
parties who appear before these Courts and to reduce the costs and delays involved 
in hearings. These initiatives involve projects such as: 
 

 the Lighthouse project, which risk screens and triages matters involving 
family violence; 

 call overs for old cases; 
 harmonisation of the rules, forms and procedures for the two Courts; 
 the registrar- led COVID–19 and contravention lists; 
 the Alternative Dispute Resolution Project; 
 the Registrar Assistance Pilot’ 

 
2 For details of the types of parenting and financial cases the Family Court of Australia may deal with 

see http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/ 

3 http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/ 

4    Administrative law, admiralty law, bankruptcy, consumer law (formerly trade practices), human 
rights, industrial, intellectual property, migration and privacy. The Federal Circuit Court shares 
these jurisdictions with the Family Court (in respect of family law and child support) and the Federal 
Court of Australia (in respect of general federal law). 

http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/
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 the Discrete Property List; and  
 the Priority Property Pools under $500,000 pilot (the PPP500 pilot) 

The committee members also had the opportunity to hear directly from registrars 
about their work in the above initiatives and their role in mediation of parenting and 
property matters; from family consultants about how the Child Dispute Services 
within the Courts operate; as well as hearing from representatives of the Family 
Advocacy and Support Service in the Brisbane Registry and police and child 
protection officers co-located within the Courts. 
 
The committee members also got to see first-hand how the Courts have transitioned 
to electronic hearings in response to the COVID–19 pandemic through observing an 
electronic hearing conducted in the Family Court. 

Acknowledgements  
The site visit to the Family Court of Australia and Federal Circuit Court of Australia 
(Brisbane Registry) provided the members of the committee with both a better 
understanding of the practical operation of the court as well as greater 
understanding of the work of the Courts and their ongoing efforts to continually 
improve the family law system. The committee was highly appreciative of the Chief 
Justice/ Chief Judge, the Deputy Chief Justice, the CEO and Principal Registrar, and 
the Deputy Principal Registrar and National Family Law Registrar taking time out of 
their busy schedules to provide the committee with such a comprehensive 
understanding of the processes of the Courts and the issues they face. The committee 
also expresses its gratitude to the Courts’ Registrars, Family Consultants, and other 
staff and the various representatives of the organisations who made time to speak to 
the committee members providing insight into their roles and answering the 
members’ questions. 
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Appendix 4 
Proposed amendments to the Family Law Act 

1975 

The following Part is proposed to be inserted following Part IA of the Family Law Act 

1975 (Cth) (“the Act”): 

PART IB – PRE-ACTION PROCEDURES  

9B Application  
(1) This section applies to proceedings under this Act other than 
proceedings: 

(a)  under Part VI;  

(b)   under Part VII;    

(c)  the case involves dispute about a court’s jurisdiction in 
bankruptcy under section 35 or 3B of the Bankruptcy Act;  

(d)  the case involves a genuine dispute about the existence of a de 
facto relationship, or whether a choice under item 86A or 90A of 
Schedule 1 to the Family Law Amendment (De Facto Financial 
Matters and Other Measures) Act 2008 should be set aside; 

(e)   the applicant is applying for the order to be made with the 
consent of all the parties to the proceedings. 

9C Object of this Part 
The object of this section is to ensure that, as far as possible, each prospective 
party to a case in the Federal Circuit and Family Court of Australia must take 
genuine steps to resolve disputes before starting a case.  

9D Genuine steps to resolve a dispute  

(1)   For the purposes of this Part, a person is regarded to have taken 
genuine steps to resolve a dispute if the steps taken by the person in 
relation to the dispute constitute a sincere and genuine attempt to 
resolve the dispute, having regard to the person's circumstances and 
the nature and circumstances of the dispute.  

(2)   Examples of behaviour that may constitute steps taken by a person as 
part of taking genuine steps to resolve a dispute with another person, 
include (but are not limited to):  
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(a)   notifying the other person of the issues that are, or may be, in 
dispute, and attempting to negotiating with the other person, 
with a view to resolving the dispute, or authorising a 
representative to do so;  

(b)  responding appropriately to any such notification;  

(c)   providing relevant information and documents to the other 
person to enable the other person to understand the issues 
involved and how the dispute might be resolved;  

(d)   considering whether the dispute could be resolved by a process 
facilitated by another person, including an alternative dispute 
resolution process;  

(e)   if such a process is agreed to:  

(i)   agreeing on a particular person to facilitate the process; 
and  

(ii)   attending the process;  

(f)   if such a process is conducted but does not result in resolution 
of the dispute--considering a different process;  

(3)   Subsection (2) does not limit the steps that may constitute taking 
genuine steps to resolve a dispute. 

9E Definitions  
In this Part:  

"applicant" in proceedings means a person who institutes the 
proceedings.  

"application" means an application (however described) by which civil 
proceedings are instituted.  

"excluded proceedings" means proceedings set out in section 9B(1).  

"genuine steps statement" :  

(a)  for an applicant--see section 9F;  

(b)  for a respondent--see section 9G.  

"lawyer" has the same meaning as in section 4 of the Act.   

"respondent" in proceedings means a person against whom the 
proceedings are instituted. 
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9F Genuine steps statement to be filed by an applicant  
(1)   An applicant who institutes proceedings in a court exercising 

jurisdiction under this Act must file a genuine steps statement at the 
time of filing an application.  

(3)   A genuine steps statement filed under subsection (1) must specify:  

(a)  the steps that have been taken to try to resolve the issues in 
dispute between each prospective party to a proceeding; or  

(b)   the reasons why no such steps were taken, which may relate to, 
but are not limited to the following:  

i. the urgency of the proceedings; 

ii. where there are allegations of family violence;  

iii. where there are allegations of fraud; 

iv.  where the applicant would be unduly prejudiced; 

v. where the respondent has behaved in a way that shows a 
serious disregard for their obligations under an order of 
the Court; and 

vi. where a time limitation is close to expiring.   

(4)   A genuine steps statement need not be filed under subsection (1) in 
relation to proceedings that are wholly excluded proceedings.  

(5)   A genuine steps statement must be filed under subsection (1) in 
relation to proceedings that are in part excluded proceedings, but the 
statement need not relate to the parts of the proceedings that are 
excluded proceedings.  

9G Genuine steps statement to be filed by respondent  
(1)   A respondent in proceedings who is given a copy of a genuine steps 

statement filed by an applicant in the proceedings must file a genuine 
steps statement before the first date fixed for the hearing of the 
application.  

(2)   A genuine steps statement filed under subsection (1) must:  

(a)   state that the respondent agrees with the genuine steps 
statement filed by the applicant; or  

(b)   if the respondent disagrees in whole or part with the genuine 
steps statement filed by the applicant--specify the respect in 
which, and reasons why, the respondent disagrees.   
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9H Genuine steps statements must comply with Rules of Court  
A genuine steps statement must comply with any additional requirements 
specified in the Rules of the court.   

9I Duty of lawyers to advise people of the requirements of this Part 
(1) A lawyer acting for a person who is required to file a genuine steps 
statement must:  

(a)  advise the person of the requirement; and  

(b)  assist the person to comply with the requirement.  

9J Effect of requirements of this Part 
(1)   The requirements of this Part are in addition to, and not instead of, 

requirements imposed by any other Act.  

(2)   A failure to file a genuine steps statement in proceedings does not 
invalidate the application instituting the proceedings, a response to 
such an application or the proceedings.  

9K Court may have regard to genuine steps requirements in exercising powers and 
performing functions  

(1)  A court exercising jurisdiction under this Act may, in performing 
functions or exercising powers in relation to proceedings before it, take 
account of the following:  

(a)   whether a person who was required to file a genuine steps 
statement under section 9F in the proceedings filed such a 
statement;  

(b)   whether such a person took genuine steps to resolve the dispute.  

9L Exercising discretion to award costs  
(1)   In exercising a discretion to award costs in a proceeding in a court 

exercising jurisdiction under this Act, the court, Judge or other person 
exercising the discretion may take account of:  

(a)   whether a person who was required to file a genuine steps 
statement under section 9F in the proceedings filed such a 
statement; and  

(b)   whether such a person took genuine steps to resolve the dispute.  

(2)   In exercising a discretion to award costs in a proceeding in a court 
exercising jurisdiction under this Act, the court, Judge or other person 
exercising the discretion may take account of any failure by a lawyer to 
comply with the duty imposed by section 9I.  
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(3)   If a lawyer is ordered to bear costs personally because of a failure to 
comply with section 9I, the lawyer must not recover the costs from the 
lawyer's client. 

9M Powers are in addition to powers under the Act   
(1)  The powers conferred on a court exercising jurisdiction under this Part 

are in addition to any other powers of the court, whether conferred by 
this Act, the rules or otherwise.  

9N Rules of Court  
(1)  Rules of Court made under the Act may make provision for or in 

relation to the following:  

(a)   the form of genuine steps statements;  

(b)  the matters that are to be specified in genuine steps statements;  

(c)   time limits relating to the provision of copies of genuine steps 
statements. 

MEDIATION AND ARBITRATION  

The following Part is proposed to be inserted following Part IIIB of the Family Law Act 1975 

(Cth) (“the Act”):  

PART IIIC – Mediation and Arbitration  

Division 1 - Mediation  

19A Request for mediation 
(1)  A person who is a party to proceedings before the court may file a 

notice of intention to attend a mediation with a mediator to seek 
assistance in settling a dispute to which the person is a party. 

(2)  Where a notice is filed in the court: 

(a)  the notice must be dealt with in accordance with the Rules of 
Court; and 

(b)  if a mediation service is available at the Registry of the court and 
the dispute is one that, under the Rules of Court, may be 
mediated, the appropriate officer of the court must make 
arrangements for an approved mediator to mediate the dispute 
in accordance with the Rules of Court. 

(3) In this section: 
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“dispute” means a dispute about a matter with respect to which 
proceedings (other than prescribed proceedings) could be instituted 
under this Act. 

19B Court may refer matters for mediation 
(1)  Subject to the Rules of Court, the court may, at any stage of the 

proceedings make an order referring any or all of the matters in 
dispute in the proceedings for mediation by an approved mediator. 

(2)  A court may make an order under subsection (1) with or without the 
consent of the parties to any proceedings (other than prescribed 
proceedings).  

(3)  Where a court makes an order under subsection (1), it may, if 
necessary, adjourn the proceedings and may make such additional 
orders as it thinks appropriate to facilitate the effective conduct of the 
mediation. 

(4)  Where a court makes an order under subsection (1), the appropriate 
officer of the court must make arrangements for an approved mediator 
to mediate the relevant disputed matter in accordance with the Rules 
of Court. 

(5)  Where: 

(a)  a court makes an order under subsection (1) in relation to any 
matter in dispute in proceedings before it; and 

(b)  a party to the proceedings files a notice in the court that the 
mediation of the matter has ended; 

the court may make such orders, or give such directions, as it thinks 
appropriate in relation to the proceedings. 

19C Admissions made to mediators 
Evidence of anything said, or of any admission made, at a conference conducted by 

an approved mediator, acting as such a mediator, is not admissible: 

(a)  in any court (whether exercising federal jurisdiction or not); or 

(b)  in any proceedings before a person authorised by a law of the 
Commonwealth or of a State or Territory, or by the consent of 
the parties, to hear evidence. 
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Division 2 – Arbitration  

19D Court may refer proceedings to arbitration 
(1)  In proceedings under Part VIII or Part VIIIAB of the Act, the court 

may, subject to the Rules of Court, make an order referring the 
proceedings, or any part of them, or any matter arising in them, to an 
approved arbitrator for arbitration in accordance with the Rules of 
Court. 

(2)  A court may make an order under subsection (1) with or without the 
consent of the parties. 

(3)  Where a court makes an order under subsection (1), it may, if 
necessary, adjourn the proceedings and may make such additional 
orders as it thinks appropriate to facilitate the effective conduct of the 
arbitration. 

(4)  Where a court makes an order under subsection (1), the arbitration 
must be carried out by the approved arbitrator in accordance with the 
Rules of Court. 

(5)  A party to an award in an arbitration carried out as a result of an order 
under this section may register the award, in accordance with the Rules 
of Court, in the court that made that order and the award, when so 
registered, has effect as if it were a decree made by that court. 

19E Private arbitration 
(1)  A court having jurisdiction under this Act may, on application by a 

party to the private arbitration of a dispute, make such orders as the 
court thinks appropriate to facilitate the effective conduct of the 
arbitration. 

(2)  A party to an award made in a private arbitration of a dispute may 
register the award, in accordance with the Rules of Court, in a court 
having jurisdiction under this Act and the award, when so registered, 
has effect as if it were a decree made by that court. 

(3)  In this section “dispute” means:  

(a)  Part VIII or Part VIIIAB proceedings; or 

(b)  any part of such proceedings; or 

(c)  any matter arising in such proceedings; or 

(d) a dispute about a matter with respect to which such proceedings 
could be instituted. 
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19F Review of awards made in private arbitration 
A party to a registered award made in private arbitration may apply to the Family 

Court for review of the award. 

19G Review of awards made in matter referred to arbitration without the consent of 
the parties 

(1)  The court must hear an application for review of a registered award 
made in a matter that was referred to arbitration without the consent of 
the parties as an original hearing.  

Note: In an original hearing, the court rehears the whole matter 
and does not simply review the decision of the original court.  

(1A)   The court may receive as evidence:  

(a)   any affidavit or exhibit tendered in the first hearing;  

(b)   any further affidavit or exhibit;  

(c)   the transcript (if any) of the first hearing; or  

(d)   if a transcript is not available, an affidavit about the evidence 
that was adduced at the first hearing, sworn by a person who 
was present at the first hearing.  

19H Advice about mediation and arbitration 
(1)  The appropriate officer of a court exercising jurisdiction under this Act, 

as far as practicable, on request by a party to a marriage or to 
proceedings under this Act, advise the party about any mediation or 
arbitration facilities available in the court and how those facilities are 
made available. 

(2)  The Rules of Court must provide for persons who propose to institute 
proceedings under this Act, and (in appropriate cases) their spouses, 
and other interested persons, to be given a document setting out 
particulars of any mediation and arbitration facilities available in the 
court and elsewhere. 

19J Oath or affirmation by approved mediator 
An approved mediator must, before starting to perform the functions of such 
a mediator, make an oath or affirmation of secrecy in accordance with the 
prescribed form before a person authorised under a law of the 
Commonwealth, or of a State or Territory, to take affidavits. 
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19K Oath or affirmation by approved arbitrator 
An approved arbitrator must, before starting to perform the functions of such 
an arbitrator, make an oath or affirmation in accordance with the prescribed 
form before a person authorised under a law of the Commonwealth, or of a 
State or Territory, to take affidavits. 

19L Protection of mediators and arbitrators 
An approved mediator, an approved arbitrator, or an arbitrator who carries 
out a private arbitration, has, in performing the functions of such a mediator 
or arbitrator, the same protection and immunity as a Judge of the Family 
Court has in performing the functions of such a Judge. 

INTERPRETATION 

Section 38N of the Act be amended by inserting after paragraph (1)(d) the following 

paragraph: 

(da) a Principal Director of Mediation;  

Section 67ZA(1) of the Act be amended by inserting after paragraph of the definition of 

"member of the Court personnel" the following paragraphs: 

(aa)  an approved mediator; or  

(ab) an approved arbitrator; or 

Section 123 of the Act be amended by inserting the following paragraphs: 

 ; and  

(zf)   the referral of any proceedings in the Court, or any part of such 
proceedings or any matters arising out of such proceedings, to a 
mediator or an arbitrator for mediation or arbitration, as the case may 
be; and 

(zg)  the procedures to be followed by a mediator or an arbitrator in 
mediating or arbitrating anything referred for mediation or arbitration 
under this Act; and   

(zh)   the attendance by persons at conferences conducted by mediators or 
arbitrators for the purposes of mediating or arbitrating anything so 
referred; and 

(zi)  the procedure when any such mediation or arbitration ends, both 
where it has resulted in an agreement or award and where it has not. 
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COSTS  
 
Section 117C of the Act be amended to include the following: 
 

(1A) Unless approved by a Judge or Registrar in the exceptional 
circumstances of the case, the maximum costs and disbursements that a legal 
practitioner may charge a party to proceedings shall not exceed $50,000 or 10 
% of the combined value of the parties’ identified property and 
superannuation which ever is the higher. 

 
(1B) For the purpose of this section costs does not include; 

(a) costs incurred by a party prior to the commencement of 
proceedings, 

(b) costs incurred by a party in preparing for and attending mediation 
including the costs of the mediator, or 
(c) costs incurred by a party in preparing for and attending  arbitration 
including the costs of the arbitrator. 

 
(1C) to avoid doubt this section does not apply to proceedings in which an 
application pursuant to Part VII is also before the Court. 
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