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Recommendations 

Recommendation 1 
1.16 The Senate Select Committee on COVID-19 recommends that the Australian 

Government stop inappropriately using the public interest immunity claims 
process to withhold documents and information relevant to the committee's 
terms of reference. 

Recommendation 2 
1.17 The Senate Select Committee on COVID-19 recommends that the Australian 

Government comply with orders for production of documents agreed to by 
the Senate. 

Recommendation 3 
1.35 The committee recommends that the Senate adopt the following resolution.  

a) That the Senate notes the Senate Select Committee on COVID-19 has 
rejected Senator Cash's public interest immunity claim. 

b) That there be laid on the table by the Minister representing the Minister 
for Health and Aged Care in the Senate, no later than 12.00pm on  
2 December 2021 answers that provide the information sought by the 
questions listed in Table 2.1 at Appendix 2 of the Third interim report of the 
Senate Select Committee on COVID-19. 

c) In the event that the Minister representing the Minister for Health and 
Aged Care fails to table this information:  

i) the Senate requires the Minister to attend the Senate at the conclusion 
of question time on 2 December 2021 to provide an explanation, of no 
more than l0 minutes, of the Minister's failure to table the information; 

ii) at the conclusion of the Minister's explanation, or in the event that the 
Minister fails to provide an explanation, any senator may move to take 
note of the explanation of the failure to provide an explanation; and 

iii) any motion under the above paragraph may be debated for no longer 
than 60 minutes and have precedence over all other business until 
determined, and senators may speak to the motion for no longer than 10 
minutes each. 
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Recommendation 4 
1.43 The committee recommends that the Senate adopt the following resolution.  

a) That the Senate notes the Senate Select Committee on COVID-19 has 
rejected the Minister for Health's public interest immunity claim. 

b) That there be laid on the table by the Minister representing the Minister 
for Health in the Senate, no later than 12.00pm on 2 December 2021 details of 
costs to the Australian Government associated with retooling CSL's domestic 
facilities for the manufacture of the AstraZeneca vaccine, as requested by 
Senator Rex Patrick on 28 January 2021 (Committee Hansard,  
28 January 2021, p. 28). 

c) In the event that the Minister representing the Minister for Health and 
Aged Care fails to table this document:  

i) the Senate requires the Minister to attend the Senate at the conclusion 
of question time on 2 December 2021 to provide an explanation, of no 
more than l0 minutes, of the Minister's failure to table the document; 

ii) at the conclusion of the Minister's explanation, or in the event that the 
Minister fails to provide an explanation, any senator may move to take 
note of the explanation of the failure to provide an explanation; and 

iii) any motion under the above paragraph may be debated for no longer 
than 60 minutes and have precedence over all other business until 
determined, and senators may speak to the motion for no longer than 10 
minutes each. 

Recommendation 5 
1.57 The committee recommends that the Senate adopt the following resolution.  

a) That the Senate notes the Senate Select Committee on COVID-19 has 
rejected the Minister for Health and Aged Care's public interest immunity 
claim. 

b) That there be laid on the table by the Minister representing the Minister 
for Health and Aged Care in the Senate, no later than 12.00pm on 2 December 
2021 documents used in the briefing on 19 April 2021 provided by the 
Secretary and Associate Secretary of the Department of Health to National 
Cabinet on domestic and international vaccine supply and changes to the 
Australian vaccination strategy. 

c) In the event that the Minister representing the Minister for Health and 
Aged Care fails to table this document:  

i) the Senate requires the Minister to attend the Senate at the conclusion 
of question time on 2 December 2021 to provide an explanation, of no 
more than l0 minutes, of the Minister's failure to table the document; 
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ii) at the conclusion of the Minister's explanation, or in the event that the 
Minister fails to provide an explanation, any senator may move to take 
note of the explanation of the failure to provide an explanation; and 

iii) any motion under the above paragraph may be debated for no longer 
than 60 minutes and have precedence over all other business until 
determined, and senators may speak to the motion for no longer than 10 
minutes each. 
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Chapter 1 
Public interest immunity claims 

1.1 This interim report informs the Senate about claims of public interest immunity 
received by the Senate Select Committee on COVID-19 (committee) in the course 
of its examination of the Australian Government's (government) response to the 
COVID-19 pandemic. 

1.2 The report discusses three claims received by the committee by or on behalf of 
the Minister for Health and Aged Care, the Hon Greg Hunt MP. 

1.3 The committee has resolved not to accept these claims on the grounds provided. 

Committee's role in scrutinising the government's COVID-19 response 
1.4 In its Second interim report, the committee noted its role as one of the primary 

mechanisms scrutinising the government's response to the COVID-19 crisis.1 

1.5 The committee noted the level of bipartisanship that accompanied the 
committee's establishment and the initial stages of its inquiry. In particular, the 
committee noted the acceptance by the Senate of the need for transparency and 
accountability as the government took decisions to ensure the safety of 
Australians and the need for those decisions to be scrutinised and challenged. 

1.6 This is a key role of all Senate committees: to 'probe and check the 
administration of the laws, to keep [the Senate] and the public informed, and to 
insist on ministerial accountability for the government's administration.'2 This 
role is never more important than at a time of national crisis such as the COVID-
19 pandemic. 

1.7 A committee cannot, however, effectively perform its role without sufficient and 
appropriate access to the information required to address the terms of its 
inquiry. 

1.8 Since the Second interim report, where refusal to provide key documents 
requested by the committee was reported to the Senate, the committee has 
continued to make reasonable requests for access to important documents and 
information, held by the government that would assist the work of the inquiry. 

1.9 Of particular concern to the committee is the executive government's 
widespread and inappropriate use of public interest immunity claims to control 
what information can be made available to the committee. 

 
1 Senate Select Committee on COVID-19, Second interim report, February 2021, p. 1. 

2 Harry Evans and Rosemary Laing, eds, Odgers' Australian Senate Practice, 14th edition,  
Department of the Senate, 2016, pp. 28–29. 
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1.10 The response of ministers to the committee's Second interim report and the 
Senate's orders for the production of documents requested in that report 
provides no better example of this. 

1.11 Despite orders for the production of documents, agreed by the Senate, ministers 
returned to the Chamber to simply restate the public interest immunity claims 
the committee had rejected, refusing to provide the information the Senate had 
ordered them to provide. 

1.12 The committee is frustrated at this misuse of the public interest immunity claims 
process. 

1.13 The refusal to provide key documents, the time and effort spent pursuing the 
documents and information only to have the government continue to ignore the 
will of the Senate is an abuse of process and is a failure to comply with the 
standing orders of the Senate.  

1.14 The government's refusal to provide the information required by the Senate will 
significantly affect the committee's ability to fulfill the terms of reference agreed 
to unanimously by the Senate. 

1.15 It would be regrettable if a committee formed with the unanimous support of 
the Senate should be forced to resort to political remedies in order to obtain 
access to the information and documents it requires to undertake its work. 

Recommendation 1 
1.16 The Senate Select Committee on COVID-19 recommends that the Australian 

Government stop inappropriately using the public interest immunity claims 
process to withhold documents and information relevant to the committee's 
terms of reference. 

Recommendation 2 
1.17 The Senate Select Committee on COVID-19 recommends that the Australian 

Government comply with orders for production of documents agreed to by 
the Senate. 

Senate requirements for public interest immunity claims 
1.18 The committee has chosen to provide another interim report about public 

interest immunity claims because of the serious and systemic refusal of the 
government to respect and comply with the powers and conventions of the 
Senate. 



3 
 

 

1.19 The power of the Senate and its committees to call for documents and order their 
production is not a new one, but rather a power that has existed since the earliest 
years of the Senate.3 

1.20 In each of the public interest immunity claims rejected by the committee and 
outlined in this report, the government relies upon a broad assertion that the 
information sought is cabinet-in-confidence or commercial-in-confidence, and 
that it would not be in the public interest to release the information.  

1.21 Before outlining each of the three public interest immunity claims, it is 
important to understand the context within which the committee has to consider 
claims about access to information and public interest immunity claims made 
by executive government. 

1.22 There is no category of information or documents which the Senate has accepted 
as immune from production. As the Senate Committee of Privileges has noted: 

[T]he Senate has never accepted the existence of 'Crown' or 'executive 
privilege' in the sense that there exists any category of documents or 
information held by the executive government which is beyond the reach of 
the Senate's inquiry power. Rather, the Senate has always insisted on its 
right to determine what information it requires to undertake its work and, 
accordingly, to determine for itself any claim from the executive 
government that information should be withheld.4 

1.23 The Senate Procedural Order of 13 May 2009 (the Cormann 2009 order) 
prescribes the following process to deal with claims for the withholding of 
information or documents from Senate committees: 

(i) Public officials should state the ground for withholding the 
information and specify the harm to the public interest that could 
result from the disclosure of the information or document. 

(ii) The committee may request the officer to refer the question to the 
responsible minister. 

(iii) If the minister concludes that it would not be in the public interest to 
disclose the information or document, the minister should inform the 
committee of the ground for withholding the information and specify 
the harm to the public interest that could result from its disclosure. 
The minister should indicate whether the harm to the public interest 
could result only from the publication of the information, or could 
result, equally or in part, from the disclosure of information to the 
committee as in-camera evidence. 

 
3 Rosemary Laing, ed., Annotated Standing Orders of the Australian Senate, Department of the Senate, 

2009, pp. 471–472.  

4 Senate Committee of Privileges, Guidance for officers giving evidence and providing information, 
153rd Report, June 2013, p. 22. 
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1.24 The 2009 order makes it clear that a claim of public interest immunity consists 
of two elements: 

 the claim must specify the grounds upon which the information or 
document is being withheld; and 

 the claim must specify the harm to the public interest that could result from 
the disclosure of the particular information or document. 

1.25 Paragraph (7) of the 2009 order puts beyond doubt that a claim of public interest 
immunity which does not specify the harm to the public interest that could 
result from the disclosure of the information would not meet the requirements 
of the order. Moreover, the harm to the public interest should directly relate to 
the disclosure of the particular information or document requested. This 
requires more than specifying a general harm associated with disclosing 
documents of a certain class, such as cabinet documents. 

Committee's expectations 
1.26 This committee recognises that some information held by the executive 

government may be withheld where its disclosure could lead to harm to the 
public interest. The committee also insists on its right to weigh each public 
interest immunity claim advanced by the executive government and to be 
provided with sufficient detail to enable it to do so. 

1.27 Throughout this inquiry the committee has consistently taken steps to ensure 
that departments and agencies are aware of the process by which a claim of 
public interest immunity may be made. Written advice about the 2009 order is 
provided to witnesses before every public hearing; the Chair refers to the order 
in her opening statements at hearings and the committee has written to 
departments and agencies to draw their attention to the 2009 order and to clarify 
the committee's expectations with regard to answers to questions taken on 
notice.5 

Committee's consideration of claims 
1.28 The committee has considered all claims on a case-by-case basis, often seeking 

additional information to assist in its evaluation of a claim. The committee has 
also advised ministers of its intention not to pursue claims where the committee 
has been satisfied with a minister's efforts to comply with the requirements of 
the 2009 order. 

1.29 The committee has not and will not accept claims that rely on generic statements 
or do not provide adequate reasoning to justify withholding the requested 

 
5 Senate Select Committee on COVID-19, correspondence to departments and agencies,  

15 June 2020. A copy of this correspondence from the Chair and Deputy Chair of the committee is 
provided at Appendix 1. 
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information or documents and therefore do not comply with the Cormann 
resolution or the standing orders of the Senate. 

Claims made by or on behalf of the Minister for Health 
1.30 The following public interest immunity claims have been lodged by or on behalf 

of the Minister for Health: 

 a claim received from Senator the Hon Michaelia Cash on  
18 December 2020; and 

 two claims received from the Hon Greg Hunt MP, Minister for Health and 
Aged Care, dated 28 May 2021. 

First claim – made 18 December 2020. 
1.31 On 18 December 2020 the committee received a public interest immunity claim 

from Senator the Hon Michaelia Cash, then Minister representing the Minister 
for Health in the Senate, in relation to three questions taken on notice by officers 
of the Department of Health (department) 'and other similarly related 
questions':6 

 written question on notice, dated 21 August 2020, regarding calculations of 
the additional cost to residents per day needed to protect older Australians 
in residential aged care from COVID-19;7 

 written question on notice, dated 11 September 2020, requesting modelling 
used to inform the Australian Government's health response to the  
COVID-19 pandemic;8 and 

 question taken on notice on 29 September 2020 regarding the decision to 
appoint the Australian Health Protection Principal Committee as a 
subcommittee of the National Cabinet.9 

1.32 In her claim, Senator Cash states: 

It is a longstanding practice not to disclose information about the operation 
and business of the Cabinet and its committees, including when a matter 
went to Cabinet, who attended, and what form of submission was provided, 
as to do so could potentially reveal the deliberations of the Cabinet, which 
are confidential. 

The deliberations of the Cabinet and its committees should be conducted in 
secrecy so that the freedom of those deliberations can be preserved. It is not 

 
6 Senator the Hon Michaelia Cash, then Minister representing the Minister for Health in the Senate, 

correspondence received 18 December 2020, (available at Appendix 2). 

7 Department of Health, answer to a written question on notice (IQ20-000526), document no. 520, 
21 August 2020 (received 21 October 2020), (available at Appendix 2). 

8 Department of Health, answer to a question on notice (IQ20-000632), document no. 450, 
11 September 2020 (received 6 October 2020), (available at Appendix 2). 

9 Department of Health, answer to a question on notice (IQ20-000687), document no. 546, 
29 September 2020 (received 10 November 2020), (available at Appendix 2).  
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in the public interest to disclose information about the Cabinet's 
deliberations as it may impact on the Government's ability to receive 
confidential information and make appropriate decisions impacting on the 
Australian community.10 

1.33 The committee notes that the claim made by Senator Cash relies on a series of 
broad, general statements, does not address the harm that may arise if the 
specific information requested in each question were to be made public and how 
the risk of this harm would outweigh the public interest in each case.  

1.34 The committee has concluded that the claim made by Senator Cash does not 
satisfy the requirements of the 2009 order as it does not provide sufficient detail 
to enable the committee to determine the specific merits of the claim in relation 
to each of the three questions on notice on a case-by-case basis. 

Recommendation 3 
1.35 The committee recommends that the Senate adopt the following resolution.  

a) That the Senate notes the Senate Select Committee on COVID-19 has 
rejected Senator Cash's public interest immunity claim. 

b) That there be laid on the table by the Minister representing the Minister 
for Health and Aged Care in the Senate, no later than 12.00pm on  
2 December 2021 answers that provide the information sought by the 
questions listed in Table 2.1 at Appendix 2 of the Third interim report of the 
Senate Select Committee on COVID-19. 

c) In the event that the Minister representing the Minister for Health and 
Aged Care fails to table this information:  

i) the Senate requires the Minister to attend the Senate at the conclusion 
of question time on 2 December 2021 to provide an explanation, of no 
more than l0 minutes, of the Minister's failure to table the information; 

ii) at the conclusion of the Minister's explanation, or in the event that the 
Minister fails to provide an explanation, any senator may move to take 
note of the explanation of the failure to provide an explanation; and 

iii) any motion under the above paragraph may be debated for no longer 
than 60 minutes and have precedence over all other business until 
determined, and senators may speak to the motion for no longer than 10 
minutes each. 

  

 
10 Senator the Hon Michaelia Cash, then Minister representing the Minister for Health in the Senate, 

correspondence received 18 December 2020, (available at Appendix 2). 
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Second claim – made on 28 May 2021 
1.36 During the committee's public hearing held on 28 January 2021,  

Senator Rex Patrick requested information regarding the cost to taxpayers in 
terms of non-recurring costs associated with modification of CSL's plant to 
facilitate manufacture of the AstraZeneca vaccine. Senator Patrick asked: 

In terms of the non-recurring costs associated with these contracts—again, 
they're sole source, and I understand the urgency with which these contracts 
were given—in effect we're funding the tooling up of a facility. That's not a 
criticism in any way shape [or] form. Typically in these sorts of 
arrangements, with things like grants, we would ask the company to have 
skin in the game in respect of making their own commitments. Can you 
outline broadly whether taxpayers are paying for all of this. If they are, what 
rights do they have in relation to the equipment the taxpayer paid for, 
perhaps with priority use in the future? Or is it simply we've given the 
company money and it's gone off and bought the equipment and we have 
established a capability but don't have any future rights.11 

1.37 In responding to Senator Patrick, Ms Caroline Edwards PSM, former Associate 
Secretary, Department of Health, undertook to take the question on notice, 
noting that the department was constrained in what it could say due to 
commercial-in-confidence requirements: 

I understand the question, and I can see why you'd be interested in the 
answer. We're constrained in what we can say because of the very tight 
commercial-in-confidence requirements. I might take the question on notice 
so as to come back with what I can legally provide you. I can provide the 
assurance that we have entered into a unique deal in order to have a locally 
produced vaccine, which, as we've discussed already, gives us great security 
in relation to the supply chain. The value of that to Australia has been taken 
into account. But in making these arrangements and entering into the 
contracts, value for money and our accountability to the taxpayer have been 
absolutely taken into account throughout.12 

1.38 Ms Edwards went on to advise Senator Patrick that the detail he was seeking 
'won't be available at this stage, because of the commercial arrangements that 
are in place.'13 Senator Patrick suggested that the information could be provided 
to the committee in confidence.14 

1.39 On 11 May 2021, the department advised that details of the contracts are 
commercial-in-confidence and provided the following answer to the question 
on notice: 

 
11 Senator Rex Patrick, Committee Hansard, 28 January 2021, p. 28. 

12 Ms Caroline Edwards, PSM, former Associate Secretary, Department of Health, Committee Hansard, 
28 January 2021, p. 27. 

13 Ms Caroline Edwards, PSM, former Associate Secretary, Department of Health, Committee Hansard, 
28 January 2021, p. 27. 

14 Senator Rex Patrick, Committee Hansard, 28 January 2021, p. 29. 
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The details of the contracts are commercial in confidence. 

The agreement that we have entered into for local manufacture of  
COVID-19 vaccines is with CSL, consideration of value for money and 
accountability to the taxpayer were key when entering into this agreement.15 

1.40 In claiming public interest immunity in relation to this question on notice, the 
Minister for Health and Aged Care regretted that he was unable to provide 
further detail in relation to future use of the CSL facility and claimed public 
interest immunity on the grounds that providing the information to the 
committee 'may prejudice the commercial interests of commercial traders in the 
market place.' The Minister stated: 

This particular contract relates to national capability to manufacture 
vaccines and national capacity to vaccinate our citizens. It is vitally 
important that details of commercial arrangements between the 
Commonwealth and contractors relating to matters of public health and 
safety at a time of global pandemic are held in confidence. It is not in the 
public interest to disclose information about particular commercial 
negotiations of the Commonwealth in relation to the global pandemic where 
it may negatively impact on the Government's ability to have 
comprehensive and candid negotiations and make appropriate decisions 
impacting the health and safety of Australian citizens.16 

1.41 In considering the Minister's claim, the committee noted that the information 
requested is directly relevant to the committee's inquiry. The costs associated 
with vaccine manufacturing and contracts represent a significant expenditure of 
tax-payer funds. The committee observed that oversight of government 
expenditure is a core function of the Senate and its committees.17 Specifically, an 
understanding of the terms and conditions associated with the application of 
tax-payer funds to the repurposing of a commercial facility are central to the 
committee's consideration of questions of value for money and accountability.  

1.42 The committee considers that the Minister has not made a persuasive case for 
withholding the information, noting that the committee is able to receive 
commercially sensitive information in camera. 

  

 
15 Department of Health, answer to question on notice (IQ21-000087), Committee document no. 616, 

28 January 2021 (received 11 May 2021), p. 2, (available at Appendix 3). 

16 The Hon Greg Hunt MP, Minister for Health and Aged Care, (MS21-000660) correspondence dated 
28 May 2021 (available at Appendix 3). 

17 Senate Select Committee on COVID-19, correspondence to the Hon Greg Hunt MP, Minister for 
Health and Aged Care, dated 28 June 2021. The Minister responded to this correspondence on 
 27 July 2021, restating his original public interest immunity claim. Both pieces of correspondence 
are (available at Appendix 3). 
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Recommendation 4 
1.43 The committee recommends that the Senate adopt the following resolution.  

a) That the Senate notes the Senate Select Committee on COVID-19 has 
rejected the Minister for Health's public interest immunity claim. 

b) That there be laid on the table by the Minister representing the Minister 
for Health in the Senate, no later than 12.00pm on 2 December 2021 details of 
costs to the Australian Government associated with retooling CSL's domestic 
facilities for the manufacture of the AstraZeneca vaccine, as requested by 
Senator Rex Patrick on 28 January 2021 (Committee Hansard, 
 28 January 2021, p. 28). 

c) In the event that the Minister representing the Minister for Health and 
Aged Care fails to table this document:  

i) the Senate requires the Minister to attend the Senate at the conclusion 
of question time on 2 December 2021 to provide an explanation, of no 
more than l0 minutes, of the Minister's failure to table the document; 

ii) at the conclusion of the Minister's explanation, or in the event that the 
Minister fails to provide an explanation, any senator may move to take 
note of the explanation of the failure to provide an explanation; and 

iii) any motion under the above paragraph may be debated for no longer 
than 60 minutes and have precedence over all other business until 
determined, and senators may speak to the motion for no longer than 10 
minutes each. 

Third claim – made on 28 May 2021 
1.44 At a committee hearing on 20 April 2021, the Secretary of the Department of 

Health, Dr Brendan Murphy, was asked about a briefing he and the Associate 
Secretary, Ms Caroline Edwards PSM, had provided to National Cabinet on 
domestic and international vaccine supply and changes to the Australian 
vaccination strategy.18 The Prime Minister referred to the briefing in his 
statement following National Cabinet's meeting on 19 April 2021.19 Dr Murphy 
confirmed that he and the Associate Secretary had provided National Cabinet 
with 'some papers and some data, and a very significant verbal briefing too.'20 

1.45 Dr Murphy advised the committee that '[w]e've taken the position before that 
national cabinet documents are cabinet-in-confidence and they stay that way.' 
The committee notes that it is incumbent on government ministers, not public 

 
18 Senator Katy Gallagher, Chair, Committee Hansard, 20 April 2021, p. 2. 

19 The Hon Scott Morrison, MP, Prime Minister, Media Statement, 19 April 2021. 

20 Dr Brendan Murphy, Secretary, Department of Health, Committee Hansard, 20 April 2021, p. 3. 
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servants, to establish the grounds for public interest immunity in each instance 
that information is withheld from the Senate or its committees. 

1.46 The department noted that if the committee requested the production of 
documents prepared for National Cabinet, this would need to be referred to the 
relevant minister to consider whether to make a public interest immunity 
claim.21 

1.47 In his correspondence to the committee dated 28 May 2021, Minister Hunt stated 
that the claim was made 'on the grounds that this document would or could 
disclose the deliberations of the Cabinet and the provision of this document 
could damage the commercial interests of the Commonwealth.' With regard to 
his claim that the document 'would or could' disclose the deliberations of the 
Cabinet, Minister Hunt stated: 

It is essential that the operation and business of the Cabinet and its 
committees, including what form of submissions were provided, to whom 
and when, remain confidential until the open access period provided for in 
the Archives Act 1983. It is not in the public interest to disclose information 
about submissions to the Cabinet as it may impact on the government's 
ability to receive confidential information and make appropriate decisions 
impacting on the Australian community.22 

1.48 In substantiation of his claim that the disclosure of the document could damage 
the commercial interests of the Commonwealth, Minister Hunt stated: 

Furthermore, the specific document requested is in relation to the supply of 
COVID-19 vaccines from domestic and international sources.  
The document details Australia's vaccine supply and manufacturing 
strategies, capacities and capabilities. These are highly sensitive matters 
pertaining to the health and safety of the Australian public. Its disclosure 
may cause harm to the public interest as it could prejudice the 
Commonwealth's ability to negotiate commercially sensitive contracts with 
relevant suppliers.23 

Disclosure of deliberations of Cabinet 
1.49 In its Second interim report, the committee noted that, while the disclosure of 

Cabinet deliberations has previously been accepted by the Senate as a ground 
for public interest immunity, it must first be established that the disclosure of 
the particular information requested would in fact reveal Cabinet deliberations 
and that its release would cause harm to the public interest.24 

 
21 Committee Hansard, 20 April 2021, p. 3. 

22 The Hon Greg Hunt MP, Minister for Health and Aged Care, (MS21-900214) correspondence dated 
28 May 2021, (available at Appendix 4). 

23 The Hon Greg Hunt MP, Minister for Health and Aged Care, (MS21-900214) correspondence dated 
28 May 2021, (available at Appendix 4). 

24 Harry Evans and Rosemary Laing, eds, Odgers' Australian Senate Practice, 14th edition, 
 Department of the Senate, 2016, pp. 665–666. 
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1.50 The committee notes that this premise applies equally in the courts, where only 
documents which record or reveal the actual deliberations of the Cabinet have 
been accepted as immune from production.25 

1.51 The committee further notes the recent decision of Justice White on the 
Department of Prime Minister and Cabinet's refusal to provide access to minutes 
of the National Cabinet which calls into question the extent to which the 
National Cabinet can be characterised as a committee of the Cabinet.26 Justice 
White's decision certainly highlights the need for public interest immunity 
claims to avoid loose, general statements and to focus instead on the harms that 
might result from disclosure of specific information. 

1.52 On 23 November 2021, the Senate resolved to reject public interest immunity 
claims made on the grounds of Cabinet confidentiality with respect to 
documents or information related to the National Cabinet. The Senate further 
resolved not to countenance claims that the provision of such documents or 
information would reveal Cabinet deliberations.27 

1.53 The committee does not accept the Minister's assertion that the material 
requested is so sensitive as to warrant it remaining confidential for 20 years— 
the open access period provided for in the Archives Act 1983—by which time it 
would be of historical interest only.28 

Disclosure of commercial-in-confidence information 
1.54 In considering the Minister's claims regarding the potential damage to the 

Commonwealth's commercial interests, the committee was not satisfied that the 
Minister's claim provided sufficient detail of the perceived risk.  
The committee asked the Minister to provide clarification on the specific 
potential harm that would result from disclosure of the briefing document.29 

1.55 The Minister responded to this request by stating: 

I can advise that the Government maintains the public interest immunity 
claims advanced in the initial response to the Committee's request.30 

 
25 Harry Evans and Rosemary Laing, eds, Odgers' Australian Senate Practice, 14th edition,  

Department of the Senate, 2016, p. 649. 

26 Administrative Appeals Tribunal of Australia, Patrick and Secretary, Department of the Prime 
Minister and Cabinet (Freedom of Information) [2021] AATA 2719 (5 August 2021). 

27 Journals of the Senate, No. 127, 23 November 2021, p. 4279 (available at Appendix 5). 

28 Archives Act 1983, ss. 3(7). 

29 Senate Select Committee on COVID-19, correspondence to the Hon Greg Hunt, Minister for Health 
and Aged Care, 28 June 2021 (available at Appendix 4). 

30 The Hon Greg Hunt MP, Minister for Health and Aged Care, correspondence received  
27 July 2021 (available at Appendix 4). 
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1.56 The committee is not satisfied that the Minister's claim meets the requirements 
of the 2009 order. 

Recommendation 5 
1.57 The committee recommends that the Senate adopt the following resolution.  

a) That the Senate notes the Senate Select Committee on COVID-19 has 
rejected the Minister for Health and Aged Care's public interest immunity 
claim. 

b) That there be laid on the table by the Minister representing the Minister 
for Health and Aged Care in the Senate, no later than 12.00pm on  
2 December 2021 documents used in the briefing on 19 April 2021 provided 
by the Secretary and Associate Secretary of the Department of Health to 
National Cabinet on domestic and international vaccine supply and changes 
to the Australian vaccination strategy. 

c) In the event that the Minister representing the Minister for Health and 
Aged Care fails to table this document:  

i) the Senate requires the Minister to attend the Senate at the conclusion 
of question time on 2 December 2021 to provide an explanation, of no 
more than l0 minutes, of the Minister's failure to table the document; 

ii) at the conclusion of the Minister's explanation, or in the event that the 
Minister fails to provide an explanation, any senator may move to take 
note of the explanation of the failure to provide an explanation; and 

iii) any motion under the above paragraph may be debated for no longer 
than 60 minutes and have precedence over all other business until 
determined, and senators may speak to the motion for no longer than 10 
minutes each. 

Note on appendices 
1.58 The questions being pursued by the committee, relevant correspondence, and 

the claims of public interest immunity, are presented in appendices as follows: 

 Appendix 1: Correspondence from the committee to Commonwealth 
departments and agencies, 15 June 2020. 

 Appendix 2: Material relating to a claim made on behalf of the Minister for 
Health and Aged Care by Senator the Hon Michaelia Cash. 

 Appendix 3: Material relating to a public interest immunity claim by the 
Minister for Health and Aged Care regarding non-recurring costs associated 
with CSL contract 
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 Appendix 4: Material relating to a public interest immunity claim by the 
Minister for Health and Aged Care regarding a briefing to National Cabinet 

 Appendix 5: Senate Resolution: National Cabinet – Public interest immunity 
claims, Journals of the Senate, No. 127, p. 4279 

 
 
 

Senator Katy Gallagher 
Chair 
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Coalition Senators' Additional Comments 

1.1 The Senate Select Committee on COVID-19 has continued its important work 
this year in overseeing the government's response to the economic and health 
challenges of the pandemic. Coalition Senators acknowledge the important role 
of parliamentary oversight in our system of government, which is even more 
important during the COVID-19 crisis. 

1.2 On both the economic and health fronts, Australia has fared better than most 
countries in dealing with COVID-19. 

1.3 Australia's critical response has been underpinned by a combination of 
extensive testing and contact tracing, high vaccination rates, quarantine of 
people returning from overseas, and measures to control community 
transmission. Of the 38 developed Organisation for Economic Co-operation and 
Development (OECD) countries, Australia has had the second lowest number 
of COVID-19 cases on a per capita basis, and by avoiding the death rates seen in 
OECD countries we have saved over 30 000 Australian lives. Commendably, 87 
per cent of the eligible population aged over 16 are fully vaccinated and hence 
we are one of the most highly vaccinated societies in the world with a national 
booster program already underway. 

1.4 While Australia has been doing it tough, our economy has proven to be resilient. 
Australia was the first advanced economy to have more people in work than 
prior to COVID-19 – nearly 900 000 jobs have been created since May 2020. The 
Reserve Bank of Australia has recently revised up its forecast for wages and now 
also sees the unemployment rate reaching 4 per cent by the end of 2023. After 
last year's recession, Australia's economy (GDP) recovered to be larger than 
prior to the pandemic, ahead of any advanced major economy in the world. 
While Australians have experienced public health restrictions this year, the 
federal government has supported 2.19 million individuals who have been paid 
out a total of $12.59 billion in COVID-19 Disaster Payments. 

1.5 In 2021, the committee has held 17 public hearings which includes nine 
appearances by officials from the Department of Health. This year, the 
committee has sent out approximately 470 questions on notice to both 
government and non-government witnesses, and about 260 answers have been 
returned to the committee. Since the commencement of this committee's inquiry 
in April 2020, more than 2700 questions to witnesses have been put on notice, 
and about 2160 responses to those questions have been received. 

1.6 This committee's public hearings have been held in addition to the regular 
parliamentary sitting weeks and appearances of government departments and 
their agencies before Senate estimates hearings. It is clear that parliamentary 
scrutiny is operating as normally as possible, and that parliament is fulfilling its 
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duty to keep government accountable even when challenges have arisen due to 
public health restrictions across the country. 

1.7 It should be noted the parliamentary scrutiny of the federal government's 
response to the pandemic has been far more extensive and robust than any state 
parliamentary oversight. Given the most onerous restrictions to the liberty of 
citizens during the pandemic in the name of public health have been imposed 
by state governments, they should have at least as adequate oversight as the 
federal parliament has put in place. It is regrettable that in many jurisdictions, 
parliamentary committees scrutinising the performance of state governments 
have only been put in place temporarily, have held few public hearings and 
have often been chaired by government chairs. 

1.8 It is not unusual for tension to arise between the committee's duty on the one 
hand to keep the public informed on the government's decision making, and on 
the other hand the public interest to not disclose information about the operation 
of Cabinet and its committees, including submissions or papers. It is a 
longstanding view of governments of both persuasions that the deliberations of 
Cabinet should remain confidential because disclosure may impact the 
government's ability to receive confidential information and hence make 
appropriate and informed decisions for the Australian community. This is 
especially so when the responsibility of protecting the health and welfare of the 
Australian people during a pandemic is at stake. 

1.9 As stated in the second interim report, the relatively few disagreements between 
this committee and the government regarding a small number of public interest 
immunity claims should be viewed in light of these facts and the committee's 
busy workload. 

 
 
 

Senator James Paterson     Senator Perin Davey 
Deputy Chair       Member 
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Appendix 1 
Committee letter to Commonwealth departments 

and agencies 

Figure 1.1 Correspondence from the committee to Commonwealth 
departments and agencies, 15 June 2020. 
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Appendix 2 
Public interest immunity claims on behalf of the Minister for Health and 

Aged Care 

Table 2.1 Questions for which the Minister representing the Minister for Health and Aged Care claimed public interest 
immunity on 18 December 2020. 

Question Asked by Reference 

What did StewartBrown calculate earlier this year as the 
additional cost per resident per day needed to protect older 
Australians in residential aged care from Covid-19? 

Senator Siewert Written: 21 August 2020 
 
Initial response to question on 
notice: 21 October 2020 (Document 
no. 520) 
 
Department's reference: IQ20-
000526 

In relation to these comments by Minister Hunt reported in the 
Australian on 8 August about Victoria's COVID-19 modelling: 
 
We were given the high-level modelling, and the best advice I had last 
night from the Department of Health was that they hadn't received 
the underlying data and assumptions… 
…We would like to not only receive it as a national government, as an 
Australian government, but we believe that all assumptions, all 
elements should be published. 

Senator Gallagher Written: 11 September 2020 
 
Initial response to question on 
notice: 6 October 2020 (Document 
no. 450) 
 
Department's reference: IQ20-
000632 



22 
 

 

 
a. Has the Commonwealth Government published up-to-date 
versions of all modelling used to inform its health response to 
the COVID-19 pandemic, including the underlying data and 
assumptions? 
b. If no, please provide this modelling to the committee 
 
Senator PATRICK: Can you point the committee to the actual 
decision? You have disclosed that there has been a decision of 
cabinet that the AHPPC is a subcommittee of cabinet. Can you 
provide that decision—noting that it has been disclosed—to the 
committee. I guess it must have been sent in writing to the 
AHPPC. 
Dr Murphy: I can ask the cabinet secretary or PM&C to provide 
you that letter to that effect. 
Senator PATRICK: I am actually asking you as Health. I don't 
care if you seek advice. You would be in possession of that 
decision, because it would have been communicated to you 
through the normal processes. 
Dr Murphy: But that is a national cabinet decision, and I am not 
at liberty to disclose the deliberations of national cabinet. 
Senator PATRICK: No, I am not asking you to. I want to be 
very clear: I am not asking you to disclose the deliberations of 
cabinet. You have yourself disclosed, or at least said to this 
committee, that a decision of cabinet has been made. Decisions 
of cabinet that have been disclosed do not attract cabinet-in-
confidence. You must have a direction that was given to you, 

Senator Patrick Committee Hansard, 29 September 
2020, p. 23. 
 
Initial response to question on 
notice: 10 November 2020 
(Document no. 546) 
 
Department's reference: IQ20-
000687 



23 
 

 

either as the chair of the AHPPC or as a Secretary of the 
Department of Health. 
Dr Murphy: Correct. 
Senator PATRICK: I'm asking you to provide a copy. Of 
course, you can seek advice from the cabinet office as to 
whether or not they still wish to maintain confidentiality. 
Dr Murphy: That was a verbal direction to me, as I attended 
national cabinet. The national cabinet decided that AHPPC 
would become a subcommittee, and I was instructed at that 
time that all its deliberations and materials would be subject to 
cabinet confidentiality and only released at the approval of 
national cabinet. I think the easiest thing would be to request 
the cabinet secretary to formally write and convey that the 
national cabinet has decided that the AHPPC is a subcommittee 
of national cabinet and subject to those cabinet-in-confidence 
provisions. I am happy to take that on notice and provide some 
written proof of that decision of national cabinet. 
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Figure 2.1 Department of Health, answer to a question on notice, document 
no. 520, received 21 October 2020.  
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Figure 2.2 Department of Health, answer to a question on notice, document 
no. 450, received 6 October 2020. 
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Figure 2.3 Department of Health, answer to a question on notice, document 
no. 546, received 10 November 2020. 
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Figure 2.4 Correspondence to the Secretary of the Department of Health, Dr 
Brendan Murphy, from the committee Chair, 20 November 2020. 
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Figure 2.5 Correspondence from the Hon Michaelia Cash, on behalf of the 
Minister for Health and Aged Care, to the committee Chair, 18 
December 2020. 
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Appendix 3 
Public interest immunity claim by the Minister for Health and Aged Care 

regarding non-recurring costs associated with CSL contract 

Table 3.1 Spoken question on notice from the 28 January 2021 hearing regarding the cost of taxpayers in terms of non-
recurring costs associated with vaccine contracts. 

Question Asked by Reference 

Senator PATRICK: In terms of the non-recurring costs associated 
with these contracts—again, they're sole source, and I understand the 
urgency with which these contracts were given—in effect we're 
funding the tooling up of a facility. That's not a criticism in any way 
shape of form. Typically in these sorts of arrangements, with things 
like grants, we would ask the company to have skin in the game in 
respect of making their own commitments. Can you outline broadly 
whether taxpayers are paying for all of this. If they are, what rights 
do they have in relation to the equipment the taxpayer paid for, 
perhaps with priority use in the future? Or is it simply we've given 
the company money and it's gone off and bought the equipment and 
we have established a capability but don't have any future rights.  
 
Ms Edwards: I understand the question, and I can see why you'd be 
interested in the answer. We're constrained in what we can say 
because of the very tight commercial-in-confidence requirements. I 
might take the question on notice so as to come back with what I can 

Senator Patrick Committee Hansard, 28 
January 2021, p. 28, 
(Document no. 616) 
 
Public interest immunity 
claim: 11 May 2021 
 
Department's reference: 
IQ21-000087 
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legally provide you. I can provide the assurance that we have 
entered into a unique deal in order to have a locally produced 
vaccine, which, as we've discussed already, gives us great security in 
relation to the supply chain. The value of that to Australia has been 
taken into account. But in making these arrangements and entering 
into the contracts, value for money and our accountability to the 
taxpayer have been absolutely taken into account throughout. The 
detail of it I can't provide today—we'll come back with what we 
can—but that is the process we've put in place throughout the 
pandemic and throughout everything. The detail that you're seeking 
won't be available at this stage, because of the commercial 
arrangements that are in place. 
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Figure 3.1 Department of Health, answer to a question on notice, document 
no. 616, received 11 May 2021. 
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Figure 3.2 Correspondence from Minister for Health and Aged Care to the 
committee Chair, dated 28 May 2021. 
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Figure 3.3 Correspondence from the committee Chair to the Minister for 
Health and Aged Care, 28 June 2021. 
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Figure 3.4 Correspondence from the Minister for Health and Aged Care, the 
Hon Greg Hunt, to the committee Chair, 27 July 2021. 
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Appendix 4 
Public interest immunity claim by the Minister for Health and Aged Care 

regarding a briefing to National Cabinet 

Table 4.1 Spoken question for which the Minister for Health and Aged Care, the Hon Greg Hunt MP, claimed public 
interest immunity on 28 May 2021. 

Question Asked by Reference 

Dr Murphy: We provided some papers and some data, and a 
very significant verbal briefing too. 
CHAIR: Is there a way you can provide the content of that 
information to the committee, if it is on a factual basis? -  
Dr Murphy: Normally, the cabinet-in-confidence materials 
remain that way. I would have to take advice on that. Ms 
Edwards is my legal expert on that. We've taken the position 
before that national cabinet documents are cabinet-in-
confidence and they stay that way. 
CHAIR: Ms Edwards, is there something around the domestic 
and international supply arrangements that is not able to be 
provided to the committee today? 
Ms Edwards: I will be happy to answer any questions in 
relation to supply issues, but the documents prepared for 
national cabinet attract national cabinet confidentially, and, if 
the committee calls for their production, we would have to 

Senator Gallagher Committee Hansard, 20 April 2021, p. 2. 
 
Public interest immunity claim:  
28 May 2021 (see Figure 4.1) 
 



44 
 

 

refer it to the relevant minister to see whether they wish to 
claim a public interest immunity. - pg 2 
CHAIR: In relation to the briefing provided to national 
cabinet, can you please take that on notice and refer it to the 
minister. I don't think we formally did that; we asked for that 
and you decided it was cabinet in confidence. 
Ms Edwards: You've asked for the information and we've said 
we will refer it to the minister. 
CHAIR: Professor Cheng also provided a briefing to national 
cabinet— 
Dr Murphy: His briefing to national cabinet was oral; there 
was no paper. 
Ms Edwards: But I'll take it on notice to refer to the minister to 
see whether they want a public interest immunity claim.  
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Figure 4.1 Correspondence from the Minister for Health and Aged Care, the 
Hon Greg Hunt MP, to the committee Chair, dated 28 May 2021. 
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Figure 4.2 Correspondence from the committee Chair to the Minister for 
Health and Aged Care, 28 June 2021. 
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Figure 4.3 Correspondence from the Minister for Health and Aged Care, the 
Hon Greg Hunt MP, to the committee Chair, 27 July 2021. 
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Appendix 5 
Senate Resolution: National Cabinet – Public 

interest immunity claims, Journals of the 
Senate, No. 127, p. 4279 

That the Senate— 
(a) has rejected public interest immunity claims made on the grounds of cabinet 
confidentiality with respect to documents or information related to the 'National 
Cabinet'; 

(b) will not countenance public interest immunity claims made on the grounds 
that provision of a document or information related to the National Cabinet 
ordered by the Senate, or sought by a Senate committee or a senator, would 
reveal cabinet deliberations; 

(c) directs the chairs of committees to draw this resolution to the attention of 
witnesses who seek to raise claims on this unacceptable ground; 

(d) requires those witnesses to: 

(i) provide the documents or information, or 

(ii) articulate a public interest immunity claim on a ground which may be 
acceptable to the Senate and to specify the harm to the public interest that 
could result from the disclosure; and 

(e) resolves that a response to a Senate order for the production of documents 
that relies on this unacceptable ground is not compliance with the order nor 
does it constitute a satisfactory explanation for why the order has not been 
complied with, including for the purposes of standing order 164(3). 
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