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Introduction from the Expert Panel 

Issues affecting the property market are of significant interest to people across Victoria. The 

Victorian Government works to promote a fair and well-functioning property market through the 

use of laws, regulation and the provision of relevant information to Victorians. The community is 

concerned about housing affordability, increases in property prices driven by COVID-19 and 

record low interest rates and upfront costs for buyers entering the market.  

The Victorian Government is concerned to ensure buyers (purchasers) and sellers (vendors) 

receive a satisfactory level of service from real estate agents, that disclosure requirements 

balance the interests of all parties, and that Victorians pay a fair price for properties at the same 

time as managing expectations around property prices.   

To obtain insights into the past and current state of the property market, the Hon. Melissa Horne 

MP, Minister for Consumer Affairs, Gaming and Liquor Regulation, has commissioned an expert 

panel to conduct a Property Market Review (the review). 

As part of this process the Victorian Government is conducting a review of laws related to the 

property market to better understand the impact of rising house prices on access to secure and 

affordable housing. 

The review will seek community input on whether consumer laws on underquoting, off-the-plan 

sales, and estate agent conduct are adequately supporting Victorians. 

We, Carolyn Bond AO and Enzo Raimondo, are that expert panel. We bring deep knowledge of 

the property market in Victoria, as well as the issues that face consumers throughout their 

experience of searching for and buying property. We will now seek to apply that knowledge, to 

promote fairness, transparency and efficiency – as well as the interests of consumers – as part 

of this review.  

To obtain insights to inform the review, we want to engage with members of the public, 

businesses and other stakeholders. This consultation paper represents the first stage in that 

engagement process. Figure 1 outlines what this paper seeks to achieve. 
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Figure 1 | Purpose of the consultation paper 

 

You will be able to participate in the review by doing any or all of the following: 

• Making a written submission to the review  

• Completing a survey providing input to the review 

• Participating in a workshop or public meeting. 

Details on each of these ways to engage with the review are set out at 

www.engage.vic.gov.au/property-market-review.  

Further information about the Terms of Reference for the review, where it will focus, the 

research completed to date and the next steps for the review are set out below.  

We welcome and look forward to your participation in this process. Your input will help to ensure 

that the advice we provide to the Minister in our final report in April 2022 will help to shape the 

future of the Victorian property market. 

Thank you. 

  

Carolyn Bond AO       Enzo Raimondo 

Expert Panel Member       Expert Panel Member 

  

REVIEW OF THE 
PROPERTY 
MARKET

INFORM you about our work to date
Provide an overview of the themes and issues that have 

emerged from our preliminary research.

INVITE you to have your say
Explain how you can provide input into the review, to 

inform its findings and recommendations.

INTRODUCE you to the review
Outline what the review is about, what we’re considering, 

how and when. 

http://www.engage.vic.gov.au/property-market-review
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1 Background to the review 

The state of the property market affects all Victorians. The availability and sale prices of houses, 

apartments and other forms of residential properties have a significant impact on:  

• those looking to buy or sell a house – through price factors 

• current or prospective renters – by affecting availability and rents charged 

• home owners – through changes to their council rates and similar issues 

• businesses – both directly in terms of demand for supplies and building services, and 

indirectly through broader economic effects.  

The Victorian Government seeks to optimise the effective operation of the property market and 

protect consumers, through the following interventions: 

• laws governing the sale of real property, as well as the ancillary activities associated with 

those sales 

• regulations which manage the behaviour and practices of businesses and professionals who 

work in, or are affiliated with, the property market  

• providing information to consumers and others regarding their rights, responsibilities and the 

risks they face in the property market 

• providing forums for dispute management and resolution.  

This review seeks to understand the current operation of the property market, the challenges 

that exist, and the extent to which government interventions can improve protection of 

consumers and support economic growth.   

The review is led by an expert panel comprised of Carolyn Bond AO – a leading consumer 

advocate – and Enzo Raimondo – the former CEO of the Real Estate Institute of Victoria 

(REIV). The expert panel is being supported in their work by a team from leading consulting firm 

Nous Group (Nous).  

Focus of the review 

The review responds to the question: How can the government improve the performance of 

the property market? 

In commissioning the review, the Minister has specified the Terms of Reference. The review will 

respond to these Terms of Reference by asking and answering key questions. These questions, 

and the Terms of Reference they address, are set out at Table 1. 

These questions and the Terms of Reference for the review cover critical aspects of the 

‘consumer journey’ that purchasers go through when considering and buying a house. They 

also consider the supports industry, government and others provide across that journey. The 

Terms of Reference, and these questions, do not include issues related to: responsible lending; 

state or Commonwealth taxes or tax concessions; or, schemes to address issues of housing 

affordability or deposits. As such, these issues have not been explored. 
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In sections that follow, we explore these questions in more detail. In each instance, we offer a 

brief overview of the background information, the related issues and challenges purchasers may 

be experiencing, and potential opportunities for improvement.  
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Table 1 | Key questions and Terms of Reference  

Key questions addressed by the 

review 

ToRs responded to  

What problems are faced by 

consumers in their search for real 

estate?  

ToR 1: The adequacy of the reforms introduced in 

2016 to the Estate Agents Act that addressed 

underquoting within the property market, and whether 

these reforms need to be enhanced in light of current 

market conditions. 

What problems are faced by 

consumers as part of their purchase of 

real estate?  

ToR 3: The effectiveness of the amendments to 

disclosure frameworks under the Sale of Land Act 

including any further recommendations or options to 

further enhance transparency and equitable sales 

transactions. 

What are the issues faced by 

consumers in respect to off the plan 

and house and land package 

purchases? 

 

ToR 5: Whether further reform is required to ensure the 

current framework for house and land packages and 

off-the-plan sales provide sufficient consumer 

protection. 

What are the issues faced by 

consumers in respect of sales 

contracts and the settlement process? 

ToR 4: The fairness and effectiveness of sales 

contracts and settlement process. 

 

How well known and effective are the 

current avenues for dispute 

resolution? 

ToR 7: Whether further reform is required to ensure 

consumers have greater access and awareness to 

information about their rights and obligations, including 

options to resolve disputes. 

Is further reform required to ensure 

there is good practice within the 

industry? 

ToR 2: Whether further reform is required to support 

agents and agents’ representatives to ensure there is 

good practice within the industry. 

Is the current advisory framework 

under the Estate Agents Act sufficient 

to provide comprehensive advice to 

government on emerging issues and 

trends in the sector? 

ToR 6: Whether the current advisory framework under 

the Estate Agents Act is sufficient to provide 

comprehensive advice to government on emerging 

issues and trends in the sector. 

Are other conditions on the property 

market influencing housing security 

and affordability? 

ToR 8: Whether other conditions in the property market 

are influencing housing security and affordability, such 

as the rental market. 
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Approach 

This review will be conducted in five stages. These stages are set out in Figure 2. Over these 

five stages the review will: identify the current challenges in the property market that relate to 

the Terms of Reference; develop and test potential solutions; and prepare findings and 

recommendations for presentation to the Minister. This consultation paper represents the initial 

work from stages 1 and 2. Based on background research, it outlines the expert panel’s 

preliminary understanding of issues and challenges, and the types of opportunities that may be 

available. 

Figure 2 | Stages of the review 

 

The third stage of the review involves testing and building on this understanding by speaking to 

experts, people who are affected by the property market and bodies that represent them.  

In Figure 3, we outline the two primary ways the review will seek input to inform findings and 

recommendations. From mid-February onward the review will seek input from the public. This 

input will be obtained through: public submissions in response to this consultation paper; 

participation by members of the public in an online survey and attendance by members of the 

public at workshops and community forums. Details of these opportunities to participate are set 

out at: www.engage.vic.gov.au/property-market-review. The review will also engage directly with 

experts and other relevant stakeholders who have specific knowledge that can inform the 

review.  

http://www.engage.vic.gov.au/property-market-review
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Figure 3 | The consultation process 

 

These consultations, along with other research, will inform a report to the Minister. This report 

will address each of the Terms of Reference and will be delivered in April 2022.  

  

EXPERT 

WORKSHOPS

Engagement with 

experts identified 

by Government.

Feb – Apr 2022

SUBMISSIONS 

AND SURVEY

An opportunity to 

provide written 

and other 

feedback on the 

review, online.

Feb – Apr 2022

COMMUNITY 

ENGAGEMENT

‘Town Halls’ and 

online forums held 

with community 

members across 

Victoria.

Mar – Apr 2022

STAKEHOLDER 

CONSULTATIONS

Individual and small 

group discussions 

with representatives 

of the community 

and other groups. 

Feb – Apr 2022
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2 What problems are faced by consumers in their 

search for real estate? 

Searching for a property to buy is an important first step in many people’s engagement with the 

property market.  

Some of the issues associated with this ‘search’ process are common to any significant 

transaction that people engage with throughout their lives. This includes: using websites to try 

and find suitable properties to purchase; balancing the strengths and weaknesses of each 

property being considered; and having to deal with a range of different agents and professionals 

to find and purchase a property. Purchasers are also generally required to rely on marketing 

materials and advertisements, with limited ability and capacity to test or verify representations 

made to them. 

To date, government regulation of the search process for property has focused on price 

disclosure. In particular, government has sought to avoid ‘underquoting’ by real estate agents. 

In general terms, underquoting occurs when the advertised price for a property is deliberately 

set lower than the price it might reasonably be expected to sell for. Protections against 

underquoting seek to ensure that purchasers have a reasonable sense of the price they should 

expect to pay for any property they look at. They should also support purchasers not to waste 

time and resources investigating properties they cannot afford.  

The Terms of Reference for the review seek to explore this issue. They ask the review to 

examine the extent to which recent legislative changes to address underquoting have been 

successful, and whether they need to be enhanced.  

Legislative background 

Underquoting is a practice where the price advertised for a property is less than either the 

‘estimated selling price’ for the property, or the price that the vendor1 of the property is seeking 

for it.  

Real estate agents have an obligation under Section 47A of the Estate Agents Act 1980 (Vic) 

(Estate Agents Act) to provide the vendor of a property that they are acting on behalf of with an 

‘estimated selling price’ (ESP) for that property. Under the Act, there is no obligation for the ESP 

and a vendor’s reserve price to be the same2. However, the ESP must be reasonable3 and must 

take into account the sale prices of at least three ‘comparable properties’4. These ‘comparable 

properties’ must be the properties the agent considers most comparable to the property for sale.  

The rules for determining comparable properties were amended by the Estate Agents 

Amendment (Underquoting) Act 2016 (Vic) (the 2016 amendments). These rules vary between 

metropolitan and regional areas. In general terms the Estate Agents Act provides that they must 

have been sold recently and account must be given to the condition and location of the 

properties as well as the timing of the sale. The Estate Agents Act also provides that agents, in 

 
1 The Estate Agents Act 1980 uses the term ‘seller’ instead of vendor. For consistency, this section continues to use vendor. 
2 Estate Agents Act 1980, Section 47A 
3 Estate Agents Act 1980, Section 47AB  
4 Estate Agents Act 1980, Section 47AC 



  

Consultation Paper – Property Market Review  | 9 | 

determining comparable properties, must have reference to guidelines issued by the Director of 

Consumer Affairs Victoria (CAV).5  

CAV has issued these guidelines and updates them as required to ensure they support the 

accurate calculation of an ESP by agents. In addition to the standards established in the Estate 

Agents Act, the current CAV guidelines indicate that agents must consider the following in 

selecting the comparable properties used to determine an ESP: 

• Features of the comparable property at the time it was sold (including building materials, 

architectural style, size and floor plan, number of bedrooms, bathrooms and car spaces, and 

special features such as a tennis court). 

• Location related factors (including zoning, street frontage and proximity to amenities, 

schools and business/industry). 

• Time of sale within the statutory periods prescribed by the Estate Agents Act. 

• Build status at the time of sale (i.e. when sold was the property built, under construction or 

sold off the plan).  

The 2016 amendments also specified the form of a ‘Statement of Information’ that must be 

provided for each property advertised for sale designating what the indicative selling price, or 

range, for that property is, along with information about the comparable properties used to 

determine that price or range, and information on the median house price for the suburb in 

which the property is located. Where the agent selling the property comes to understand that 

the ESP is no longer correct (e.g. the vendor rejects, based on price, an offer above the ESP) or 

the information on the Statement of Information becomes outdated, the agent must update the 

ESP on all advertising related to the property, and update the Statement of Information.6 

The 2016 amendments established penalties for failures to comply with these standards and 

behaviours when establishing an ESP or selecting comparable properties. The 2016 

amendments also established penalties for advertising a property below its ESP or by reference 

to an outdated ESP. If this behaviour occurs, it is generally referred to as ‘underquoting’.  

Current circumstances considered by the review 

Underquoting represents a challenge because it reduces transparency in property transactions. 

If the stated ‘asking price’ for a property is below the price that a vendor intends to sell it for, 

potential purchasers may be misled.  

The consequences of underquoting are varied. Government intervention around underquoting 

seeks to address the following issues: 

• The emotional and time burden associated with inducing a person to inspect a property that 

is beyond the price range that they would be willing to pay. 

• Any unnecessary expenses associated with the process of conducting due diligence on a 

property that is beyond the price range that a person is willing to pay (e.g. legal advice, 

inspections or other pre-purchase costs).7 

 
5 Estate Agents Act 1980, Sections 47AC and 47AD 
6 Estate Agents Act 1980, Sections 47AE and AF 
7 Second Reading Speech for the Estate Agents Amendment (Underquoting) Bill 2016, 30 August 2016, Assembly Hansard, Page 
3158 
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Underquoting is still identified as a challenge by stakeholders. Consumers and consumer 

advocates from time to time raise concerns about industry practices that may give rise to 

underquoting. This concern is supported by the fact that market surveillance by CAV identifies a 

number of instances of underquoting each year. For example, between May and November 

2021, CAV issued more than $300,000 worth of infringement notices for breaches of 

underquoting laws.8 

In the current market, property prices have increased at a rate that is faster than historic 

averages. Increased market activity also results in properties coming onto the market that may 

not be broadly comparable to those in their immediate vicinity. This has led to concerns from 

consumers and industry experts that current provisions relating to the ESP and comparable 

properties may not adequately respond to market conditions.  

Information on the property market is increasingly aggregated in ‘pay for access’ platforms. 

Purchasers often rely on the ESP or range provided by the estate agent advertising a property 

given the difficulty of accessing better data. Information on actual sales prices, beyond that 

required to be provided in the Statement of Information, may not always be available to 

purchasers. It is often captured by businesses that sell access to that data. The prices set for 

access are generally higher than would be accessible for many purchasers. However, they are 

regularly accessed by real estate industry professionals. It is not clear to the review whether 

even an unusually diligent purchaser could address the information asymmetry this creates 

regarding accurate price data.  

New marketing practices for property have also emerged since the 2016 amendments. 

Increasingly, purchasers may be directed toward properties available for sale through ‘influencer 

marketing’ and advertisements that purport to be general ‘investment advice’. In both of these 

cases, purchasers may be exposed to content which is, in fact, an advertisement for a property 

available for sale, but where no ESP is disclosed or Statement of Information provided.  

Challenges identified  

The initial work conducted in the review suggests that in general terms, the 2016 amendments 

have been effective in addressing underquoting: 

• Through defining the ESP and requiring the use of comparable properties in determining the 

ESP, the amendments provide a clear legislative framework for defining and prescribing the 

behaviour that is commonly seen as ‘underquoting’. 

• The amendments have been generally effective in practice, with relevant behaviour able to 

be detected and compliance action commenced, including penalty notices able to be issued. 

• Through the introduction of the ESP and Statement of Information, more information is 

provided to purchasers than was previously the case, better informing their decisions. 

• The terms of the amendments are broad and they provide an ability to capture emerging 

market practices through the use of guidelines issued by CAV. 

However, the review has identified a number of instances where current market conditions and 

market actor behaviour create challenges and present opportunities for further reform. 

 
8 https://www.consumer.vic.gov.au/latest-news/enforcing-underquoting-laws-to-protect-home-buyers-news-alert 
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Challenge 1: There is insufficient granularity or flexibility in the range of information 

used to identify comparable properties 

The Estate Agents Act establishes an effective system for establishing and testing an ESP in 

normal market conditions. The system appears to work well when:  

• sales volume and sale prices are relatively consistent over a six-month period 

• there are ample similar properties in the area surrounding the property being sold that can 

provide a point of comparison 

• potential purchasers have the opportunity to undertake reasonable ‘due diligence’ on their 

potential purchase. 

However, not all of these factors are likely to be present in a market where prices are 

increasing, where sales volume is high and purchasers are under pressure to commit to sales 

quickly. 

The use of only three comparable properties to benchmark the ESP may be insufficient to 

reflect market trends in a rising market. 

The requirement for an agent to test the ESP by reference to three comparable properties, sold 

in the last 6 months, operates effectively during normal market conditions. However, in a market 

where multiple sales of similar properties occur in a shorter period of time, this may no longer 

represent an effective comparison. The more sales of similar properties that occur, and the 

shorter the period of time they occur in, the more properties that would need to be compared to 

establish a reasonable average price for use in testing the ESP.  

This may also be the case where an uncommon property is listed by a vendor seeking to take 

advantage of an energetic sales market. An uncommon property may be unable to be 

effectively compared against three properties within the area currently prescribed by the Estate 

Agents Act. In such circumstances, an effective comparison may only be able to be drawn if that 

property is compared to others in a wider geographic area. As this would result in a comparison 

between properties in different suburbs with different average sales prices and sales volumes, 

more than three comparable properties may be required to present an effective comparison.  

Not all significant features that could affect sales price must be taken into account when 

selecting comparable properties 

The Estate Agents Act and the current CAV guidelines prescribe a range of features to be 

considered in the ESP. However, these features relate primarily to the ‘value proposition’ 

presented by the property for sale and the ‘comparison properties’ it is being compared with – 

location, quality of building materials, size and features, as well as the amenities and economic 

opportunities that are close by.  

Issues which might negatively affect the price of a property – such as those that would be 

required to be disclosed in a Section 32 statement – are not required to be used as a point of 

comparison for selecting comparable properties. This means that it is possible for a similar 

property to be selected as a comparison point, despite significant underlying issues that 

resulted in a lower sale price. This could be used to justify a lower ESP. The only current 

protection against this is a general requirement for reasonableness in setting the ESP and 

selecting comparable properties.  
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Purchasers may not have the time or resources to try to ‘test’ the reasonableness of the ESP for 

a property they are considering. The person selling the property, and the estate agents they 

have engaged to do so, are in the best position to understand the value of the property being 

sold. They also have privileged access to knowledge about why particular comparison 

properties were selected. This creates a power imbalance between them and the purchaser, 

with the vendor having greater control over information. It is therefore appropriate that they act 

reasonably in analysing their property and comparing it with other properties to determine its 

ESP. 

Challenge 2: Purchasers are unable to effectively test or verify the ESP and the vendor is 

not required to disclose the reserve price prior to auction 

It is difficult for purchasers to effectively test or verify the accuracy of the ESP set for a property. 

This reduces the utility of the ESP as a tool for informing the decisions of purchasers.  

The review understands that many purchasers rely on the ESP to make decisions about what 

properties to consider or inspect. Some purchasers may also rely on the ESP to inform their 

understanding of what a ‘fair’ price for the property is. The review considers that it should be 

reasonable for purchasers to rely on the accuracy of the ESP as a guide for the actual price that 

a property will sell for. Therefore, where an ESP is insufficiently accurate, purchasers may be 

induced to attend inspections and participate in sales processes (e.g. auctions) for properties 

they are unable to afford. They may also incur the cost of obtaining a building inspection report. 

It is difficult for a purchaser to independently verify what a reasonable selling price for a given 

property might be. This makes the setting of an accurate ESP by estate agents a critical 

element of a fair and efficient sales process. Tools and databases exist to help identify market 

trends and accurately value properties. However, the publicly available versions of these lack 

granularity and specificity. The detailed information they contain is only available to subscribers 

who pay substantial fees. The review understands that many real estate industry professionals 

pay for this access.  

Further, the process of selecting an ESP and relevant comparable properties relies on the 

judgement of the estate agent providing the ESP. The Estate Agents Act requires that they act 

reasonably and by reference to comparable properties, among other requirements. However, 

the Estate Agents Act does not require agents to provide reasons for the ESP set for a property 

or an explanation for why particular comparable properties were selected. This information may 

be requested as part of an attempt by CAV to determine if requirements prescribed in the Estate 

Agents Act were breached by an agent, but it is not generally available to purchasers.  

Each of these factors reduces the utility of the ESP to the purchaser. This utility may be further 

reduced in a strong property market. Under the current provisions of the Estate Agents Act, a 

reasonable ESP price, supported by appropriate comparable properties, could still fail to 

adequately inform a purchaser about what price the property is in fact likely to sell for.  

Challenge 3: The reserve price is not disclosed before auction day 

Auctions are a common way to sell properties in Victoria. Historically, they were used by agents 

as a way to ‘test’ the market for properties where a higher sales price may have been expected. 

However, increasingly they are becoming a ‘default’ way to sell properties.  
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A key feature of an auction is the ‘reserve price’. This is the minimum price that the seller is 

willing to accept for the property on the day of the auction. It is generally the price at which 

bidding as part of the auction begins. There is currently no requirement to disclose the reserve 

price in advance of the auction.  

The review accepts that it may previously have been difficult for an accurate reserve price to be 

established in advance of an auction. However, as is discussed above, sellers – and their 

agents – now have access to much better sources of data about what a reasonable price for a 

property may be.   

The Estate Agents Act does not require the advertisement of a reserve price nor that the person 

selling the property inform their real estate agent of their minimum asking price prior to the 

auction. This enables the real estate agent to continue with the quoted estimated selling range 

throughout the sales campaign and avoid breaching the underquoting provisions. For this 

reason, agents do not encourage vendors to confirm their reserve price prior to the auction day. 

Requiring additional information about the estimated selling price at the commencement of the 

marketing campaign and disclosing the reserve price will reduce the cost and effort for 

purchasers who are not in a position to buy the property. 

This appears to be inconsistent with the requirement to establish and disclose an ESP at the 

same time as the property is advertised. Other states manage this issue through legislation. For 

example, in South Australia, under section 24J of the Land and Business (Sale and 

Conveyancing) Act 1994 (Vic) the reserve price for the auction cannot be more than 10% higher 

than the sale price previously advertised.  

Challenge 4: Price disclosure requirements may not be effectively applied to new forms 

of advertising 

Current laws, regulations and guidelines focus on including a Statement of Information 

(including the ESP) in advertisements for the sale of property. They are designed to respond to 

established forms of property advertising – being advertisements directly focused on the sale of 

a property or set of properties. They are also designed to capture advertisements provided via 

established channels including online, commercials in different forms of media, and more 

traditional tools such as flyers and brochures.  

However, properties – or schemes to invest in property – are increasingly being advertised in 

novel or non-traditional ways. For example, an online ‘influencer’ with a large cohort of followers 

on a social media platform, may be paid by a property developer to promote a ‘passive income 

opportunity’. The opportunity in question, once the provided web links are followed, may be a 

built or ‘off the plan’ apartment. Advertising that apartment through traditional channels would 

require its ESP to be disclosed far earlier in the process than a purchaser would encounter it 

through a social medial ‘funnel’ advertising method as described.  

This may result in an unequal situation in the market, whereby vendors using established 

channels, are required to disclose the Statement of Information (including ESP and comparable 

properties) for the properties they are selling up front, while vendors using alternate strategies 

may be able to bring purchasers further along the sales journey before disclosing a price. This 

may mean purchasers progress on the sales journey without any required price information.  

Another situation where online advertising may not accurately capture the ESP for a property is 

in search results. Currently, when users search on real estate listings websites they have the 
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option to select a price range of properties they are interested in. At present, the search results 

they receive may include properties outside this range. The review understands that estate 

agents may, in setting the criteria under which a search result for the property they are 

advertising will be displayed, cause properties with an ESP outside the range selected by the 

user to be displayed as part of those results.  

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on the challenges related to underquoting? Is there additional 

context or evidence that supports the nature or extent of the challenges highlighted? 

• Do you see underquoting as a problem for the property market?  

• What incentives drive the practices referred to as underquoting? 

• Should the range of features used to select comparable properties be expanded?  

• Should the number of properties required to be compared be expanded in circumstances 

where market conditions (i.e. sales volume) make this necessary?  

• Are the radius and the time period used to calculate the ESP appropriate? Does your 

answer vary based on the time periods for rural and metropolitan properties? 

• Should agents need to publish an objective estimate of the selling price for a property (e.g. 

from a 3rd party data provider) alongside the ESP they have calculated?  

• Should practices other than simply providing an ESP or range be limited? (e.g. preventing 

the use of phrases such as ‘Price on Application’ or ‘Contact Agent’ in advertisements)  

• Should reserve prices be disclosed in marketing prior to an auction?  

• Should the ESP be used as the basis for setting the reserve price for an auction? If so, how 

should the ESP be used? 

• Are the penalties for breaches of legislative provisions related to underquoting adequate? 

Should these penalties attach to both the agent and the vendor?  

• Are the terms used in relation to underquoting (e.g. ESP, Statement of Information) 

sufficiently clear or is improvement necessary?  

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them? 
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3 What problems are faced by consumers as part of 

their purchase of real estate?  

Vendors have information (or at least access to information) about the property they are selling. 

Purchasers, generally, do not. This information asymmetry is the basis for the current legislative 

requirements for the provision of information to purchasers by vendors and the real estate 

agents acting on their behalf.  

Vendors are required under Section 32 of the Sale of Land Act 1962 (Vic) (the Sale of Land Act) 

to give a purchaser, before they sign a contract, a statement that contains matters relating to the 

property. The Sale of Land Act was amended by the Sale of Land Amendment Act 2019 (Vic) 

(the 2019 amendments to the Sale of Land Act) with provisions that sought to strengthen the 

disclosure obligations for vendors. Under Section 33 of the Sale of Land Act vendors are 

required to provide a checklist to enable a prospective purchaser to identify potential issues with 

the property they are purchasing. 

The Terms of Reference for the review seek to explore the effectiveness of the amendments to 

disclosure frameworks under the Sale of Land Act, including but not limited to, any further 

recommendations on options to further enhance transparency and equitable sales transactions, 

and whether they need to be further reinforced.  

Legislative background 

There are several sources of information that assist potential purchasers in obtaining 

information about a property they may consider purchasing. These include the Section 32 

statement, due diligence checklist and Statement of Information. Each of these documents are 

discussed in turn below. 

Section 32 statement 

Section 32 of the Sale of Land Act requires a vendor to provide a purchaser with a statement 

that contains all matters that are required to be disclosed under the Act. Its purpose is to provide 

purchasers with important information about the state of the property before the purchaser signs 

the contract. The Section 32 statement includes information such as the vendor details, title 

documents, mortgages, covenants, warranties, zoning certificates and outstanding debts.  

The 2014 amendments to the Sale of Land Act made changes to clarify the information that 

vendors must provide to prospective buyers. Key changes to the Section 32 statement included: 

• Clarifying planning information to be disclosed. 

• Tightening requirements to ensure only government notices and approved proposals that 

currently and directly affect the land for sale are disclosed. 

• Updating requirements for disclosing livestock disease and agricultural contamination 

notices. 

• Providing greater flexibility to vendors of land affected by owners’ corporations. 

• Limiting disclosure of essential services, such as gas, electricity and water, to only those 

services that are not connected at the land that is for sale. Essential services that are 
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connected at the land that is for sale no longer need to be disclosed in the Section 32 

statement. 

• Codifying common practice by replacing requirements for a copy of the Certificate of Title 

with a copy of the Register Search Statement and the document referenced in that 

Statement that shows the location of the land for sale. 

The amendments to the Section 32 statements sought to simplify the preparation of those 

statements.  

Following the amendments in 2014, the 2019 amendments to the Sale of Land Act included 

changes that: 

• Strengthened existing requirements for vendors or agents to disclose material facts 

about a property. A new requirement made it unlawful for any person to make any 

statement which they know to be misleading or knowingly conceals any material facts about 

a property from a purchaser with the intention of inducing the purchaser to buy land. 

Generally, material facts refer to a fact that would be important to a potential purchaser in 

deciding whether or not to buy any land.9 The change aimed at strengthening the offence of 

concealing material facts relating to a property by removing the need to establish a 

fraudulent motive for the concealment. The amendment aligns Victoria with the regulatory 

approach to this issue adopted in New South Wales.10 

• Enabled guidelines to detail what a material fact is likely to be. The amendments 

enabled the Director of CAV to provide guidelines to help explain what a material fact is 

likely to be. A court may have regard to these guidelines, although the guidelines are not 

binding.11 In 2019, CAV provided guidelines that a material fact is one that an average, 

reasonably informed purchaser with a fair-minded understanding of the property market 

would generally regard as material to their decision to buy land. A fact about land can also 

be material if it is known by the vendor to be important to a specific purchaser, even if other 

agents and consumers would not generally consider that fact to be important or significant.12 

CAV also provides examples of material facts in their guidelines (e.g. a property’s past 

history including whether a homicide or violent crime has been committed on the property, 

use of asbestos13 and materials that are a health hazard).  

Due diligence checklist 

The 2014 amendments to the Sale of Land Act also introduced the section 33 due diligence 

requirements for the purpose of assisting prospective purchasers with identifying information 

they may wish to obtain in respect of the land for sale. Vendors are required to provide potential 

purchasers with a due diligence checklist from the time the land is offered for sale, and ensure it 

is in the form approved by the Director of CAV.14  

 
9 Consumer Affairs Victoria, Material fact guidelines; Sale of Land Act 1962 
10 Conveyancing (Sale of Land) Regulation 2017, Consumer Affairs Victoria, Consumer Property Law Review – Sale of land and 
businesses: options for reform 
11 Sale of Land Act 1962, Section 12A 
12 Consumer Affairs Victoria, Material Fact Guidelines 
13 Please note that the Government is awaiting the outcomes of the review by the Latrobe Valley Asbestos Taskforce. This Taskforce 
was established in February 2019 following an election commitment to review how asbestos is managed, handled and disposed of in 
the wider Latrobe Valley. 
14 Section 33. 
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The due diligence checklist is published on the CAV website. It is a generic information sheet 

that aims to assist purchasers in identifying what they need to know before buying a residential 

property and the range of issues that may affect the property and impose restrictions on the 

purchaser. It aims to help prospective purchasers identify whether any of these issues will affect 

them. Prospective purchasers are encouraged to seek professional advice to answer some of 

the questions on the due diligence checklist. The checklist identifies various specific issues 

relating to matters such as flood and fire risk, planning controls, and utilities and essential 

services. There is also a section on buyers’ rights, which states that the contract of sale and 

Section 32 statement contain important information about the property, so they should be 

requested and read thoroughly.  

Statement of Information 

Under the Estate Agents Act vendors’ representatives must also prepare a Statement of 

Information for each residential property that they are engaged to sell, as discussed in Section 2 

of this consultation paper. The Statement of Information must be prepared in a form that is 

approved by CAV, ensuring that the document is clear to read for a prospective purchaser and 

includes all necessary information. The current requirements for a Statement of Information are 

not designed to alert consumers to material facts, rather they are to give the basis for the 

calculation of the price estimate. The Statement of Information must include an indicative selling 

price for the property, details of the three most comparable properties and the median house or 

unit price for the suburb. It must be displayed at all open for inspections, included with online 

advertising, given to a prospective buyer within two business days of a request and updated if 

there is a change in the indicative selling price.15  

Current circumstances considered by the review  

A lack of information disclosure in a property purchase means purchasers often are not fully 

aware of the facts about the property they are purchasing. This affects their ability to make an 

informed decision about the purchase and about the matters that can arise in the future. 

Vendors and their agents may be inclined to conceal information from consumers that may 

affect potential purchasers’ decision to purchase, or the price that they may be willing to pay for 

a property. The 2019 amendments to the Sale of Land Act ensured that such concealment is 

unlawful, but do not put a positive obligation on vendors and their agents to inform purchasers 

about matters such as the presence of asbestos or whether a serious crime has been 

committed at the property. 

In the current market, property prices have increased at a rate that is faster than historic 

averages. Increased market activity also results in properties being listed for sale for shorter 

periods of time, reducing the time that potential purchasers may have to obtain information that 

may affect their decision about whether to purchase the property. This has led to concerns from 

consumers and industry experts that current information disclosure requirements do not extend 

far enough to provide purchasers the information they need. 

Challenges identified 

The 2019 amendments to the Sale of Land Act provide for increased disclosure to purchasers 

about matters that will influence their buying decision and thereby enables them to be better 

 
15 Consumer Affairs Victoria, Understanding underquoting 
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informed. Despite the introduction of the 2019 amendments, the review has identified some 

challenges with the disclosure of information and opportunities for further reform. 

Challenge 1: Unknown facts about the property may not be required to be disclosed or 

may not be readily available 

Historic information related to a property can sometimes help consumers to make more 

informed decisions, depending on the value individuals might place on that specific information.  

The value of such information was recognised by the introduction of a requirement in 2019 that 

any material facts about a property be disclosed before a purchaser enters into a contract of 

sale. A material fact includes the known presence of asbestos, or whether a property was the 

scene of a violent crime or activities such as methamphetamine production.  

The material fact guidelines require that estate agents (or vendors where they are not using an 

estate agent) should disclose all known material facts to potential purchasers as soon as they 

indicate that they are considering purchasing the property. They must also make continuing 

disclosure if further material facts become known until the property is sold. 

In addition to the requirements concerning material facts, the other mechanism for mandatory 

information disclosure is the Section 32 statement. However, it is not made available online or in 

a searchable format and purchasers may not have sufficient time to understand the information 

when they obtain a copy. This is aggravated in auctions where a Section 32 statement may not 

be ready until the day before the auction.16 Purchasers are also encouraged to undertake their 

own enquiries by using a due diligence checklist prompting them to consider relevant matters. 

Despite having access to considerable amounts of information about a property, there is a 

question as to whether – combined – these mechanisms make it easy for purchasers to access 

a comprehensive range of information likely to drive their decision to purchase a property, and 

whether the relevant disclosure obligations in the legislation are clearly understood. There is 

also a question as to whether these mechanisms allow information to be accessed in a timely 

fashion, particularly in a ‘hot’ housing market where properties sell quickly. 

Challenge 2: Vendors are not required to commission certain inspections before they sell 

a property which can increase costs for purchasers 

Purchasers who are interested in buying a property often obtain a building and pest inspection 

report prior to the purchase. The cost of purchasing a property is increased because each 

potential purchaser must obtain their own inspection reports if they wish to be informed about 

these risks. It has been suggested that it would be more efficient for the market and less costly 

for individual purchasers if these reports were commissioned by the vendor and made available 

to all purchasers. The argument is that this would minimise duplication of reports being 

commissioned by individual purchasers prior to auction, although there would need to be a level 

of confidence in the reliability of vendor-commissioned reports and whether they have been 

prepared by an independent, suitably qualified building practitioner. 

In 2005, the ACT introduced an information package that requires vendors to provide 

prospective buyers with four reports including a building inspection report, a pest inspection 

report, an asbestos report, and an energy efficiency report. The aim of the information package 

 
16 Stakeholder anecdotal evidence 
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was to speed up the time between the verbal acceptance of an offer and the formal exchange of 

contracts.17 Mandatory disclosure of information has been considered in South Australia, the 

Northern Territory, Tasmania, and New South Wales. In the United Kingdom, purchasers make 

sales offers that are subject to building and pest inspections. Vendors may accept this offer, but 

the parties are not legally bound by the sale until the exchange of contract occurs after the 

building and pest inspection.18    

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on the challenges related to the information disclosure in the 

purchase of property? Is there additional context or evidence to support the nature and 

extent of the problem identified?  

• Do current mechanisms make it easy for purchasers to access the information that they 

need to drive their decision to purchase a property?  

• Are the obligations on agents and vendors to disclose material facts sufficiently clear?  

• Is the description of what constitutes a material fact in the CAV guidelines sufficient?  

• Should the disclosure of material facts be mandated as part of the Section 32 statement? 

Should they be required as part of the Statement of Information? Are there other disclosure 

options that should be considered?  

• Should Section 32 statements be published and maintained in a database to create a 

searchable historical record for a property?  

• Should vendors be required to provide prospective purchasers with building and/or pest 

inspection reports prior to auctions? If material facts are identified through these inspections, 

how and where should they be disclosed? 

• Are Section 32 statements typically provided to allow prospective purchasers sufficient time 

to inform decision-making ahead of auctions?  

• Does the Section 32 statement need to be simplified so that it is easier for purchasers to 

understand? How can it be simplified? 

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them?  

 
17 Civil Law (Sale of Residential Property) Act 2003, Section 9  
18 Consumer protection regulations, United Kingdom 
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4 What are the problems faced by consumers in 

respect to off-the-plan and house and land 

package purchases?  

There are two ways consumers can buy a house or unit before the building works have been 

completed – house and land packages or buying off the plan.  

An off-the-plan contract is a contract for the sale of a lot such as an apartment or a unit, on a 

plan of subdivision where the plan has not been registered by the Registrar of Titles and before 

the building has been completed or in some cases, commenced. Settlement occurs at 

completion of the construction of the house or unit. 

A house and land package includes purchasing the land and then having a home built on that 

land. Unlike off-the-plan contracts, settlement for the land can occur before the building is 

constructed.  

There are some advantages to buying off-the-plan, for instance the contract price is locked in at 

the time the contract is signed. This means the contract price does not change even if the 

property increases or decreases in value throughout the build.  

There are also challenges that arise during the initial search period and before settlement when 

buying off the plan including that a purchaser cannot inspect the actual property and has to rely 

on the artists impression, floor plan and advertising material for information about what they are 

buying. There may be differences between the expected and actual finishes and 

fitting/appliances, and there may be unexpected changes to the plans and specifications after 

the contract is signed and before the building is completed.  

In addition, the contracts are complex and can be over a hundred pages long. The contract is 

with the developer who in turn has a contract with the builder. While there may be a dispute 

over the building work itself there is limited recourse in any dispute with the builder and it may 

be difficult to hold the developer to account for building defects. 

There are also issues for purchasers about the potential future financial liabilities for off-the-plan 

sales. Purchasers are often unaware about the estimated future costs associated with the 

property following the plan of subdivision, including rates, charges and owners corporation fees. 

A vendor will be unable to provide accurate figures before a plan of subdivision has been 

registered.19 

For house and land packages, similar issues arise including delays and circumstances changing 

between the signing of the contract and completion of the build. 

Government regulation of off-the-plan sales has recognised these issues and specific provisions 

in the Sale of Land Act seek to protect purchasers in view of these specific circumstances. 

 
19 Consumer Affairs Victoria, Consumer Property Law Review Options Paper 2 Sale of land and business 
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The Terms of Reference for the review seek to explore whether further reform is required to 

ensure the current framework for house and land packages and off-the-plan sales provide 

sufficient consumer protection.  

Legislative background 

The provisions of the Sale of Land Act prohibit off-the-plan sales unless the contract of sale 

includes specific protections for purchasers including: 

• The deposit must be paid to a legal practitioner, conveyancer or licensed estate agent and 

held in trust for the purchaser until the plan of subdivision is registered 

• The deposit must not exceed 10% of the purchase price for the lot. 

The Sale of Land Act provides buyers in an off-the-plan sale with some rights to rescind (end) 

the contract of sale. Each of these rights to rescind is explored in this section. 

Most of the rights to end the contract are linked to payment of the deposit moneys. A buyer has 

rights to end the contract for an off-the-plan sale at any time before the plan of subdivision is 

registered if: 

• the contract does not include a provision that the deposit moneys are to be paid to the 

vendor’s legal practitioner, conveyancer or estate agent to be held on trust for the buyer until 

the plan of subdivision is registered 

• the deposit required under the contract exceeds 10% of the purchase price for the lot, and 

• the deposit moneys paid before the plan is registered are not paid to the vendor’s legal 

practitioner, conveyancer or estate agent. 

The buyer also has rights to end the contract if: 

• certain disclosures are not made or if the plan of subdivision changes, 

• the vendor fails to disclose details of works affecting the natural surface level of the land, 

and 

• within 14 days of being advised by the vendor of an amendment to the plan of subdivision 

which will materially affect the buyer’s lot.  

Either party may end the contract due to a sunset clause (a clause that enables the contract to 

end when a specified date passes) if: 

• the relevant plan of subdivision for the lot has not been registered by the sunset date, or 

• an occupancy permit has not been issued in respect of the lot by the sunset date.20 

The Sale of Land Amendment Act 2019 added additional consumer protections. The 

Amendment Act addressed the problem that it was common for vendors to terminate a contract 

pursuant to a “sunset clause”. The Amendment Act provided that a vendor may not rescind a 

residential off the plan contract pursuant to a sunset clause without the agreement of the 

purchaser or the express permission of the Supreme Court of Victoria.  

The Sale of Land Act establishes a number of specific offences relating to the making and 

publishing of false or misleading statements, representations and advertisements. 

 
20 Sale of Land Act 1962, Section 2(1) 
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A contract of sale for an off the plan sale must contain a warning notice that contains the 

following information for the buyer:  

• that subject to the 10% limit, the vendor and buyer may negotiate on the amount of deposit 

moneys to be paid 

• that a substantial amount of time may elapse between the buyer signing the contract and 

owning the property, and 

• that the value of the property may also change during the time between signing of the 

contract and the buyer taking ownership. 

The notice must be conspicuous. 

A cooling off period applies to off the plan sales allowing a buyer three clear business days to 

withdraw from a contract they sign. 

Current circumstances considered by the review 

In the current market circumstances, where market prices are increasing there may be potential 

for developers to seek reasons to terminate the contract to enable them to sell at a higher price. 

The recent amendments to the Sale of Land Act address the issue that developers could delay 

the registration of the subdivision and thereby exercise the sunset clause under the contract.  

It is often in the interests of developers to complete the build for the property as quickly as 

possible. In the current market conditions where there are shortages in supplies and time delays 

because of supply chain issues it is more likely that planned building materials and finishes may 

not be available and that substitution will be required.  

At the same time, the current market environment creates issues for developers in being able to 

complete the building project in the anticipated timeframe. Materials and labour shortages and 

the ongoing impact of COVID-19 create challenges in the building and construction industry. 

Delays in completion create costs for both the vendor and the purchaser for off-the-plan sales 

arrangements. 

Challenges identified 

Challenge 1: Off-the-plan contracts are complex, and purchasers may not be aware of the 

risks 

Contracts and Section 32 statements for off-the-plan sales are often lengthy and can be 

complicated and reflect a point in time. The contracts may include restrictive terms and 

conditions or include penalties or other costs where a purchaser is unable to proceed with the 

contract. Contracts are likely to include a special condition that prevents a purchaser from 

ending the contract even if significant changes have been made to fixtures and finishes in the 

final build.  

The Section 32 statement provides information about the costs associated with the property 

including rates, taxes, charges and similar outgoings but these can be difficult to determine for 

off the plan sales. This also applies to owners corporation fees or possible embedded networks 

(also known as local energy networks) that may apply in future because these are not known at 

the time.  
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While there is material available for purchaser to inform themselves of the risks associated with 

buying off the plan and warning notices about the contract are required, there is still concern 

that buyers may not be aware of the key risks of entering into an off the plan sales contract.  

Challenge 2: The property as built does not reflect the artist’s impression, floor plan and 

advertising material relied on when buying the property and substituted materials are not 

of the same quality 

One of the risks in purchasing off-the-plan is that a number of changes can occur between the 

contract being signed and the building being completed. Some of these changes can include 

changes to the plans including specific changes to the subdivision plans that might relate to the 

size of the property, the number of units and therefore the strata voting rights, the inclusions in 

the title, such as the presence of agreed carparking spaces. The purchaser has rights under the 

Sale of Land Act to get out of the contract and have their deposit returned where the change is 

material. However, vendors may challenge a purchaser’s view that a change is material. If the 

parties are unable to agree on the issue, it could result in the matter being heard in the 

Supreme Court, which may not be a risk that purchasers wish to pursue.   

There is no requirement to specify the brand/models or materials to be used and off the plan 

sales marketing materials often specify that what is shown is indicative. Similarly, there is no 

requirement in the contract for the model or brand of appliances and materials to be specified 

and the terms of the contract provide specifically that substitutes can be provided where 

necessary. There is also no requirement to provide information about what might be equivalent 

substitutes.  

In circumstances where the completed property does not resemble the artist’s impression or 

where substituted materials are of lesser quality, for example, stone instead of marble 

benchtops, there is limited recourse for the purchaser to recover or be compensated for the 

consequent reduced value of the property. Typically, contracts state that the marketing 

materials should not be relied upon, only the plans and specifications. 

In addition, the developer may “forecast” certain matters to attract the purchaser where those 

matters are not known or cannot be predicted but are used to encourage the purchaser to make 

their decision. For example, indications might be given about being in a particular school zone, 

or other developments that are proposed in the area where these cannot be known. 

Challenge 3: The completion date for the build is delayed resulting in additional and 

unexpected costs for the purchaser 

Completion dates should be specified in the contract between the vendor (developer) and the 

purchaser. However, it is important that purchasers note that the completion date and 

consequent settlement may be delayed.  

There are many factors that can cause delays in building projects from bad weather, delays in 

planning and other approvals, delays in shipments of materials, and other matters beyond the 

control of the developer and the builder. The contract between the builder and the developer will 

determine the allowances for delays including both for issues such as inclement weather and for 

foreseeable delays. COVID-19 has given rise to a number of circumstances beyond the 

builder’s control that can cause delays. Generally, a building contract between the developer 

and the builder will have provisions for these delays. 
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For buyers there can be a number of consequences: finance arrangements might need to be 

rearranged and there may be subsequent issues with loan approvals, there can be additional 

rental costs incurred and potential issues with selling a current home and settlement not being 

aligned. There is no recourse to the builder for any delays that are within the provisions for 

delay in the contract as the buyer has a contract of sale with the vendor/developer. 

In most circumstances these issues can be managed if purchasers are given sufficient notice 

and kept informed about the delays and likely new completion dates by the vendor. However, in 

some circumstances the delay may give rise to a purchaser seeking to rescind the contract.  

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on the challenges related to off-the-plan sales? Is there 

additional context or evidence that supports the nature or extent of the challenges 

highlighted? 

• What mechanisms are needed to alleviate the risks that arise during a development?  

• Should there be a requirement for designated key information to be provided in an easily 

accessible format? 

• Should purchasers be required to obtain legal advice prior to entering into an off-the-plan 

contract?  

• Should vendors be required to provide additional detailed information in the warning notice 

about potential changes to the lot, materials and appliances?  

• Is requiring purchasers to acknowledge they have read and understood the warning notice 

concerning the risks of entering into an off-the-plan sales contract a suitable and/or 

alternative to requiring independent legal advice being sought? What is the cost of such 

legal advice? 

• Are prospective purchasers sufficiently informed about reasonable cost estimates (e.g. 

owners corporation fees)?  

• Should vendors be required to specify details of brand/model of appliances, finishes or 

equivalents that may be used in the sales contract?  

• Should vendors be required to provide written notice to purchasers prior to settlement when 

substitutions have been made during the build and where appropriate for these to be 

included as a contract variation? 

• Should government prohibit specific representations as to future events being made where 

those matters are subject to future decisions by government or others? 

• Should vendors be required to notify purchasers of delays to completion of building projects 

in off the plan contracts? What should trigger the requirement and what is an appropriate 

timeframe?  

• Should delay or other reasons be a specified ground for recission of the contract by the 

purchaser? In what circumstances might this be appropriate? Should additional grounds for 

purchasers to rescind the contract based on delay be specified in the Sale of Land Act? 
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• Should government provide guidance examples of what could constitute material changes? 

• Are there additional solutions to managing potential development delays for vendors and 

purchasers? 

• Are there other key issues or possible improvements other than further disclosure that the 

panel should consider? What would their impact be? How can government best give effect 

to them? 
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5 What are the issues faced by consumers in 

respect of sales contracts and the settlement 

process? 

Contracts of sale of real estate are the instrument used by parties to a property transaction to 

set the terms for the sale and transfer of the property. They generally conform to ordinary 

principles of contract law. The approach to these arrangements is relatively settled. Advice on 

these matters is readily available and standard form contracts are often used.  

Property settlement refers to the process of the purchaser taking ownership of the property, 

pursuant to the contract of sale. It involves both the transfer of title and transfer of money. The 

settlement period is the time between the signing of the contract of sale and when the 

purchaser becomes the registered owner. The date of settlement is determined in the contract 

of sale and the settlement period typically lasts between 30 and 90 days.  

The settlement process can be a stressful time in the process of purchasing a property, with 

many obligations on both the purchaser and the vendor. It requires a sound understanding of 

the legal process and the accurate processing of documents, sometimes under a tight 

timeframe. Issues in settlement can result in delayed settlement, possibly incurring penalty rates 

for the purchaser, or a failure to transfer title. 

The obligations of the vendor and their representatives in settlement are ensuring legal 

entitlement to transfer the property, discharging their home loan and vacating the property. The 

purchaser’s obligations in the settlement period are checking land title including caveats and 

easements,21 paying the balance of the purchase price, paying land transfer duty,22 transferring 

ownership of the land to the purchaser23 and taking possession of the property. 

The Terms of Reference for the review seek to explore the fairness and effectiveness of sales 

contracts and the settlement process.  

Legislative background 

Contracts of Sale 

Contracts of sale are subject to common law principles of contract and property law. Consumer 

protection legislation codifies a number of these principles in an attempt to simplify the process 

of buying and selling property for consumers.  

Over time, Australian courts have developed detailed principles relating to how contracts 

operate and should be interpreted. This includes a range of implied terms and other protections 

 
21 Caveats on property can temporarily forbid the “registration of any person as a transferee or proprietor of such estate”, Transfer of 
Land Act 1958, Section 89.   
22  Consumer Affairs Victoria, Land transfer duty (stamp duty),10 May 2021, https://www.consumer.vic.gov.au/housing/buying-and-
selling-property/selling-property/property-settlement  
23 The transfer of land document is usually lodged by the purchaser’s representative to Land Use Victoria. This document transfers 
owners of the land. Consumer Affairs Victoria, Transfer of Land, 10 May 2021, https://www.consumer.vic.gov.au/housing/buying-and-
selling-property/buying-property/property-settlement/settlement  

https://www.consumer.vic.gov.au/housing/buying-and-selling-property/selling-property/property-settlement
https://www.consumer.vic.gov.au/housing/buying-and-selling-property/selling-property/property-settlement
https://www.consumer.vic.gov.au/housing/buying-and-selling-property/buying-property/property-settlement/settlement
https://www.consumer.vic.gov.au/housing/buying-and-selling-property/buying-property/property-settlement/settlement
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for contracting parties. Many lawyers specialise in issues relating to contract law and advice on 

its application to contracts of sale is available to most vendors and purchasers. 

The Australian Consumer Law operates to protect signatories to contracts (including contracts 

for the sale of land) from certain unfair terms. Relevantly for contracts for the sale of land these 

may include terms that allow one party (but not the other) to vary the terms of the contract or to 

terminate the contract.24 

To help agents and legal practitioners, the Law Institute of Victoria (LIV) and the Real Estate 

Institute of Victoria (REIV) publish contracts of sale for use by their members. 

Regulations in Victoria previously provided required terms for inclusion in sales contracts for 

residential property, but these regulations were allowed to lapse due to widespread reliance on 

the LIV and REIV standard form contracts. 

Settlement 

Settlement is a legal process that typically involves the purchaser and vendor’s legal 

representatives (a solicitor or conveyancer) and financial representatives such as a mortgage 

lender. There is a wide range of relevant legislation relating to settlement including the Sale of 

Land Act 1962, the Conveyancers Act 2006 (Vic), the Electronic Conveyancing (Adoption of 

National Law) Act 2013, the Transfer of Land Act 1958 and the Estate Agents Act.  

The payment, holding and release of the deposit is a vital part of the settlement process. The 

Sale of Land Act regulates the holding and release of ‘deposit moneys’ (deposits) related to the 

sale of land.25 The deposit is typically between 5 and 20 percent of the purchase price, 

negotiated in the Contract of Sale.26  

Section 24 of the Sale of Land Act stipulates that the deposit should be held by a legal 

practitioner, conveyancer or estate agent until settlement, or a decision is made about who is 

entitled to the deposit (regulated by section 2627). This requirement was introduced after a 1979 

review found that in cases where the sale fell through and estate agents has already paid the 

deposit directly to the vendor, it was difficult for the purchaser to recoup the deposit.28 Estate 

agents' commissions are currently allowed by section 27(9) of the Sale of Land Act to deduct 

commissions from the deposit.  

Section 27 the Sale of Land Act allows the early release of deposits under specific 

circumstances. The requirements for an early release of the deposit are: 

• “The purchaser may by authorisation in writing empower the legal practitioner, conveyancer 

or estate agent (as the case may be) to release those deposit moneys to the vendor in his 

own right or as the vendor directs” (s. 27(1)) 

 
24 Australian Competition and Consumer Commission, Unfair contract terms, https://www.accc.gov.au/business/business-rights-
protections/unfair-contract-terms ; Consumer Affairs Victoria, Unfair contract terms, 15 July 2020, 
https://www.consumer.vic.gov.au/products-and-services/business-practices/contracts/unfair-contract-terms  
25 Sale of Land Act 1962, Section 23 defines ‘deposit moneys’ as “any moneys which are part of the purchase price received by the 
vendor or on behalf of the vendor” both “before the purchaser becomes entitled to a transfer or conveyance of the land which is the 
subject of the transaction” and “before the purchaser becomes entitled to possession or to the receipt of rent and profits pursuant to 
the contract”. 
26 Off the plan sales have a 10% limit on the deposit as specified in the Sale of Land Act 1962, Section 9AA. 
27 Sale of Land Act 1962, Section 26 stipulates that the deposit must be paid to one party (vendor/purchaser) if the contract is 
rescinded due to the default of the other party.  
28 Parliamentary Committee of Inquiry into Conveyancing, F D Atkinson Government Printer, Melbourne, 1980,  
https://www.parliament.vic.gov.au/papers/govpub/VPARL1980-81No75LC.pdf  

https://www.accc.gov.au/business/business-rights-protections/unfair-contract-terms
https://www.accc.gov.au/business/business-rights-protections/unfair-contract-terms
https://www.consumer.vic.gov.au/products-and-services/business-practices/contracts/unfair-contract-terms
https://www.parliament.vic.gov.au/papers/govpub/VPARL1980-81No75LC.pdf
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• “The contract is not subject to any condition enuring for the benefit of the purchaser” (s. 

27(2(a))) 

• “The purchaser has accepted title or may be deemed to have accepted title” (s. 27(2(b))) 

• An authorisation in writing about “if there is a mortgage over the land which is the subject of 

the transaction” (s. 27(3(a))) and the purchaser is satisfied “that the purchase price is 

sufficient to discharge all mortgages over the property” (s. 27(4(b)))  

Current circumstances considered by the review 

The review has considered issues in the settlement process including conveyancing and sales 

contracts.  

To navigate the settlement process and avoid delays, both the purchaser and vendor generally 

seek out legal advice from a conveyancer or solicitor. Conveyancers typically assist vendors 

and purchasers navigate the legal complexities of the settlement process. Conveyancing is 

central to the settlement process and is defined in the Conveyancing Act as “legal work carried 

out in connection with any transaction that creates, varies, transfers, conveys or extinguishes a 

legal or equitable interest in property”.29 Recent legislative changes have significantly 

streamlined the process of settlement through the introduction of electronic conveyancing (e-

conveyancing). E-conveyancing is an electronic system that allows conveyancing transactions 

to be lodged directly into online land registers. It was passed into law in Victoria through the 

Electronic Conveyancing (Adoption Of National Law) Act 2013 and is currently in place 

nationwide. 30  

E-conveyancing seems to have had positive impacts on the ease of navigating the settlement 

process. It reduces travel time, costs and the time for funds to be exchanged by not requiring 

parties to meet in-person. 31 Digital conveyancing has been estimated to reduce the time spent 

by conveyancers and solicitors on settlement by 60 to 70 percent.32 The direct benefits for 

consumers were estimated in 2013 to be $88 million of reduced fees and charges.33  

However, there is little contemporary evidence that these savings have been passed on to 

consumers and that there has been a reduction in price for conveyancing. 

The review has also considered contracts of sale for real estate as distinct from the issues in 

off-the-plan and house and land package purchases as covered in Section 4. The review notes 

that principles of Australian contract and consumer law apply. Consumers can also access legal 

support in relation to contract issues from a wide range of firms at different price points. No 

specific challenges are identified on this issue in this paper, but stakeholders are invited to 

comment and specific questions are provided below. 

 
29 Conveyancing Act 2006, Section 4. 
30 Department of Land, Water and Planning, The electronic lodgement legal framework, 18 December 2020,  
https://www.land.vic.gov.au/land-registration/for-professionals/electronic-lodgment-legal-framework the Victorian legislation is based 
on the NSW legislation https://legislation.nsw.gov.au/view/html/inforce/current/act-2012-088#sch  
31 Deloitte Access Economics, Impacts of e-Conveyancing on the conveyancing industry report, 2018, 
https://www2.deloitte.com/content/dam/Deloitte/au/Documents/Economics/deloitte-au-economics-impact-e-conveyance-pexa-
220518.pdf  
32 KPMG, Electronic Conveyancing: Analysis of the benefits of electronic conveyancing to conveyancers and lawyers in NSW, 2018, 
https://www.registrargeneral.nsw.gov.au/__data/assets/pdf_file/0003/331095/eConveyancing-Final-Report.pdf  
33 PWC & PEXA, Economic Impact of E-Conveyancing, 2015, 
https://www.pexa.com.au/images/uploads/page_parts/Pdfs/PEXA_PwC_E-Conveyancing_Report_May15.pdf  

https://www.land.vic.gov.au/land-registration/for-professionals/electronic-lodgment-legal-framework
https://legislation.nsw.gov.au/view/html/inforce/current/act-2012-088#sch
https://www2.deloitte.com/content/dam/Deloitte/au/Documents/Economics/deloitte-au-economics-impact-e-conveyance-pexa-220518.pdf
https://www2.deloitte.com/content/dam/Deloitte/au/Documents/Economics/deloitte-au-economics-impact-e-conveyance-pexa-220518.pdf
https://www.registrargeneral.nsw.gov.au/__data/assets/pdf_file/0003/331095/eConveyancing-Final-Report.pdf
https://www.pexa.com.au/images/uploads/page_parts/Pdfs/PEXA_PwC_E-Conveyancing_Report_May15.pdf
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Challenges identified 

Challenge 1: Uncertainty about early release of deposits continues to trouble legal 

representatives.  

In Victoria, some exceptions allow the early release of the deposit before settlement. Section 27 

of the Sale of Land Act regulates the early release with specific safeguards that protect the 

purchaser from losing their deposit.  

Stakeholders have expressed continued concern about whether, and when, they are legally 

able to release a deposit. Early release can be risky because the deposit becomes difficult to 

recoup if the sale does not go ahead.  

Conveyancers, estate agents and legal representatives who release a deposit in circumstance 

outside the legislative requirements can be personally liable if the contract fails and the 

purchaser is entitled to the deposit. 

If deposits are not released this can affect vendors who may be prevented from purchasing a 

replacement property if the deposit is required to secure financing.  

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on any challenges related to settlement and contracts of sale? 

Is there additional context or evidence to support the nature and extent of the problem 

identified? 

• Are there any issues with contracts of sale the review should be aware of? Should standard 

sales contract terms be regulated? 

• Do minor adjustments create unnecessary costs during settlement?  

• Following the introduction of e-conveyancing, have you encountered any issues in the 

settlement process? Has it introduced any additional challenges? Has it reduced the price of 

settlement for consumers?  

• Should there be further reform to streamline how consumers can navigate the settlement 

process? What impact would they have? 

• What is your reflection on the requirements for the early release of a deposit? What would 

be the impact of repealing the process for early release of deposits under Section 27 of the 

Sale of Land Act?  

• How can the operation of early release of deposit provisions be clarified to provide certainty 

to legal representatives? Are you aware of any additional solutions? 

• Should purchasers be allowed to obtain ‘deposit insurance’ guaranteeing fulfillment of sale?  

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them? 
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6 How well known and effective are the current 

avenues for dispute resolution? 

Situations relating to the sale and purchase of property are among the most complex 

transactions that most people participate in. The services of professionals, such as real estate 

agents, lawyers and conveyancers, are often used in these transactions. It is an unfortunate 

reality that in a very small percentage of real estate purchases or sales, issues or disputes 

relating to these services may arise. At present, the resolution of these issues and disputes can 

be complex and expensive.  

The Terms of Reference for the review seek to explore the current avenues for dispute 

resolution and whether further reform is required to ensure consumers have greater access and 

awareness of the information about their rights and obligations and awareness of the options 

and avenues to resolve disputes.  

Legislative background 

Disputes relating to sale transactions are managed through the laws in Victoria that relate to the 

sale and transfer of property. They can be complex matters and can relate to large sums of 

money. These disputes are generally managed through the courts. 

Rules and regulations manage the professional conduct of the estate agents, conveyancers and 

lawyers who provide professional services relating to these transactions. 

Property disputes 

The sale and transfer of property is managed in Victoria through various pieces of legislation as 

well as through the common, or ‘court made’, law. The legislation that manages property 

transactions includes the Property Law Act 1958 and the Sale of Land Act 1962, as well as a 

range of other more specific pieces of legislation. The common law also provides guidance on 

how a range of situations relating to the sale and transfer of property, as well as the contractual 

disputes that arise in relation to the sale and transfer of property, are to be managed. 

Different courts in Victoria can take on cases relating to disputes relating to the sale and transfer 

of property. Generally, because of the sum of money involved in property transactions, these 

matters are decided by the County or Supreme Courts. 

Property law, and the resolution of disputes relating to the sale or transfer of land, is complex. 

Generally, specialist lawyers are required to advise parties to property related disputes. Court 

hearings related to property matters can be lengthy and expensive for all parties. General 

information about property disputes and their resolution through the courts is available online. 

However, this is generally provided either as a community service by community legal services 

and other similar not for profit organisations, or as part of the marketing material for law firms.  

The review understands that the long settlement periods for ‘off the plan’ and ‘house and land’ 

packages’ can lead to disputes often not seen in sales of established properties. 
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Professional conduct 

Each of the three professions that are most commonly engaged to provide services in relation to 

the sale and purchase of property are subject to legislative requirements. These legislative 

requirements establish penalties for misconduct and establish schemes for ensuring oversight 

of professionals. These professionals are also subject to normal consumer protection laws – 

such as those relating to misleading and deceptive conduct. 

Estate Agents 

Estate Agents are regulated under the Estate Agents Act. This Act sets out a range of licensing 

and compliance requirements. It also specifically provides for the making of regulations relating 

to dispute resolution.  

Estate agents have strict responsibilities for establishing dispute resolution procedures and 

managing disputes under the Estate Agents (Professional Conduct) Regulations 2018. These 

responsibilities include preparing written procedures for how complaints will be received and 

managed, as well as for how disputes will be resolved. The responsibilities extend to providing 

information about these procedures both to their clients, as well as to other parties who raise 

concerns about their conduct.  

The Estate Agents Act also establishes standards of practice for estate agents. Penalties for 

breaches of these standards are also specified. CAV has responsibility for issuing penalty 

notices for some of these penalties, as well as for monitoring the professional practice of estate 

agents and receiving complaints and resolving disputes. CAV maintains information on its 

website about how consumers can manage disputes with estate agents. 34  

The services provided by estate agents are also subject to more general consumer protection 

legislation. Complaints can be brought against estate agents in the Victorian Civil and 

Administrative Tribunal (VCAT) or the courts for breaches of the Australian Consumer Law and 

Fair-Trading laws. Information about these options is made available on the CAV website, as 

well as on the websites of VCAT and other similar government entities. 

Conveyancers 

Conveyancers have specific obligations to act in the best interests of their clients, and to 

manage conflicts of interest brought about by their work. These obligations are outlined in the 

Conveyancers Act 2006 (Vic) and in the Conveyancers (Professional Conduct) Regulations 

2018. However, unlike estate agents, conveyancers are not required to establish specific 

dispute resolution procedures or to communicate these to their clients or others.  

CAV has the power to issue penalty notices against conveyancers and to seek to enforce those 

notices. CAV also receives complaints in respect of conveyancers and operates a dispute 

resolution service for consumer complaints about them. Clients can also take conveyancers to 

VCAT or to court for failures in delivering contracted services or for other consumer law 

breaches.  

Some lawyers may work in the capacity of a conveyancer. Where a lawyer does so as part of 

their legal practice, complaints and misconduct associated with their work will be managed as 

part of the professional regulation of the legal profession.  

 
34 https://www.consumer.vic.gov.au/contact-us/resolve-your-problem-or-complaint/when-we-get-involved-with-a-problem-or-
complaint/estate-agent-complaint 
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Lawyers 

Lawyers are subject to strict regulation under the Legal Profession Uniform Law and its 

associated regulations. This law was first adopted in Victoria through the Legal Profession 

Uniform Law Application Act 2014 (Vic). This Act and its supporting regulations create 

significant obligations for lawyers in respect of their clients. This includes providing them with 

information about how fees will be charged, how disputes about fees can be managed and 

other similar issues.  

Legal professional regulation legislation also empowers the Legal Services Board and 

Commissioner to manage the compliance of lawyers with the professional standards set in acts 

and regulations. The Legal Services Board and Commissioner maintains oversight over lawyers 

practising in Victoria. It provides consumers with a forum to complain about lawyers and the 

legal services they receive. It also offers tools – including dispute resolutions services and 

penalties – to effectively manage legal practice in Victoria. 

The Legal Services Board and Commissioner also offers advice to lawyers on what information 

they should provide to their clients. This includes a recommendation to provide clients with 

guidance regarding what they should expect from their lawyer, how disputes about the services 

provided or fees charged can be managed, and how complaints about the lawyer can be made. 

The Legal Services Board and Commissioner provides substantial information on its website 

about how complaints can be made about lawyers and includes multiple ways to contact the 

Legal Services Board and Commissioner to make a complaint about a lawyer.  

Current circumstances considered by the review 

A person who utilises the services of an estate agent, conveyancer or lawyer, has access to 

multiple options to ensure they are satisfied with those services. A person on the ‘other side’ of 

the transaction to one of these professionals can also make a complaint about their professional 

conduct. A key factor limiting the rights of both a client or a counterparty of these professionals 

is knowledge about those rights.  

Where they are made aware of their rights, they have access to support in exercising them to 

resolve disputes. CAV accepts, and supports the resolution of, complaints regarding estate 

agents and conveyancers. The Legal Services Board and Commissioner provide similar support 

in respect of complaints regarding lawyers. If the dispute relates to the quality or sufficiency of 

services provided, consumer law protections also exist and can be exercised through VCAT. 

Circumstances are quite different for a person involved in a dispute about the actual sale or 

transfer of land. Property law is a complex discipline. The rights and responsibilities of parties 

can be summarised, but their application is not always straight forward or easily understood. 

The review understands that this is especially true in the case of ‘off the plan’ and ‘house and 

land’ package matters where contractual terms may be particularly complex, and the specific 

rights and obligations of the parties may be more difficult to understand.  

Challenges identified  

The review has focused on understanding how consumers are informed about their rights and 

obligations in respect of the support they receive for transactions for the sale and purchase of 

land.  
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Challenge 1: Parties to property transactions do not have a clear understanding of their 

own rights and obligations, or of those of other parties or of the professionals that 

support them 

Parties to property transactions are not consistently well informed about their rights and 

obligations both as part of those transactions or in respect of the professional help they receive. 

Current information sources and promotional campaigns are useful, but not adequate. While 

those who are best placed to inform parties do not always provide sufficient information. 

The review has considered the current information sources and resources available to 

consumers. 

Information about rights and obligations when dealing with professionals who support 

transactions is plentiful but exists at a high level: 

• CAV provides summary materials to guide consumers in understanding their interactions 

with estate agents and conveyancers. It also provides general guidance relating to the 

resolution of disputes about the sale and transfer of land. This material provides consumers 

with a general understanding of their rights, as well as details on how to protect those rights 

(including through complaints and by VCAT).  

• The Legal Services Board and Commissioner does the same in terms of the support 

consumers receive from lawyers. However, this information is intended for general use. 

• Community legal services provide similar information, and at a similarly high level, both on 

their websites and to clients who attend their premises.  

• Some law firms provide general advice of this nature. However, it is generally used as a 

marketing tool and often encourages readers to seek further advice from the firm that 

provides the material.  

Estate Agents are obligated to inform their clients – as well as other parties in certain 

circumstances – about their process for managing disputes and how it can be activated. While 

conveyancers are not required to make disclosures of dispute resolution approaches, other than 

in respect of fees. Communication of the professional responsibilities of these groups is 

generally left to the industry bodies that represent them.  

Publicly accessible information about rights and obligations as part of the actual sale or transfer 

of land is limited. Most of the information that can be accessed for free is either a) at a very high 

level or b) requires a degree of specific technical knowledge to effectively understand and 

apply. More detailed information generally requires payment to access and deep expertise to 

appropriately utilise. In many cases, it is impossible to obtain an accurate understanding of 

rights and obligations in a particular situation without engaging a lawyer.  

Over time CAV and other parts of government have provided and promoted materials relating to 

these issues. Parties to property transactions and consumers of the professional services that 

relate to them benefit more from specific information provided immediately before and during 

the transaction. 
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Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on the challenge related to dispute resolution outlined above? 

Is there additional context or evidence that supports the nature or extent of the challenges 

highlighted? 

• What changes or improvements should be made to mechanisms by which parties to real 

estate transactions can resolve disputes between them? 

• What information should professional advisers (e.g. estate agents, lawyers, conveyancers) 

supporting property transactions be required to provide to parties regarding their rights and 

obligations (including options for complaint and dispute resolution)? 

• Does Victoria have the right mechanisms to support parties to resolve disputes relating to 

property transactions?  

• Does Victoria require a new or specialised way for resolving disputes relating to property 

transactions? (e.g. a lower cost solution that was better able to support parties)  

• Would your answer to the above question change if the new or specialised way for resolving 

disputes relating to property transactions was focused on ‘off the plan’ and/or ‘house and 

land package’ related disputes?  

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them? 

• Are there ways to ensure that consumers are better informed about their rights regarding 

real estate transactions that do not involve providing more written information (i.e. avoiding 

information overload)? 
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7 Is further reform required to ensure there is good 

practice within the industry? 

The fairness and efficiency of the property market is influenced by the practices and conduct of 

the various professions that support the industry (which includes estate agents, agent’s 

representatives, conveyancers and owners corporation managers).  

To ensure only appropriately trained and skilled professionals are able to provide service, 

licensing and registration schemes have been established to ensure only those who meet 

specified requirements are able to provide services.  

Ongoing education within professions often takes the form of continuing professional 

development (CPD) programs. These help to ensure that professionals stay up to date with best 

practice industry standards. Many professional bodies require their members to prove they have 

participated in a prescribed amount of CPD education and training, typically on a yearly basis. 

This represents a key control on the quality of the services delivered by members of these 

professional bodies. 

In industries where professional conduct has an impact on the wellbeing of the public, 

government may mandate that certain CPD arrangements are put in place. Examples include 

the Legal and Medical professions.  

CPD is not currently mandated in legislation for either estate agents, conveyancers, agent’s 

representatives or owners corporation managers. The industry body for each of these 

professions does require CPD for its members as part of membership requirements.  

The Terms of Reference for the review seek to explore whether further reform is required to 

support agents and agents’ representatives to ensure there is good practice within the industry. 

This includes a focus on the CPD requirements for estate agents, conveyancers and owner’s 

corporation managers. The review is exploring whether these requirements should be mandated 

by legislation. 

The following sections outline the entry requirements and CPD practices for estate agents and 

agents’ representatives, conveyancers and owners’ corporation mangers. 

Estate Agents and agents’ representatives 

The Estate Agents Act establishes the licensing scheme for estate agents and sets out the 

eligibility requirements for agents’ representatives. Most estate agents act for vendors, but there 

are also buyer’s agents who act on behalf of purchasers. The Estate Agents Act requires a 

person to pass a course of instruction prescribed by the regulations to be eligible to be an 

estate agent.35 Similarly, the Act requires a person to pass a prescribed course of instruction to 

be eligible to be employed as an estate agent’s representative.36 An agent’s representative 

does not need to be licensed, but can only work as an agent’s representative if they are 

employed by a licensed estate agent. The Estate Agents Act also provides for the mutual 

 
35 Estate Agents Act 1980, Section 14. 
36 Estate Agents Act 1980, Section 16. 
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recognition of estate agents from other jurisdictions in the event they have been licensed in 

another jurisdiction and they have an adequate knowledge of Victorian estate agency law, 

practice and procedure.37   

The Estate Agents (Education) Regulations 2020 prescribe the courses of instruction for the 

licensing of estate agents, substantially increasing the education requirements for the real 

estate industry. The Regulations prescribe the education requirements for estate agents as the 

Certificate IV in Real Estate Practice and the Diploma of Property (Agency Management). 

Estate agents’ representatives must complete the Certificate IV in Real Estate Practice.38 The 

Regulations also provide exemptions for people who have completed previously prescribed 

educational requirements. Estate agents and agents’ representatives currently working in the 

real estate industry can continue to do so if they satisfy these exemptions. 

Currently, the Estate Agents Act and Regulations do not mandate CPD for estate agents.39 

However, the estimated 80 per cent of estate agents who are members of REIV must complete 

a minimum of 12 CPD points per year.40 The activities and initiatives that contribute to CPD 

points include41:  

• Ongoing development and training: attending an REIV event, division meeting or short 

course under 3 hours (2 points), completing an accredited course that qualifies the person to 

be a licensed member (12 points), compete in or serve as a judge at an REIV Auction 

Competition (3 points). 

• Contributing to the institute and the property sector: serving as an REIV Board Director 

(8 points), participating in an REIV survey (1 point – no maximum per year), providing media 

commentary on the request of the REIV (1 point). 

• Completing a module on running compliant businesses: REIV Ethics Module (2 points - 

mandatory each year). 

Conveyancers 

To be eligible for a conveyancing licence, a person must be 18 years old, not be a disqualified 

person as defined by the Conveyancers Act 2006 (Vic) and have the competency qualifications 

and work experience defined by the regulations.42 The Conveyancers (Qualifications and 

Experience) Regulations 2018, part 2 describe the prescribed qualifications and work 

experience:  

• Advanced Diploma of Conveyancing, or a previous equivalent as defined by the 

regulations.43 

• 12 months of supervised conveyancing experience or successful completion of practical 

legal training. 

 
37 Estate Agents Act 1980, Section 14 (3). 
38 Estate Agents (Education) Regulations 2020, schedule 1 and 2.  
39 The licensing of Estate Agents, Conveyancers and Owners Corporations is done by the Business Licensing Authority established 
under the Business Licensing Authority Act 1998. 
40 Real Estate Institute of Victoria, Membership, 2021, https://reiv.com.au/membership  
41 Real Estate Institute of Victoria, Professional Development Activity: CPD Points Table, https://reiv.com.au/membership/membership-
files/cpd-points-table.aspx  
42 Conveyancers Act 2006, Sections 11 and 12. 
43 Conveyancers (Qualifications and Experience) Regulations 2018, part 2. 

https://reiv.com.au/membership
https://reiv.com.au/membership/membership-files/cpd-points-table.aspx
https://reiv.com.au/membership/membership-files/cpd-points-table.aspx
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The Conveyancers Act 2006 (Vic) permits the regulations to prescribe requirements for the CPD 

of licensed conveyancers.44 Currently, there are no CPD requirements prescribed. The 

Australian Institute of Conveyancers (Victorian Division) runs a risk management program 

related to professional indemnity insurance.45 Activities that qualify towards ‘risk management 

points’ include attending seminars, webinars and the state conference. However, there is little 

information available on the implementation of the program.  

Managers of Owners Corporations 

Managers of owners corporations are responsible for carrying out the functions of an owners 

corporation, which are to manage and administer the common property of a residential, 

commercial, retail, industrial or mixed use development.46 Section 178 of the Owners 

Corporations Act 2006 section requires that people in paid manager positions are registered by 

the Business Licensing Authority (BLA). To be registered, an individual must:  

• Hold professional indemnity insurance for a minimum of $2 million. 

• Be over 18 years old.47 

Amendments to the Owners Corporations Act 2006 passed in December 2021, have introduced 

reforms related to the appointment of managers, including restrictions on registering a manager 

with a criminal record. An individual that has been convicted or found guilty of specific offences 

outlined in section 179(d) within the last ten years is not eligible for registration.48 

The Owners Corporations Act 2006 does not mandate CPD for managers of Owners 

Corporations. Voluntary CPD programs are available through CAV, Strata Communities 

Australia (Victoria) and REIV.49 CAV encourages Owners Corporations to consider whether the 

manager they are proposing to employ is committed to ongoing professional development when 

they are selected.50  

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on the challenge related to industry practice? Is there 

additional context or evidence that supports the nature or extent of the challenge 

highlighted? 

• What has been the impact of the entry requirements for various professionals as set out in 

the Estate Agents (Education) Regulations 2020, the Conveyancers (Qualifications and 

 
44 Conveyancers Act 2006, Section 46. 
45 https://www.aicvic.com.au/publications/risk-management-program/  
46 An Owners Corporation is defined in the Owners Corporations Act 2006, Section 3, as a “body corporate which is incorporated by 
registration of a plan of subdivision or a plan of strata or cluster subdivision”  
47  Owners Corporations Act 2006, Section 179. 
48 The offences include fraud, dishonesty, drug cultivation or trafficking, sexual slavery or servitude, child pornography or violence and 
sexual offence of offence connected with sex work. Owners Corporations Act 2006, Section 179(d) (i) – (v). 
49 Consumer Affairs Victoria, Consumer Property Law Review: Options for reform of the Owners Corporation Act 2006, 
https://www.consumer.vic.gov.au/resources-and-tools/legislation/public-consultations-and-reviews/consumer-property-law-
review/options-paper-1-owners-corporations-act-2006  
50 Consumer Affairs Victoria, Working with your owners corporation manager, 18 March 2021, 
https://www.consumer.vic.gov.au/housing/owners-corporations/meetings-and-committees/working-with-your-owners-corporation-
manager  

https://www.aicvic.com.au/publications/risk-management-program/
https://www.consumer.vic.gov.au/resources-and-tools/legislation/public-consultations-and-reviews/consumer-property-law-review/options-paper-1-owners-corporations-act-2006
https://www.consumer.vic.gov.au/resources-and-tools/legislation/public-consultations-and-reviews/consumer-property-law-review/options-paper-1-owners-corporations-act-2006
https://www.consumer.vic.gov.au/housing/owners-corporations/meetings-and-committees/working-with-your-owners-corporation-manager
https://www.consumer.vic.gov.au/housing/owners-corporations/meetings-and-committees/working-with-your-owners-corporation-manager
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Experience) Regulations 2018, and the Owners Corporations Act 2006? Are changes 

required to these occupational licensing schemes? 

• How effective, consistent and thorough are the CPD requirements and courses offered by 

the professional bodies? Do they ensure that professionals remain up-to-date with the latest 

legislative requirements and trends in the industry?  

• Do you believe there are merits to mandating CPD for estate agents, conveyancers and 

managers of Owners Corporations?  

• Are there industry practice issues that apply specifically to buyer’s agents? 

• How effective is the oversight of industry professionals? Are the available penalties 

sufficiently strong to discourage non-compliance?  

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them? 
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8 Is the current advisory framework under the 

Estate Agents Act sufficient to provide 

comprehensive advice to government on 

emerging issues and trends in the sector? 

The Victorian Government draws on a wide range of sources to understand emerging issues 

and trends in the real estate sector and more generally in the property market, to inform policy 

and regulatory reform in response to changes in the market and consumer issues such as 

underquoting, the sale of land and licensing requirements. Many avenues are open for 

consumers, industry and professionals to inform the Government of emerging issues and 

trends.   

Industry bodies and consumer advocacy groups often provide information and submissions to 

government on policy reform proposals and on emerging trends and issues. Consumer groups 

deal with a broad range of consumer issues and particularly those affecting vulnerable people. 

The consumer groups are not well placed to inform issues and reforms relating to real estate 

sales and this creates an imbalance in the advice to government.  

The Terms of Reference for the review seek to explore whether the current advisory framework 

under the Estate Agents Act is sufficient to provide comprehensive advice to government on 

emerging issues and trends in the sector.  

Legislative background and context 

The Estate Agents Act provides for an advisory framework through the Estate Agents Council 

(EAC)51. The objectives of the EAC include promoting appropriate standards of conduct and 

competency for people in the real estate industry and protecting the interests of people using 

real estate services52. It comprises eight members: three from the real estate industry, a 

nominee from the Australian Livestock and Property Association, a lawyer, an accountant and 

two people who are not employed in the estate agency industry or in the provision of services to 

estate agents. 

As part of its role, the EAC reports to and advises the Minister for Consumer Affairs, Gaming 

and Liquor Regulation on the efficiency and effectiveness of the regulation of the real estate 

industry, as well as the provision of services by estate agents and industry developments, 

generally. The EAC has no role in the administration of the Estate Agents Act or the regulations 

made under that Act. 

The EAC releases an annual report, highlighting each year’s significant issues and a summary 

of council matters and advice being provided to the Minister. Recent issues profiled include: the 

impact of COVID-19 on the property market; the education of estate agents regarding 

amendments to the Residential Tenancies Act 1997 and, matters relating to underquoting. The 

 
51 Estate Agents Act 1980, Section 6 
52 Estate Agents Act 1980, Section 6A 
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EAC also undertakes research projects and advises on applications for grants from the Victorian 

Property Fund. Their most recent research projects have included a 2009 report on modernising 

the Estate Agents Act and a 2010 report on contracts and agency agreements53. 

Historically, governments relied on advisory groups like the EAC to inform their decision making. 

This was reflective of the fact that previously there were fewer ways to easily engage the public 

and seek information. More modern engagement tools such as online forums, data analysis and 

electronic surveys including sites like Engage Victoria, enable governments to directly to 

engage the public on key issues. 

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• What reflections do you have on how government stays informed on the property market, 

specifically by way of the EAC? What is working well? What could be improved?  

• Should the EAC continue? If so, what changes should be made to improve its 

effectiveness? 

• Do you feel that the EAC is sufficiently representative of relevant stakeholders? If not, what 

are the changes that could be made to address this?  

• Are there alternative, more modern avenues for government to stay informed on the 

property market that should be considered? What are the merits of these alternatives?   

• Do you believe there is merit in establishing a consumer reference group in relation to real 

estate related issues?  

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them? 

 

 
53 Consumer Affairs Victoria, Estate Agents Council, https://www.consumer.vic.gov.au/estateagentscouncil  

https://www.consumer.vic.gov.au/estateagentscouncil
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9 Are other conditions on the property market 

influencing housing security and affordability? 

The property market has a significant impact on the lives of all Victorians. Access to housing is 

an important aspect of the wellbeing of individuals and families. Therefore, it is important for 

government to consider areas in which the performance of the property market makes that 

access more difficult.  

The Terms of Reference for the review seek to explore whether other conditions in the property 

market are influencing housing security and affordability, such as housing supply.  

Permanent forms of housing in Victoria generally fall into one of three categories: properties that 

the occupiers have purchased; properties that the occupiers rent; or social housing properties 

that are accessed by the occupiers with government support. Difficulties in buying or renting 

housing can consequently make it more expensive for government to provide social housing 

due to increased demand. 

As sale prices for houses increase on average, there is a tendency for the average price for 

rentals to increase.54 Recent increases in property prices have therefore been reflected in rent 

prices in Victoria. The demand for rental properties remains high and although they have been 

rising slower than property prices, rents have risen faster than average increases in income.55 

Market demand for all types of properties has also been strong. Clearance rates for properties 

put up for sale are high. Similarly, the review understands that rental vacancy rates in Victoria 

are low.  

Taken together, higher prices and limited supply may make it difficult for some Victorians to 

purchase a property or find a property to rent. This may be because they are unable to afford 

properties in an area that meets their needs. It may also be because there is only limited supply 

of properties that meet their requirements in an appropriate area.  

To address this challenge for Victorians who are affected, the Victorian Government provides 

supports that relate to the following56: 

• Crisis and emergency accommodation for people who are homeless or at risk of 

homelessness or family violence. 

• Short- and long-term social housing for Victorians who meet eligibility criteria. 

• Support for private rentals for Victorians who meet eligibility criteria. 

• Supported accommodation that provides higher level care and support for people with 

particular needs. 

 
54 A Model of the Australian Housing Market, Reserve Bank of Australia, 2019, 
https://www.rba.gov.au/publications/rdp/2019/pdf/rdp2019-01.pdf  
55 Grattan Institute, How to make housing more affordable: submission to the parliamentary inquiry into housing affordability and 
supply in Australia, 2021, https://grattan.edu.au/wp-content/uploads/2021/09/HoR-Tax-Inquiry-into-Housing-Supply-September-
2021.pdf  
56 Housing Victoria, Housing options, https://www.housing.vic.gov.au/housing-options  

https://www.rba.gov.au/publications/rdp/2019/pdf/rdp2019-01.pdf
https://grattan.edu.au/wp-content/uploads/2021/09/HoR-Tax-Inquiry-into-Housing-Supply-September-2021.pdf
https://grattan.edu.au/wp-content/uploads/2021/09/HoR-Tax-Inquiry-into-Housing-Supply-September-2021.pdf
https://www.housing.vic.gov.au/housing-options
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• A range of other supports and concessions for people seeking to engage with the property 

market. 

Some additional support is provided by the Commonwealth Government. This includes rent 

assistance programs.57 It also includes a range of deposit saving and guarantee schemes that 

some purchasers may be eligible for.58  

The impact of these State and Commonwealth programs on the performance of the property 

market and the rental market is difficult to measure and quantify. Detailed economic analysis, 

which goes beyond the scope of this review, would be required to test the likely effect of these 

programs on housing market conditions and housing prices in Victoria. 

As has been discussed in this consultation paper, the Victorian Government regulates different 

aspects of the property market in Victoria. Again, detailed economic analysis would be required 

to establish the specific impact of each of these approaches to regulation on house prices and 

rent prices. This analysis goes beyond the scope of this review. 

Key questions for stakeholders to consider 

In your submission response or as part of your participation in any other form of feedback or 

engagement, please feel free to provide your views on the topics raised in this section. You may 

also wish to consider the following questions when providing your views: 

• Are there any other matters related to the property market that influence housing security 

and affordability? 

• What strategies should government pursue in regulating matters related to the purchase and 

sale of properties, and the real estate industry, that might promote better housing security 

and affordability? 

• Are there other key issues or possible improvements that the panel should consider? What 

would their impact be? How can government best give effect to them? 

 
57 Australian Government Department of Social Services, Housing Support, https://www.dss.gov.au/housing-support/programmes-
services/commonwealth-rent-assistance  
58 Australian Government National Housing Finance and Investment Corporation, Support to buy a home, 
https://www.nhfic.gov.au/what-we-do/support-to-buy-a-home  

https://www.dss.gov.au/housing-support/programmes-services/commonwealth-rent-assistance
https://www.dss.gov.au/housing-support/programmes-services/commonwealth-rent-assistance
https://www.nhfic.gov.au/what-we-do/support-to-buy-a-home

