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Executive Summary

Special powers of detention must be limited in their scope, strictly temporary in 
application, and preserve the rights of the detained person to communicate with a legal 
representative and to apply to a magistrate to assess the legitimacy of their detention. 

The detention powers contained in Divisions 5 and 6 of Part 8A of the recently 
amended Public Health and Wellbeing Act 2008 fails to meet these requirements. 

• Victorians will have fewer rights than accused terrorists while a pandemic 
declaration is in force as a consequence of the broad and unchecked discretion 
conferred on authorised officers to detain a person, the failure to protect the right 
to legal representation, and the absence of effective judicial oversight of a 
detention decision.

• The detention powers are fundamentally inconsistent with the rule of law by 
conferring broad and unchecked power to the government to violate the security 
of the individual, which is contrary to the principles expressed in the Victorian 
Charter of Human Rights and Responsibilities 2006 as well as the ancient 
common law right of habeas corpus.

• The constitutional validity of the detention powers is doubtful on the basis that
it is implied in the structure of the Australian Constitution that a federal or state 
government is not permitted to indefinitely and arbitrarily detain any person.
The detention powers breach the separation of powers doctrine by being drafted 
so broad that the prospects of challenging the law are remote, ignore procedural 
safeguards, and allow little or no meaningful opportunity for an affected person to 
challenge a proceeding.
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Table 1: Powers of arrest and detention in Victorian law

General arrest 
powers1

Preventative 
Detention2

Domestic 
violence3

Pandemic 
legislation4

Grounds for 
detention

Where a 
person is found 
committing an 
offence or it 
is believed on 
reasonable 
grounds that 
apprehending 
the person is 
necessary to 
preserve public 
order and 
public safety.

To prevent a 
terrorist act that 
is capable of 
being carried 
out or could 
occur within the 
next 14 days, 
or to preserve 
evidence of a 
recent terrorist 
act.

Where officer 
believes on 
reasonable 
grounds that 
it is necessary 
to ensure 
the safety or 
property of a 
family member 
of the person 
detained.

Where 
authorised 
officer believes 
is reasonably 
necessary 
to eliminate 
or reduce a 
serious public 
health risk.

Duration of 
detention

Up to a 
reasonable 
time for police 
to conduct 
questioning.

Up to four days Up to six hours 
but extendable 
by up to 10 
hours by a 
court.

Potentially 
indefinite.

Oversight by 
the courts

Habeas corpus 
retained.

Habeas corpus 
retained.

Court 
oversight over 
application for 
extension

Practically 
non-existent

Right to legal 
representation

Right to legal 
representation 
retained.

Right to legal 
representation 
retained

Right to legal 
representation 
not explicitly 
guaranteed.

Communication 
only allowed 
where 
authorised 
officer 
believes it is 
a reasonable 
request.

1 Crimes Act 1958 (Vic) s 458.

2 Terrorism (Community Protection) Act 2003 (Vic) Pt 2A.

3 Family Violence Protection Act 2008 (Vic) Pt 3.

4 Public Health and Wellbeing Act 2008 (Vic) Pt 8A, Div. 5-6.
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1. Arbitrary detention is incompatible
with the rule of law and individual liberty

The Public Health and Wellbeing Amendment (Pandemic Management) Act 2021, 
passed by the Victorian state parliament on 7 December 2021, represented a 
transferral of power to the executive government that is unprecedented in Australia’s 
peacetime history.

The legislation makes significant amendments to the state’s primary public health 
legislation, the Public Health and Wellbeing Act 2008, to add specific ‘pandemic 
management’ powers, to enable the premier to make pandemic declarations and 
enable the health minister and government officials to exercise extraordinary powers 
during pandemic declarations.

Institute of Public Affairs research of the legislation prior to its passage through 
parliament found the pandemic management powers would confer dictatorial powers 
to the premier and the premier’s officials, all of which could be exercised without the 
control or scrutiny of the Parliament or the Courts.5

The purpose of this research report is to analyse one of the powers conferred onto 
the government: namely the power of authorised officers to exercise the “general 
pandemic management power” to detain a person for a period the authorised officer 
believes is reasonably necessary to eliminate or reduce a serious public health risk 
(“the detention powers”). 

The power of the government to arbitrarily arrest or detain citizens is an issue of 
paramount importance. Central to the protection of the rule of law and the liberty of 
the individual are the restrictions on government powers of detention and the rights that 
are retained by the detained. 

Members of a free society are entitled not to be victims of crime, and the maintenance of 
freedom therefore requires the maintenance of order. The rule of law ensures that policing 
is not inconsistent, unpredictable, or draconian, so that citizens are not victims of the state.

Finding the right balance in maintaining order in a free society has been the work 
of centuries of gradual common law development. The struggle between arbitrary 
power and the liberty of the person in particular has been the work of over 800 years 
of development in English law. The Assize of Clarendon convened in 1166AD during 
the reign of Henry established the ancient right of habeas corpus, which refers to the 
common law right of a detained person to be brought before a magistrate to determine 
whether the detention is lawful.

5 Morgan Begg, Daniel Andrews’ Pandemic Bill: The Attack on Our Democracy (Institute of Public Affairs Research 
Report, November 2021).
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The sealing of the Magna Carta in 1215AD offered an explicit constraint on the whim of 
rulers to detain, stating that force or detention would not be used against a “free man” 
except in accordance with a “lawful judgment of his peers or by the law of the land.”

More recently, the Commonwealth government has become a party to international 
agreements that express a commitment to the right to be free from arbitrary arrest and 
detention. Article 9 of the 1948 Universal Declaration of Human Rights decrees that “no 
one shall be subjected to arbitrary detention and exile”. Additionally, Article 9 of the 
International Covenant on Civil and Political Rights decrees that “everyone has the right to 
liberty and security of person. No one shall be subjected to arbitrary arrest or detention.” 

The importance of the right to the security of the person is obvious. Without guarantees 
to the security of the person and protections against arbitrary detention, the 
foundations for other freedoms are illusory. 

It is these values which have been put under threat through legislative amendments 
passed by the Victorian government through its adoption of nearly limitless 
discretionary powers of the minister and government officials to issue pandemic orders 
and exercise pandemic management powers, including the power to detain Victorians, 
where it is believed necessary to do so to protect public health.

This research report will investigate how the detention powers are not only arbitrary, 
but are inconsistent with Victorian human rights legislation and the ancient common 
law right of habeas corpus. It will also analyse other general and specific powers of 
detention, which reveals Victorians have fewer rights than accused terrorists. Finally, 
it will investigate the vulnerability of the legislation creating the detention powers to 
constitutional challenge, through an assessment that the structure of the Australian 
Constitution does not permit a state government to detain a healthy citizen indefinitely.

The rule of law, and the struggle to guarantee the security and the liberty of the 
individual, took place over centuries of gradual development of English law. Principles 
like habeas corpus are an integral part of our institutional inheritance from British 
settlement, which form a foundation of our rights and freedoms. The lesson of the 
Covid-19 response generally and pandemic management legislation in particular is 
that Parliaments are failing to be appropriately considerate of the fact that while the 
foundational values of the rule of law may take centuries to learn, they can be quickly 
forgotten if they are not defended. 
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2. The new detention powers are
arbitrary and inconsistent with habeas
corpus and the Victorian Charter of
Human Rights and Responsibilities

During a pandemic declaration, authorised officers appointed by the Chief Health 
Officer can exercise broad and unchecked “general pandemic management powers”, 
which include powers to detain a person for a period the authorised officer believes is 
reasonably necessary to eliminate or reduce a serious public health risk.6 The nature of 
these powers will expose Victorians to arbitrary treatment by authorised officers, and 
is inconsistent with the values enshrined in Victorian human rights legislation and the 
ancient common law right of habeas corpus.

The following features reveal how oversight over and external control of the detention 
powers have been limited or abolished:

• A decision to detain a person under the Act can be made by a government
official where the official believes it would be reasonably necessary to eliminate
or reduce a serious public health risk. An application to a court for a warrant or
court order is not required to give effect to the official’s decision to detain.

• The period of detention could be indefinite: the powers of the authorised officers
can be exercised throughout a pandemic declaration, which can be made and
extended indefinitely by the premier.

• When these powers are used to detain a person, the authorised officer is
responsible for reviewing their own detention decision every 24 hours and
must facilitate any “reasonable” request for communication.7 What amounts to
a reasonable request for communication appears to be at the discretion of the
authorised officer. The right to speak to a lawyer for instance is not listed as a
specific right retained by the detained person, but would be a matter determined
by the authorised officer.

• The convoluted external review mechanisms feature built-in delays to oversight.
A detained person can apply to a government official called a Detention
Appeals Registrar, who must refer the complaint on to a Detention Appeals
Officer (“the DAO”).8 The DAO must be a lawyer of at least 10 years’
experience, and be appointed as a DAO by the Governor on the advice of the
health minister.9 The DAO has 72 hours to make a decision about an application
for a review “or within such longer period as is requested by the applicant.”10

6 Public Health and Wellbeing Act 2008 (Vic) s 165BA.

7 Public Health and Wellbeing Act 2008 (Vic) s 165BG.

8 Public Health and Wellbeing Act 2008 (Vic) s 165BI.

9 Public Health and Wellbeing Act 2008 (Vic) s 32A.

10 Public Health and Wellbeing Act 2008 (Vic) s 165BJ(2).
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• A DAO must not vary or cease a person’s detention unless the officer has
consulted and considered the advice of the Chief Health Officer, who in turn has
24 hours to provide their advice.11

In particular, the absence of guarantees for oversight by the courts is a concern. 
Judicial oversight of detention is a deeply entrenched principle of Australian law. The 
Victorian Charter of Human Rights and Responsibilities 2006 states that “A person 
must not be deprived of his or her liberty except on grounds, and in accordance with 
procedures, established by law,” and be “promptly brought before a court”.12 This is 
consistent with the ancient right of habeas corpus, which refers to the common law right 
of a detained person to be brought before a magistrate to determine the lawfulness of 
the detention.

Despite these principles, the legislation is almost completely silent on the role of 
courts where people are detained under the pandemic management powers. The 
most prominent reference to the role of the courts can be found in section 165BJ(2A) 
of the Act, which reveals the Detention Appeals Officer must advise the applicant 
of “an explanation of the following rights that the person has, or may have, and 
the processes in response of those rights [emphasis added]” to complain to the 
Ombudsman, complain under the Public Health and Wellbeing Act, and the right to 
seek review in court. Given the broad and unchecked nature of the detention powers, 
and the rights are not explicitly defined, this requirement appears to be an ineffectual 
protection against arbitrary detention.

The reason that judicial oversight is so important is that the courts are institutionally 
separate from the branch of government exercising coercive powers. The bureaucracy 
cannot be regarded as reliable scrutineers of their own behaviour because an adverse 
finding would undermine their own claimed authority. Being separate, the courts are 
removed from the self-interest of the executive government and the bureaucracy, who are 
inclined to justify their behaviour and justify the continuation of their position and powers.

The ancient right of habeas corpus is at the heart of this separation. The right to seek a 
review against a detention enforced by the executive in the courts is only practicable 
if it is a clear and comprehensible right which can be exercised without undue delay. 
Moreover, habeas corpus as a mechanism to review government action will only have 
utility where there is a limitation on the power of the decision maker. In other words, 
judicial review into the lawfulness of a detention decision will only scrutinise whether 
the legal power was exercised validly, but this process is little more than a formality if 
the power itself is drafted so as to be nearly limitless in scope. 

In technical terms, there does not appear to be any provision of the Public Health 
and Wellbeing Act which would suspend habeas corpus. In practice however, the 
broad and unchecked powers of the authorised officers to exercise wide discretion in 
deciding to detain a person is sufficient to make habeas corpus functionally ineffective 
if not non-existent altogether.

11 Public Health and Wellbeing Act 2008 (Vic) s 165BJ(5)-(6).

12 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 21(3) & (5)(a).
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3. Under the new detention powers, a 
person will have fewer rights than an 
accused terrorist

The arbitrariness of the detention powers in the pandemic management legislation can also 
be assessed by comparison to other general and specific powers of detention in Victoria. 
Such a comparison reveals that during a pandemic declaration, a detained Victorian would 
have fewer rights than accused terrorists and perpetrators of domestic violence. 

Under Victorian law an arrested person is a detained person, but some legislation 
confers officials with special powers of detention that is separate to powers of arrest. 
In other words, it could be said that while any arrested person is detained, not all 
detained people are arrested.

The common law regards a detained person as being lawfully arrested where the 
person is deprived of their liberty, and the person performing the arrest informs the 
arrested person that they are under arrest, and the reason for their arrest.13 The general 
power to detain and arrest a person without a warrant in Victoria is expressed in 
section 458 of the Crimes Act 1958. It states: 

1. Any person, whether a police officer or not, may at any time without warrant 
apprehend and take before a bail justice or the Magistrates’ Court to be dealt 
with according to law or deliver to a police officer to be so taken, any person—

a. he finds committing any offence (whether an indictable offence or 
an offence punishable on summary conviction) where he believes on 
reasonable grounds that the apprehension of the person is necessary for 
any one or more of the following reasons, namely—

i. to ensure the attendance of the offender before a court of competent 
jurisdiction;

ii. to preserve public order;

iii. to prevent the continuation or repetition of the offence or the 
commission of a further offence; or

iv. for the safety or welfare of members of the public or of the offender.

The police can only keep a person in custody for a reasonable time before they must 
either charge the person or release them. The legislation does not specify what a 
reasonable time is, and is dependent on the seriousness of the offence and the time 
required for questioning. A person in custody retains the right to make two phone calls, 
including to a lawyer.

13 Slaveski v State of Victoria & Ors [2010] VSC 441 [103].
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A person can only be arrested by a policeman if there is reasonable cause to do so. 
Reasonable cause exists where there a suspicion is based on certain facts which, if they 
actually existed, were such as would lead an ordinary prudent and cautious person in 
the position of the policeman to the conclusion that the person arrested was probably 
guilty of the offence.14

The Crimes Act makes clear that a person arrested must be taken before a magistrate 
and dealt with according to law. This is consistent with the values set out in the Victorian 
Charter of Human Rights and Responsibilities 2006 and the right of habeas corpus. 

Separate to the general power of arrest are broader powers of detention which usually 
only apply in specific circumstances. These powers are by their nature extraordinary: 
special detention powers typically involve the use of government force to deprive a 
person of their liberty in situations where the person would not necessarily be charged 
with committing a crime.15 

These powers must be limited in their scope, strictly temporary in application and 
preserve the rights of the detained person to communicate with a legal representative 
and to apply to a magistrate to assess the legitimacy of their detention. 

This can be illustrated in two existing special detention powers in Victorian law: 
preventative detention in anti-terror legislation and holding powers under family 
violence protection legislation.16

• Under Part 2A of the Terrorism (Community Protection) Act 2003, the police 
are given the power to take into custody and detain an adult for a period not 
exceeding four days, or a child not exceeding 36 hours, in order to prevent a 
terrorist act that is capable of being carried out, and could occur, within the 
next 14 days, or to preserve evidence of, or relating to, a recent terrorist act. 
A person detained under this legislation has the right to communicate with a 
lawyer and the right to remain silent during questioning.17

• Part 3 of the Family Violence Protection Act 2008 gives the police the power to 
direct a person to remain at a place, to go to another place and remain there or 
to remain in the company of a police officer or another person. If the directed 
person fails to comply with this direction the police may apprehend and detain 
the person at a police station, another place, or if necessary, a police gaol. The 
police officer may only exercise this power if the officer has reasonable grounds 
for suspecting the person is an adult, and the officer believes on reasonable 
grounds that exercising the power is necessary to ensure the safety of a family 
member of the person or to preserve the property of the family member.

14 Misel v Teese [1942] VLR 69, 72.

15 While several examples exist in Victorian and Commonwealth law, this paper will not refer to the powers of 
detention in Commonwealth immigration law, as laws dealing with unlawful non-citizens is not a helpful point of 
comparison to public health legislation applying to Australian citizens.

16 Note that while this paper will refer to these laws for illustrative purposes, it is not intended as approval or 
disapproval for such laws.

17 Terrorism (Community Protection) Act 2003 (Vic) s 13AZC(2).
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• Importantly, the exercise of the holding power lasts for up to six hours, unless a 
court extends the period, which increases the holding period to a maximum of 
10 hours. The person detained may be heard by the court on the hearing of an 
application for a family violence intervention order or an application to extend 
the period of detention.18 Importantly, the Court considers the merits of the 
decision, rather than the mere legality of the exercise of the power.

What these examples illustrate is some effort is made to limit their scope, impose time 
limits on detention and preserve other rights. The examples also form a strong contrast 
to the detention powers in Victoria’s public health legislation, where such concerns 
have not been addressed and appear to have been swept aside altogether.

18 Family Violence Protection Act 2008 (Vic) s 23.
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4. The new detention powers are
incompatible with the Australian
Constitution

The extraordinary and unprecedented nature of the pandemic management powers 
will invite legal challenges. In particular, the detention powers are vulnerable to judicial 
review on the basis that it is implied in the structure of the Australian Constitution that a 
federal or state government is not permitted to indefinitely and arbitrarily detain a 
person.

Member of the Australian Federation implies a commitment to basic values of 
constitutional government. Among these values is the principle of the separation 
of powers, where for instance judicial power is exercised by the judicial branch of 
government, and no other branch. This is an important precondition to the rule of law 
and control on the arbitrary exercise of power.

In Australia, the separation of powers is expressed through the chapters of the 
Australian Constitution defining the functions and powers of the legislative, executive, 
and judicial branches of the Commonwealth government. But this has implications for 
the separation of powers at the state level, which is an area of constitutional law the 
High Court has been developing since its landmark decision in Kable v Director of 
Public Prosecution (NSW).19 There the High Court found that state legislation which 
vested state courts with non-judicial power was inconsistent with Chapter III of the 
Australian Constitution, as it affected the institutional integrity of a court within an 
integrated justice system. Kable is a relatively modern constitutional doctrine, and it 
should not be assumed that the High Court has exhausted the limits of its application.

An implication drawn from Kable and the cases that followed it is that there is a 
basic standard of justice and institutional integrity that applies across the Australian 
jurisdictions. Or as one justice expressed in Kable, the Australian Constitution does 
not permit ‘differing grades of justice’ at federal and state levels. In a later High Court 
decision, one justice expressed the principle in the following terms: 

Kable dealt with one respect in which the Constitutions of the States are 
affected by the federal Constitution. The legislative powers of the States are 
not unlimited. The relevant limitation is not one which flows from any 
separation of judicial and legislative functions under the Constitutions of the 
States. Rather, it is a consequence that follows from Ch III establishing, in 
Australia, ‘an integrated Australian legal system, with, at its apex, the exercise 
by this Court of the judicial power of the Commonwealth.20

19 (1996) 189 CLR 51.

20 South Australia v Totani (2010) 242 CLR 1, 81 [201].
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An analysis of cases following Kable reveals a basis for expanding the doctrine of 
the separation of powers. This would be consistent with the High Court’s traditional 
view that the rule of law “forms an assumption”21 of the Constitution, “upon which the 
Constitution depends for its efficacy.”22

The analysis finds that there is a sound argument that some or all the provisions making 
up the detention powers violate the Kable doctrine and are invalid in their current form.

The general principle of detention powers as a function of the 
judicial branch of government

The general principle is that the involuntary detention of a person may only be ordered 
by a court after a finding of criminal guilt or as an adjunct to the judicial process.23 Sir 
William Blackstone observed that 

The confinement of the person, in any wise, is an imprisonment; so that the 
keeping a man against his will in a private house, putting him in the stocks, 
arresting or forcibly detaining him in the street, is an imprisonment… To make 
imprisonment lawful, it must either be by process from the courts of judicature, 
or by warrant from some legal officer having authority to commit to prison; 
which warrant must be in writing, under the hand and seal of the magistrate, 
and express the causes of the commitment, in order to be examined into (if 
necessary) upon a habeas corpus.24

Detention is a drastic act which suspends the liberty and security of a person, and 
should be available only in limited circumstances and with proper oversight and 
protections for natural justice. As such, the power to detain should first and foremost be 
controlled by the judiciary, and in so doing would be compatible with the separation 
of powers and provide an additional layer of protection against the arbitrary exercise 
of power.

Despite this, Australian courts have accepted that the executive may order and detain 
a person in a limited and narrow number of circumstances of non-punitive detention. 
In Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs, 
Justices Brennan, Deane, and Dawson noted “involuntary detention in cases of mental 
illnesses or infectious disease can also be seen as non-punitive in character and as not 
necessarily involving the exercise of judicial power.”25

21 Australian Communist Party v The Commonwealth (1951) 83 CLR 1, 193.

22 APLA Ltd v Legal Services Commissioner (NSW) (2005) 224 CLR 322, 351 [30] per Gleeson CJ & Crennan J. See 
also Farey v Burvett (1916) 21 CLR 433, 453, per Isaacs J: “The Constitution, it is true, provides for a distribution 
of powers, but, in doing so, contemplates in general the normal orderly peaceful progress of the nation… [its]  
continued existence and development as a free self-governing community under the British Crown, is a postulate of 
the Constitution.” [Emphasis added].

23 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 27 (Brennan, 
Deane, and Dawson JJ)

24 William Blackstone, Commentaries on the Law of England in Four Books, Vol. 1 [1753] (Republished by the Online 
Library of Liberty) [136]-[137].

25 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1 at [24] per 
Brennan, Deane, and Dawson JJ. 
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There are several factors which weigh in favour of describing the Victorian pandemic 
management powers of detention as falling within the classification of judicial power. 

• The duration of detention is at the discretion of the executive official (authorised
officer)

• The power to detain can be exercised without traditional judicial oversight or
control by the courts

• The power to review a detention is exercised not by a court but by another
official of the executive branch of government.

The exception that this form of detention is an executive form of ‘non-punitive’ detention 
is not likely to apply as the Victorian pandemic powers are not restricted to matters 
which are pressing or immediate, and are expressed to apply beyond those who 
are infectious or contagious. The Victorian pandemic management powers can be 
exercised even where the disease is not present in the country.

According to the general principles, the detention powers contained in Division 5 and 
6 of Part 8A of the Public Health and Wellbeing Act 2008 (Vic) breach the separation 
of judicial power by conferring onto the executive branch of government a power 
which is fundamentally judicial in nature. The tests for invalidity under the Australian 
Constitution however will require an analysis of the Kable doctrine.

Grounds of invalidity under the Kable doctrine

As explained above, the High Court’s decision in Kable found that state legislation 
conferring onto a state court non-judicial powers was invalid for affecting the 
institutional integrity of a court as part of an integrated justice system, as per Chapter 
III of the Australian Constitution. Since then, the Kable doctrine has been revived and 
expanded in three more recent decisions. From this history it is possible to define the 
grounds of invalidity under the Kable doctrine.

The first application of the separation of powers doctrine considered here was the High 
Court’s decision by a 4-3 majority to strike down part of the Criminal Assets Recovery 
Act 1990 (NSW) in International Finance Trust Company v New South Wales Crime 
Commission.26 The Act empowered the New South Wales Crime Commission to 
apply to the Supreme Court of New South Wales for a restraining order in relation to 
the property of a person who was suspected of having committed a serious offence, 
without notice being given the targeted person. Ultimately, the challenged provision 
was held invalid because it denied an individual procedural fairness in relation to an 
important matter.

The separation of powers doctrine was also applied in South Australia v Totani.27 
The High Court considered provisions in the Serious and Organised Crime (Control) 
Act 2008 (SA) which conferred broad powers to the Attorney-General to make 

26  (2009) 240 CLR 319.

27  (2010) 242 CLR 1.
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declarations that an organisation was involved in serious criminal activity. A judge of the 
Magistrates Court was obliged, upon application of the police commissioner, to grant 
an application for a control order against any member of a declared organisation, 
based only on the magistrates’ satisfaction that the individual was a member of a 
declared organisation. A majority of the High Court held that this judicial function 
was unlawful because the definition of what constituted a member of a declared 
organisation was so broad that the outcome of any application was effectively pre-
determined. Chief Justice French concluded that this involved a “substantial recruitment” 
of the judicial function into what is an essentially an executive process.28

The final application of the Kable doctrine considered here is Wainohu v New South 
Wales.29 There the High Court (by a 6-1 majority) struck down the Crimes (Criminal 
Organisations Control) Act 2009 (NSW), which aimed “to provide for the making 
of declarations and orders for the purpose of disrupting and restricting the activities 
of criminal organisations and their members”. Central to the operation of the Act was 
the appointment of a judge as a persona designata (an ‘eligible judge’) with the 
power to order that an organisation is a ‘declared organisation’. Crucially, the eligible 
judge was not required to give reasons for the decision. The Court held that the entire 
Act was invalid because allowing judges (even in their non-judicial capacity) to not 
provide reasons for important decisions was incompatible with the judicial function and 
substantially impaired its institutional integrity.

The doctrine of the separation of powers is a developing area of constitutional law in 
Australia, but threads have emerged from the abovementioned cases which should 
guide how the High Court would treat legislation which is challenged under this 
argument. In pragmatic terms, the circumstances in which a law is likely to violate the 
Kable doctrine are where:

1. The law is drafted so broadly (and the defences so narrowly) that the prospects
of challenging the law are remote;

2. The procedural safeguards, such as the burden and standard of proof, fall far
short of traditional common law standards; and

3. There is little or no meaningful opportunity for an affected person to participate
and challenge a proceeding.

The detention powers satisfy the grounds of invalidity under the 
Kable doctrine and are therefore unconstitutional

As noted above the detention powers contained in Division 5 and 6 of Part 8A of 
the Public Health and Wellbeing Act 2008 (Vic) breach the general principle of the 
separation of judicial power by conferring onto the executive branch of government 
a power which is fundamentally judicial in nature. If it can be demonstrated that 
the provisions breach the grounds of invalidity under the Kable doctrine, then the 
provisions should be considered inconsistent with the Australian Constitution.

28 South Australia v Totani (2010) 242 CLR 1 [82].

29 Wainohu v New South Wales (2011) 278 CLR 181.
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The circumstances in which a law is likely to violate the Kable doctrine are where:

1. The law is drafted so broadly (and the defences so narrowly) that the prospects
of challenging the law are remote

As detailed in this report, while there is technically no provision in the detention powers 
which would suspend the right to review or appeal a detention decision in a court, 
the powers of the authorised officer to make a detention decision are so broad and 
unchecked as to make such a review a mere formality. Similar to the circumstances in 
Totani, a judge hearing a challenge to a detention decision would be in the position of 
reviewing powers in the legislation being so broad that the outcome of any application 
if effectively pre-determined.

2. The procedural safeguards, such as the burden and standard of proof, fall far
short of traditional common law standards

According to a clear reading of the provisions of the detention powers, there is no 
meaningful standard of proof to clear in order to make a valid detention decision. It is 
only necessary to claim that the official believes it would be reasonable necessary to 
eliminate or reduce a serious public health risk. Other common law safeguards, such 
as the right to legal representation, is left uncertain as it is dependent on whether the 
authorised officer considers it a reasonable request (section 165BG).

3. There is little or no meaningful opportunity for an affected person to participate
and challenge a proceeding

Judicial review of a detention decision is an ineffective oversight mechanism. 
Alternative mechanisms for review of a detention decision are carried out by Detention 
Appeals Officers are convoluted and are carried out by a person appointed by 
the health minister, meaning the same institution which is enforcing the detention is 
responsible for reviewing the same detention, who may be inclined to err on the side of 
maintaining detention because, for instance, an adverse finding could undermine the 
agencies’ own claimed authority. 

By satisfying the above grounds of invalidity under the Kable doctrine there is a sound 
argument that the powers conferred by Division 5 and 6 of Part 8A of the Public 
Health and Wellbeing Act 2008 (Vic) amount to a conferral of power to the executive 
government which breaches the separation of powers and is therefore incompatible 
with the Australian Constitution.  



The wider context

The concerns about how extraordinary powers might be used is not unreasonable. 
The exercise of powers under the Public Health and Wellbeing Act 2008 as a part of 
the state’s Covid-19 pandemic response has seen Victorians required to comply with a 
suspension of their rights and freedoms that is unprecedented in this country. 

As research by the institute of Public Affairs has highlighted, the state government’s 
response to Covid-19 has frequently been inconstant with the rule of law and in some 
cases has been potentially unlawful. This includes, relevantly, research explaining 
how the arrest of Ballarat woman Zoe Buhler was probably unlawful, because 
posting a political opinion on social media about a lockdown protest does not 
constitute the criminal offence of incitement.30 In light of this, it important to question 
the appropriateness, desirability, and unconstitutionality of detention powers and how 
they would be used by governments, particularly as the Covid-19 response continues, 
possibly indefinitely.

30 Morgan Begg, Daniel Andrews’ Pandemic Bill: The Attack on Our Democracy (Institute of Public Affairs Research 
Report, November 2021) 11.
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