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Executive Summary 

The time for action has arrived. After many years 
of lobbying and advocacy by Aboriginal people 
in the Northern Territory (NT), the four statutory 
Land Councils in the NT entered into the landmark 
Barunga Agreement on 8 June 2018. 

The Barunga Agreement set out the fundamentals 
of a path towards treaty and a new relationship 
between Aboriginal people, the NT Government and 
the broader population of the NT. In response to 
the Barunga Agreement, the Treaty Commissioner Act 
2020 (NT) was passed in the NT Parliament, creating 
the statutory office of Treaty Commissioner and the 
Office of the NT Treaty Commissioner. The office of 
the NT Treaty Commissioner was initially occupied 
by Professor Mick Dodson AO and as of 8 December 
2021, by Acting Treaty Commissioner, Tony McAvoy 
SC. 

The NT Treaty Commissioner has the following 
functions and powers under section 11 of the Treaty 
Commissioner Act 2020: 

• To gauge support in the NT for a treaty between 
the NT and Aboriginal peoples of the NT. 

• To consider what a treaty in the NT should seek 
to achieve. 

• To consider whether there should be one or 
multiple treaties in the NT. 

• To consider what form a treaty should take. 

• To consider what outcomes are possible for 
Aboriginal peoples of the NT under a treaty. 

• To research best practice processes to treaty 
negotiations and consider which process should 
be used. 

• To provide advice on matters related to a treaty 
between the NT and Aboriginal peoples of the 
NT. 

• To promote awareness of the Treaty 
Commission’s activities among Territorians. 

• To perform other functions conferred on the 
Treaty Commissioner by the Minister. 

Considering the functions of the Treaty 
Commissioner individually, this Report records the 

fulfilment of those functions as set out below: 

a. to gauge support in the NT for a treaty between 

the NT and Aboriginal peoples of the NT; 

The office of the NT Treaty Commission has 
conducted extensive consultation in the NT 
with communities, Land Councils and Aboriginal 
community organisations. This consultation has 
shown there is clearly significant support in the 
NT for treaties between the NT Government 
and First Nations of the NT. Details of this 
consultation can be found in Section 1.3 of this 
Report. 

b. to consider what a treaty in the NT should seek 

to achieve; 

The Treaty Commission has considered what 
a treaty or treaties in the NT should seek to 
achieve, and determined that the fundamental 
objective of Treaties in the NT is to achieve 
the highest levels of self determination that 
each First Nation may conceivably attain. 
The fulfilment of this objective will result in 
different outcomes for different First Nations, 
and will be redefined over time. Ultimately, 
treaties between First Nations and the NT must 
be firmly focussed on enabling First Nation self-
government; the exercise of decision-making 
responsibility must be viewed in this context. 

In this regard, treaties will facilitate and build 
upon the promise of self-determination 
underpinning the Aboriginal Land Rights 
(Northern Territory) Act 1976 (Cth)and the NT 
Government’s Local Decision Making process. 

c. to consider whether there should be one or 

multiple treaties in the NT; 

The clear message to the Treaty Commission 
during consultations has been that there is a 
need for multiple treaties in the NT securing 
the sovereign status of each First Nation and 
facilitating their self-government. However, 
consultation has also been clear in disclosing 
that there is a need to, as far as possible, bring 
all Aboriginal people resident in the NT along 
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in the treaty process. Just as significantly, 
international and interstate experience tells 
us that there must be a transparent and 
balanced framework within which the individual 
treaties can be negotiated. In this Report, that 
framework has been referred to as a Treaty-
Making Framework and the broad agreement 
referred to as the Territory Wide Agreement 
(TWA). The TWA itself is a form of treaty and 
should be understood as such. The negotiation 
of that framework will need to be owned and 
mandated by the First Nations and, in the end, 
entered into by a sufficient collective of NT First 
Nations, the NT Government , if appropriate 
the Federal Government, and the individual 
First Nations wanting to engage in treaty 
negotiations according to that framework. 
Further information on the proposed Treaty-
Making Framework is at Chapter Three of this 
Report. 

d. to consider what form a treaty should take; 

The Treaty Commission considers that, ideally, 
treaties in the NT ought to be tripartite 
agreements between the First Nations, the 
NT Government and the Commonwealth 
Government. Throughout the consultation and 
report-writing period, the Federal Government 
had a policy position that First Nations treaties 
were a matter for the States and Territories. 
However, the change in Federal Government 
following the general election on 21 May 2022 
has also brought a change in the Federal policy 
in relation to the Uluru Statement from the 
Heart, and by extension the role the Federal 
Government will play in the support for and 
negotiation of treaties and truth-telling. 

Notwithstanding the change in policy, Federal 
Government participation, in earnest, may take 
some time and the processes outlined in this 
Report will need to continue in the expectation 
of Federal participation, funding and 
contribution to compensation and reparations. 

e. to consider what outcomes are possible for 

Aboriginal peoples of the NT under a treaty; 

The outcomes that are possible for Aboriginal 
peoples of the NT have been considered and, 
while the process of settling on a broad range 
of negotiation topics and minimum outcomes 
in a TWA is something that only the First 
Nations can do in negotiation with the NT 
Government, the following topics emerge from 
the consultations to date: 

• Self-government 

• Local and Territory wide recognition and 
representation for First Nations 

• Independent decision making at a local level 
and participation in the democratic process 

• Economic independence 

• Reparations 

It is important to note that the facilitation of 
a Territory wide First Nations representative 
body is also recommended. While much work 
has been done since May 2017 when the Uluru 
Statement from the Heart was delivered to 
the nation to identify how a national voice to 
parliament could work, little has been done in 
the NT. There is no doubt that there is a proper 
place for a representative voice to parliament 
but there are many options that must be 
considered to ensure a model that meets the 
demands of the First Nations of the NT. This 
issue is discussed in detail in this Report and a 
mechanism to allow First Nations control over 
the model has been recommended. 

It is also significant that self-government 
features so prominently as a future goal for 
First Nations in the NT. This focus on localised 
governance that reflects traditional decision 
making, is a uniquely Territory response borne 
of a very successful land rights regime and 
lengthy experience in self-governance in 
community councils prior to the introduction 
of ‘super shires’ in 2008. The strength of First 
Nations desire for more direct and localised 
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government is deep and persistent. It is also 
very achievable in the non-municipal areas of 
the NT where almost the entirety of the shire 
councillors are First Nations people. 

f. to research best practice processes to treaty 

negotiations and consider which process should 

be used; 

Significant volumes of material have 
been considered to assist in developing 
recommendations for a treaty-making process 
in the NT. A great deal of consistency exists 
between the proposed NT process and the 
processes being applied in Victoria. This is no 
coincidence. In both the NT and the State of 
Victoria great regard has been had to the ‘Made-
in-British Columbia’ treaty process developed 
and implemented in British Columbia, Canada. 
However, the process in British Columbia 
cannot be directly adapted to the Australian 
circumstances as the First Nations infrastructure 
that exists within the political landscape in 
British Columbia, and has existed in some form 
since the 1800’s, is still being developed in this 
country. 

This Report recommends the development of 
First Nations infrastructure to allow for a TWA 
to be entered into and for local First Nation 
recognition and representation, as vehicles for 
self determination in themselves, and as pre-
cursors to self-government and individual First 
Nation treaties. 

g. to provide advice on matters related to a treaty 

between the NT and Aboriginal peoples of the 

NT; 

The Treaty Commission, through its 
development of this Report and through 
submissions to the NT Parliament in relation 
to the NT Government Local Decision Making 
policy, has and will continue to provide advice 
on matters related to a treaty between the 
Aboriginal peoples of the NT and the NT 
Government. 

h. to promote awareness of the Treaty 

Commission’s activities among Territorians; 

The Treaty Commission has engaged in 
significant activities to promote awareness 
of its activities. This includes the production 
and distribution of a discussion paper, 
individual meetings with organisations and 
land councils, Ministers and their staffers, 
departmental officers, maintenance of social 
media, development and participation in a 
treaty webinar, radio and mainstream media 
interviews. 

i. to perform other functions conferred on the 

Treaty Commissioner by the Minister. 

The Minister has not conferred any other 
functions on the Treaty Commissioner to date. 
However, this Report recommends that the 
Minster confer some functions on the Acting 
Treaty Commissioner to facilitate the transition 
to the next stage of the treaty process. 

In delivering this report to the Minister, the Acting 
Treaty Commissioner has fulfilled the existing 
statutory functions of the Treaty Commissioner 
pursuant to the Treaty Commissioner Act 2020. 

The Final Report sets out the Treaty Commission’s 
recommendations for a Treaty-Making Framework 
for the Northern Territory. The Report recommends: 

Treaty Commissioner Recommendations 

1. The establishment of a First Nations Forum 
through which Aboriginal Territorians can endorse 
a Treaty model and decide how First Nations 
should be represented in Treaty negotiations. 

2. The development of a Treaty process that allows 
for the negotiations of many individual Treaties 
between the NT Government and First Nations 
(or coalitions of First Nations). This would include 
negotiation of: 

a. A Territory-Wide Agreement, which would 
be negotiated first and would set out the broad 
scope, minimum standards, key principles and 
mandatory terms necessary for all subsequent 
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treaty negotiations in the NT. 

b. Negotiation of individual treaties between 
First Nations (or coalitions of First Nations) and 
the NT Government. 

3. The development of a process for First Nations 
to gain official recognition as First Nations and 
transition to a First Nation Government. 

4. The development of an Office of Treaty-Making 
within the NT Government to coordinate NT 
Government responses to Treaty-making. 

5. The extension and expansion of the Treaty 
Commission to become a Treaty and Truth 
Commission under new Territory legislation, to 
progress truth-telling work across the NT and 
practically support First Nations prior to and 
during the Treaty negotiation process. 

6. The creation of an Aboriginal Ombudsman 
position to respond to complaints regarding 
government participation in the Treaty process. 

7. The creation of a First Nations Treaty Tribunal 
to deal with disputes in relation to First Nation 
membership and boundary, and in relation to 
Treaty performance. 

8. The delivery of significant legislative reform to 
underpin this work, namely through: 

a. The development of a Treaty and Truth 
Commission Act 2022 to act as the legislative 
basis for negotiating the Territory-Wide 
Agreement, setting up the Treaty and Truth 
Commission and recognising First Nations. 

b. The development of a First Nations Self-
Government Act (FNSGA) to provide the 
legislative basis for First Nations to seek 
recognition and transition to First Nation 
Governments. 

c. Amendment of the Local Government Act 
2019 (LGA) to acknowledge Traditional Owners, 
confine the LGA to municipal areas as the 
FNSGA expands, incorporate human rights 
principles and provide greater decision-making 
mechanisms for First Nations people in local 
councils. 

9. Ensuring both First Nations and the NT 
Government take concerted steps to become 
‘Treaty-ready’ and in a position to negotiate and 
implement treaties on equal footing. 

Implementation Recommendations 

In response to the Final Report, it is recommended 
Minister should: 

1. Confirm the NT Government support for: 

• the concept of treaties with the First 
Nations of the NT; 

• the concept of a truth telling commission 
looking at historical and continuing 
injustices; 

• the overall direction set out in the Final 
Treaty Report; 

2. Write to the four statutory Land Councils to seek 
input to the development of: 

• a new Treaty and Truth Commission Act; 

• a draft First Nations Self Government Bill; 

3. Confirm support for a First Nations Forum to be 
held within the following twelve months; 

4. Confirm commitment to the repeal and 
replacement of the Treaty Commissioner Act 2020 
(NT) with a new Treaty and Truth Commission Act 
prior the end of the 2022 calendar year; 

5. Confirm the budget allocation for the Treaty 
Commission for 2022/2023 through to 
2024/2025 

6. Announce the establishment of a Treaty-Making 
Fund into which funding will be paid to ensure 
that there are adequate resources to fund the 
Treaty process. 

7. Following the receipt of correspondence from the 
Minister the four statutory Land Councils should 
be invited to: 

a. Work with the office of the Parliamentary 
Counsel to develop a consultation draft of a 
Treaty and Truth Commission Bill, with APONT 
more broadly regarding the Bill, and assist in 
the consideration and passage of the Bill; 
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b. Work with the Minister’s office with a view 
to holding a First Nations Forum within 12 
months; 

c. Work with the office of the Parliamentary 
Counsel to develop a consultation draft of 
a First Nations Self Government Bill and 
commence broad consultation on the Bill; 

d. Work with the Minister and Government to 
develop a sustainable funding model to ensure 
adequate funding for the Treaty and Truth 
processes. 

There are numerous matters about which it is 
inappropriate for a Treaty Commissioner to express 
any opinion. To do so would be a departure from 
the principle of self-determination. However, we 
are confident that the Treaty-Making Framework 
set out in this Report provides the articulation of 
principle, the guidance and the practical measures to 
give effect to the expressed views of First Nations 
people in the NT, without interfering with each First 
Nations right to self-determine. 



Treaty in the NT is necessary. Aboriginal Territorians’ 
collective history of dispossession is built on racism, 
violence, massacres, and a lack of humanity held 
by colonisers towards First Nations’ sovereignty 
and personhood. A Treaty in the NT will go some 
way to responding to and recognising historical 
and continuing injustices, and will offer a path 
forward for First Nations, governments, and the 
wider community to come together in a way that is 
defined by equality, respect, reparation and a mutual 
acknowledgement of the First Nations’ inalienable 
right to self-determination on their land. 

Since its commencement in March 2019, the NT 
Treaty Commission has consulted with Aboriginal 
people across the NT and conducted research to 
inform the development of a framework for Treaty 
negotiations between First Nations Territorians and 
the NT Government. 

The work of the Treaty Commission has previously 
been outlined in an Interim Report delivered in 
March 2020 and a detailed Discussion Paper 
delivered in June 2020. This Final Report 
builds upon this previous work to deliver the 
Treaty Commission’s commitment to provide 
recommendations to the NT Government on the 
development of a framework for future Treaty 
negotiations. These recommendations are informed 
by a two-stage consultation process undertaken by 
the Treaty Commission in 2020 and 2021; a desktop 
review of national and international Treaty models; 
and consideration of the NT’s unique political, 
historical and legal context. 

The development of a Treaty-Making Framework 
for the NT is timely. The recent release of the 
Indigenous Voice Co-Design Final Report, existing 
commitments under Closing the Gap and the NT 
Everyone Together Aboriginal Affairs Strategy, coupled 
with work already underway through engagement 
mechanisms such as Local Decision Making and 
Empowered Communities, reflects the readiness 
of both government and community to forge a 
new path towards meaningful reconciliation and 
engagement. The Treaty-Making Framework 

outlined in this report is the preferred model to 
guide this work. It sets out a model of partnership 
that ensures First Nations communities are centred 
and provided with genuine decision-making power. 

Chapter One analyses the legal, historical and policy 
context of the NT to determine key contextual 
parameters a Treaty-Making Framework must 
operate within. Learnings from national and 
international Treaty-making examples are considered 
to ensure the NT model can incorporate best-
practice methods from other contexts. This chapter 
proceeds to analyse key themes arising from the 
Treaty Commission’s consultation process to ensure 
the perspectives of First Nations underpin the 
Treaty-Making Framework. 

Chapter Two summarises these key themes and 
contextual parameters as three core principles that 
must underpin the development of a Treaty-Making 
Framework in the NT – that is, any Treaty must take 
a First Nations-based, human rights-based, and self-
government-based approach. Recommendations 
are put forward as to how these three principles 
can practically frame the NT’s Treaty process. It 
is posited that, under these principles, the Treaty 
process will empower First Nations to negotiate 
with government in a manner that respects and 
places at the centre their legitimate rights as First 
Nations and leads to the formal recognition of self-
government in the NT. 

Chapter Three proceeds to set out the Treaty 
Commission’s recommended Treaty-Making 
Framework for the NT. This Framework 
operationalises the three core principles outlined 
in Chapter Two. A Treaty negotiation model is put 
forward whereby First Nations establish a NT First 
Nations Representative Body that can negotiate 
enter a Territory-Wide Agreement with the NT 
Government that provides the overarching structure 
and parameters for the negotiation of subsequent 
Treaties between individual First Nations (or 
coalitions) and the NT Government. 

Introduction 
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11 



The Territory-Wide Agreement will also provide 
protections for all Aboriginal and Torres Strait 
Islander people in the NT, ensuring that nobody is 
left behind. 

Simultaneous to this process, the Framework 
recommends a process through which First Nations 
can move towards self-government. Given the 
Territory’s unique circumstances, the proposed 
self-government mechanism is seen by the Treaty 
Commission as the foundation stone for the treaty 
process. Significant legislative reform is required to 
practically realise this Framework; these matters are 
discussed in great detail in the Report. 

Chapter Four summarises practical next steps both 
the NT Government and First Nations communities 
will need to take in order to implement this Treaty-
Making Framework. This includes consideration of 
the financial resources required to meaningfully 
realise a Treaty-Making Framework in the NT. 
Suggested timelines are also included, providing 
a clear path forward for the commencement of a 
Treaty process over the next four years. 

A Treaty in the NT will go some way 
to responding to and recognising 
historical and continuing injustices, 
and will offer a path forward for 
First Nations, governments, and the 
wider community to come together 
in a way that is defined by equality, 
respect, reparation and a mutual 
acknowledgement of the First Nations’ 
inalienable right to self-determination 
on their land. 
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Chapter One: 
Historical 
Background and 
Contextualisation 
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This chapter first outlines what a Treaty is, drawing on national and international examples 
of Treaty-making. A review of the NT’s unique contextual environment then follows, which 
establishes the broad contextual parameters within which a Treaty process in the NT must 
operate. The second part of the chapter proceeds to analyse key themes arising from the 
Treaty Commission’s two-stage consultation process, reinforcing the need for the voices and 
perspectives of First Nations people to underpin all aspects of the Treaty process. 

1.1 - What is a Treaty? 
A Treaty is a formal, legally binding instrument reached through respectful political negotiation between 
government and Aboriginal groups in which both sides settle outstanding claims.1 As a formal agreement that 
draws on past differences to set out the basis of future dealings, a Treaty enables historical conflicts to be set aside 
in favour of respectful and harmonious coexistence. 

Treaties are made by parties freely negotiating or 
‘treating’ with each other to work out the terms of 
a mutual agreement. A minimum of two parties are 
needed to make a Treaty.2 This Report proposes that 
the NT Government and First Nation Territorians 
(either individually or collectively) will be parties 
to each Treaty. The act of entering into a Treaty 
represents a profound commitment between 
people that, once made, cannot be broken or 
ignored without staining the name of the nation or 
government that breaks it.3 

The key difference between Treaties and other 
Agreements is that Treaties are a political settlement 
that must lead to some form of self-government. In 
the context of the NT, a Treaty process must provide 
First Nations Territorians with legitimate agency, 
must shift power from government to First Nations, 
and must honour First Nations’ right to genuine self-
determination. 

As noted in the NT Treaty Commission Interim 
Report, Aboriginal Territorians have been 
disenfranchised by the tide of history. Aboriginal 
peoples’ rights have not been formally recognised 
by past NT governments; and their rights have been 
adversely impacted by a racist historical portrayal 
of Aboriginal people as ‘uncivilised savages’.4 This 

racist notion has underpinned past policy responses 
to Aboriginal people, and has created a victim 
narrative that has historically stripped Aboriginal 
communities of their agency. The Treaty process 
represents a new chapter for Aboriginal Affairs in 
the NT in which government and First Nations can 
create a relationship marked by mutual respect, 
reconciliation and reparation. 

Delivering a Treaty for the NT is the right and 
moral thing to do.5 It is a nation-building and 
strengthening exercise that will create a stronger 
NT, unified by equality and respect for First Nations 
people.6 Given that genuine Aboriginal control and 
self-determination is linked to better outcomes 
for Aboriginal people, the delivery of a Treaty is 
also expected to foster improved outcomes for 
Aboriginal Territorians.7 Further, Treaty will address 
unfinished business and provide justice to Aboriginal 
Territorians for past wrongs. Consideration of these 
factors will be explored in greater detail later in this 
report. 
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1.2 - Key Contextual Considerations 

National and International Treaty Context 

Around the world, Treaties are accepted as a way 
of reaching a negotiated settlement between First 
Nations peoples and those who have colonised their 
lands. Treaties have been formed in Aotearoa (New 
Zealand), Canada, Norway, Sweden, Finland, Japan, 
Greenland and the United States of America.8 

Along with the NT, Treaty-making processes are 
now officially on the legislative agendas in Victoria, 
Queensland, South Australia and Tasmania.9 South 
Australia commenced a treaty process in 2016 but 
it was abandoned with a change of government in 
201810, and has now been recommenced with a 
following a further change after the 2022 election. 
Even though there is no formal treaty process 
in Western Australia, the $1.3 billion native title 
settlement (the Settlement) between the Western 
Australian Government and the Noongar people 
in the south-west of that State has been hailed by 
some as the nation’s first negotiated Treaty.11 The 
Settlement, which covers 200,000km2 including 
the capital city of Perth12, is significant because 
it is the first agreement between an Australian 
state government and First Nations people and 
it is confirmed through binding state legislation. 
However, the Settlement did not provide for a 
transfer of power to the Noongar People. 

Appendix A outlines national and international 
examples of Treaty-making that have been drawn 
upon to understand and contextualise a path 
forward for Treaty-making in the NT. Appendix 

B considers the Tla’amin Treaty process in British 
Columbia in further detail. 

The Aotearoa New Zealand approach outlined 
at Appendix A provides important insights into 
the governance structures needs to progress 
Treaty settlement discussions. The Aotearoa New 
Zealand experience shows that, in order to have 
a strong settlement process, there must be an 
office or agency within government to ensure 
the government meets its Treaty settlement 
commitments. In the case of New Zealand, this work 
is led by Te Arawhiti (the Office for Māori Crown 

Relations). 

Whilst the Aotearoa New Zealand model offers 
useful insights to assist the NT treaty-making 
process, the significant contextual differences 
between the two locations limits the model’s 
overall applicability. In Aotearoa New Zealand, a 
historical Treaty has been used as a basis against 
which modern claims are being made for settlement. 
This is in stark contrast to the NT, where there is 
no historical Treaty in place and where the process 
must be one of modern-day negotiation as opposed 
to claim-making. 

The treaty context in British Columbia shares more 
similarities with the NT context and, as such, has 
been drawn upon throughout this Report to inform 
numerous aspects of the proposed NT Treaty-
Making Framework. British Columbia did not have 
a historical treaty and has pursued a modern treaty 
negotiation process in a similar manner to what is 
being proposed for the NT. 

Key learnings from these Treaty-making processes 
include: 

1. Maintaining and building relationships with 
neighbouring First Nations is a key success factor 
in Treaty negotiations. 

2. The Treaty process must be supported by formal 
institutions. 

3. There needs to be an equality of standing of 
negotiating parties. 

4. Treaty Commissions must be afforded sufficient 
powers to hold negotiating parties to account. 

5. Treaty processes must aim to build trust with 
First Nations, and must be adaptive to the 
changing needs of First Nations communities. 

6. Treaty reparations should be grants-based, not 
loan-based. 

7. Treaty-making takes time and should not be 
rushed. 

Whilst national and international Treaty models 
differ in their size, nature and level of complexity, 
the common thread is that they are place-based and 
their construction is a reflection of the aspirations of 
First Nations people. 
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The Northern Territory’s Historical, Legal 
and Policy Context 

Historical Context 

The NT’s chequered history in regards to Aboriginal 
affairs is itself evidence of the need for Treaty. The 
absence of agreement-making in the NT’s past 
demonstrates a historical lack of respect held by 
colonisers in relation to First Nations’ personhood 
and sovereignty. It is only by acknowledging the 
painful and dark aspects of the NT’s past that 
government and First Nations communities can 
learn and move forward together. 

The tide of historical injustices experienced by 
Aboriginal Territorians provides important context 
for Treaty-making in the NT. Settlers disregarded 
First Nations Australians by stealing resources, 
kidnapping women and interrupting ceremonies. 
When First Nations responded by spearing 
colonisers and their cattle, colonisers took this as 
licence to seek disproportionate reprisals in the 
form of widespread massacre of Aboriginal people. 
The first recorded massacre in NT history occurred 
at Fort Wellington in 1827, when settlers killed 
approximately thirty Iwaidja men, women and 
children by cannon.13 The last recorded massacre 
of First Nations Australians took place in 1928 at 
Coniston. These killings occurred over several weeks 
and began in response to the murder of Fred Brooks, 
a white man who had allegedly stolen an Aboriginal 
man’s wife. The official death toll was 31, but more 
accurate estimates range from 62 to 200 deaths.14 

In 2018 – the ninetieth anniversary of the massacre 
– there were still witnesses alive to remember 
the horror and devastation. According to Dinny 
Jampijinpa Nolan, 

They kept shooting until they ran out of 
bullets. We heard gunshots and ran to the 
nearby valleys and hills… Every one of them 
ran away, even my father and us mob. 
We all scattered. We were all together 
on the top of the hill, frightened.15 

Testimonies such as this are a stark reminder that 
historical massacres, and the lack of justice afforded 
to victims in their aftermath, continue to impact 
First Nations Territorians. The historical lack of 
Treaty-making between settlers and First Nations 
condemned untold numbers of innocent people to 
violent deaths and fuelled the normalisation of racial 
violence. 

Historian Alan Powell noted that, whilst “some 
[pastoralists] ruled by the rifle”, others approached 
First Nations engagement using a “bizarre pattern 
of savage racial conflict and frontier paternalism”.16 

Under this paternalistic approach to engagement, 
government and Christian groups set up institutions 
and missions that exercised paternal control over 
the lives of Aboriginal people. The most devastating 
impact of this paternalism was the forced removal 
of children – the Stolen Generations. Despite the 
professed aims of removing children for their own 
good and putting First Nations into missions for 
their own protection, these institutions were known 
to be inhumane and unsanitary, even for the time. In 
1907, for example, Dr W. Ramsey Smith argued that 
the Mud Island Lazaret Leprosarium - commonly 
known as ‘Living Hell’ was “unsuitable for any being 
of the human species”.17 

In 1936, a Department of the Interior employee 
said that “I have visited the Half- Caste Home [in 
Darwin] on a number of occasions and was impressed 
with the tragedy of the situation and the poor 
attempt of the Government to meet it”.18 In 1951, 
the superintendent of the Phillip Creek Native 
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Settlement was imprisoned for sexual assault of the 
residents, and the Acting District Officer stated that 
he could ‘not find words with which to adequately 
condemn the past practice of locking the children up 
in buildings of this character [at the Settlement]’.19 

Survivors of these institutions and their descendants 
continue to grapple with the trauma of physical, 
sexual and psychological abuse today. 

Despite being associated with the later policy era 
of assimilation, NT authorities had recommended 
removal of children from at least 1913, especially 
of so-called ‘half castes’.  It was in this year that 
Chief Protector Walter Baldwin Spencer released his 
Preliminary Report on the Aboriginals of the Northern 
Territory20 (the Preliminary Report). Spencer, like 
many government authorities, rationalised the 
paternalistic policy of forced removal by portraying 
First Nations people as naïve, ‘stuck in the stone 
age’, and as having the mental capacity of a child. He 
recommended that ‘no half-caste children should 
be allowed to remain in any native camp, but they 
should all be withdrawn and placed on stations 
… even though it may seem cruel to separate the 
mother and child, it is better to do so’.21 However, 
uncensored slips reveal that these paternalistic 
practices gave settlers a pretence for exploiting 
Aboriginal labour.22 In a separate context, Spencer 
revealed a truer ulterior motive for removal: 

…practically all the cattle stations depend on their 
[Aboriginal] labour and, in fact, could not get on 
without it, any more than the police constables 
could. They do work that it would be very difficult 
to get white men to do and do it not only cheerfully 
but for a remuneration that, in many cases, makes 
all the difference at the present time between 
working the station at a profit or a loss.23 

This practice of dismissing Aboriginal humanity 
whilst simultaneously relying on Aboriginal 
labour fuelled the NT for decades. For example, 
in a 1929 NT Government report, Queensland 
Chief Protector John William Bleakley argued for 
the need to educate Aboriginal people in order 
to “enhance their value as machinery” , noting 
“life in Darwin for many of the white families 
would be almost impossible without some cheap 
domestic labour, and the Aboriginal is the only 
suitable labour of the kind procurable”.25 

Despite facing massacres, exploitation, disease 
and other weapons of colonisation, Aboriginal 
Territorians fought back and survived. First Nations’ 
defence of their own sovereignty can be traced 
back to the first contact, when James Cook shot 
muskets at First Nations in Australia, prompting 
two Aboriginal men to throw stones and spears in 
return.26 Although some assertions of sovereignty 
and self-determination have succeeded, non-
Aboriginal Australians have often failed to address 
or understand them – either wilfully or otherwise. 
A key example of this occurred in 1963, when 
Yolngu people sent the Yirrkala Bark Petitions to 
Parliament. The signatories expressed concerns 
about mining leases on Yolngu land and asked that 
“no arrangements be entered into with any company 
which will destroy to livelihood and independence 
of the Yirrkala people.27 However, five years later, 
the government granted Nabalco a 42-year mining 
lease . In 1971, the Yolngu challenged the mine 
in court only to have their challenge quashed by 
Justice Blackburn, who ruled that native title did 
not exist in Australia and, if it had, it would have 
been extinguished, and even if it had not been 
extinguished, the claimants had not successfully 
proven their rights to the land.29 While this case set 
in motion the events that led to the Land Rights Act 
1976, the Yolngu’s right to their land had already 
been disparaged by the legal system. 

Aboriginal Territorians’ historical experience of 
massacre, forced removal and exploitation – and 
their resilience in the face of extreme dispossession 
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- is inextricably linked to present-day calls for a 
Treaty. One of the core aims of Treaty is to prevent 
the ignoring, diluting and impeding of Aboriginal 
peoples’ demands for rights and sovereignty. A 
Treaty, therefore, sets out an important path forward 
for Aboriginal people to seek justice for past wrongs, 
negotiate on equal footing with government, and 
address the unfinished businesses that colonisation 
has left in its wake. 

Further information relating to the Stolen 
Generation, including consideration of how the 
Stolen Generation fits into the Treaty story, is at 
Appendix C. 

Legal Context 

Legal recognition of First Nations’ occupation 
of Australia, identity, presence and rights are 
noticeably absent in the Constitution and laws of 
Australia . As noted by Sarah Joseph and Melissa 
Castan31: 

The Constitution and laws of Australia have 
characteristically reflected the denial of Indigenous 
identity, presence, laws and rights. Past examples 
include protection laws associated with policies of 
dispossession, assimilation and child removal, and 
laws that denied basic civil and political rights such 
as voting, political participation, citizenship and 
freedom of movement and association. 

For upwards of 65,000 years, Aboriginal Territorians 
held exclusive sovereignty over the continent 
and islands that are now known as Australia. 
Since 1788, however, laws imposed by colonisers 
have dominated the relationship between 
Aboriginal people and their land. This imposed 
legal relationship has been determined solely by 
colonisers and, subsequently, has legislated the 
exclusion and discrimination of Aboriginal people 
for more than 230 years. Treaty-making in the NT 

sits against this backdrop. In this context, Treaty 
negotiations should include consideration of 
legislative reform that enshrines First Nations rights 
and self-determination. 

The NT’s limited legal capacity as a Territory of the 
Commonwealth has important ramifications for 
the Treaty-making process. As a Commonwealth 
Territory, the scope of powers that can be exercised 
by NT governments is conferred and defined by 
the Commonwealth under the Northern Territory 
(Self Government) Act 1978 (Self Government Act). 
Any NT legislation giving effect to a Treaty must be 
consistent and comply with that Act and all other 
Commonwealth laws in operation across the NT, 
such as the Aboriginal Land Rights (Northern Territory) 
Act 1976 (ALRA), the Native Title Act 1993 (NTA) 
and the Racial Discrimination Act 1976 (RDA). If the 
terms of Treaties exceed the powers granted to the 
NT pursuant to the Self Government Act, or are 
inconsistent with any Commonwealth legislation, 
they will have no legal effect. 

The Treaty-Making Framework in the NT must also 
seek to support and build upon the work of the 
statutory Land Council’s while promoting a new and 
substantial role for First Nations. 

The Commonwealth has power to make laws for the 
NT pursuant to Section 122 of the Constitution. This 
equips the Commonwealth with legislative power 
to pass laws to void any Treaty concluded between 
the NT Government and any of its First Nations, 
including by amending the Self Government Act to 
expressly withdraw any power of the NT to conclude 
Treaties with Territory First Nations, subject to 
consistency with the RDA. 

It is with some degree of fortune that this report has 
been able to be delivered in the month following 
the 2022 federal election, which in turn has given 
new certainty to the Federal Government’s role in 
treaty-making and truth telling. The new Federal 
Government has expressed its strong support 
for an Uluru Statement from the Heart, and it 
component parts of constitutional reform and the 

Northern Territory Treaty Commission  |  Final Report  |  Chapter One: Historical Background and Contextualisation

 
  

  
 

 
  

 
 

 
 
 

 
  

 
 

  
 

 
 
 

 
 

 

 
 

 
 

 
 

 
 

  
 

 
 

 

 
 
 

 
 
 

 
  

 
 

 
 

  
 

 
  

 
 

 

 
 

 
  

 
 

  
 

 

 
 
 
 

 
 
 

 

18 



establishment of a Makarrata Commission. It is not 
unreasonable to expect that there may be support 
from the Commonwealth, the legal capacity of 
the NT Government to negotiate Treaties will be 
less precarious than it was under the previous 
policy. Ongoing dialogue with, and consideration of 
avenues of support from, the Commonwealth will be 
critical to ensure any Treaty realised in the NT and 
any law passed to support the Treaty process will 
be consistent Commonwealth engagement and will 
have meaningful and lasting legal effect. 

Policy Context 

Treaty-making in the NT strongly aligns with 
a swathe of existing commitments made by 
government in the Aboriginal affairs policy space. 
Both the Commonwealth and NT Government 
are pursuing a range of initiatives that have direct 
applicability to Treaty, including: 

• Voice 

• Closing the Gap 

• Local Decision Making 

• Empowered Communities 

• Uluru Statement from the Heart 

• Council of Australian Governments Pilot Projects 

• Aboriginal Justice Agreement 

• Barkly Regional Deal 

• Everyone Together Aboriginal Affairs Strategy 

The numerous – and at times overlapping – 
initiatives underway in the NT have caused 
confusion and consultation fatigue amongst 
community members. Indeed, Treaty Commission 
consultations highlighted the “busy and congested” 
nature of Aboriginal affairs in the NT, and found this 
policy environment has led to community members 
feeling a sense of confusion and disappointment. 
A policy landscape of this complexity also creates 
the potential for services gaps and a lack of 
accountability amongst stakeholders. 

Despite the abovementioned challenges, the 
policy landscape in the NT reflects government’s 

commitment to Aboriginal community-led control 
and decision-making. The Local Decision Making 
(LDM) policy is a core NT Government policy 
facilitating a new working relationship between 
Aboriginal communities and government agencies 
to support self-determination.32 Under LDM, NT 
Government agencies are partnering with Aboriginal 
communities to assist the transition of government 
services and programs to community control. This 
work is in recognition that building, supporting 
and investing in strong Aboriginal governance 
is necessary to ensure local people drive local 
solutions, and that Aboriginal organisations are 
supported to have control over their own affairs. At 
the time of writing this report, seven signed LDM 
Agreements are in various stages of implementation, 
including33: 

• Werenbun Homeland LDM Agreement 

• Groote Archipelago LDM Agreement 

• Yugul Mangi Development Aboriginal 
Corporation LDM Agreement 

• Jawoyn Association Aboriginal Corporation LDM 
Agreement 

• Gurindji Aboriginal Corporation LDM Agreement 

• Alice Springs Town Camps Heads of Agreement 

• Julalikari Council Aboriginal Corporation LDM 
Agreement. 

Under LDM, the NT Government and communities 
have already started working differently and 
engaging in mutually respectful partnership to 
progress First Nations’ self-determination. The 
clear consistencies between the LDM approach 
and Treaty provide an optimal environment for 
progressing Treaty discussions in the NT, and 
reflects the readiness of parties to come to the 
negotiating table. 

The new Closing the Gap in Partnership initiative, 
launched in 2021, noted the need to make 
structural changes in the way government works 
with Aboriginal and Torres Strait Islander people 
and ensure communities have a genuine say in 
the design and delivery of policies, programs and 
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services that affect them.34 The then-Chief Minister 
of the NT, the Hon Michael Gunner MLA, made a 
similar point in his speech at Barunga Festival in 
June 2018, noting: 

I know Aboriginal people make better decisions 
about how to develop their people, communities 
and resources in accordance with culture and 
custom than any bureaucrat in Darwin or Canberra 
ever could.35 

This recognition by both the Commonwealth and 
NT Government of the importance of Aboriginal-
led decision-making reinforces the need for a 
Treaty process in the NT. An opportunity exists 
for governments to use Treaty negotiations to 
guide their community engagement processes 
under Voice, Closing the Gap and other 
aforementioned initiatives. Further, the imminent 
negotiation of a Local and Regional Voice model 
across the NT creates a greater sense of urgency 
to rationalise the congested Aboriginal Affairs 
policy environment and align the implementation 
of the Local and Regional Voice model with a 
Treaty-Making Framework for the NT. 

Summary: Setting the contextual 
boundaries of a NT Treaty-Making 
Framework 

The above section has outlined the various 
contextual underpinnings within which a NT Treaty-
Making Framework must exist. Consideration of 
national and international best-practice examples 
reinforces the need for any Treaty to be place-
based and a reflection of the needs of First Nations 
communities. In particular, learnings from the British 
Columbian example reflects the need for First 
Nations to be at the centre of decision-making at 
every stage of the Treaty development process. 

An analysis of the NT’s historical context shows 
that calls for Treaty are inextricably linked to a long 

history of First Nations Territorians asserting and 
fighting for their rights against a backdrop of racism, 
massacre and dispossession. Any Treaty process 
must address past wrongs and act as a means 
through which government and community move 
forward together in a respectful manner. Ensuring a 
Treaty incorporates a process of First Nations 
self-determination will be central to achieving 
this goal. 

The NT’s unique legal context as a Territory of 
the Commonwealth necessitates that the Treaty 
process complies with Commonwealth legislation, to 
ensure Treaty negotiations have lasting legal effect. 
Legislative reform must also be considered as part of 
Treaty negotiations in recognition that current legal 
frameworks often do not provide adequate space 
for First Nations’ self-determination. 

The crowded Aboriginal Affairs policy environment 
in the NT will benefit from a Treaty process that 
provides a structure through which government can 
meaningfully engage with First Nations Territorians, 
and First Nations Territorians can meaningfully 
engage with government. With Local and Regional 
Voice negotiations set to commence imminently 
between the three tiers of government and First 
Nation stakeholders, the delivery of a Treaty-Making 
Framework to guide this process gains even more 
urgency. 

Ultimately, these contextual considerations 
show that it is imperative that the Treaty-Making 
Framework enables First Nations to exercise their 
sovereignty and pursue their aspirations. Aboriginal 
people must be empowered to consider what they 
want from the Treaty process, how they want their 
future to look, what opportunities they wish to 
create for future generations, and what powers they 
want to exercise in relation to their Country. For its 
part, the NT Government must learn from mistakes 
of the past and present – it must not control how 
First Nations choose to represent themselves, nor 
must it decide the nature of the process. Rather, 
the role of the NT Government should be one of 
support for First Nations as and when it is required. 
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Methodology 

The NT Treaty Commission undertook a two-stage 
consultation process to garner the perspectives and 
voices of Aboriginal people across the NT. 

Stage One 

In March 2019, the NT Treaty Commission 
commenced an introduction, education and 
awareness-raising program that ultimately led to 
consultations with more than 45 major Aboriginal 
representative bodies and organisations across 
the Territory. These initial consultations were an 
opportunity to introduce the Treaty Commission 
team to communities and explain the role of 
the Treaty Commission and the broader issues 
regarding Treaties between First Nations and the 
NT Government. The consultations were very 
positive and highlighted varying levels of knowledge, 
awareness and understanding about Treaties. 

As part of Stage One consultations, the Treaty 
Commission presented to a number of local, 
Territory and Commonwealth government 
departments and agencies and at numerous 
conferences, workshops and forums across and 
outside of the NT, including: 

• The NT Public Service Aboriginal Employment 
Forum 

• Aboriginal Leadership and Governance Forum 

• National Indigenous Lawyers Conference 

• Garran Ovation at the Institute of Public 
Administration Australia National Conference 

• Opening Ceremony at the Barunga Festival 

• Garma Festival 

Stage One consultation focused on discussion of the 
following themes: 

• What a Treaty is, or could be; 

• The role of the Treaty Commission; 

• Provision of a brief overview of what is 
happening in the Treaty space across Australia 
and overseas, with an emphasis on Victoria, 
Aotearoa New Zealand and British Columbia; 

• Introducing the concept that developing a Treaty 
or Treaties will take time; and 

• Affirming that engagement will be ongoing and it 
is important to establish an inclusive process that 
supports respect, good faith, equality of standing 
and cultural appropriateness across all stages of 
Treaty development. 

Stage Two 

Stage Two, a remote consultation program, 
commenced in October 2020. This consultation 
round continued the Treaty Commission’s 
awareness-raising work and shared the key concepts 
put forward in the Treaty Commission Discussion 
Paper (released on 30 June 2020) with communities. 

To reach as many Aboriginal Territorians as 
possible, the Treaty Commission flew approximately 
21,000km and drove more than 4000km. 
Approximately 1,500 people attended consultations 
across the Territory and the Treaty Commission 
received a warm welcome in all communities visited. 
Community representation differed between 
locations, with the Treaty Commission reaching 135 
community members at one location contrasted 
with zero attendance at another similarly-sized 
community. 

1.3 - Outcomes of Treaty Commission Consultations 
Any Treaty-Making Framework must be informed by the goals and aspirations of First Nations communities. This 
section explores the feedback and priorities set out by community members during the Treaty Commission’s two-
stage consultation process. 
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The number of people who attended community 
consultations depended on a number of factors 
including: 

• The level of pre-meeting support the Commission 
received from NT Government and Land Council 
staff; 

• The functionality and cohesion of the 
community; 

• The general level of existing knowledge about 
treaties and the historic struggle for self-
determination; 

• Sorry business and other community cultural 
business; 

• The weather; 

• School terms; and 

• Competing meetings. 

In turn, the format of consultation differed 
depending on: 

• Size of the group; 

• Age demographic, e.g. a different format for 
schools; 

• People’s availability; 

• Location (indoors vs outdoors); 

• Resources available, e.g. whether or not a screen 
was available to show a video; 

• The level of interest; 

• Nature of the group, i.e. a whole of community 
consultation vs a consultation with an 
organisation; and 

• Cultural authority of the group. 

Treaty Young Voices Roadshow 

With Aboriginal young people the fastest-growing 
cohort in the NT, youth engagement at every 
stage of the Treaty-making was a core facet of the 
Treaty’s consultation process. Youth engagement 
is particularly pertinent given that Treaty-making is 
not a fast process; future leaders, therefore, must be 
party to discussions regarding Treaty to ensure they 
are informed and included at every stage. 

In recognition of the importance of educating, 
upskilling and informing youth about Treaty-making, 
the Treaty Commission engaged acclaimed singer 
and composer Dr Shellie Morris to run the NT Treaty 
Young Voices Roadshow. In 2021 Dr Morris spent 
six months listening to the voices of young people 
across the Territory and supporting them to engage 
with Treaty through the medium of music and song. 
As part of the Roadshow, Dr Morris worked with 
Year 11 and 12 students from Tennant Creek, Alice 
Springs, Yirrkala, Barunga and Darwin, encouraging 
them to pen their own music and song reflecting 
their understanding of Treaty. Five original songs 
and video clips were created during the Roadshow, 
communicating young peoples’ desire for Treaty in 
the NT. These songs, which were released between 
2 December and 15 December 2021 and are 
available on the Treaty Commission Facebook page 
and Instagram36, included: 

• “Truth, Treaty and Sovereignty” – created on 
Mparntwe by young people from Centralian and 
Yirara Colleges 

• “My Treaty” ” Jurnkkurakuurr/Tennant Creek 

• “When I Grow Up” Taminmin High School, 
outskirts of Darwin (Larrakia country) 

• “Treaty Now” Yirrkala on Yolngu country in 
north east Arnhem Land 

• “For a Better Future” – Barunga on Jawoyn 
country 

The Roadshow also engaged with parents, carers, 
schools, language keepers, Elders and local 
musicians. These stakeholders engaged in the 
Roadshow by empowering young people to raise 
their voices and safely ask questions and share 
knowledge about Treaty. 

By using music and song-writing as a tool for 
exploring youth responses to Treaty, the Treaty 
Commission was able to artistically harness young 
peoples’ passion and strength and gained insights 
into youth perspectives on Treaty through an artistic 
medium. 
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Key themes arising from consultation 

During stage one consultation, communities 
expressed a strong interest in Treaty and the work 
of the Treaty Commission, as well as a desire to 
understand what practical differences a Treaty may 
be able to make for communities on the ground. 
There was a strong desire communicated for Treaties 
at a local level, with an acknowledgement this may 
also involve a Territory-wide Treaty which sets 
minimum standards and provides an overarching 
framework guiding local-level Treaties. 

Stage One consultation also unveiled a number of 
community concerns regarding the longevity of 
Treaties and concern about what might happen 
to Treaty negotiations if there is a change of 
government in the NT. Communities expressed 
some scepticism as to the value of NT-based 
Treaties without a national Treaty or Treaties in 
place, and a keen awareness of the aforementioned 
Constitutional and legal issues facing the Territory 
as well as the risks of establishing a Treaty without 
Commonwealth involvement. 

Communities advised of their acceptance that, 
even if a Treaty-Making Framework is implemented, 
the negotiation of Treaties will take the time to 
negotiate based on each community’s level of Treaty 
readiness. 

These themes were further reinforced by 
communities during the Stage Two consultation 
process. Discussion focused on the following points: 

• An overwhelming level of support for Treaties 
and the self-determination embodied in them. 

• A concerted push by Aboriginal Territorians 
across the NT to have a much greater say in the 
matters affecting their daily lives, noting that 
many people felt disempowered. 

• Whilst there was some impatience that the 
Treaty journey will take time, there was a 
stronger view that it is important to take the time 
to do things properly and to get it right. 

• The importance of homelands and outstations to 
the futures of Aboriginal people. 

• Recognition that Treaty is a complicated topic 
that is potentially overwhelming for some to 
absorb fully in a single sitting. The need for an 
ongoing education and awareness program was 
stressed in many locations. 

• Keen desire for Treaty education to be taught as 
part of the high school curriculum, especially in 
remote schools. 

• A consensus that there needs to be multiple 
Treaties: that is, that the Framework must allow 
for Treaties between each First Nation or a 
coalition of (eg. Neighbouring) First Nations and 
the NT Government. 

• There is a strong view that current government 
approaches are not working for Aboriginal 
people in the NT. There is a keen sense that 
transformational change is required. 

• Displeasure with the structure and role of local 
government and a need for significant reform, 
noting that this had nothing to do with the 
people involved in local government. 

• Concern about the risks associated with the 
Commonwealth government not being involved 
in the NT Treaty process as well as their 
Constitutional powers with respect to Territories, 
resulting in questions about how we best 
mitigate that risk. 

• The importance of water and water management; 
particularly to Aboriginal people in the Katherine 
region and further south, and concerns about 
the quality of drinking water as well as the way in 
which water allocations for commercial purposes 
are made. 

• The importance of culture and language and 
a sense that not enough is being done to 
preserve it. In the Top End, the need for bi-
lingual education was reinforced at a number of 
communities. 

• Given the history of colonialism in the NT, a lack 
of trust in Government(s) generally and their 
capacity to honour their commitments both in 
action and spirit. 

• The importance of truth telling and the view that 
there is unfinished business without truth telling. 
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Treaty is so important to 
have in our lives, we all have 
to come together, no matter 
what skin colour or race. 

We made music about 
coming together … when 
you come together it is 
more powerful, you can 
get the word out there 
and everyone will listen. 
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This came across very strongly. Emotions from 
past atrocities are still raw and real for many 
people. 

Whilst the above discussion points touch on a 
range of topics and perspectives, they can be 
broadly summarised as three key themes that were 
consistently brought to the Treaty Commission 
throughout the consultation process: 

1. Aboriginal people must make their own decisions 

about Treaty, and should be empowered to 

negotiate Treaty on their own terms. 

2. Aboriginal people see Treaty as a means through 

which to right past wrongs and reaffirm human 

rights that have been historically ignored and 

overridden. 

3. Communities have been let down by past 

and current government approaches, and 

transformational change is needed in the way 

Aboriginal people govern themselves and 

support by the NT and Local government. 

These themes are consistent with feedback received 
from young people during the Youth Roadshow. As 
noted by Dr Morris37: 

To visit these communities and elevate the voices 
of the young people who will be leading our 
society soon has been such a privilege. These 
smart, passionate young people have big hopes 
for the future…Throughout the Roadshow, young 
people have learnt more about Treaty, the focus 
on it being driven by First Nations, the focus on-
self-governance and to be informed by the UN 
Declaration on the Rights of Indigenous Peoples. 

Insights from the Young Voices 
Roadshow 

In Alice Springs, Centralian College 
student Aaliyah Anderson (Yiman/ 
Gungalu) said: 

Expressing similar views, Tyrone 
Charlie, who hails from Borroloola 
and is a Year 12 student at Yirara 
College in Alice Springs, said: 



Conclusion – Learnings from Context and 
Consultation 

The themes arising from the two stages of Treaty 
consultation, and the analysis of existing contextual 
factors, unveil three key principles that must 
underpin a Treaty-Making Framework in the NT. 

A Treaty-Making Framework should: 

1. Follow a First Nations-based approach: Empower 
Aboriginal people to make their own decisions 
about Treaty and negotiate Treaty on their own 
terms, including: 

a. Acknowledging that the status of First 
Nations as free self-governing people was 
totally disregarded throughout the NT’s 
history, and their consent to colonisation of 
the NT was not sought or considered. 

b. Recognising the standing of First Nations as 
distinct political communities. 

2. Follow a Human Rights-based approach: Strive to 
right past wrongs and reaffirm human rights that 
have been historically ignored and overridden, 
including: 

a. Making substantive reparations for material 
loss and human damage. 

3. Follow a Self-Government-based approach: 
Pursue transformational change in the way 
government approaches working with Aboriginal 
people, including: 

a. Recognising First Nations’ right to self-
determination with decision-making and 
control that amounts to self-government. 

b. Incorporating a clear statement of the equal 
standing of parties and defined procedural 
standards for negotiations. Parties must 
recognise each other and participate in 
negotiations based on complete equality. 

c. Negotiating in good faith and agreeing to the 
terms of their future relationship on an equal 
basis and in mutual political recognition. 

Treaty negotiations must also align with 
Commonwealth legislation and operate within 
the NT’s legal parameters as a Territory of the 
Commonwealth. Further, the Treaty process must 
work in tandem with Closing the Gap and Local and 
Regional Voice to strengthen the overall capacity 
of First Nations people to make decisions about 
matters affecting their lives. Considerable care 
should be taken to avoid the further splintering of 
regional stakeholder groups through the creation of 
parallel or competing representative mechanisms. 

The following chapter will unpack these three core 
principles in further detail. 
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Contextual factors and consultation outcomes show that Aboriginal Territorians are Treaty-
ready, and have asked for the space, agency and support to define and make Treaties with the 
NT Government at the local level and on their own terms. First Nation communities have asked 
for a Treaty process that will right the wrongs of the past and is delivered through a negotiation 
process that acknowledges First Nations as distinct political communities. In other words, 
the Treaty process in the NT must take a First Nations-based, human rights-based, and self-
government-based approach. 

This chapter will unpack each of these core principles, and deliver recommendations detailing a 
Treaty-Making Framework for the NT. 

2.1 - A First Nations-based Approach 

Each First Nation must speak for itself, and, therefore, Treaties should be between individual First 
Nations (or coalitions of First Nations) and the NT Government. 

First Nations are Aboriginal Territorians who are 
distinct from other citizens on the basis of their 
status as prior, self-governing communities with 
deep connections to, and custodianship of, their 
traditional land and sea areas.38 Other similarly used 
terms to describe these groups are language groups 
or tribes. 

In the NT, many of these groups have been formally 
recognised by settler-colonial law as distinct peoples 
– either as Traditional Owners under the Aboriginal 
Land Rights system, or as Native Title holders under 
the Native Title system. Some groups are still in the 
process of obtaining Traditional Owner or Native 
Title Holder status. Within most First Nations, there 
are also smaller, distinct clan groups. Examples 
of Nations in the NT include the Warlpiri and 
Arrernte Nations in Central Australia, the Yolngu, 
Anindilyakwa and Larrakia Nations in the north of 
the NT, and the Warumungu Nation in the Barkly 
region. NT First Nations have maintained their 
ownership of and obligations to their traditional 
countries. Unique customs, laws, languages and 
governance systems are in place within each Nation. 

It has been made clear that First Nations want to 
be empowered to negotiate Treaties with the NT 
Government. Such an approach necessarily means 
there will be many Treaties across the NT. 

Respect for First Nations decision-making 

Aboriginal First Nations are distinct political 
communities who have been self-governing 
according to their own unique laws and customs for 
thousands of years. A First Nation-based approach 
reflects this. A First Nations-based Treaty will 
recognise and empower First Nations, whether as 
individual or as coalitions, with authority to be self-
governing over a broad range of matters within their 
traditional land and sea boundaries. 

Based on aforementioned feedback received 
through consultation, the Treaty Commission 
strongly recommends that Treaties should be 
between individual or partnering First Nations and 
the NT Government. Consultations highlighted that, 
for some Territorians, it will be important for distinct 
clan groups to also be recognised in the Treaty 
process. 

As such, it is recommended that the Treaty process 
be flexible and adaptive to different clan interests. In 
practical terms, this would mean ensuring that: 

• Individual clans should have the opportunity to 
make decisions about their own unique interests 
and needs on matters affecting them. 

• Clans are not overpowered by dominant interests 
or broader governing structures and processes. 

• Where appropriate, clans have an option to 
veto or otherwise impact decisions made by 
representative First Nation Governments. 
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These matters must be discussed and negotiated 
between and within First Nations as part of the 
Treaty-Making process. 

Respect for First Nations Country and land 
boundaries 

Aboriginal peoples’ relationship with their 
traditional lands and waters are foundational to 
their economies and systems of governance. The 
relationship Aboriginal people have with their 
traditional lands relates to the very essence of 
Aboriginal culture and collective and personal 
identity.39 As noted by inaugural NT Treaty 
Commissioner, Professor Mick Dodson40: 

(To speak of Country) is to speak of law and culture: 
of the economic uses to which Country may be 
put, the Indigenous governance structures that 
regulate its use and occupation and in many cases 
of a spiritual relationship that links the past to the 
present, the dead to the living and the human and 
non-human worlds. 

A First Nations-based approach to Treaty-making 
recognises this fundamental truth and supports First 
Nations to negotiate to reclaim authority to make 
decisions about Country – including over how it is 
used and cared for – and about their own internal 
affairs, how they govern those affairs, and matters 
within their traditional boundaries. The NT Treaty-
making process must recognise these boundaries, 
and empower First Nations with authority over 
matters affecting their traditional Country.41 

Providing space for the creation of First 
Nations Coalitions 

For some First Nations, addressing the above 
matters will mean taking a collective or regional 
approach to Treaty negotiations. Nations may 
decide that they have shared values and culture 

with their neighbours and, considering remoteness, 
populations and scale, they can better realise 
their goals and aspirations if they form coalitions. 
This coalition-building process can be seen in 
Canada, where the Ktunaxa Nation used the British 
Columbia Treaty process to create a new governing 
system that reflect its own collective sense of self, 
values and priorities.42 Four First Nations that share 
the Ktunaxa culture, language and heritage joined 
together to form the Ktunaxa Nation, reclaiming 
their own unique sense of personhood as one 
coalition.43 Similar examples of coalition-building 
can be seen in Canada’s Northwest Territories, 
where another four First Nations – formerly known 
as Dogrib Indians – have united to form the Tilcho 
Government.44 

In a similar manner, Aboriginal Territorians may use 
the Treaty-making process to reclaim their identity 
and governing authority through the formation of 
coalitions based on shared values, aspirations and 
priorities. The Treaty-making process, therefore, 
must support First Nations to come to the 
negotiating table either as individual Nations or as 
coalitions, in line with community aspirations. 

Recommendations 

The following is recommended to pursue a First 
Nations-based approach to Treaty-making in the NT: 

1. The Treaty process must allow for the negotiation 
of many Treaties in the NT, overseen by a broader 
Territory-Wide Agreement. 

2. Parties to Treaties in the NT must be First 
Nations - or coalitions of First Nations, the NT 
Government, and the Federal Government where 
possible and appropriate 

3. Treaties and laws supporting the Treaty process 
must be flexible and enable the expression of 
clan interests and the formation of First Nations 
coalitions. 

4. Treaties must recognise and respect First Nations’ 
connection to Country. 
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2.2 - A Human Rights-based Approach 
Treaty-making must be consistent with the minimum standards contained in the United Nations Declaration of the 
Rights of Indigenous Peoples (UNDRIP) and the Van Boven/Bassiouni Principles (Van Boven Principles) regarding 
reparations for gross violations of human rights. 

Colonial law was imposed on First Nations people 
without their consent and with violent, disruptive 
and far-reaching consequences. Treaty Commission 
consultations found that First Nations Territorians 
continue to grapple with the lasting impacts of 
historical atrocities committed against them by 
colonisers, and communities want this formally 
acknowledged by the NT Government through the 
Treaty-making process. Consultations also unveiled 
community concerns regarding the need for the 
rights and voices of First Nations to be legally 
protected in the Treaty-Making process. 

Australian law currently does not provide sufficient 
protections capable of ensuring First Nations’ rights 
and interests are recognised and respected in the 
NT Treaty process. With the exception of Native 
Title, Australian common law has been largely 
ineffective at recognising and asserting the rights 
of First Nations people. Despite the significant 
hurt and harm caused to members of the Stolen 
Generations by policies of forced child removal, 
cases brought before Australian courts to redress 
that harm have generally failed to establish liability 
on behalf of government.45 Governments have also 
vehemently defended any question of its liability 
in these matters. The result has been piecemeal 
and limited redress of these historical wrongs by 
parliaments, but no effective general law mechanism 
to recognise and redress a chapter in Australia’s 
history that is widely condemned as abhorrent, 
destructive and painful.46 

Further, decisions of the High Court have 
established that it may be possible for the 
Commonwealth Government to use the ‘race’ power 
contained at section 51(xxvi) of the Constitution47 
to make laws that ‘discriminate against or for the 
benefit of the people of any race’  including First 
Nations people. The race power has been used 
to make discriminatory laws that have adversely 
affected First Nations people.49 

These examples make clear that there are 
insufficient protections in Australian law capable 
of equalising the significant bargaining inequalities 
between First Nations and the NT Government. As 
such, consideration must be given to international 
human rights standards – specifically UNDRIP and 
the Van Boven Principles – to guide the positive 
advancement of First Nations’ rights under the 
Treaty process. 

The NT does not have the legal capacity to enter 
into a Treaty recognised under international law, 
which posits that only Nation-States acting through 
their national government have the legal capacity 
to enter into binding Treaties under international. 
However, human rights instruments of international 
law remain vitally important to the NT Treaty-making 
process. The UNDRIP sets out minimum standards 
for the domestic recognition of Indigenous 
rights and more generally is a critical guide that 
should inform government policies affecting First 
Nations peoples. UNDRIP Articles relating to self-
determination and free, prior and informed consent are 
particularly relevant to the scope and contents of 
Treaty negotiations 
 in the NT. Both the UNDRIP and Van Boven 
Principles are outlined in greater detail below. 

https://people.49
https://painful.46
https://government.45


UNDRIP 

The UNDRIP was adopted by the United Nations 
General Assembly in 2007 and is an international 
human rights framework for recognising “the 
urgent need to respect and promote the rights of 
Indigenous peoples affirmed in treaties, agreements 
and other constructive arrangements with States”.50 

It is the most comprehensive and progressive 
international instrument dealing with 
Indigenous peoples’ rights51 and includes 46 
articles covering all aspects of human rights, as 
they specifically affect Indigenous peoples. Further 
information on the background and content of the 
UNDRIP is at Appendix D. 

The UNDRIP delineates and defines individual and 
collective rights of Indigenous peoples52 accepted as 
being important under international law. It includes 
rights to cultural and ceremonial expression, to 
maintain and strengthen Indigenous identity, 
language, employment, health and education.53 It 
also emphasises the rights of Indigenous peoples 
to pursue development according to their own 
needs and aspirations,54 and contains a right to 
the ‘recognition, observance and enforcement of 
treaties’.55 Because it is a unique expression of 
collective rights for Indigenous peoples as distinct 
political groups, the UNDRIP gives content to what 
can be negotiated as part of the NT treaty process. 
This includes guiding the negotiation and progress 
of treaties and associated laws and policies.56 

Indeed, the 2018 Barunga Agreement Memorandum 
of Understanding signed between the Chief Minister 
and the four Land Councils states that Treaty in the 
NT

 “must provide for substantive outcomes and honour 
the Articles of the United Nations Declaration on 
the Rights of Indigenous Peoples”.57 

Rights set out in the UNDRIP are consistent with 
the broad aspirations for treaty-making in the NT. As 
former United Nations Special Rapporteur S. James 
Anaya has expressed, key rights include: 

The right of Indigenous peoples to exercise self-
determination in harmonious co-existence with 
others, within the states in which they live; the 
right to maintain and develop their own cultures 
and religious traditions; the right to continue in 
possession of traditional lands and resources; the 
right to determine their own future development; 
and a host of related rights and correlative state 
duties. The declaration also affirms that states have 
a duty to take remedial action where those rights 
are infringed and a duty to take the affirmative 
steps necessary to give those rights practical 
effect.58 

Anaya highlights that the UNDRIP provides a new 
model for Indigenous-state relations that is different 
from those of the past.59 Within that new model, 
‘there is no room for archaic legal doctrines rooted 
in colonial-era premises of terra nullius or mendicant 
dependency’.60 Instead, the UNDRIP empowers 
Indigenous peoples in colonial states in new ways. 
Treaties in the NT must aim to achieve this same 
goal. 

The right to self-determination is a key part of 
the UNDRIP, identified as the ‘heart and soul’ of 
the Declaration, constituting ‘the river in which all 
other rights swim’.61 It is worth noting the particular 
importance of the right to self-determination for the 
NT treaty process. Self-determination is about the 
‘power to exercise power’.62 It supports empowering 
First Nations to be self-governing over matters 
within traditional estates, and to expand their 
governing authority within the legal boundaries of 
the Australian federation.63 It requires governments 
to step back and equip First Nations with capacity to 
manage their own affairs, a key element for treaties 
in the NT. 
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Articles 3-5 of UNDRIP give useful expression to self-determination in the context of Treaty-making: 

Article 3 

Indigenous peoples have the 
right to self-determination. 
By virtue of that right they 
freely determine their political 
status and freely pursue their 
economic, social and cultural 
development. 

Article 4 

Indigenous peoples, in exercising 
their right to self-determination, 
have the right to autonomy 
or self-government in matters 
relating to their internal and 
local affairs, as well as ways 
and means for financing their 
autonomous function. 

Article 5 

Indigenous peoples have the 
right to maintain and strengthen 
their distinct political, legal, 
economic, social and cultural 
institutions while retaining 
their right to participate fully, if 
they so choose, in the political, 
economic, social and cultural 
life of the State. 

These articles must guide the NT Treaty-making 
process, including negotiations between First 
Nations and government, and in regards to the 
scope and content of Treaties and any laws enacted 
to support Treaty. Rights to self-determination 
could cover a range of potential responsibilities 
and functions including, for example, education, 
health, heritage, land management, planning and 
development. There may not be a single approach 
preferred by First Nations, and different rights 
might apply differently across regions as determined 
freely by First Nations in accordance with relevant 
customs, traditions, and priorities.64 The important 
point is that UNDRIP rights relating to self-
determination provide an internationally accepted 
reference point for meaningful recognition and 
empowerment of First Nations peoples, for their 
expanded authority and for self-government. 

A practical approach to ensuring the NT Treaty 
process reflects the UNDRIP is to establish the 
UNDRIP as agreed minimum standards for the 
Treaty process, bearing in mind that any NT laws 
giving effect to Treaty must be consistent with the 
Australian Constitution, Commonwealth law and NT 
law. This would involve: 

• Incorporating key UNDRIP articles and 
preambular principles into supporting legislation 
underpinning the Treaty-making process. 

• In time, fuller and comprehensive incorporation 
of the UNDRIP as a stand-alone law of the 
NT could be pursued once the Treaty-making 
process is underway. 

Establishing the UNDRIP rights as minimum 
standards to the treaty process will mean that self-
determination is given meaningful effect in treaties 
and related laws supporting them. This includes 
empowering First Nations to rebuild and exercise 
governing authority and to take control of their own 
affairs.65 Embedding rights to self-determination 
in the treaty process would also mean that any 
decisions by government related to the treaty 
process are aligned with First Nations cultural values 
and worldviews. 

Van Boven Principles 

The Van Boven Principles set out standards for 
remedies to gross violations of human rights.67 

The Van Boven Principles set out that there is an 
obligation on States to ‘respect, ensure respect for 
and implement international human rights law and 
international humanitarian law’.68 This obligation 
includes a duty to prevent violations, to investigate 
violations, to take appropriate action against 
violators, and to afford remedies and reparation 
to victims.69 Further information on the contents of 

the Van Boven principles is at Appendix E. 
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The Principles have previously been relied upon in 
Australia in relation to historic harms perpetrated 
against Aboriginal and Torres Strait Islander people 
through policies of forced removal. For example, 
the recommendations of the Australian Human 
Rights Commission to the Commonwealth Attorney-
General regarding the Bringing Them Home report 
(which followed a national inquiry into the effects of 
the forcible removal of Aboriginal and Torres Strait 
Islander children from their families) were structured 
on the Van Boven Principles. The Commission 
argued that reparations should, among other things, 
consist of (1) acknowledgement and apology; (2) 
guarantees against repetition; (3) measures of 
restitution; (4) measures of rehabilitation, and; (5) 
monetary compensation.70 They were designed 
to achieve reparation through an interlocking 
series of measures, far wider than monetary 
compensation. The measures addressed personal 
pain and suffering, enduring losses of identity, 
family connection, language, culture, and access 
to traditional land. They also included support and 
services to help restore these losses, in so far as that 
is possible. 

In the NT, it is expected that the Treaty process will 
have to address a similar range of issues collectively 
experienced by First Nations. The Van Boven 
Principles clearly provide a benchmark against which 
consideration of matters relating to reparations 
can be measured. In the context of the NT, where 
the effects of colonisation have been violently 
disruptive, the Van Boven Principles can inform 
negotiations in relation to a range of matters that 
might be considered important to Treaty-making, 
including truth-telling and the scope and nature of 
reparations. 

In conjunction with the UNDRIP, the Van Boven 
Principles are an important minimum standard to 
guide negotiations and deliver reparations that are 
relevant and proportionate to original violations. 
These Principles will be particular important  

to guide truth telling in the Treaty process – noting 
truth-telling will potentially uncover or highlight 
previously unknown or ignored truths that will affect 
the nature and scope of discussions relating to 
reparations. 

Recommendations 

Treaty-making is about rebuilding the relationship 
between government and First Nations peoples 
on a fairer, more equal footing. Achieving this will 
require a structured process of negotiations in line 
with minimum human rights standards as set out in 
the UNDRIP and Van Boven Principles. Adoption 
of these standards as the foundation of the Treaty-
making process will help offset the existing power 
imbalance between First Nations and government, 
improve the bargaining position of First Nations 
and prevent government from undertaking ‘sharp 
dealings’71 with First Nations Territorians during 
negotiations. 

In line with the above, it is recommended that: 

1. The UNDRIP continue to be recognised as a 
foundation for the Treaty negotiation process and 
be embedded and respected in Treaty legislation, 
policy and supporting instruments. 

2. Supporting legislation underpinning the Treaty 
process should adopt key preambular principles 
and Articles of the UNDRIP. 

3. The NT Treaty-making process pursues a key 
objective to get agreement between First Nations 
and government as to the precise form and 
content of the adoption of UNDRIP principles in 
NT legislation. 

4. The Van Boven Principles, in conjunction with 
the UNDRIP, provide minimum standards to the 
consideration of reparations negotiated as part of 
the Treaty process. 

https://compensation.70
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2.3 - A Self Government-based Approach 
Treaty in the NT must lead to the formal recognition and empowerment of First Nations self government, in 
recognition that Aboriginal people have been self-governing over their traditional lands in the NT for thousands of 
years. 

A key difference between Treaties and other forms 
of settlement is that Treaties must lead to some 
form of political settlement. Self-government is 
an important part of realising Aboriginal peoples’ 
inherent right to self-determination as set out in 
the UNDRIP.72 This aligns with evidence from North 
America and Australia that the lives of Aboriginal 
people improve when they are given meaningful 
decision-making power over matters affecting  
their lives.73 

Australian common law has not recognised any 
inherent right to Indigenous self-government and, so 
far, parliaments have not empowered First Nations 
with meaningful self-government capacity.74 Even 
though First Nations have been self-governing 
over their traditional lands and waters since time 
immemorial they are not meaningfully recognised 
in the federal compact and so do not exercise 
their own authority within Australia’s federation. 
As discussed in the above sections, First Nations 
peoples have very little entrenched, substantive 
political power in Australia - a reality expressed in 
the Uluru Statement from the Heart as the ‘torment 
of our powerlessness’.75 

There is significant need for Treaties in the NT to 
substantively address this structural inequity by 
recognising and empowering First Nations, where 
they aspire to it, to exercise political authority 
through their own governments within the NT and 
as a fuller part of an Australian nation that, at its 
birth, made no space for them. Transformational 
change of this nature is vital in the NT if treaties 
are going to affect a new and more equitable 
relationship between First Nations and the NT 
government based on power-sharing. 

A self-government-based approach to Treaty-making 
empowers First Nations as substantive decision-
makers. The benefit of this approach is evident in 
the United States, where First Nations have been 

recognised as ‘domestic dependent nations’76 under 
federal law and so operate on a government-to-
government level with the federal government. They 
have been broadly empowered with responsibilities 
and functions of self-government, including First 
Nation control over federal government services 
for First Nations people, and in relation to natural 
resources and economic development.77 First 
Nations also have control in relation to tribally 
controlled colleges and universities,78 primary and 
secondary schools,79 housing,80 social assistance,81 
policing,82 and healthcare.83 

Research by the Harvard Project on American Indian 
Economic Development has found that the only 
policy ever to succeed in combatting reservation 
poverty in the USA is ‘putting genuine decision-
making power in Indian hands’.84 The project findings 
are clear – other than effective self-government, 
nothing else has worked.85 The Harvard Project’s 
research has highlighted that the best examples 
of self-determination policies are those enabling 
First Nation communities and their leaders to 
assert decision-making power to shape and drive 
development agendas relevant to the actual needs 
of their communities.86 The most effective governing 
institutions are defined by communities and express 
First Nation political culture.87 First Nation self-
government in the NT should be informed by these 
important findings. 

First Nation Government – A Proposed 
Model 

We propose that the Treaty process will enable 
the establishment of representative First Nation 
Governments to assume powers of self-government 
and represent First Nations in Treaty negotiations. 
First Nation Governments will, in-line with the 
UNDRIP minimum standards, have both shared 
and exclusive jurisdiction over matters within 

https://culture.87
https://communities.86
https://worked.85
https://hands�.84
https://healthcare.83
https://development.77
https://powerlessness�.75
https://capacity.74
https://lives.73
https://UNDRIP.72


the boundaries of their traditional land estates. 
The extent of those powers will, ultimately be 
determined through Treaties. They will have the 
power to make their own laws, within an agreed 
jurisdiction, and subject to agreed legal limitations 
– some of which may be re-negotiated and changed 
as part of the treaty-making process. Under the 
proposed Treaty-Making Framework, First Nations, 
or where appropriate coalitions of First Nations, will 
take on self-governing authority gradually, allowing 
them to build confidence and capacity. 

It is proposed that First Nation Governments should 
first operate within the local government jurisdiction 
and have the full range of powers currently available 
to local government. Over time, it is proposed 
they will take on a wider range of responsibilities 
transferred, conferred or devolved according to 
any agreements reached) between them, the NT 
Government and, hopefully, the Commonwealth. 
The transfer of power must accord with the 
capacity, community aspirations, and priorities of 
the relevant First Nation. Ultimately, First Nation 
Governments will have a broad range of powers 
and responsibilities and will be able to exercise their 
own law-making power, and the Treaties should 
accommodate the ongoing progression towards 
greater degrees of self-government over time. 

The NT Government can formally recognise First 
Nation Governments and share jurisdiction with 
them. Much the same as local government has been 
created through NT legislation to address challenges 
at the local level, the Legislative Assembly has 
ample, if not plenary power to recognise and 
empower First Nations to be self-governing in 
relation to a broad range of matters.88 This power 
must be exercised in a manner that does not offend 
the constitutional requirements of the relevant 
Federal laws. The capacity of the NT to achieve 
this important innovation must not be limited by 
the historical failure of law and governments in 
Australia to provide space for First Nations self-

government. The Australian federation is adaptable 
and can accommodate diverse populations, cultures, 
identities and loyalties, as well as different tiers of 
government, shared jurisdiction and various and 
distinct governing mechanisms into a broad single 
political system.89 

The model of self-government being proposed is 
broadly similar, at least in structure, to Indigenous 
self-government in Canada. Canada’s legal 
system has recognised and affirmed treaty and 
self-government rights through section 35(1) 
of the Constitution Act 1982, which provides 
constitutional status to Indigenous rights and title.90 

The importance of establishing mechanisms for 
First Nations peoples to govern themselves was 
highlighted by the Canadian Royal Commission 
on Aboriginal Peoples in 1996. The Commission 
advised that: 

Room must now be made in the Canadian legal and 
political framework for Aboriginal nations to resume 
their self-governing status. We see a time when 
three orders of government will be in place, with 
Aboriginal governments exercising sovereign powers 
in their own sphere.91 

In recognition of this, the Canadian federal 
government has explicitly adopted a policy of 
negotiated self-government for Indigenous peoples 
on Indigenous lands with respect to a range of 
matters, including: establishment of governing 
structures; membership; marriage; adoption and 
child welfare; education; health; administration of 
Indigenous laws; land management; housing and 
licensing.92 

Under a self-government approach to Treaty, 
First Nations governing institutions must be 
legitimate and representative of citizens. Whilst 
self-government may reflect democratically chosen 
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representative government, it must allow for cultural 
nuance in processes and decision-making. 

It must also incorporate fair processes that protect 
and give consideration to various important interests 
– including those of individual clans, of residents 
within First Nations’ boundaries, and of partnering 
First Nations. 

Undoubtedly, in some areas where there are shared 
values, aspirations and priorities, First Nation 
Governments will operate as regional governments, 
incorporating multiple nations. Although this must 
be determined according to negotiations within 
and between First Nations across the Territory, 
particularly in remote areas where there are small 
populations, a collective or regional approach to 
self-government as part of the treaty process will 
help to address limitations that may exist in relation 
to scale and critical mass. 

Self-government will be limited in key areas. First 
Nation Governments will not, for example, be able 
to exercise powers that are fundamentally in conflict 
with Australian law because they will in effect be 
subsidiary governments given power from the 
NT’s already limited jurisdiction. They will have to 
operate within the legal boundaries of Australia’s 
federal system and so would exist subject to the 
paramountcy of the settler, sovereign law of the 
Australian State.93 They would, however, be able to 
exercise broad jurisdiction conferred to them by the 
NT, and potentially Commonwealth, governments. 

Self-government is ultimately about improving the 
lives of Aboriginal Territorians by enabling First 
Nations to enjoy their right to self-determination 
within the legal limits of the Australian federation. 
It is about realising aspirations of greater shared 
jurisdiction between settler governments and 
First Nations, and, in some areas, for First Nation 
Governments to have exclusive responsibilities 
over specific internal matters, for example, such 
as cultural heritage, identity, citizenship, language, 
Indigenous law, natural resource management 

and environmental protection. The scope of First 
Nation self-government will be subject to treaty 
negotiations and should not be seen as limited by 
traditional intergovernmental arrangements that 
have excluded First Nations voices. 

Recommendations 

To enable First Nations to establish their own 
governments which will ultimately have their own 
agreed jurisdiction and law-making power, the 
following is recommended: 

1. Through the Treaty process, enable the statutory 
recognition of First Nations by the NTG through 
legislation. 

2. Through the Treaty process, facilitate the 
establishment of representative First Nation 
Governments to govern for First Nations at local 
or regional level and to provide the platform from 
which to negotiate with government. 

3. Support First Nation Governments as local 
government structures in the first instance and, 
over time, support them to gradually take on 
more responsibility and ultimately become an 
independent sphere of government. 

Conclusion 
This chapter has drawn upon learnings from 
the Treaty consultation process, national and 
international examples of Treaty-making, and 
consideration of the NT’s unique social, historical 
and political context to define three core principles 
underpinning Treaty in the NT. A Treaty-Making 
Framework in the NT must centre First Nations 
voices; must be legislatively underpinned by 
UNDRIP and the Van Boven Principles; and 
must enable the establishment of First Nation 
Governments to negotiate Treaty and assume 
powers of self-government. 
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Chapter Three: 
A Treaty-Making 
Framework for the 
Northern Territory 
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Diagram A: The Treaty-Making Framework 

Treaty and Truth Commission Act 2022 provides overarching legislative basis for Treaty Making Framework 

NT Government sets 
up an Office of Treaty 
Making to represent 
government in Treaty 

negotiations. 

Through a First Nations 
Forum - all NT First Nations 

come to together to 
set treaty direction and 
representative model 

First Nation seeks recognition 
from the Treaty and Truth 
Commission to be recognised 
as a First Nation. 

First Nation becomes officially 
recognised as a First Nation. 

The First Nation is ready to negotiate 
a Treaty with the NT Government. 

First Nations Forum can 

1. endorse a n NT First Nations 
Representative Body; and 

2. endorse the treaty making 
framework (including appointing a 
TWA negotiating team) representing 
First Nations in Treaty negotiations. 

The First Nations TWA negotiating committee and 
the Office of Treaty Making negotiate a Territory-Wide 

Agreement (TWA). 

The TWA sets out minimum standards, mandatory 
obligations and key principles that will guide all 

subsequent Treaty making negotiations. 

First Nations or First Nation coalitions negotiate individual Treaties with the NT 
Government. First Nations may choose to follow the six step negotiation process 

recommended by the Treaty Commission to guide this process. 

First Nation transitions to 
a First Nation Government 
under the First Nations Self 
Government Act 2022. The 
Treaty Commission considers 
this step the preferred 
pathway, although it should 
not be a prerequisite to 
Treaty negotiation. 

TREATY-MAKING PROCESS   

TREATY FINALISED AND IMPLEMENTED 
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The First Nation Self Government Act 2022 
(enables the transition to First Nation self 

government in non municipal areas. 

Amendments to the Local Government 
Act 2019 support the FNSGA and provide 

greater opportunity for First Nations 
decision making in municipal areas 

During Treaty 
implementation, dispute 
resolution is managed by 
an Aboriginal Ombudsman 
and a NT Treaty Tribunal. 

FIRST NATION SELF GOVERNMENT PROCESS   

Treaty and Truth Commission is set up to 
support the Treaty negotiation process. 
The Commission has two functions: 

1. Truth Telling – Recording the stories 
of historical and current injustices to 
ensure the Treaty process is informed 
by mistakes of the past. 

2. Treaty Support – Supporting: 

• the establishment of the First 
Nations Forum 

• First Nations to move towards 
self-government 

• The Territory-Wide Agreement 
process 

• Treaty negotiation processes 

• Dispute resolution 

• Capacity-building 

Northern Territory Treaty Commission  |  Final Report  |  Chapter Three: A Treaty Making Framework for the Northern Territory

 
 

 
 

 

 
 
 
 

 
 

 

  
 
 

 

  

  

  

 

 

 

43 



3.1 - A Pathway to Treaty 
The first step to any Treaty negotiation is ensuring Aboriginal Territorians provide a mandate to commence Treaty 
negotiations in the NT. It is proposed that this mandate is sought from a First Nations Forum. 

Seeking a Mandate and Endorsing a 
Negotiating Committee through the First 
Nations Forum 

It is proposed that a First Nations Forum would 
act as a mechanism through which Aboriginal 
Territorians can endorse a Treaty model and 
decide how First Nations should be represented 
politically, including the negotiation of a Territory-
Wide Agreement. Membership of the Forum may 
comprise, but is not limited to, members of the Land 
Councils, Aboriginal Peak Organisations NT, and 
suitable First Nations local representative bodies, 
such as Larrakia Nation Aboriginal Corporation, 
Lhere Artepe Aboriginal Corporation, and other 
First Nations representative bodies from across the 
NT. Appropriate local and regional representation 
would be sought to ensure the Forum is genuinely 
representative. 

The Forum would act as the primary endorsement 
body in regards to: 

• Endorsing the proposed Treaty-Making 
Framework at Diagram A. 

• Deciding upon, and endorsing, the creation, 
membership, functions and form of a First 
Nations Representative Body for the NT 

• Deciding upon, and endorsing, a negotiating 
committee to represent First Nations in 
negotiation of a Territory-Wide Agreement with 
the NT Government and, possibly the Federal 
Government (noting this may or may not be the 
First Nations Representative Body) 

First Nations Representative Body 

A First Nations Representative Body (the 
Representative Body) would be a body tasked 
with engagement with the Legislative Assembly in 
relation to laws and policies affecting the rights of 
Aboriginal Territorians. The Representative Body 
could be established or endorsed by NT legislation 
which could confer upon it delegated functions and 
powers. 

This Representative Body could take many forms 
- deciding on the preferred form of representation 
is a matter for endorsement by the First Nations 
Forum. In the context of Treaty, it may be the case 
that the Representative Body (or a sub-committee) is 
chosen as the preferred negotiator to represent First 
Nations in Territory-wide Agreement negotiations 
with the Governments. Again, this would be a 
decision for the First Nations Forum. 

Delivery of a Territory-Wide Agreement 

Once the First Nations Forum has endorsed the 
Treaty-Making Framework and agreed upon a 
First Nations negotiating committee, the next step 
will be for the First Nations of the NT and the NT 
Government to negotiate a Territory-Wide Agreement 
(TWA). 

As noted in Chapter Two, the NT Treaty process 
must allow for the negotiation of many individual 
Treaties between NT Government and First Nations 
(or coalitions of First Nations). In order to establish 
the ‘rules of the game’ for these individual Treaties, 
it is proposed that the NT Government and the 

The previous chapter set out core principles that must underpin Treaty negotiations in the NT. 
This chapter sets out a process by which these principles can be practically operationalised 
through a pathway to Treaty that is supported by independent mechanisms and targeted 
legislative reform. 

The below chapter describes each component of the model in detail. 

Northern Territory Treaty Commission  |  Final Report  |  Chapter Three: A Treaty Making Framework for the Northern Territory

  

 
 

 
 

 
 

 
 

 
 

 
 
 

 

  

  
 

 

  
 

 
 

 

 
 

 
 

 
 
 

 

 
 

 
  

 
 

 
 

  

 
 

 
 

 

   
 

 
 
 

 

 
  

   

 

44 



agreed First Nations negotiating committee first sign 
a TWA. 

The TWA will be a critical platform from which all 
subsequent treaty negotiations will occur. It will 
act as an overarching agreement between the NT 
Government and First Nations from across the 
Territory, establishing the broad scope and contents, 
minimum standards and expectations, key principles 
and processes, and mandatory terms and obligations 
necessary for any subsequent Treaty-making in 
the NT. Far from a symbolic gesture, the TWA 
will provide a baseline that holds Treaty parties to 
account and ensures all future Treaty processes are 
First Nations-based, human rights-based, and self-
government-based. 

The structure and content of a TWA would not 
diminish the sovereignty, self-determination or 
interests of any individual First Nation. Rather, the 
TWA will support First Nations to enter into a Treaty 
process that upholds their rights and interests.94 

Further, the existence of a TWA would strengthen 
the First Nations’ negotiating capacity by enabling 
a process of collective bargaining in relation to 
the broad policy issues that are understood to 
be impediments or, on the other hand, essential, 
to First Nations self-determination. First Nations 
would be able to draw on the shared positions and 
common priorities outlined in the TWA to improve 
their bargaining position and exercise significant 
political authority throughout the negotiation of 
individual Treaties. 

The Commission view is that the TWA or 
appropriate parts thereof could be legislated by 
amendment to the proposed Treaty and Truth 
Commission Act and would have legal effect 
once executed. Properly realised, the TWA would 
carry significant weight as a collective position of 
First Nations and the NT Government regarding 
the acceptable minimum standards for NT treaty 
negotiation. It would therefore deliver and 
signal a degree of political and moral certainty 
that is generally not achieved through normal 
Parliamentary legislative processes. 

It is vital that any TWA that is concluded is capable 
of leading to a systematic transfer of power from 
government to First Nations. If a proposed TWA is 
not capable of eventually delivering the substantive 
outcomes that are material to modern treaties, it 
should not be endorsed. 

Suggested TWA Structure 

The idea of negotiating a TWA comes from other 
contexts where ‘Framework Agreements’ and 
‘Umbrella Agreements’ have been used to guide 
Treaty negotiations. The difference between 
these two forms of agreement can be seen in the 
following examples: 

Yukon Umbrella Final Agreement The Yukon 
Umbrella Final Agreement negotiation process 
began in 1973 and was ultimately signed in 
1990 by the Council of Yukon First Nations, 
the Government of Canada and the Yukon 
Territorial Government.95 It is an overarching 
political agreement that provides a framework 
under which each of the 14 Yukon First Nations 
could negotiate a settlement agreement.96 The 
Yukon Umbrella Final Agreement contains 28 
Chapters substantively addressing a wide-range 
of matters, including eligibility and enrolment; 
rights relating to land, including management, 
development and land-use planning; heritage; 
natural resources; financial compensation; 
taxation; economic management; self-
government, and; dispute resolution. The 
Yukon Umbrella Final Agreement is not itself 
legally binding, but is given legal effect when 
contained in individual First Nation Treaties. 

Victoria Framework Agreements– The 
Advancing the Treaty Process with Aboriginal 
Victorians Act 2018 (Vic) includes provisions 
to develop a negotiation framework that sets 
an agenda for Treaty negotiations across the 
State. This Treaty negotiation framework will 
act as the broad rules governing all subsequent 
negotiations across the State. Section 33 of 
the Act states that treaty negotiations ‘must 
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not commence before the treaty negotiation 
framework is agreed to’. Section 34 requires 
that treaty negotiations ‘be conducted in 
accordance with the treaty negotiation 
framework’, a point that highlights the 
importance of the framework to shaping the 
negotiation process State-wide. The Victorian 
negotiation framework will not set out in detail 
every matter that might be contemplated in 
the course of negotiations. It will, however, 
establish key minimum rules and broad 
standards and expectations to govern the 
process. The fact that it must be agreed to by 
the Aboriginal Representative Body (the body 
responsible for representing Traditional Owners 
and Aboriginal Victorians) and the State only 
after the Treaty and Truth Commission ‘umpire’ 
has been established means that it will carry 
political significance. Part 3 of the Victorian 
Act sets out ‘guiding principles’ for the Treaty 
process, including matters relating to First 
Nations’ right to self-determination, ensuring 
fairness and equality in the Treaty process; 
requirements for parties to work together 
in good faith; advance a Treaty process that 
provides material benefit for Traditional Owners 
and Aboriginal Victorians and promoted 
reconciliation, and for parties to act with 
transparency and accountability. 

As can be seen from the above examples, an 
Umbrella Agreement is a comprehensive political 
agreement that forms the substantive basis of all 
individual First Nation Treaties. Fuller, more specific 
rights and interests are negotiated in subsequent 
Treaty processes on top of those established by 
the Umbrella Agreement. In contrast, a Framework 
Agreement is simpler and more general in nature. 
It is not a comprehensive agreement but rather is a 
general, simple agreement that commits parties to 
further negotiations to address substantive matters. 

Whether the NT TWA takes the form of an Umbrella 
Agreement or Framework Agreement is ultimately 
dependent on the outcomes of negotiations 

between the NT Government and the First Nations 
negotiating committee. However, the Treaty 
Commission proposes a Framework Agreement 
as the preferred model. This approach recognises 
that, whilst an overarching TWA is required to 
guide Treaty negotiations, the detailed aspects of 
individual Treaties will likely differ markedly between 
First Nations groups and are, therefore, a matter to 
be dealt with through individual Treaty negotiations. 

Suggested TWA Contents 

Treaties between First Nations and the governments 
of States or Territories founded on Aboriginal 
dispossession must function to correct historical 
injustices and settle a new relationship for the 
future. The contents of a TWA should therefore 
reflect these important functions and set a baseline 
for First Nations to negotiate a new relationship 
with government through a First Nations-based, 
human rights-based and self-government-based 
approach. 

The TWA could include: 

• Acknowledgement that the First Nations of the 
NT have never ceded their sovereignty; 

• Acknowledgement that the colonisation of the 
NT occurred without consent or any regard to 
the status of First Nations as free self-governing 
peoples; 

• A statement of the equal standing of the parties 
as well as recognition of the standing of First 
Nations as distinct political communities; 

• Recognition of First Nations’ right to self-
determination, including commitment to 
empower First Nations with substantive 
decision-making and control that amounts to 
self-government over traditional estates, where 
that is sought; 

• Commitment to provide substantive reparations 
for material loss and human damage; 

• Agreement that parties will negotiate any and 
all subsequent agreements with each other in 
good faith, and that the terms of their future 
relationship will be on a basis of equality and 
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mutual political recognition; 

• Clearly defined key principles and procedural 
standards for negotiation. The parties must 
recognise each other and participate in 
negotiations based on complete equality; 

• Agreement in relation to processes for dispute 
resolution, including mediation and arbitration; 

• Commitment that all rights, interests, immunities, 
obligations, and processes materially reflect, 
as a minimum, the standards contained in the 
UNDRIP, and where relevant, those set out in the 
Van Boven Principles; 

• A formal, comprehensive apology for past 
wrongs. Such an apology is proof of good 
faith and, on the occasion of striking a new 
relationship for the future, a comprehensive 
apology for past wrongs is of great significance. 
The formulation of the scope and terms of the 
apology should be participatory in nature; 

• Provisions relating to outcomes that are 
important to all First Nations people across the 
NT This could include general agreement relating 
to citizenship; culture, language and heritage, 
including sacred site protection; natural resource 
and environmental management and protection; 
education; health; housing; justice, corrections 
and child protection; economic development; 
financial relationships with government; business 
and employment; land-use planning and other 
matters relating to land, including transfers, 
appropriation and general land-use, as well as 
rights and interests relating to native title, the 
Aboriginal Land Rights Act, Town Camps, parks 
and reserves, pastoral leases; hunting, fishing and 
other matters; and 

• Protections for the rights of all First Nations 
people resident and visiting the NT. This might 
include guarantees of recognition as a First 
Nation person, access to services, programs and 
supports, and membership of community. In 
this way, First Nations people who have been 
disconnected from their First Nation (through 
Stolen Generations or other means) or belong 
to First Nations outside the NT are cared for 
and their presence and contributions valued and 

secured 

Key TWA Negotiators 

The TWA must fairly and legitimately reflect the 
interests and priorities of First Nations across 
the NT. The First Nations negotiating committee 
endorsed by the First Nations Forum will be 
involved as a principal negotiator and will represent 
First Nations in TWA negotiations. 

Experiences in Aotearoa New Zealand has shown 
that Government must also be adequately 
represented in negotiations and must be capable of 
negotiating in a capacity that reflects the solemnity, 
transformational ambition, and importance of the 
treaty-process. Drawing on the Te Arawhiti (Office 
for Māori Crown Relations),97 it is proposed that 
the Office of First Nations Treaty-Making (OTM) 
be established to act as the lead NT Government 
negotiator in Treaty processes. It is critical that the 
OTM be established with substantive capacity to 
improve government and public service competence 
and to prepare for and appropriately lead the NT 
Government in treaty negotiations. 

The OTM will be a stand-alone Statutory Authority 
or NT Government departmental body. The OTM’s 
primary role will be to coordinate all NT Government 
responses to Treaty-making and, once Treaties are 
settled, will ensure implementation is done in good 
faith. It is envisaged this work would include: 

• Leading government Treaty negotiations under 
direction of the Minister responsible for Treaty 
negotiations; 

• Ensuring the government meets all its Treaty 
commitments to the process and implementation 
and does so in good faith and in a timely manner; 

• Negotiating funding with other governments; 

• Developing engagement, co-design and 
partnerships that ensure agencies create the best 
solutions across social, environmental, cultural 
and economic development; 

• Ensuring the public sector can work with First 
nations in a respectful and culturally competent 
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manner, including: 

• Developing and using formal competency 
frameworks assessing and accrediting capacity; 

• Constantly reinforce and support formal change 
management across the NT public service; 

• Identifying existing legislation that may be 
inconsistent with the Treaty path and taking 
steps to resolve these inconsistencies; and 

• Ensuring that public sector agencies’ engagement 
with First Nations is meaningful and always in 
line with agreed Treaty negotiating principles. 

Summary: Delivery of a TWA 

In order to commence negotiation of a TWA 
under this proposal First Nations will need to have 
collectively endorsed the proposed Treaty-Making 
Framework, and have agreed on a First Nations 
negotiating committee. It would be preferable 
from the Commission’s view that there be some 
agreement as to the Representative Body and that 
this body is established to oversee the process, but 
only the First Nations can decide that matter. 

The overarching contents, minimum standards, 
resourcing and expectations of Treaty-making in the 
NT will have been agreed between First Nations 
and the government or governments through the 
delivery of a TWA. 

Developing a Process for First Nations to 
Become Treaty-Ready 

The previous section of this Report sets of the 
groundwork for Treaty negotiations with individual 
or coalition First Nations. However, while that work 
is being carried out First Nations must be supported 
to gain official recognition as First Nations and 
transition to a First Nation Government. 

Diagram B outlines a proposed pathway to First 
Nations self-government. It is envisaged this process 
will occur simultaneously to the First Nations Forum 
and TWA negotiations outlined in the previous 
section: 

Diagram B 

Step 1: First Nation nominates itself for 
recognition as a First Nation under the Treaty 

and Truth Commission Act 2022 

Step 2: First Nation becomes officially 
recognised as a First Nation. 

Step 3 (First Nation engages in nation 
building and treaty readiness work 

(including transitions to a First Nation 
Government under the First Nations Self-

Government Act where offered and accepted) 

Step 4: At this stage, the First Nation is now 
ready to negotiate a Treaty with the NT 

Government. 

The key legislative instruments underpinning this 
model – namely, the Treaty and Truth Commission Act 
2022 and the First Nations Self-Government Act will 
be discussed in Section 3.3 of this Report. 

Section 2.3 of this Report proposed a model of 
self-government whereby once a First Nation 
Government has been registered pursuant 
to processes set out in the First Nations Self-
Government Act, it should become a local 
government authority for its traditional estate. 
It is envisaged this system of First Nations self-
government would develop alongside Treaty 
negotiations and would involve the transformation 
of the local government system, principally in 
non-municipal areas. Precisely how this important 
goal is realised should be determined as part of 
negotiations for a TWA, at the First Nations Forum, 
and by consultations and negotiations conducted 
as part of the work of the Treaty and Truth 
Commission.98 However, a proposed two-stage model 
is outlined for consideration below. 
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Stage 1 – Pre-Treaty 

First Nation Governments are established as local 
government authorities in all non-municipal areas 
of the NT (i.e. all areas of the NT except Darwin, 
Palmerston, Litchfield, Katherine, Tennant Creek 
and Alice Springs). First Nation Governments would 
operate in the local government jurisdiction in these 
non-municipal areas according to the proposed First 
Nation Self-Government Act, which would support 
the gradual expansion of First Nation governing 
authority and would replace the current Local 
Government Act 2019 (LGA) in non-municipal areas 
only. Depending on negotiations, we propose that 
Stage 1 should also involve amending the LGA so 
that it progressively reduces its areas of operation 
with the view that it would eventually only have 
operative effect in municipal areas. The LGA would 
also make provision to recognise and confer specific 
functions and powers upon First Nations people, 
empowering them with a greater say in municipal 
governance including, potentially, through reserved 
seats. The legislative reform required to enact these 
changes is discussed in detail in Section 3.3 of this 
Report. 

Stage 2 – Post-Treaty 

This stage would occur at the conclusion of First 
Nation Treaties. It would involve expanding the 
jurisdiction of First Nation Governments to include, 
subject to treaty negotiations, autonomous law-
making power, such as that exercised in British 
Columbia (Appendix A provides an overview 
of the British Columbia model). First Nation 
Governments’ law-making power would be limited 
by the Constitution, the general law, and NT and 
Commonwealth laws. It is proposed that this 
stage would result in service transfers and the 
devolution of NT Government responsibilities to 
First Nation Governments. These matters would be 
negotiated by First Nation Governments as their 
capacity and competence expands. Because of 
the unique considerations in municipal and non-
municipal areas, the jurisdiction and powers of First 
Nation Governments will ultimately be different in 
municipal and non-municipal areas. This matter will 
be subject to negotiation but will likely mean that 
First Nation Governments exercise greater shared, 
rather than exclusive, jurisdiction in towns and cities 
across the NT – a matter that is discussed in detail in 
Section 3.3 of this Report. 



Negotiating Individual Treaties between First Nations and the NT Government 

At this stage, it is expected that the NT Government has set up the OTM as its lead negotiating body. The 
TWA is in place and is providing overarching guidance to Treaty negotiations. First Nation Governments 
have followed a pathway to self-government and are ready to negotiate a Treaty on the government-to-
government footing with NT Government and the Federal Government. 

The following six-step process is proposed to guide Treaty negotiations between First Nation Governments 
and the NT Government. This draws heavily on the British Columbia Treaty Commission process, outlined at 
Appendix A. 

Diagram C: NT Treaty Negotiating Model 

No˛ce of Intent 
to Nego˛ate 

Readiness to 
Nego˛ate 

First Na˛on Government 

Nego˛a˛on of a 
Framework 
Agreement 

Nego˛a˛on to 
Finalise a Treaty 

Implemen˛ng 
the Treaty 

Nego˛a˛on of 
an Agreement 

in Principle 
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Step 1: Notice of Intent to Negotiate (NIN) 
submitted by the First Nation 

This step is a pre-requisite to a First Nation 
Government beginning a treaty negotiation. The 
purpose of this step is to: 

• formalise the First Nation Government’s 
intentions 

• describe those intentions, including plans to 
progress along the negotiation steps. 

A NIN may be submitted to the Treaty and Truth 
Commission (see Section 3.2 of this Report) at any 
time after a First Nation Government gains legal 
status. 

Step 2: Readiness to Negotiate 

This is the first step within a treaty negotiation 
and an assessment of both parties’ readiness will 
be made by the Treaty and Truth Commission. 
The Treaty and Truth Commission will create a 
checklist of matters that need to be demonstrated 
by both the NT Government and the First Nation 
Government. Adherence to this process will 
determine when negotiations can progress to step 
3. There must be equality of standing between the 
parties in the negotiating process. 

Step 3: Negotiation of a Framework 
Agreement 

The framework agreement is the ‘table of contents’ 
of the treaty. During this step, the parties need to 
agree on the subjects of negotiation. While there 
are likely to be some compulsory inclusions in all 
treaties particularly arising from the TWA, nothing 
should be off the table unless agreed. 

As aforementioned, it is anticipated that the 
TWA could form the basis of individual Treaties’ 
Framework Agreements. First Nations could 
then negotiate more specific terms or standards 
according to their local or regional priorities. 

Step 4: Negotiation of an Agreement in 
Principle 

Substantive treaty negotiations begin and the 
parties discuss the elements in their Framework 
Agreement in detail. The goal in this process is to 
reach agreement on each topic that will form the 
basis of the Treaty. The Agreement in Principle also 
lays the groundwork for implementing the Treaty. 
Based on international experience, this is one of 
the most time intensive steps and can take many 
years. 

The TWA, and the First Nation Government 
transition model discussed previously, may help to 
inform negotiations at this step. However, it is highly 
likely that issues will arise have broad implications 
that should be negotiated on a Territory-wide basis. 
In such circumstances it may be necessary to review 
and amend the TWA. 

Step 5: Negotiation to Finalise a Treaty 

The parties attempt to resolve all technical and legal 
issues so that the Treaty can be ratified and signed 
by the parties. Other key considerations include 
timing, funding, and each party’s responsibilities 
under the treaty. This step concludes when a First 
Nation’s citizens vote on, and approve, the Treaty. 

A successful vote should require more than a 
majority. For example, in British Columbia, 50% 
plus-one, of all those on the list of eligible voters 
must vote to ratify both the Final Agreement and 
the Constitution. This is a higher standard than 
ratification by a majority vote who vote on the day 
and so enhances the mandate. 

Step 6: Implementing the Treaty 

As each Treaty will be unique, implementing it will 
also be unique and have differing timeframes and 
milestones. The national and international Treaty-
making examples discussed in Chapter One show 
that implementation is likely to take some time. 
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Summary – A Pathway to Treaty 

This section has outlined a path forward for Treaty-
making in the NT. Under this proposed model, First 
Nations will be the key endorser at all stages of the 
Treaty process and will have the space to decide 
the exact means through which they would like to 
be represented in the Treaty negotiation process. 
A proposed two-stage model to Treaty formation 
has been identified, characterised by the initial 
negotiation of a Territory-Wide Agreement to guide 
the overarching principles and minimum standards 
for subsequent Treaty negotiations between the NT 
Government and First Nations. This is underpinned 
by a process for First Nations to transition to a 
functioning First Nation Government. 

This pathway to Treaty requires the support of 
independent mechanisms and targeted legislative 
reform to ensure it can be fully realised. The 
next sections will discuss these independent 
mechanisms and legislative reforms in greater 
detail. 



3.2 - Independent Mechanisms Supporting the 
Treaty  Process 

First Nations will require support at every stage of the proposed Treaty process to ensure they are resourced and 
empowered to fully engage. It is proposed that this support is provided through the creation of three independent 
mechanisms – a Treaty and Truth Commission to provide support prior to Treaty and during the Treaty negotiation 
stages; and an Aboriginal Ombudsman and NT Treaty Tribunal to provide dispute resolution support post-Treaty 
development. 

Treaty and Truth Commission 

The Treaty and Truth Commission (TTC) will be a 
Statutory Authority created by the Treaty and Truth 
Commission Act 2022 and expanded by amendments 
inserted into that act upon the execution of the 
TWA. It is intended the TTC act as an independent 
broker providing concerted support to First Nations 
people at every stage before and during Treaty 
negotiations, and generally driving the process 
forward. 

Whilst contained under one statutory body, the TTC 
will serve two distinct functions: 

1. Truth-Telling: The TTC will ensure the early 
collection and preservation of evidence 
important to truth-telling across the NT, and 
develop truth-telling resources to support the 
Treaty process. This may include, but is not 
limited to: 

• Recording evidence of past injustice from 
the older generation, including the Stolen 
Generation 

• Conducting ongoing education and awareness 
programs, including through school curricula 

This truth-telling work is an imperative step 
in the overarching Treaty process. As noted 
in the Barunga Agreement, “successful co-
existence between all Territorians (must 
start) with… hearing about, acknowledging 
and understanding the consequences of the 
Northern Territory’s history”.99 

The TTC will provide the appropriate spaces 
for Aboriginal people to record what has 
happened to them, ensure Treaty processes 
recognise the impact of historical injustice on 
members of the Stolen Generation, and will 
ensure Treaty negotiators collectively confront 

the past injustices and move forward in Treaty 
negotiations in a manner that is informed by the 
mistakes of the past. 

In the Treaty Commission’s report Towards 
Truth Telling, it was argued that a NT Truth 
Commission need not wait for treaty 
negotiations to commence and should start 
whenever practical.100 Indeed, truth telling 
should lay the foundations for treaty making, 
and truths should not be negotiated as other 
parts of a treaty may be.101 

2. Treaty Support: The TTC will also play an 
invaluable role in practically supporting 
First Nations prior to and during the Treaty 
negotiation process. This work may include, but 
is not limited to: 

• Supporting the establishment of the First 
Nations Forum; 

• Supporting First Nations to apply for formal 
recognition as First Nations; 

• Developing the criteria and delivering the 
developmental needs to transition to a First 
Nation Government under the First Nations Self-
Government Act; 

• Determining, in partnership with First Nations, 
when a First Nation is ready to a) transition 
into a First Nation Government; and b) take on 
expanded powers of self-government that may 
be negotiated during treaty negotiations; 

• Proactively assisting First Nation Governments 
to form, and providing capacity-building 
support; 

• Facilitating relationships between existing 
Regional Councils and First Nation 
Governments when responsibilities are being 
transferred; 

• Formal acceptance of a First Nation’s ‘Notice of 
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Intent to Transform’, once all legislated criteria 
have been met; 

• Supporting parties to move through each step 
in the six-step Treaty negotiation process; 

• Supporting the First Nations negotiating 
committee to negotiate the TWA, and ensuring 
the TWA is developed according to accepted 
standards; 

• Maintaining the momentum for treaty making 
and facilitating effective project management of 
negotiations; 

• Up until the point a Treaty is signed, facilitating 
dispute resolution either between the parties, 
or between First Nation Governments, and 
mediating where necessary; and 

• Making and managing grants to First Nations 
for: 

i. Capacity building for First Nations to 

enable them to form and become treaty 

ready, including in conjunction with 

third party tertiary institutions providing 

nation-building and governance support 

to First Nations engaging in the treaty 

process 

ii. Costs of running a treaty negotiation on 

an equality of standing basis 

iii. A mediation process between or within 

First Nations where there are disputes. 

It is proposed that the TTC would have five 
Aboriginal Commissioners. Three Commissioners 
would be nominated by Land Councils, one would 
be nominated by the NT Government and one would 
be nominated by Aboriginal Peak Organisations NT 
(APONT). These five Commissioners would elect 
a full-time Chair, with the remaining four being 
engaged on a part-time basis. Initial Commissioner 
appointments would be staggered to lower the risk 
of wholesale turnover of staff. 

To preserve the integrity of the Treaty-Making 
Framework and to retain the trust of First Nations, 

it is important that the independence of the TTC 
from the NT Government is legislated, preserved, 
and respected. The TTC will be an independent 
body and represent First Nations interests to the NT 
Government Minister responsible for progressing 
Treaties. To avoid actual, or perceived, conflicts of 
interest, the Minister responsible for the TTC must 
not be the same as the Minister responsible for the 
OTM. 

Importantly, the TTC will not have a role in 
implementing Treaties, nor will it be involved in 
dispute resolution beyond the point at which a 
Treaty is signed. Dispute resolution post-Treaty 
negotiations will be managed by the dispute 
resolution clauses in the Treaty (which ought to 
include mediation), complaint to an Aboriginal 
Ombudsman or complaint to a First Nations Treaty 
Tribunal. 

Aboriginal Ombudsman 

Amendment to the Ombudsman Act is suggested to 
facilitate the creation of an Aboriginal Ombudsman 
position. It is envisaged the Aboriginal Ombudsman 
would be expressly responsible for responding to 
complaints regarding government participation in 
the Treaty process, but also have a role in receiving 
and considering any other complaints particularly 
relating to First Nations people and the government 

First Nations will not be required to raise a matter 
with the Aboriginal Ombudsman prior to progressing 
it to the First Nations Treaty Tribunal. However, the 
Aboriginal Ombudsman will provide an alternative, 
potentially less costly avenue to resolving disputes. 

The approach in NSW offers a blueprint for standing 
up an Aboriginal Ombudsman in the NT. In NSW, 
the Deputy Ombudsman (Aboriginal Programs) 
leads the Aboriginal Programs Branch and monitors 
and assesses prescribed Aboriginal programs 
under the NSW Ombudsman Act.102 The Deputy 
Ombudsman (Aboriginal Programs) also engages 
with stakeholders to promote improvements in 
the delivery of services and programs to Aboriginal 
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people and communities,103 including monitoring 
whether the NSW Government is delivering on its 
commitments to104: 

• Advancing the dialogue on healing with 
Aboriginal communities; 

• Aboriginal Language and Culture Nests; 

• Local Decision Making; 

• Aboriginal Economic Prosperity Framework 
(a statewide initiative containing targets for 
government commitments relating to jobs and 
employment, education and skills, and economic 
agency); 

• Solution Brokerage (enables engagement with 
NSW Government agencies to identify and 
implement practical solutions to significant issues 
for Aboriginal communities); 

• Opportunity Hubs providing mentoring and 
education and training pathways in schools; and 

• Connected Communities program (establishes 
schools as service hubs and promotes school-
community partnership approaches to improve 
Aboriginal education outcomes). 

The creation of an Aboriginal Ombudsman position 
will be important to ensuring a fair and equal 
Treaty process. International treaty negotiation 
experiences, as well as domestic experiences 
negotiating Aboriginal Land Use Agreements with 
government, has shown that government parties 
have not always behaved in good faith when 
negotiating with First Nations. Whilst it is envisaged 
that many Treaty disputes would likely be resolved 
through more informal dispute resolution processes, 
it is important that the First Nations negotiating 
committee is supported by a formal oversight 
mechanism to deal with complaints and disputes. 

Serious disputes may require a response beyond the 
scope of an Aboriginal Ombudsman. It is envisaged 
these matters would progress to a First Nations 
Treaty Tribunal, described in detail below. 

First Nations Treaty Tribunal 

The First Nations Treaty Tribunal will deal with 
disputes: 

• at any time, in relation to First Nation 
membership and boundary; and 

• after Treaties are executed, in relation to Treaty 
performance. 

Whilst it is envisaged Treaties will include clauses 
that encourage dispute resolution through informal 
talks and, where necessary, through formal 
mediation, parties to the Treaty will be able to apply 
to the Treaty Tribunal when no resolution can be 
found. As an independent body, the Tribunal will 
have powers to: 

• Conciliate and arbitrate disputes between parties 
during Treaty implementation or post-Treaty 
implementation105; 

• Make findings of fact; 

• Make recommendations for dispute resolution; 
and 

• Make determinative findings. 
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3.3 - Legislative Reforms 
Significant legislative reform will be necessary to ensure the Treaty-Making Framework set out in this Report has 
appropriate legislative authority. 

The following section explores these considerations 
in detail and sets out a proposed means by which 
to enshrine Treaty-making into the NT’s legislative 
landscape, defined by the following three key 
legislative changes: 

• Introduction of a Treaty and Truth Commission Act 
2022; 

• Introduction of a First Nations Self-Government 
Act; and 

• Amendment of the Local Government Act 2019. 

Consideration of additional amendments to a 
swathe of Commonwealth legislation should 
also be considered as a means to safeguarding 
Treaty negotiations by ensuring they fit within the 
NT’s legislative parameters as a Territory of the 
Commonwealth. 

Treaty and Truth Commission Act 2022 

The Treaty and Truth Commission Act 2022 (TTC Act) 
will be the overarching legislation underpinning the 
majority of the Treaty-making components outlined 
in this Report. It will act as the legislative basis for 
three key Treaty processes – negotiating a TWA, 
setting up a TTC, and recognising First Nations. 

Firstly, the TTC Act will provide the legislative basis 
through which a TWA can be negotiated. Baseline 
negotiation rules should be set out in the TTC 
Act, with the intention that these matters will be 
expanded upon as part of the process of developing 
the TWA. The TTC Act will establish minimum 
standards that govern: 

• The manner in which negotiations will be 
conducted, including what behaviours and 
strategies are acceptable; 

• The content and scope of matters that will be 
subject to TWA Treaty negotiations; and 

• Compliance and recourse for parties that depart 
from agreed negotiation standards. 

Secondly, the TTC Act will contain specific 
provisions setting up a TTC and empowering this 

body to facilitate a truth-telling process in the NT. 
All processes, functions and responsibilities of the 
TTC would be detailed in the TTC Act. 

Finally, the TTC Act will provide the legislative space 
for First Nations to be formally recognised in NT 
law. An appendix to the TTC Act will include a list of 
all formally recognised First Nations in the NT. First 
Nations, with the support of the TTC, will apply to 
be formally listed as a First Nation in the TTC Act – a 
necessary precursor to being considered eligible to 
begin Treaty negotiations with the NT Government. 

It is also envisaged the TTC would adopt key 
preambular principles and Articles of the UNDRIP 
important to its scope and function, including 
incorporation of Articles 3-5 (relating to self-
determination) and Article 19 (relating to free, prior 
and informed consent). 

First Nations Self-Government Act 

Diagram B (see Section 3.1) showed a proposed 
path for First Nations to become First Nation 
Governments prior to engaging in Treaty 
negotiations with the NT Government. The First 
Nations Self-Government Act (FNSGA) provides the 
legislative underpinning enabling this to occur in 
non-municipal areas. It is envisaged this legislation 
would be developed by the TTC. 

The FNSGA will set out the process and criteria that 
First Nations will need to meet in order to achieve 
official legal status as a First Nation Government. 
This criteria may include: 

• Establishing a formal working governing body 
with a formal Constitution 

• Establishing an agreed process for determining 
citizenship, noting that it will be up to each 
First Nation to determine its own method of 
conferring citizenship and different First Nations 
may select different methods. This process 
should include consideration of minority groups, 
including resident non-Traditional Owners and 
individuals impacted by the Stolen Generation 
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• Ensuring that land tenure is secure and not 
subject to substantive disputes 

• Ensuring the First Nation borders are generally 
settled and not subject to substantive disputes 

Side agreements between First Nations, clan groups 
or other parties that address the above issues may 
be used in conjunction with the FNSGA to support a 
First Nation’s request to transition to a First Nation 
Government. 

The scope of authority of each First Nation 
Government would also be set out in the FNSGA. In 
particular, the FNSGA would provide the legislative 
basis through which First Nation Governments could 
be established as local government authorities. 
A FNSGA would empower and encourage First 
Nation Governments to take on responsibilities 
for setting regional policy and controlling service 
delivery within estate boundaries according to the 
priorities and aspirations of First Nations peoples. 
Importantly, the FNSGA would not mandate a self-
government process. Rather, it would provide the 
legislative underpinning for First Nations to take on 
self-government responsibility gradually in line with 
their developing capacity and confidence. 

A FNSGA would respect cultural geographies, 
empower customary decision-making and 
representation processes and provide sufficient 
scale to make sure service delivery and 
administration are sustainable. Because a FNSGA 
would principally seek to empower the expanded 
governing authority of First Nations, it would 
be generally flexible and adaptive to community 
needs and should be compatible with First Nations 
customs that are considered important and relevant 
to First Nations groups. For example, a FNSGA 
should recognise and give effect to customary 
modes of decision-making, representation and 
electoral boundaries. In particular, a FNSGA should 
clearly recognise First Nations peoples’ traditional 
relationship to lands and waters across the NT; the 
harm caused by the dispossession of them, including 
the disruption of First Nation governance; and the 
need to respect and promote the inherent rights of 

First Nations peoples, including rights to practise 
their own customs and to govern themselves 
according to relevant institutions within traditional 
estates. The ALRA already provides a strong 
foundation for the recognition of these interests in 
relation to rights conferred by traditional ownership, 
pursuant to section 3 of the Act, as well as providing 
for customary decision-making in relation to consent 
for matters affecting Aboriginal land, pursuant to 
section 77A. Governance structures and processes 
considered by a FNSGA can build on these 
important foundations. 

As well as being informed by ALRA, it will be 
important that a FNSGA is directly informed by 
international human rights standards contained in 
the UNDRIP and other relevant Commonwealth 
laws impacting non-municipal areas, including 
the NTA. It is envisaged the FNSGA would also 
incorporate key preambular principles and Articles 
set out in the UNDRIP that relate to First Nations 
self-government, including: 

• Articles 3-5 relating to self-determination; 

• Article 18 relating to decision-making; 

• Article 19 relating to free, prior and informed 
consent; 

• Article 20 relating to the maintenance and 
development of political, economic and social 
institutions; and 

• Article 31 relating to the maintenance and 
protection of cultural heritage, traditional 
knowledge and traditional cultural expressions. 

Structures must be flexible and adaptive to the 
aspirations and priorities of different nations 
and different regions because there will not be a 
single, strict blueprint suited to all peoples across 
the Territory. Space must be made for structures 
and processes to be adapted to local and regional 
needs and priorities. Population demographics will 
inform these structures and processes. In some 
non-municipal areas, where there are significant 
non-traditional owner interests or demographics, 
there may be specific rules for the election and 
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representation of resident Aboriginal people who 
are non-traditional owners or other people with 
historical or residential relationships to a particular 
area. This would allow these groups to have a 
voice in local and regional governance. Because it 
addresses similar matters, the ALRA may provide 
a useful cue to mechanisms that account for non-
traditional owner interests. These arrangements 
should be developed by and with First Nations 
peoples according to local and regional priorities, 
ensuring consistency with relevant Commonwealth 
laws.106 

The FNSGA would formally recognise First Nation 
Governments as regional governing authorities 
with the full range of powers currently enjoyed by 
local government. It would therefore be designed 
to support the gradual expansion of First Nation 
governing authority and would replace the Local 
Government Act 2019 (LGA) in non-municipal 
areas where a First Nation Government has been 
registered. Over time, as more and more First 
Nation Governments are registered across the 
NT, it is envisaged the FNSGA would expand to 
operate over all non-municipal areas in the NT. 
These areas generally comprise Aboriginal land 
subject to the ALRA, pastoral leases, Community 
Living Areas (CLAs) excised from pastoral leases, 
parks, reserves and other freehold tenure as well 
as areas subject to Native Title. It would take a 
regional approach to non-municipal government, 
an important consideration to overcome issues of 
scale and service delivery. Importantly, the FNSGA 
would ensure there are effective mechanisms within 
the structure of First Nation Governments to ensure 
substantive decision-making at the local level in 
communities. 

Developing and implementing an effective FNSGA 
such as that suggested will require meaningful 
consultation, negotiation and engagement with 
First Nations people and their representative 
organisations. It is vital that a FNSGA is reflective 
of the broad needs and interests of First Nations 
peoples but is also flexible and adaptable to the 
strengths and limitations or particular issues in 

different areas. Negotiations to reach a TWA and 
the First Nations Forum will provide an important 
opportunity for this. It is expected the TWA would 
contain agreement in relation to self-government 
and so could endorse the proposed FNSGA being 
implemented as part of that Agreement. 

As a broad summary, it is envisaged the FNSGA 
should: 

1. Be directly informed by the UNDRIP. The Act 
should incorporate preambular statements and 
key rights that might be especially important 
to its scope, processes, functions and powers, 
including, Articles 3-5, Articles 18-20 and Article 
31 

2. Be consistent with and seek to reflect relevant 
ALRA concepts and provisions, including the 
recognition of traditional ownership (s3), 
customary decision-making (s77A), free, prior 
and informed consent and the consideration of 
non-traditional owner interests 

3. Reflect First Nations customary boundaries and 
support a First Nations-based approach. This 
would include the recognition of coalitions of 
nations in regional partnership, and relevant 
provision for unique clan-related interests within 
individual or partnering nations 

4. Be informed by, and compatible with, Aboriginal 
custom and law, enabling customary modes of 
decision-making, representation and electoral 
arrangements 

5. Be flexible, adaptive, and responsive to 
community strengths and capacities107 

6. Include processes for resolving disputes and 
settling issues 

7. Protect Aboriginal cultural information and 
intellectual property 

8. Provide a minimum standard for service delivery 
and the transfer of assets, which could be 
delivered to First Nation Governments according 
to an agreed schedule. In relation to service 
transfers to First Nation Governments, this 
would include commitments that First Nation 
Governments would not be left worse-off than 
they were before the FNSGA 
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9. Reflect a balance between local and regional 
governance, decision-making and administration. 
There must be capacity for local areas to 
meaningfully influence regional First Nation 
Government decision-making. To better realise 
economies of scale, in relation to administration, 
where appropriate back-end administrative 
services may operate at the regional level, or, 
if necessary, at an even a larger, multi-regional 
level. Decision-making and governance would be 
balanced between local and regional levels. This 
would ensure efficiency, reduce overlap, and 
improve coordination 

10. Exempt First Nation Governments from NT 
and Commonwealth government procurement 
requirements, and 

11. Provide all tax concessions available to not-for-
profit Aboriginal organisations. 

In relation to First Nation Governments, the FNSGA 
should empower them: 

1. As local government bodies for the purposes of 
all Commonwealth and NT Government funding 
programs. 

2. With capacity to levy rates as local government 
does, including from pastoral leases and 
mining tenements. These rates should be set at 
mandatory minimums equal or similar to rates 
in QLD and WA or be set (within agreed limits) 
by First Nation Governments. They are currently 
nominal and are subject to Ministerial discretion 
– this should not be the case. 

3. To provide existing local government functions, 
as well as the capacity for fuller functions, 
powers and responsibilities which would be 
devolved to First Nation Governments over time 
according to negotiation and agreement with 
government. These might include, for example, 
powers over land-use planning, education, 
health, environmental management, and cultural 
heritage and sacred site protection. 

4. As legal entities capable of entering into 
contracts and holding and disposing of property. 

5. With control over funding allocations, economic 
development as well as the power to enter into 

agreements with all tiers of government as well 
as third parties.108 

6. With capacity for monitoring, control, and 
coordination of service delivery.109 

7. To run businesses. 

Local Government Act (LGA) Reform 

In municipal areas, such as Darwin, Palmerston, 
Litchfield, Katherine, Tennant Creek, and Alice 
Springs, population demographics, settler history, 
and land tenure issues are different to those in non-
municipal areas. We suggest it would therefore not 
be appropriate for a FNSGA to replace the LGA in 
these areas. Compared to non-municipal areas in the 
Territory, where Aboriginal people represent about 
85% per cent of the population,110 populations in 
municipal areas represent post-colonial society more 
generally. This means there are various perspectives 
and interests to consider in relation to governance 
arrangements. Land tenure in NT towns and cities is 
also more fragmented than in non-municipal areas, 
and the ALRA also does not have effect over town 
or city areas. These matters influence the capacity of 
a FNSGA to meaningfully operate in municipal areas. 

In order to empower First Nations in municipal 
areas, it is proposed that amendments be made to 
the LGA to compliment the treaty process and the 
FNSGA. Four broad amendments are proposed: 

1. Acknowledge Traditional Custodians in the LGA 

2. Confine the LGA to municipal areas (i.e. Areas in 
which the FNSGA is not operational) 

3. Entrench within the LGA mechanisms providing 
greater decision-making and representation for 
First Nations people 

4. Incorporating UNDRIP Principles into the LGA 

Acknowledging Traditional Custodians 

The LGA should be amended to acknowledge 
Aboriginal peoples as the traditional custodians 
of the lands and waters on which towns and cities 
have been developed and recognise the enduring 
and important obligations Aboriginal people have 
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to those areas. This should also include recognition 
that the development of towns and cities has 
impacted Aboriginal people and their relationships 
to their traditional Countries, including authority and 
responsibility for governance and decision-making. 

Confining the LGA to Municipal Areas 

The LGA could be amended so that it is confined to 
Darwin, Palmerston, Katherine, Tennant Creek and 
Alice Springs. This would be an evolving process 
that would occur over time as more First Nation 
Governments are recognised under the FNSGA. 
Each time a First Nation Government is recognised 
under the FNSGA and replaces the local government 
body in that particular area, the First Nation 
Government’s geographical area would be removed 
from the LGA. Over time, the intention would be 
for the FNSGA to move to cover the entire non-
municipal NT and the LGA be confined to municipal 
locations. 

Some First Nation Governments may have 
traditional estates that include both municipal and 
non-municipal areas. In this case, there would be 
scope for interaction between the two models. 
Although they would have more responsibilities in 
non-municipal areas, the First Nation Government 
could, as governing entities representing First 
Nations, enter into agreements with municipal 
councils to share jurisdiction and responsibilities for 
matters in towns and cities where it is important for 
the First Nation Government to have a greater role. 

Entrenching Greater Decision-Making Powers for 
First Nations in Municipal Areas 

Whilst they will not be covered by the FNSGA, 
it is imperative that First Nations in municipal 
areas are provided with greater decision-making 
and representative capacity on local government 
matters. Amendments to the LGA is required to 
effect this change. 

Representative First Nation seats on municipal 
councils should be added to the LGA to ensure First 
Nations have equal decision-making ability. These 

positions should be paid and have full voting rights 
on a range of matters relevant to First Nations 
people. In particular, any discussions on matters 
relating to the use and enjoyment of land should 
include mechanisms for First Nations people to 
influence decision-making. Treaty Commissioner 
Professor Mick Dodson made clear the fundamental 
needs for First Nations people to lead decision-
making on land matters: “‘everything about 
Aboriginal society is inextricably interwoven with, 
and connected to, the land. Culture is the land, 
the land and spirituality of Aboriginal people, our 
cultural beliefs or reason for existence is the land… 
removed from our lands, we are literally removed 
from ourselves”.111 

First Nations representation on municipal councils 
could take a number of potential forms. Potential 
options include: 

• Obligations to establish MOUs with First 
Nation Governments (where appropriate), 
as mechanisms to formally acknowledge the 
important relationship Aboriginal people have 
to lands on which towns and cities have been 
developed. MOUs could relate to a range of 
matters in different areas, would have minimum 
terms and standards informed by the UNDRIP 
and by a process of good faith negotiation 
with First Nations peoples. They could also 
establish clear and legally binding commitments 
to partnership. MOUs between First Nation 
Governments and town and city councils 
would require giving consideration to and 
involving important existing traditional owner 
organisations including Lhere Artepe and Larrakia 
Nation. 

• Establish First Nation Government committees. 
First Nation citizens with appropriate 
authority (possibly First Nation Government 
representatives) could be appointed to 
positions as expert advisors and would sit on 
committees related to matters determined 
through negotiation to be of special importance 
to relevant First Nations. Negotiations for a 
TWA and further consultations could determine 
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the matters triggering committee engagement, 
where appointed First Nations people would 
have voting power. The Act could set out 
penalties for failing to engage committees. First 
Nation Governments could have power to call 
committee meetings in limited circumstances 
to set the agenda, or call for a vote on a 
particular matter. Fundamental to this would 
be NT Government investing in educating and 
supporting, where necessary, First Nations about 
their obligations, powers, and responsibilities 
under new Act. Such support could be provided 
through the Treaty and Truth Commission. 

• Establish an Office of First Nations in municipal 
local governments responsible for building 
cultural capacity and competence of local 
government. Such an office could be connected 
to the Office of Treaty-Making at the Territory 
level. It could also do specialised community 
development work educating and running 
programs related to First Nations local issues. 
Positions would be paid and could involve a small 
team collaborating with local organisations. 

• Create obligations for local governments to 
establish First Nations wards or reserved seats 
in municipal areas. Alternatively, this may be 
achieved by empowering town or city councils 
to establish these mechanisms, although this 
option is not preferred. Eligibility for elected 
representatives of these wards or reserved 
seats should be for First Nation citizens, and 
potentially, if it is preferred through a process 
of negotiation with First Nations, also for 
Indigenous people resident in a town or city. 
Only Indigenous people would be able to vote 
to elect representatives being elected through 
wards or reserved seats. Wards or reserved seats 
would not be proportionate to the population but 
established to recognise the need for municipal 
council decision-making to represent the unique 
interests of First Nation peoples in towns and 
cities. Wards or reserved seats would require 
gender parity in representation. Any mechanism 
of this nature would have to be consistent with 
the Racial Discrimination Act 1975 (Cth). 

Whilst the voices of Traditional Owners must 
be centred in these amendments, it may be 
appropriate to also allow for the representation 
of non-Traditional Owner Aboriginal people who 
are resident in municipal areas. Such an approach 
recognises that municipal areas are important 
service hubs for Aboriginal people from nations 
near and far, and these perspectives of resident 
Aboriginal people should therefore also be 
considered. 

Importantly, LGA amendments will need to be 
considered in a place-based manner. In some 
municipal areas there may already be strong 
Aboriginal representation in local government 
structures, and so such a mechanism may be 
considered unnecessary or inappropriate. 

Incorporate UNDRIP Principles 

An opportunity exists to Recognise the importance 
of the UNDRIP in informing the roles, powers, 
functions and responsibilities of First Nations 
people in relation to municipal local government. 
Such an approach could include the incorporation 
of UNDRIP preambular statements and key articles 
into the LGA, for example those relating to self-
determination (Articles 3 – 5), into the LGA to 
support provisions seeking to empower Aboriginal 
people. 

Further insights into the local government landscape 
in the NT, and its intersection with Treaty, is 
available at Appendix F. 

Other Possible Legislative Amendments 

Chapter One outlined the need for any Treaty 
process to work within the legislative parameters 
of the NT’s position as a Territory of the 
Commonwealth; and noted the need to align the 
Treaty-Making Framework with Commonwealth 
legislation. This section provides practical 
suggestions for engaging the Commonwealth and 
seeking changes to Commonwealth legislation to 
facilitate the delivery of a Treaty in the NT. 
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Commonwealth laws apply in the Territory 
and bind the courts, judges and people of the 
Territory, because the Territory forms ‘part of the 
Commonwealth’112 for the purposes of covering 
clause 5 of the Constitution.  Law making power 
given to the NT Legislative Assembly by the 
Northern Territory Self Government Act 1978 is 
subordinate to Commonwealth law-making 
power,114 which means Territory laws cannot, except 
in circumstances where they are authorised by 
Commonwealth laws, expressly or impliedly limit the 
operation of Commonwealth law.115 

Aboriginal Land Rights Act (Northern Territory) Act 
1976 (ALRA) 

Under the ALRA half of the Northern Territory is 
now Aboriginal land.116 The ALRA was designed to 
support and give legislative effect to goals of self-
determination that sought to 

restore to the Aboriginal people of Australia their 
lost power of self-determination in economic, social, 
and political affairs.117 

In its original form, it sought to compensate 
Traditional Owners for their losses under 
colonisation as well as to ‘support and protect 
traditional governance structures by privileging 
traditional ownership and a tenure designed to 
reflect Indigenous ways of holding and administering 
land’.118 By successfully claiming their traditional 
land areas back as inalienable freehold title, the 
ALRA provides Aboriginal Traditional Owners some 
security and decision-making power in matters 
affecting Aboriginal land, including economic 
development and other land uses. The Act was 
designed so that Aboriginal people are consulted 
about the use of Aboriginal land; that Aboriginal 
communities have as much autonomy as possible 
in running their own affairs, and that they should 
be free to follow traditional decision-making 
methods.119 Although significant reforms to the 
ALRA since 2004 have generally affected a shift 
in decision-making power away from traditional 
owners and towards government,120 for example, 

the Commonwealth Government’s 2007 NTNER121 

which included unilateral Commonwealth 
Government intervention in relation to Aboriginal 
land,122 the ALRA remains a bedrock of Aboriginal 
empowerment and decision-making in matters 
related to land in the NT. It is the most extensive 
land rights legislation in Australia123 and is 
particularly important in a treaty context because 
it ‘attempts to accommodate customary rights of 
ownership and use of land within a western legal 
framework’.124 In this way, the ALRA is a ‘uniquely 
powerful’ piece of legislation125 because it marries 
complex philosophies of traditional Aboriginal law 
and culture with Anglo-Australian institutions and 
administrative procedures.126 It recognises and 
protects traditional owners’ spiritual relationship 
with land and provides rights in relation to the 
exclusive enjoyment of the land, including those 
related to traditional customs.127 Because it supports 
self-determination, informed consent, and the 
operation of Aboriginal custom and law, the ALRA is 
closely aligned with key principles underpinning the 
proposed Treaty model. 

As a Commonwealth law, the ALRA creates legal 
challenges to the exercise of NT government power 
in relation to Aboriginal land. The NT Legislative 
Assembly therefore cannot make laws impacting 
Aboriginal land that are inconsistent with or 
repugnant to the ALRA. NT Governments also 
cannot exercise powers conferred by NT laws in 
a manner inconsistent with or repugnant to the 
ALRA (or other laws of the Commonwealth).128 

Where this occurs, NT laws, to the extent of any 
inconsistency, will be invalid for lack of power and 
the Commonwealth law will prevail.129 

Sections 73 and 74 of ALRA give space for the 
NT Legislative Assembly to make laws impacting 
Aboriginal land. Section 74 permits the general 
concurrent operation of NT laws relating to 
Aboriginal land, and states that the ALRA ‘does not 
affect the application to Aboriginal land of a law 
of the NT to the extent that that law is capable of 
operating concurrently’.130 NT laws giving effect 
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to treaties, or supporting the treaty process, and 
relevant provisions of those laws, will therefore be 
valid in relation to Aboriginal land so long as they do 
not, materially impair, detract, or qualify the rights, 
obligations, powers, privileges, and immunities 
created by the ALRA.131 

Section 73 of the ALRA provides for complementary 
NT laws over Aboriginal land in relation to matters 
such as sacred site protection;132 entry and access 
to Aboriginal land;133 the protection, conservation 
and management of wildlife;134  and laws regulating 
the entry of persons into, or controlling fishing 
or other activities in waters adjoining, Aboriginal 
land.135 In the context of treaties, section 73 means 
NT legislation could give First Nation Governments 
powers to manage their own sacred sites or to take 
responsibility for conserving and protecting wildlife. 
Of course, as with section 74 mentioned above, 
laws made pursuant to section 73 in relation to 
Aboriginal land will only have effect if they can be 
read to operate concurrently with the ALRA, and any 
other relevant Commonwealth laws, for example, 
the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth). It is also worth noting 
that the ALRA provides the NT with capacity, 
subject to ministerial approval, to confer limited 
functions upon Land Councils.136 With the support 
of Land Councils and First Nations Territorians, 
functions could be conferred upon Land Councils to 
complement the NT treaty process. 

So long as the limitations created by the provisions 
of the ALRA are observed, it creates no material 
impediment to the negotiation and execution of 
treaties between the NT Government and any 
of its First Nations. In fact, the ALRA can play an 
important role in informing NT treaty legislation and 
should be seen as a legal platform for treaties, not a 
barrier to them. 

ALRA as a platform for NT Treaties 

Although the property interests held by the ALRA’s 
Land Trusts are equivalent to full-ownership and 
are expressed in terms of Anglo-Australian property 

law, they found their origins ‘in the common spiritual 
affiliations and spiritual responsibilities of the 
titleholders’.137 The ALRA has therefore operated 
as a legislative bridge between Aboriginal and 
Anglo-Australian law for nearly 50 years. In 1976 
Central Land Council Chair Wenten Rubuntja said 
that the ALRA was ‘your law and my law standing 
as one. Two different, different laws standing as 
one’.138 Treaties must also reflect this important 
notion. Treaties and related supporting legislation 
must operate as legal bridges between settler-
colonial government and First Nations. They must 
recognise and enable Aboriginal worldviews, 
customs, laws, and aspirations and they must affect 
a substantive transfer of power from government to 
First Nations in line with aspirations for Aboriginal 
self-determination and self-government so that 
jurisdiction across the Territory is more equitably 
shared. A meaningful treaty process requires the 
NT Government to recognise and support these 
important tenets. 

NT Governments have generally failed to use 
the ALRA as a legal footing to better empower 
Aboriginal peoples. For example, the LGA, which 
operates over the entire land mass of the NT, 
including in non-municipal areas where large areas 
of land are Aboriginal land and where First Nations 
people comprise up to about 85%, contains no 
reference to traditional owners or customary modes 
of decision-making. An opportunity exists to turn 
this trend around as part of Treaty negotiations, 
and use ALRA as a platform to help inform and 
strengthen Treaty discussions. 

Potential key elements of ALRA that may be useful 
in informing the Treaty process in the NT include: 

1. Culturally Legitimate Decision-Making- Section 
77A of the ALRA enables traditional owners to 
make decisions and to provide their consent in 
accordance with customary decision-making 
practices. There is potential to draw on this 
drafting to inform the draft of the FNSGA, 
ensuring that Aboriginal people have adequate 
basis in legislation to make decisions about the 
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form and structure of First Nation Governments. 
This also aligns with rights regarding self-
determination, self-government and informed 
consent as outlined in the UNDRIP. 

2. Traditional Ownership - Beneficiaries of rights 
and interests under the ALRA are traditional 
owners who have ‘spiritual affiliations’ to land. 
Under ALRA, Land Councils ascertain the wishes 
of Traditional Owners and instruct the relevant 
Land Trust to act accordingly. The Treaty process 
could look to the definitions of Traditional 
Ownership outlined under ALRA to inform the 
drafting of a TWA that empowers First Nations 
with the power to make decisions about their 
own land. 

3. Informed Consent – Under ALRA, no action can 
generally be taken in relation to Aboriginal land 
without the informed consent of Traditional 
Owners.139 Treaties and relevant support Treaty 
legislation – including the TTC Act and FNSGA
must also contain provisions protecting informed 
consent, and may be informed by ALRA in the 
manner in which this is drafted. 

4. Non-Traditional Owner Interests Aboriginal 
people who are not Traditional Owners, but will 
be affected by the use of Aboriginal land, have a 
right to be consulted under ALRA.140 In relation 
to self-government and decision-making, and 
authoritative and representative structures First 
Nations might want to pursue, the potential 
roles and interests of people resident within 
First Nation boundaries who are not traditional 
owners will be an important consideration. 
The significance of this matter will vary across 
the Territory and will ultimately be subject to 
negotiations in relation to the unique interests 
and priorities of First Nations. While it will be 
important to ensure the interests of minority 
groups are looked after, the ALRA provides a 
framework that could frame discussions on the 
matter. 

It is important to note that ALRA will have important 
implications for First Nation Governments when 
they are attempting to make decisions about the 
use of Aboriginal land. To gain interests in Aboriginal 

land, First Nation Governments would first have 
to enter into section 19 lease agreements with 
Land Trusts. Recent reforms to the ALRA that 
have expanded leasing provisions have created 
opportunities for community-controlled entities 
to gain interests in Aboriginal land. If supported 
by Land Councils and First Nations involved in the 
treaty-process, similar complementary amendments 
to the ALRA could be made to empower First 
Nation Governments with leasing and licensing 
opportunities, which would support the expansion 
of First Nation governance pursued through the 
treaty-process. 

As Land Trusts cannot exercise their functions 
in relation to land ‘except in accordance with 
a direction given to it by the Land Council for 
the area’,141 Land Councils would play a role in 
facilitating any leasing agreements between Land 
Trusts and First Nation Governments.142 Agreement-
making of this nature between First Nation 
Governments and Land Trusts could take various 
forms, depending on the priorities and aspirations 
of Aboriginal people across the Territory, and 
depending on the evolution of the treaty process. 

Township Leasing Arrangements 

Some townships on Aboriginal land are not 
controlled by traditional owners because they have 
been leased to the Commonwealth. The power to 
make decisions about land within these township 
areas has, in most cases, been taken over by the 
Commonwealth (subject to the terms and conditions 
of relevant leases), acting through the Executive 
Director of Township Leasing (EDTL). 

Long-term lease interests held by the EDTL 
over townships on Aboriginal land could impact 
treaties and related aspirations by affecting the 
capacity for First Nation Governments to make 
decisions about land that is subject to township 
leases. Generally, the township leasing model has 
reformed the governance arrangements for land use 
decision-making in remote communities and has 
implemented a model of governance under which 

Northern Territory Treaty Commission  |  Final Report  |  Chapter Three: A Treaty Making Framework for the Northern Territory

 

 

  
 

 
  

  
 

  
  

 
 

   
 

  
  

 
 

  

  
 

  
  

 
 

 
 

 
 

  
 

 
 

 
 

 

  
 
 

  

 
 

 
 
 
 

 
 

 
 

 
 

 
 
 
 

 
 

 
 

 
  

 
 

 
 

 
 

 
 

 
 
 
 
 

 
 

 
  

64 

 – 

-



decision-making is centralised to a Commonwealth 
entity and local Aboriginal authority is contained. 
Recent amendments enabling community-controlled 
entities to hold Township leases could inform further 
changes that enable future agreement-making 
between Land Trusts and First Nation Governments 
empowered through the treaty process. 

Because Traditional Owners are not the ultimate 
decision-makers for land matters in leased 
townships, the potential role and authority of 
First Nation Governments could be limited. If First 
Nations involved in the treaty process establish 
their own governments and want their governments 
to exercise jurisdiction and decision-making over 
townships, they may have to do so by agreement 
with the EDTL. Alternatively, depending on the 
aspirations of First Nations, they might negotiate 
with the Commonwealth to have long-term 
township leases varied or terminated, so that 
interests over land revert to traditional owners. 
The Commonwealth could also amend the ALRA 
to change the role of the EDTL to better favour 
the autonomy of traditional owners, particularly in 
relation to First Nation Governments and the treaty 
process. 

Although treaties might not be realised for some 
time, barriers to empowering First Nations, such 
as through enabling First Nation self-government, 
should be identified, and dismantled by targeted law 
reform. There is time to do this between now and 
when the first treaties are likely to be negotiated. If 
First Nations are concerned about the EDTL’s effect 
on their autonomy, the Commonwealth will need to 
step in to support them. 

Native Title Act 1993 (Cth) (NTA) 

It is important that NT legislation related to 
the treaty process does not include provisions 
inconsistent with the NTA. The NTA’s preambular 
explanations endorse the granting of real agency 
to First Nations, such as to justify not only the 
recognition of native title rights and interests but 
also to potentially supporting the negotiation and 

conclusion of treaties recognising and asserting 
native title. It is likely that the NTA would support 
treaty-making in the NT as a means of settling, 
recognising, and asserting native title. 

Native title has been recognised over about 26% 
of land and waters in the NT.143 About 25% of NT 
land area is subject to non-exclusive native title, 
conferring limited rights compared to exclusive 
possession native title, which is akin to freehold 
ownership and has been determined over just 1% of 
the NT.144 A further 4% is currently subject to claim 
applications.145 Native title is regulated by the NTA, 
which, as a Commonwealth law, is paramount over 
any NT laws. At a general level of Commonwealth 
public policy, native title aligns with our proposed 
model for NT treaty-making because it recognises 
inherent, pre-existing, and continuing rights of First 
Nations people.146 In doing so, it highlights First 
Nations’ laws and customs as vital and colonisation 
and colonial expansion as the cause of disruption 
to Indigenous governance and land dispossession 
across Australia. 

The NTA sets out a system through which First 
Nations peoples can seek recognition of their native 
title rights. It also contains structures and processes 
for the administration, future use and development 
of native title land, including rules about consent 
and negotiation with native title holders, and rules 
about extinguishment of native title. Under the NTA, 
it is the ‘traditional laws and customs’147 of First 
Nations people that ‘constitute the basis upon which 
native title can be recognised, and which provide 
the content of native title rights and interests that 
are determined’.  These rights are varied and can be 
diverse. Exclusive native title, even though it is not 
recognised as a form of tenure, resembles freehold 
ownership in its exclusivity ‘but remains consistent 
with the traditional laws and customs that gave 
rise to it’.149 Meanwhile, non-exclusive native title 
rights are more limited and have been described as 
a ‘bundle of rights’150 which can include rights to 
hunt and fish, collect food, conduct ceremonies, and 
maintain and protect places of cultural importance 
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in relation to land and sea areas.151 These rights co-
exist with other rights and interests in those areas.152 

Since most native title in the NT is non-exclusive, 
Aboriginal people generally have limited native title 
rights in relation to their lands and seas. 

NT legislation giving effect to treaties, or supporting 
the treaty process, will be effective over areas 
regulated by the NTA so long as it operates 
harmoniously with NTA provisions.153 Given 
the NTA’s scope and content and the potential 
substance of laws supporting the treaty process, 
it is unlikely that treaties or other supporting NT 
legislation would be inconsistent with the NTA. 
Similarly, it is unlikely that NT treaties or supporting 
laws will contradict NTA provisions. To the contrary, 
the preambular explanations contained in the NTA 
strongly endorse the grant of real agency to First 
Nations, such as to justify not only the recognition 
of native title rights and interests, but also to 
support indirectly, the negotiation and conclusion 
of treaties recognising and asserting native title.154 

In particular, the preamble to the NTA sets out that 
the Act ‘reflects the entitlement of the Indigenous 
inhabitants of Australia, in accordance with their 
laws and customs, to their traditional lands.’155 It 
also states that Aboriginal and Torres Strait Islanders 
must ‘receive the full recognition and status within 
the Australian nation to which history, their prior 
rights and interests, and their rich and diverse 
culture, fully entitle them to aspire’.156 

The native title system also gives First Nations 
engaged in treaty negotiations opportunities to 
settle, recognise, and assert native title through 
treaty negotiations. Native title may therefore be 
an important part of negotiations between First 
Nations and the NT Government and include 
addressing compensation for extinguishment. 

First Nations Self-Government and Native Title 

Although the NTA provides Traditional Owner 
groups with capacity to have their native title 
rights formally recognised and protected by Anglo-
Australian law, it does not equip Aboriginal peoples 

with substantive self-governing capacity. In this 
respect, the native title system limits the authority 
Aboriginal peoples can exercise over their traditional 
lands. The need for more extensive recognition 
of self-government as part of treaties is in part a 
response to the failing of the native title system 
(and Anglo-Australian law more generally) to 
recognise rights of First Nations peoples to exercise 
substantive self-governing authority. 

First Nation Governments that we have proposed 
as a means of empowering First Nations self-
government will have to operate in the context 
of and in a manner consistent with the NTA. It 
follows that, depending on treaty negotiations and 
First Nation Territorians’ aspirations, First Nation 
Governments may have to enter into agreements 
with native title holders in relation to proposed 
activities or make decisions over land areas subject 
to native title. 

For example, in some instances First Nation 
Governments may enter into Indigenous Land 
Use Agreement(s) (ILUAs) with native title holders 
pursuant to Division 3 of Part 2 of the NTA, which 
provides for agreement-making about matters 
concerning native title rights and interests in 
relation to land areas.157 These agreements would be 
binding and establish terms and conditions setting 
out what rights First Nation Governments would 
have in those areas where native title land has not 
been extinguished. It is likely that agreements would 
respect and support ongoing native title interests 
and clear terms in relation to non-extinguishment. 
ILUAs could also form part of more extensive 
negotiations with the NT Government, in a similar 
way to how they have been used to address native 
title rights and interests in south-west Western 
Australia. 

These types of agreements, pursued through the 
treaty-process, would seek to align and enhance 
First Nation rights, responsibilities, and powers in 
relation to traditional estates as well as deal with 
other matters that may be considered relevant 
to decision-making and use of land and sea areas 
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subject to native title. They would therefore provide 
opportunities to build on the important platform 
created by native title. As with the ALRA, First 
Nations may consider it appropriate that there be 
NTA reform to support and more fully empower 
them during treaty-making and to give greater effect 
to treaties. The NTA’s evolution during treaty-
making should be supported where it leads to fuller 
empowerment of First Nations peoples. 

Other lessons from Native Title and ALRA 

The experience of native title in Australia since 
Mabo (No 2) provides some other important lessons 
for NT treaty-making. Although native title has 
provided for the legal recognition of First Nations 
rights relating to lands and waters, neither the 
courts, nor parliaments in Australia have empowered 
Aboriginal peoples, who have common law rights 
to native title, with substantive self-governing 
authority over traditional land or sea areas. Native 
title, and the ALRA, are the strongest examples of 
legal protections of First Nations peoples’ rights to 
traditional land and sea areas, but they confer only 
limited rights and powers in relation to governance. 

Treaties and legislation supporting the treaty 
process must build on, but go further than, rights 
and powers set out in the ALRA and conferred 
under native title. Undoubtedly, the platform 
established by the ALRA and the NTA is important 
for NT treaty-making for many reasons. Both 
systems have required Aboriginal peoples in the NT 
to act collectively and according to settler laws and 
administrative processes to achieve legal recognition 
of their rights. Although in many ways problematic, 
an outcome of land rights and native title systems 
has been that many Aboriginal peoples have a broad 
familiarity with organising governance and collective 
decision-making according to complex and often 
burdensome legislative requirements. Aboriginal 
peoples have had to organise and act collectively to 
navigate settler legal institutions and processes. It 
means that the legally essential aspects of treaty-
making, including negotiating processes, will not 

be foreign to many Aboriginal Territorians and their 
representative organisations. 

Lessons from the native title system (and from the 
ALRA) can be used to structure the treaty process 
in ways that are fair and equitable for First Nations 
peoples, and that do not position them at a systemic 
disadvantage by relying on settler legal processes 
to determine the scope and substance of rights that 
are entrenched in treaties. For example, the native 
title system puts significant evidentiary burdens 
on native title claimants, which makes asserting 
native title rights problematic for many First Nations 
peoples. Native title requires claimants show that 
they are ‘members of an identifiable society bound 
by a normative system of law and custom, and that 
this society is the same normative society that 
existed at the time of colonisation’.158 Claimants 
therefore must prove, according to institutions of 
settler-colonial law, that the traditional laws and 
customs that give life to native title are rooted 
in a pre-colonial state. That despite the violently 
disruptive effects of colonisation, there has been, 
as Professor Jon Altman and Dr Francis Markham 
explain, ‘continuity of customs and traditions and 
uninterrupted connection to claimed lands and 
waters going back to the assertion of sovereignty 
by the British Crown, whenever this occurred after 
1788, as settler colonialism spread across the 
continent’.159 It is Australian statute law and judicial 
decisions that decide whether claims pass this high 
threshold and which First Nations people will have 
rights to lands and waters legally recognised.160 For 
some, the evidentiary burden is insurmountable.161 

For the Yorta Yorta people in Victoria, the result of 
this approach was the High Court’s determination 
that ‘the tide of history’ had ‘washed away’ their 
native title.162 

Native title therefore pushes First Nations people 
into what has been criticised as an ‘authenticity test’ 
to assert what are often limited rights for traditional 
estates.163 Such limitations are a key reason the 
Noongar people in the south-west of Western 
Australia supported the South West Native Title 
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Settlement outside of the native title process.164 Not 
only does the evidentiary burden create a significant 
hurdle to the recognition of native title, it can also 
cause significant stress for First Nations people 
addressing native title, including who can claim it, 
and what outcomes it might provide.165 Matters of 
ancestry, historical land associations and personal 
connections to Country are often contested in 
native title claims.166 These contests can be very 
challenging for participants because they question 
acceptable degrees of identity in relation to the 
claim group and the area subject to the native title 
claim. 

These lessons are important to the context of 
treaty-making in the NT. Treaty negotiations will also 
require First Nation parties to address important and 
potentially challenging internal matters, including 
territorial boundaries, citizenship, standing, and 
representation and decision-making. Unlike the 
native title system, which is designed and arbitrated 
according to settler law and institutions, treaty 
negotiations can confront these issues according to 
First Nation priorities and aspirations, in accordance 
with instruments of international law, such as the 
UNDRIP. Article 33 of the UNDRIP states that: 

1. Indigenous peoples have the right to determine 
their own identity or membership in accordance 
with their customs and traditions. This does 
not impair the right of Indigenous individuals to 
obtain citizenship of the States in which they 
live. 

2. Indigenous peoples have the right to determine 
the structures and to select the membership of 
their institutions in accordance with their own 
procedures. 

There is no doubting that these matters may be 
challenging, but they are vital and must not be 
subject to unilateral settler government decisions. 
They must be designed by and with First Nations, 
and subject to fair and equitable negotiations 
between First Nation Territorians and the NT 
Government, including firstly through a TWA. 
Treaties can complement the native title system by 

expanding opportunities for First Nation governance 
over traditional land estates, as well as providing 
important opportunities for further recognition, 
settlement and negotiation of native title interests. 

Summary – Legislative Reform Components 
of the Treaty-Making Framework 

Concerted legislative reform is needed to provide a 
basis in legislation for Treaty negotiations. The TWA, 
TTC and broad parameters for Treaty negotiation are 
suggested to be set out under the TTC Act. 

Simultaneously, legislative amendment must 
be pursued to enable the establishment and 
implementation of First Nation Governments 
across the Territory, in recognition of the need 
for any Treaty process to be self-government 
based. This section has proposed that a FNSGA 
may be introduced to provide legislative basis 
for the creation of First Nation Governments 
in non-municipal areas. Further, it is proposed 
that amendments are made to the LGA to align 
with the FNSGA and to improve decision-making 
mechanisms for Aboriginal people in municipal 
areas. 

Consideration must also be given to a plethora 
of Commonwealth legislation, to ensure that any 
Treaty-making process aligns with Commonwealth 
legislation and is pursued within the parameters 
of the NT’s legal position as a Territory of the 
Commonwealth. In particular, ALRA and Native Title 
provide a strong basis in Commonwealth legislation 
to guide the development of a Treaty process that 
is in line with existing Commonwealth legislation. 
Ongoing reflection of, and potential amendments to, 
these and other pieces of Commonwealth legislation 
has been briefly touched on here and may form part 
of ongoing negotiations under a broader Treaty-
Making Framework. 
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3.4 - Ensuring Treaty Readiness 
Throughout the Treaty process, concerted effort must be taken to ensure both government and First Nations are 
moving closer to becoming ‘Treaty-ready’. There are two aspects to Treaty readiness: readiness to negotiate and 
readiness to implement. 

Whilst the importance of Treaty readiness has 
been touched on throughout this report, special 
consideration is given to it here to ensure it is at the 
forefront of any Treaty preparations. 

Readiness to Negotiate 

The process by which First Nations can become 
formally recognised, transition to a First Nation 
Government and become ready to negotiate has 
been previously outlined at Section 3.1 of this 
Report. First Nations will require capacity-building 
support from the TTC in order to achieve ‘equality 
of standing’ and enable good faith negotiations 
with the NT Government. Ideally, First Nations 
would have within their own citizenry people who 
could lead or assist their Treaty negotiating team 
with legal, financial or commercial qualifications 
and experience. In the long term, treaty negotiation 
skills will have to be developed as part of the nation 
building process. Development of nation building 
and treaty competency could start by ensuring that 
Treaty studies are part of the school curricula and 
then investing in targeted programs to increase the 
numbers of First Nations lawyers, accountants and 
business owners. In the short term, such skills and 
may have to be acquired from external experts. 

Nation building skills and competency ought to be 
delivered in the community. In this regard, external 
education providers will be very important. While 
the TTC may be able to provide some assistance, it 
is considered best delivered by specialist education 
institutions. 

The NT Government must also take concerted steps 
to become ready to negotiate. To be Treaty-ready, 
a government must demonstrate reconciliation, 
partnership and a desire for a new relationship with 
community. In the NT we are currently a long way 
from achieving any of these aspirations. 

As such, if the NT Government is to move from 
where it is now to achieving genuine reconciliation, 
a progressive partnership or a new relationship, 
it will need to adopt new ways of thinking, new 
approaches and new attitudes. Achieving this 
change – particularly change of the magnitude 
required – will not be easy, but it will be necessary. 

The NT Government will need to not only 
understand, but also embody in its negotiating style, 
the notion that treaties are nation-building exercises 
where the desired outcome is everyone being better 
off and that negotiations can lead to winners and 
winners rather than winners and losers. The six-
step negotiation process outlined in this Report 
– that is, negotiation that is based on consultation 
and adopted in good faith with freely chosen 
representatives through First Nations representative 
structures – will be a significant change in approach 
for the NT Government. In order to become ready 
to negotiate, the NT Government must therefore 
make a concerted and systemic effort to reposition 
the culture and service delivery style of its public 
service. This effort will need to skilfully create 
a synergy from many complementary initiatives 
including: 

• structured training; 

• ongoing staff development; 

• new recruitment practices – including increasing 
Indigenous staffing numbers; 

• competency systems and assessment; 

• ongoing reinforcement; 

• incentives; 

• rewards; 

• consequences for aberrant behaviour; and 

• accountability at all levels – particularly at CEO 
level. 
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Canadian Carol Blackburn said: 

The Federal Government treated this 
Treaty less like a new relationship and 
more like a divorce paper. ‘Don’t want 
anything to do with you any more. It’s 
not our problem. Here’s some money, go 
away.’ That sounds like a divorce to me..1 

A lot of departments weren’t of the view 
that they actually had responsibilities or 
weren’t aware of their responsibilities..1 

a treaty is a marriage, not a divorce.1 

Continuing this metaphor, when 
discussing implementation of their 
treaty in British Columbia, Maa-
nulth leaders identified the first 
years of the “new relationship” 
under their modern treaty explicitly 
as being similar to a divorce rather 
than a marriage. 

A number of Maa-nulth leaders 
noted that 

recognising that treaties are in fact new 
relationships, rather than severance 
agreements 

is important. 

Another leader expressed their 
frustration at the lack of buy in 
from the provincial and federal 
governments as follows: 

The Treaty is not a contract where you’re 
battling to do the least you can to fulfil 
the terms. You have to do the most you 
can to fulfil the relationship. It’s a long 
term, enduring constitutional relationship. 
And changing the mindset in the Federal 
government is something that we’re working 
on and continue to need to work on..1 

Maa-nulth leaders have also expressed 
concern about the lack of federal and 
provincial governments’ knowledge 
of their treaty, the treaty process and 

For example: 
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There must also be an acceptance from the 
NT Government that even though treaty 
negotiations can be tough, the negotiations are 
only the beginning of a much longer process. 
Substantive outcomes will only be achieved 
if the NT Government commits to fulfilling its 
commitments in the spirt of the negotiation and 
adequately resourcing and supporting First Nation 
Governments. 

Readiness to Implement 

Ensuring the NT Government is Ready to Implement 

In order for the NT Government to be able to 
implement its obligations under any treaty in the 
spirit in which it has been negotiated, it will be 
necessary that the cultural change described above 
is embedded in its public service. That change 
management work needs to start as early as possible 
and involves reinforcement that negotiating the 
treaty was only part of the journey and that the real 
work starts with implementation. 

Additionally, it will be necessary to ensure that the 
NT Government is ready and willing to implement 
the treaty in good faith. Experience from Canada has 
indicated that the amount of preparation required 
by public services is often at best underestimated 
and at worst dismissed: 



In line with learnings from the Maa-nulth experience 
in Canada, it is important that the following points 
are recognised: 

• The fundamental principle that treaties are about 
a new relationship between the NT Government 
and First Nation Governments must become 
core business for the NT Government. Long-term 
change management approaches will need to be 
implemented so that this changed understanding 
of the new core business becomes business as 
usual; 

• Negotiation is only the start of the treaty 
journey. From the outset, a focus on effective 
implementation will be critical if substantive 
outcomes are to be achieved; and 

• Whole-of-government communication on 
treaty obligations and accountability for all 
departments will be critical to successful treaty 
implementation. 

A key part of this change management approach 
for the NT Government will be to develop a 
sophisticated capability framework for the NT public 
service. The Māori Crown Relations Capability 

Framework, developed by the Te Arawhiti to support 
cultural change across the New Zealand public 
service, offers an excellent starting point for a 
similar approach in the NT. 

Māori Crown Relations Capability 
Framework 

This Framework aims to support public sector 
change by positioning the public service to support 
the Māori Crown relationship, enabling government 
to consistently meet its obligations under the Treaty 
of Waitangi, and achieving a uniquely New Zealand 
public service that is able to best serve all New 
Zealanders. 

The Framework is made up of the following 
components: 

• An Individual Capability Component (ICC) which 
explains in detail the competencies required 
at each of three capability levels (Comfortable, 
Confident, and Capable) across 11 competency 
areas, with the following as 6 key focus areas: 

• Understanding racial equity and institutional 
racism 

• New Zealand history and the Treaty of Waitangi 

• Worldview knowledge 

• Tikanga/kawa (Māori custom – how things are 

done) 

• Te reo Māori (language) 

• Engagement with Māori 

It is the aim that all public servants will reach the 
“comfortable” level for the 6 core competencies. 

• An Organisational Capability Component (OCC) 
which explains in detail the competencies 
required at each of three capability levels 
(Comfortable, Confident, and Capable) across 
6 areas that cover in detail governance; 
relationship with Māori; structural factors; 
workforce capability; environment; and policy 
and services. 

• A survey to enable agencies to assess current 
staff confidence levels and identify training and 
development priorities. 
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Ensuring First Nations are Ready to 
Implement 

The pathway to First Nation self-government set 
out in this Treaty-Making Framework provides 
an opportunity for First Nation Governments 
to gain experience and confidence in governing 
prior to a Treaty being implemented. This is to 
ensure First Nations are supported to become 
ready to implement a Treaty when the time 
comes. 

The path to First Nation self-government 
provides for an unlimited number of progression 
points for First Nation Governments to take on 
progressive responsibility of local government 
services. The foundation of this is the suite of 
responsibilities that current local governments 
are responsible for under the Local Government 
Act (NT) 2019 (LGA). Additional functions beyond 
those outlined in the LGA would be negotiated 
between the First Nation Government and the 
NT Government, and would likely look very 
different for different First Nations. This staged 
process will allow for the progressive expansion 
of First Nation Government activities and 
governing capacity in line with their aspirations 
and confidence levels. Whilst achieving First 
Nation self-government is not a prerequisite to 
engaging in a Treaty process, it is the preferred 
model. This is to ensure that by the time Treaty 
negotiations are finalised, the First Nation 
Government would have been engaged in self-
government for some time and as such would be 
in a position to accept additional responsibilities 
as negotiated under a Treaty. 
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Chapter Four: 
Resourcing and 
Next Steps 
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Chapter Three set out a proposed Treaty-Making Framework for the NT. The success or failure of 
this Framework will depend on a range of factors including timeliness, resources and political will 
in the NT and federally. This chapter will lay out the various steps that must be taken to achieve 
a mandated, sustainable and robust process that will lead to the entry into treaties of which all 
parties can be proud. 

4.1 - Resourcing Requirements 
Although not yet quantified, the costs associated with Treaties will be significant. This will include costs associated 
with First Nations forming, First Nation Governments negotiating treaties, and monetary compensation for 
historical injustices. These costs should be seen as an investment in the future of the NT that will provide 
significant dividends in the future – indeed, a more prosperous Aboriginal NT built on resourced First Nations self-
government will mean a more prosperous NT for everyone. 

Government will need to provide sufficient 
resourcing to the Treaty process to ensure all parties 
have the capacity and financial means through 
which to fully engage in and negotiate Treaties; 
and to ensure First Nations receive adequate cash 
reparations. It is envisaged this resourcing will flow 
through a Treaty Making Fund (TMF). 

The Treaty Commission proposes that Government 
develop a TMF to resource the various components 
comprising the Treaty-Making Framework. This 
could take the form of either a single fund or 
series of sub-funds, and will perform the following 
functions: 

• Pre-Treaty (Calls for funding anticipated to 

commence from 2024) 

• Provide grants to First Nations to navigate the 
self-government process and support their 
official formation 

• Provide funding to mediate disputes between 
First Nations 

• During Treaty Negotiation (Calls for funding 
anticipated to commence from 2027) 

• Provide grants to First Nations to negotiate 
Treaties 

• Post-Treaty (Calls for funding anticipated to 
commence from 2035) 

• Provide grants to support ongoing First Nation 
Government operational costs 

• Administer the delivery of cash compensations 

as specified in Treaty Agreements 

Importantly, it is envisaged that the TMF provide 
grants – as opposed to loans – to First Nations. This 
would ensure First Nations are burdened by debt 
caused by the long game of Treaty negotiations. 

Funding the TMF 

The source and amount of funds directed into the 
TMF is likely to be the greatest challenge in the 
setting up of the fund. In line with expectations 
set out in the Van Boven Principles, governments 
entering into Treaties are expected to provide 
financial compensation as part of reparations for 
historical injustices. The bulk, if not the entirety, 
of TMF funds should therefore be sourced from 
government. 

The Northern Territory (Self-Government) Act 
1978 (Cth) contains an indemnity from the 
Commonwealth in favour of the NT Government 
in respect of any acts done, or omitted to be 
done, by the Commonwealth between 1911 and 
1 July 1978.167 This period of Commonwealth 
control of the NT was characterised by a multitude 
of injustices perpetrated upon First Nations 
Territorians; as such, the Commonwealth should 
commit to reparation by making a significant 
contribution to the TMF. The NT Government 
should also make significant contribution to the 
TMF in recognition of historical wrongs and the 
ongoing impacts of colonisation on Aboriginal 
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Territorians. The exact contributions made by the 
Commonwealth and NT Governments will be a 
matter for negotiation between the noting, noting 
the starting point of these discussions should be the 
indemnity. 

An example of shared Treaty contributions can 
be seen in the British Columbia model of Treaty 
negotiation support funding (NSF). Under this 
model, the Canadian Government provides 90% 
of the contribution, with the balance paid by the 
provincial government. In 2020/21, the total 
funding provided through the NSF was CA$31 
million, supporting 31 First Nations who were either 
finalising their negotiations or actively negotiating 
during that period.168 The Australian National 
Disability Insurance Scheme (NDIS) offers a similar 
precedent. Under NDIS, funding obligations are 
shared between the Commonwealth and state and 
territory governments, with the Commonwealth 
expected to carry about 50% of all costs.169 

In setting up a TMF to meet future obligations, it 
will be important to quantify – as best as possible 

what those obligations will be and when they 
will be incurred. It will also be important to set out 
the potential returns that can be earned on any 
investment between the start of the fund and the 
timing of payment obligations. 

Quantifying the funding needs for most of the 
TMF’s functions should be relatively straightforward. 
Costs will be estimated based on the number of First 
Nations groups, the likely cost of each step in the 
Treaty-making process and the expected inflation 
over the period in which costs will be incurred. 
Quantifying the compensation component will be 
far more difficult. 

As part of the Treaty negotiation process, it is 
envisaged First Nation Governments will seek 
monetary compensation as reparation for historical 
injustices. Whilst this is related to (and would 
be administered through) the TMF, government 
should not use TMF funding for compensation 
claims – rather, separate funds should be set 
aside in anticipation of the significant reparations 
that will likely flow from Treaty negotiations. The 
exact amount of funding required to meet this 
compensation request will be difficult to quantify 

but must be consistent with the Van Boven 
principles. 

At this time, no Australian jurisdiction has formally 
acknowledged a likely amount for the compensatory 
component of Treaty. The two most analogous case 
studies as the South West Native Title Settlement 
in Western Australia (the Noongar Settlement) and 
the Timber Creek compensation case in the NT 
(the Timber Creek case). International examples 
from Aotearoa (New Zealand) and British Columbia 
also provide useful insights. These national and 
international compensation scheme examples are 
discusses in detail at Appendix G. 

Resourcing the compensation component 
of Treaty negotiations 

To fund the NT TMF and compensation fund, the 
Commonwealth and NT Governments will either 
have to redirect money from consolidated revenue 
accounts or another existing source. They could 
also raise an additional amount as a new tax or levy 
for the purpose of meeting its obligations to the 
Treaty-Making Fund. Consolidated revenue is the 
typical source of comparable funds in Australia such 
as the Aboriginal and Torres Strait Islander Land 
and Sea Future Fund, Queensland Treaty Fund, and 
Noongar Boodja Trust. The two main sources of 
revenue for the NT Government are Commonwealth 
revenue (GST, untied and tied grants) and own-
source revenue (mainly taxes and mineral royalties). 
Commonwealth revenue represents 70% of total 
revenue to the NT Government.170 Compared to 
eastern states and Western Australia, the challenge 
for the NT Government is it has a relatively small 
population base for generating revenues such 
as pay roll tax, lower land values for generating 
stamp duty and no land tax. With an estimated 
30% of the NT population identifying as Aboriginal 
Australian, sourcing contributions through existing 
taxes is like ‘robbing Peter to pay Paul’. Mining 
royalty equivalents171 are already applied towards 
the Aboriginal Benefits Account (ABA) and some 
of this will soon be directed to the NT Aboriginal 
Investment Corporation and is therefore unlikely to 
be an acceptable source of funding for the Treaty-
Making Fund. 
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In the current fiscal environment, with long-lasting 
impacts of the Commonwealth Government’s 
COVID-19 economic stimulus, it may be more 
fruitful to identify and implement an innovative 
income source, such as: 

• Creation of a Development Levy 

In 2019, the NT Government convened a 
Territory Economic Reconstruction Commission 
(TERC) to provide advice on the key strategies, 
approaches, and actions to support its goal of 
building a $40 billion economy by 2030. With 
the increased flow of private sector investment 
into the NT over the next decade and beyond, 
one option to fund the NT Government’s 
contribution to the Treaty-Making Fund could 
be a development levy. This levy could resemble 
the New South Wales Portable Long Service 
payment scheme levy or the 0.5% Medicare 
levy increase that was directed to the Disability 
Care Australia Fund (DCAF) to fund the NDIS. 
This could generate a sizeable amount over an 
extended period of time and could be structured 
and managed in a way that matches the timing 
of compensatory payment obligations from the 
TMF. A levy of 1% on each NT-based project 
valued at $1 million or more could generate tens 

of millions of dollars over time. 

• Establishment of a Land Bank 

The establishment a land bank that could be a 
way to satisfy compensatory claims and/or be 
used to fund the TMF. This could be similar to 
the Treaty Settlements Land Bank established in 
Aotearoa New Zealand. In the NT context, the 
relevant land could be surplus Commonwealth 
and NT-owned assets and over time could even 
be extended to Crown pastoral leases. 

• Formal Resource-Sharing Arrangements 

Other alternative assets that have been used 
in Aotearoa New Zealand to partially meet 
government contributions to commercial redress 
have included the transfer of fishing quota,172 

forestry land173 and radio spectrum.174 In Canada, 
formal resource sharing arrangements are also a 
common aspect of modern treaties. 

After an appropriate amount has been 
determined, the TMF could either deliver 
the full compensation amount ‘up front’ via a 
lump sum contribution or the funding could 
be continuously ‘drip fed’ into the fund over a 
sustained period. There are advantages to both 
funding approaches as set out in Table 2. 

Table 2: Advantages of funding approaches 

‘UP-FRONT’ LUMP SUM ‘DRIP-FED’ CONTRIBUTIONS 

Ability to be invested and accrue interest/ 
generate revenue immediately 

Less immediate financial impact on Government 
and its ability to meet other obligations 

Reduced risk that changes in Government/ 
policy lead to reduced contributions over 
time175 

Possibility of a greater contribution over time (i.e. 
more may be affordable in the long term than the 
short term) 

Known minimum sum (or fixed fiscal envelope) 
enables clear parameters to be set for the 
negotiation process and ensuring that First 
Nations who negotiate their treaty later in 
the process are not worse off than those who 
participate in the first negotiations 

Contributions can be timed to meet the funding 
needs 

Enables the creation of a new revenue stream i.e. 
a development levy 

A third option would be a hybrid of both, with an upfront capital contribution to fund the key short-term 
objectives of the TMF and an ongoing development or investment-style levy to create ongoing contributions. 
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Recommendations 

The above considerations are a matter for the 
Commonwealth and NT Governments to explore 
during the development of the TMF. To assist in 
this decision-making, a number of case studies of 
existing funds has been developed at Appendix H. 
Drawing upon applicable learnings from these case 
studies, the Treaty Commission proposes a number 
of recommendations for the establishment of a TMF: 

1. Actuarial assistance will be necessary 

An actuary should be engaged to work out the 
size of the likely future funding needs for each of 
the five initiatives. Likely factors to consider will 
be: 

• the number of First Nations in the NT 

• the relative size and complexity of those groups 

• where they are situated (i.e. are they remote, 
regional or metropolitan based) 

• the relative impacts of colonisation on those 
groups, and 

• the economic loss that they have suffered. 

2. The TMF should have a mixed funding source 

While the initial contributions or corpus are 
most likely to be sourced from Territory and/or 
Commonwealth consolidated revenue accounts, 
raising revenue from an innovative source (a levy 
or similar) could be an alternative. Setting up a 
sizeable corpus over the first decade, as is the 
case for the Noongar Future Fund, may strike 
a balance between the competing demands 
placed on governments and the need to create a 
substantial, and secure, Treaty-Making Fund. 

3. The TMF should be a single fund with multiple 

sub-funds 

Given the range of purposes for the Treaty-
Making Fund, administration could be simpler 
if there is a single fund with two or more sub-
funds. This could then allocate funds to meet 
the five initiatives. It could also create a mix 
of investments and timeframes to match the 
demands on the fund. For example, funds that 
are likely to be drawn down in the next three 
to five years can be invested in asset classes 

that are quickly realised as cash. Funds that are 
earmarked for compensatory payments and may 
not be made for another decade can be invested 
in differ ways. 

Sub-funds may also be more transparent if there 
are multiple funding sources, such as the NT 
Government’s ongoing First Nation Government 
costs and the Commonwealth Government’s 
compensations. 

4. Land banking should be considered a viable 

mechanism for compensation 

Land banking should be considered as a viable 
compensation which could reduce calls on the 
Treaty-Making Fund. Surplus Commonwealth 
Government assets in the NT could be included 
in the scheme, along with assets that the NT 
Government no longer needs. Another potential 
land asset to include would be the freehold 
interest in Crown pastoral leases (subject to the 
existing leases). 

5. The TMF should have a co-governance model 

The Treaty-Making Fund could be established as 
one of the special purpose public asset funds. It 
could be managed by the Future Fund Board of 
Guardians and Future Fund Management Agency. 
Its investment mandate would be co-created by 
Aboriginal representatives, both governments 
and the future TTC. Over time, this could 
transition to be a self-determined approach to 
governance. The TTC would then be able to 
make calls on the Treaty-Making Fund for agreed 
purposes, with regular public disclosure of how 
those funds are used. 
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4.2 - Steps to Progress Treaty Negotiations over the 
Next Four Years 
The following section is intended to provide a practical roadmap for both government and community to approach 
the Treaty process. It will set out the immediate actions that are required, and the outcomes that should be 
achieved, over the next four years to progress Treaty negotiations in the NT. 

Immediate Next Steps to Take in 2022 

Once this Final Report is formally delivered to the 
Minister for Treaty and Local Decision Making by 
the Acting Treaty Commissioner, it must be tabled 
in Parliament and released to the public within 21 
days.  It is expected that at the time of tabling the 
Final Report, the Minister would provide a response. 
Some of the recommendations have impacts for 
other Ministers and government agencies and a 
response to these matters may therefore take some 
period of months. Under no circumstances should 
the Minister take longer than three months from the 
tabling of the Report to provide a formal response. 

In response to the Final Report, the Minister should: 

• ACTION ONE: Confirm the NT Government 
support for: 

• the concept of treaties with the First Nations of 
the NT; 

• the concept of a truth telling commission 
looking at historical and continuing injustices; 

• the overall direction set out in the Final Treaty 
Report; 

• ACTION TWO: Write to the four statutory Land 
Councils to seek input to the development of: 

• a new Treaty and Truth Commission Act; 

• a draft First Nations Self Government Bill; 

• ACTION THREE: Confirm support for a First 
Nations Forum to be held within the following 
twelve months; 

• ACTION FOUR: Confirm commitment to 
the repeal and replacement of the Treaty 
Commissioner Act 2020 (NT) with a new TTC 
prior the end of the 2022 calendar year; 

• ACTION SIX: Confirm the budget allocation for 
the Treaty Commission for 2022/2023 through 
to 2024/2025 

• ACTION SEVEN: Announce the establishment 

of a TMF into which funding will be paid to 
ensure that there are adequate resources to 
fund the Treaty process.Following the receipt 
of correspondence from the Minister the four 
statutory Land Councils should be invited to: 

• Work with the Office of the Parliamentary 
Counsel to develop a consultation draft of a 
Treaty and Truth Commission Bill, with APONT 
more broadly regarding the Bill, and assist in the 
consideration and passage of the Bill; 

• Work with the Minister’s office with a view 
to holding a First Nations Forum within 12 
months; 

• Work with the Office of the Parliamentary 
Counsel to develop a consultation draft of 
a First Nations Self Government Bill and 
commence broad consultation on the Bill; 

• Work with the Minister and Government to 
develop a sustainable funding model to ensure 
adequate funding for the Treaty and Truth 
processes. 

Beyond these immediate steps, concerted effort 
needs to be made over the coming years to establish 
the underlying processes and mechanisms for a 
Treaty process. Key outcomes for the next four years 
are outlined below and should be used to inform 
effort and timelines. 

2022/2023 Outcomes 

At the conclusion of the 2022/2023 financial year, 
the following outcomes must have been achieved: 

1. The Treaty and Truth Commission must have 
been established with all positions filled; 

2. The inaugural First Nations Forum has been 
held and, subject to the recommendations of 
the forum, actions commenced regarding the 
establishment of First Nations Representative 
Body; 
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3. First Nations who have applied for recognition 
as a First Nation have been assessed and 
determinations made where possible; 

4. Truth telling process has been established and 
priority evidence is being collected; 

5. Negotiations have commenced for a TWA which 
will provide a framework for the negotiation of 
First Nations treaties in the NT; 

6. Establishment of Office of Treaty-Making within 
NTG, and government commences community 
education program in collaboration with Treaty 
and Truth Commission; 

7. A Treaty-Making Fund, with an adequate and 
secure source of funding, has been established; 

8. First Nations nation building and governance 
training are underway, preferably in partnership 
with third party providers; 

9. First Nations Self-Government Bill, and 
consequential amendment Bills are introduced 
and pass through the NT Parliament. 

2023/2024 Outcomes 

At the conclusion of the 2023/2024 financial year, 
the following outcomes must have been achieved: 

1. Negotiations regarding a TWA must have 
continued; 

2. 2nd First Nations Forum, or equivalent is held; 
3. First Nations Representative Body is established; 
4. Truth Telling process must continue operations; 
5. First Nations have been assisted to apply and 

become recognised First Nations; 
6. First Nations Self-Government Act must have 

commenced and recognised First Nations must 
have commenced preparation for transition to 
First Nation Government; 

7. First Nations nation building and governance 
training must continue to be provided. 

2024/2025 Outcomes 

At the conclusion of the 2024/2025 financial year, 
the following outcomes must have been achieved: 

1. A TWA ought to be concluded; 
2. The preparation and passage of such legislation 

as will underpin the process agreed to in the 
TWA; 

3. 3rd First Nations Forum or equivalent is held; 
4. First Nations Representative Body continues 

operation; 
5. Truth-telling process will move into broader 

phase aimed at completing all terms of reference. 
6. Some First Nations have transitioned to First 

Nation Governments while others are in progress 
of transition; 

7. First Nations continue to be assisted apply for 
and become recognised First Nations; 

8. First Nations nation building and governance 
training must continue to be provided. 

2025/2026 Outcomes 

At the conclusion of the 2025/2026 financial year, 
the following outcomes must have been achieved: 

1. The TWA is being performed; 

2. Recognised First Nations or groups of First 
Nations have issued Notice of Intention to 
Negotiate (Stage 1 in the six stage treaty 
negotiation process); 

3. 4th First Nations Forum or equivalent is held; 

4. First Nations Representative Body continues 
operation; 

5. Truth-telling process continues in broader phase 
addressing all terms of reference. 

6. More First Nations have transitioned to First 
Nation Governments while others are in progress 
of transition; 

7. First Nations continue to be assisted apply for 
and become recognised First Nations; 

8. First Nations nation building and governance 
training must continue to be provided. 
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Chapter 4 Footnotes 

167. From 1863 to 1911 the South Australian government administered the NT. 

168.  British Colombia Treaty Commission, 2021 Annual Report, 2021. https://www.bctreaty.ca/annual-reports. 

169. The NDIS is established as an insurance scheme, with the Commonwealth and States and Territories entitled to seek 
reimbursement for a proportion of the costs that are incurred in providing the funding/ services to their constituents. This split 
reflects, in part, the respective funding model for services prior to the NDIS, and each State and Territory has negotiated its 
own funding agreement with the Commonwealth. See Tarek Dale and Luke Buckmaster. Funding the National Disability Insurance 
Scheme – Budget Review 2015-16 Index, 2015, https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/ 
Parliamentary_Library/pubs/rp/BudgetReview201516/NDIS. 

170. Northern Territory Government, 2021-22 Budget Papers,2022, https://budget.nt.gov.au/budget-papers/where-does-the-
territory-governments-revenue-come-from. 

171. Amounts equal to the amounts of any royalties received by the Commonwealth or the Northern Territory in respect of a mining 
interest in Aboriginal land. 

172. Mãori Fisheries Act 2004 (NZ) allocates 20% of all new fishing quota to Mãori fisheries, in addition to the quota allocated through 
earlier settlement processes. 

173. Central North Island Forests Land Collective Settlement Act 2008 (NZ). 

174.  For example, the allocation of 5G spectrum in 2019. See, https://www.beehive.govt.nz/release/government-enables-early-
access-5g-spectrum. 

175. Example being the Canadian Government indefinitely suspending treaty annuity payments due to the COVID-19 pandemic. See: 
https://www.sac-isc.gc.ca/eng/1100100032294/1581869772685. 

176. Sub-sections 12(3) and (4) Treaty Commissioner Act 2020 (NT) 
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Conclusion: 
Treaty-Making 
as a Long Walk 
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This Report has set out a clear framework for the NT to approach Treaty-making, underpinned 
by both the NT’s unique historical and policy context and learnings from the Treaty 
Commission’s sustained consultation with First Nation communities. Care has been taken to 
ensure that the Treaty-Making Framework works within the boundaries of the NT’s limited legal 
capacity as a Territory of the Commonwealth. 

The complexity of this Treaty-Making Framework reflects the complexity of the task at hand. This Report has 
proposed two simultaneous processes that must occur prior to individual Treaties being negotiated – one 
process to negotiate a TWA, and one process to enable First Nations to move towards self-government. 
A six-step negotiation pathway informs Treaty negotiations between the NT Government and individual 
or coalition First Nations. Three independent mechanisms – a TTC, an Aboriginal Ombudsman and a First 
Nations Treaty Tribunal – provide the appropriate infrastructure to ensure First Nations are resourced 
and supported at every stage of the Treaty process. Significant legislative reform – namely, through the 
introduction of the Treaty and Truth Commission Act and the First Nations Self-Government Act, and reforms 
to the Local Government Act – provide legislative backing to the Framework. These processes, mechanisms 
and legislative reforms work together to create a Framework for a First Nations-based, human rights-based 
and self-government-based Treaty. 

Treaty-making will take a long time. Usually, implementation will occur at least a decade after the start date 
of negotiations. It is therefore important to consider how to make negotiations as fast as possible - without 
compromising their effectiveness - while ensuring that First Nations find the process itself rewarding. In 
other words, Treaty-making should not just be about the destination: the journey should confer benefits on 
First Nations too. The Framework set out in this Report has been created in a way so as to reduce the risk 
of negotiation fatigue and ensure the entire process is empowering for First Nations people. The Framework 
achieves this by: 

• Bringing constituents along for the ride 

Several generations may be involved in the Treaty process as it progresses over time. Education programs 
delivered by the TTC will ensure young people gain an understanding of the importance of Treaty at a 
young age, which they will then draw upon in the future when they step into leadership roles negotiating 
or implementing Treaties. 

• Ensuring the NT Government and First Nations are Treaty-Ready 

Treaty-making will impact many, if not most, NT Government departments. The development of a 
sophisticated capability framework for the NT public service, as outlined in the Framework, will be 
imperative for ensuring the NT Government is ready to engage in Treaty negotiations. 

First Nations must also be supported to engage in Treaty negotiations on equal footing with government. 
The path to self-government outlined in the Framework offers a clear means through which First Nations 
can progressively build their governing capacity prior to starting the Treaty negotiation process. 

Ensuring that First Nation Governments are able to be established early in the process provides a strong 
buffer against lengthy and delayed negotiations. 

• Providing adequate funding and resources to First Nations at every stage of the Treaty process 

Ensuring the Treaty process is adequately resourced is imperative to fully realising Treaty in the NT. 
Government grant funding delivered through the TMF will help First Nations fully participate throughout 
the Treaty negotiation process. 
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• Collaborating with First Nations from the beginning of the process 

The voices of First Nations people will be centred at every stage of the Treaty process. The First Nations 
Forum will give the mandate for continued Treaty negotiation, and will decide upon a Representative Body 
to reflect the interests of First Nations people. Further, the TTC provides a mechanism through which 
First Nations can engage with neighbouring First Nations (for example, through forming coalitions) from 
the moment they enter the process. 

• Creating effective and efficient dispute resolution processes 

Disputes between First Nations could disrupt the Treaty process and potentially add years to negotiation 
timelines. The TTC will efficiently resolve disputes during the pre-Treaty stage and during negotiations. 
Once a Treaty has been signed, dispute resolutions will be handled by the Aboriginal Ombudsman and the 
First Nations Treaty Tribunal. 

• Incorporating minimum standards into the negotiation principles 

It is important that First Nations are supported to negotiate with government on an equal footing. If there 
is a power imbalance, First Nations may feel distrustful of the process and the intentions of government 
which, in turn, may slow negotiations. The TWA mitigates this risk by setting out minimum standards that 
must be adhered to in order to ensure equal and respectful negotiation. 

• Identifying legislation that will impede Treaty-making 

Existing Commonwealth and NT laws will impact upon Treaty-making in the NT. In light of this, the 
Treaty-Making Framework includes a proposal for significant legislative reform and specifically addresses 
the need for governments to ensure existing pieces of legislation do not weaken, slow or prevent 
implementation of Treaties in the NT. 

This Report is a timely call to action for government and communities. By agreeing to progress Treaty 
discussions in line with this Treaty Making Framework, parties have the opportunity to acknowledge past 
injustice and move forward in a partnership defined by self-determination, equality and respect – a historic 
opportunity for Aboriginal affairs in the NT. 
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	government is deep and persistent. It is also very achievable in the non-municipal areas of the NT where almost the entirety of the shire councillors are First Nations people. 
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	Significant volumes of material have been considered to assist in developing recommendations for a treaty-making process in the NT. A great deal of consistency exists between the proposed NT process and the processes being applied in Victoria. This is no coincidence. In both the NT and the State of Victoria great regard has been had to the ‘Madein-British Columbia’ treaty process developed and implemented in British Columbia, Canada. However, the process in British Columbia cannot be directly adapted to the
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	The Treaty Commission, through its development of this Report and through submissions to the NT Parliament in relation to the NT Government Local Decision Making policy, has and will continue to provide advice on matters related to a treaty between the Aboriginal peoples of the NT and the NT Government. 
	The Treaty Commission, through its development of this Report and through submissions to the NT Parliament in relation to the NT Government Local Decision Making policy, has and will continue to provide advice on matters related to a treaty between the Aboriginal peoples of the NT and the NT Government. 


	h. to promote awareness of the Treaty Commission’s activities among Territorians; 
	h. to promote awareness of the Treaty Commission’s activities among Territorians; 
	The Treaty Commission has engaged in significant activities to promote awareness of its activities. This includes the production and distribution of a discussion paper, individual meetings with organisations and land councils, Ministers and their staffers, departmental officers, maintenance of social media, development and participation in a treaty webinar, radio and mainstream media interviews. 

	i. to perform other functions conferred on the Treaty Commissioner by the Minister. 
	i. to perform other functions conferred on the Treaty Commissioner by the Minister. 
	The Minister has not conferred any other functions on the Treaty Commissioner to date. However, this Report recommends that the Minster confer some functions on the Acting Treaty Commissioner to facilitate the transition to the next stage of the treaty process. 
	In delivering this report to the Minister, the Acting Treaty Commissioner has fulfilled the existing statutory functions of the Treaty Commissioner pursuant to the Treaty Commissioner Act 2020. 
	The Final Report sets out the Treaty Commission’s recommendations for a Treaty-Making Framework for the Northern Territory. The Report recommends: 

	Treaty Commissioner Recommendations 
	Treaty Commissioner Recommendations 
	1. 
	1. 
	1. 
	The establishment of a First Nations Forum through which Aboriginal Territorians can endorse a Treaty model and decide how First Nations should be represented in Treaty negotiations. 

	2. 
	2. 
	The development of a Treaty process that allows for the negotiations of many individual Treaties between the NT Government and First Nations (or coalitions of First Nations). This would include negotiation of: 


	a. A Territory-Wide Agreement, which would be negotiated first and would set out the broad scope, minimum standards, key principles and mandatory terms necessary for all subsequent 
	a. A Territory-Wide Agreement, which would be negotiated first and would set out the broad scope, minimum standards, key principles and mandatory terms necessary for all subsequent 
	treaty negotiations in the NT. 

	b. Negotiation of individual treaties between First Nations (or coalitions of First Nations) and the NT Government. 
	b. Negotiation of individual treaties between First Nations (or coalitions of First Nations) and the NT Government. 

	3. 
	3. 
	3. 
	The development of a process for First Nations to gain official recognition as First Nations and transition to a First Nation Government. 

	4. 
	4. 
	The development of an Office of Treaty-Making within the NT Government to coordinate NT Government responses to Treaty-making. 

	5. 
	5. 
	The extension and expansion of the Treaty Commission to become a Treaty and Truth Commission under new Territory legislation, to progress truth-telling work across the NT and practically support First Nations prior to and during the Treaty negotiation process. 

	6. 
	6. 
	The creation of an Aboriginal Ombudsman position to respond to complaints regarding government participation in the Treaty process. 

	7. 
	7. 
	The creation of a First Nations Treaty Tribunal to deal with disputes in relation to First Nation membership and boundary, and in relation to Treaty performance. 

	8. 
	8. 
	8. 
	The delivery of significant legislative reform to underpin this work, namely through: 

	a. 
	a. 
	a. 
	The development of a Treaty and Truth Commission Act 2022 to act as the legislative basis for negotiating the Territory-Wide Agreement, setting up the Treaty and Truth Commission and recognising First Nations. 

	b. 
	b. 
	The development of a First Nations Self-Government Act (FNSGA) to provide the legislative basis for First Nations to seek recognition and transition to First Nation Governments. 

	c. 
	c. 
	Amendment of the Local Government Act 2019 (LGA) to acknowledge Traditional Owners, confine the LGA to municipal areas as the FNSGA expands, incorporate human rights principles and provide greater decision-making mechanisms for First Nations people in local councils. 




	9. Ensuring both First Nations and the NT Government take concerted steps to become ‘Treaty-ready’ and in a position to negotiate and implement treaties on equal footing. 

	Implementation Recommendations 
	Implementation Recommendations 
	In response to the Final Report, it is recommended Minister should: 
	1. Confirm the NT Government support for: 
	• 
	• 
	• 
	the concept of treaties with the First Nations of the NT; 

	• 
	• 
	the concept of a truth telling commission looking at historical and continuing injustices; 

	• 
	• 
	the overall direction set out in the Final Treaty Report; 


	2. Write to the four statutory Land Councils to seek input to the development of: 
	• 
	• 
	• 
	a new Treaty and Truth Commission Act; 

	• 
	• 
	a draft First Nations Self Government Bill; 


	3. 
	3. 
	3. 
	Confirm support for a First Nations Forum to be held within the following twelve months; 

	4. 
	4. 
	Confirm commitment to the repeal and replacement of the Treaty Commissioner Act 2020 (NT) with a new Treaty and Truth Commission Act prior the end of the 2022 calendar year; 

	5. 
	5. 
	Confirm the budget allocation for the Treaty Commission for 2022/2023 through to 2024/2025 

	6. 
	6. 
	Announce the establishment of a Treaty-Making Fund into which funding will be paid to ensure that there are adequate resources to fund the Treaty process. 

	7. 
	7. 
	Following the receipt of correspondence from the Minister the four statutory Land Councils should be invited to: 


	a. Work with the office of the Parliamentary Counsel to develop a consultation draft of a Treaty and Truth Commission Bill, with APONT more broadly regarding the Bill, and assist in the consideration and passage of the Bill; 
	b. 
	b. 
	b. 
	b. 
	Work with the Minister’s office with a view to holding a First Nations Forum within 12 months; 

	c. 
	c. 
	Work with the office of the Parliamentary Counsel to develop a consultation draft of a First Nations Self Government Bill and commence broad consultation on the Bill; 

	d. 
	d. 
	Work with the Minister and Government to develop a sustainable funding model to ensure adequate funding for the Treaty and Truth processes. 



	There are numerous matters about which it is inappropriate for a Treaty Commissioner to express any opinion. To do so would be a departure from the principle of self-determination. However, we are confident that the Treaty-Making Framework set out in this Report provides the articulation of principle, the guidance and the practical measures to give effect to the expressed views of First Nations people in the NT, without interfering with each First Nations right to self-determine. 
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	– 
	This came across very strongly. Emotions from past atrocities are still raw and real for many people. 

	Whilst the above discussion points touch on a range of topics and perspectives, they can be broadly summarised as three key themes that were consistently brought to the Treaty Commission throughout the consultation process: 
	1. 
	1. 
	1. 
	Aboriginal people must make their own decisions about Treaty, and should be empowered to negotiate Treaty on their own terms. 

	2. 
	2. 
	Aboriginal people see Treaty as a means through which to right past wrongs and reaffirm human rights that have been historically ignored and 


	overridden. 
	overridden. 
	overridden. 

	3. Communities have been let down by past and current government approaches, and transformational change is needed in the way Aboriginal people govern themselves and support by the NT and Local government. 
	These themes are consistent with feedback received from young people during the Youth Roadshow. As noted by Dr Morris: 
	37

	Figure
	To visit these communities and elevate the voices of the young people who will be leading our society soon has been such a privilege. These smart, passionate young people have big hopes for the future…Throughout the Roadshow, young people have learnt more about Treaty, the focus on it being driven by First Nations, the focus onself-governance and to be informed by the UN Declaration on the Rights of Indigenous Peoples. 
	To visit these communities and elevate the voices of the young people who will be leading our society soon has been such a privilege. These smart, passionate young people have big hopes for the future…Throughout the Roadshow, young people have learnt more about Treaty, the focus on it being driven by First Nations, the focus onself-governance and to be informed by the UN Declaration on the Rights of Indigenous Peoples. 
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	Insights from the Young Voices Roadshow 
	Insights from the Young Voices Roadshow 
	In Alice Springs, Centralian College student Aaliyah Anderson (Yiman/ Gungalu) said: 
	Expressing similar views, Tyrone Charlie, who hails from Borroloola and is a Year 12 student at Yirara College in Alice Springs, said: 
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	2.2 - A Human Rights-based Approach 
	2.2 - A Human Rights-based Approach 
	Treaty-making must be consistent with the minimum standards contained in the United Nations Declaration of the Rights of Indigenous Peoples (UNDRIP) and the Van Boven/Bassiouni Principles (Van Boven Principles) regarding 
	reparations for gross violations of human rights. 
	Colonial law was imposed on First Nations people without their consent and with violent, disruptive and far-reaching consequences. Treaty Commission consultations found that First Nations Territorians continue to grapple with the lasting impacts of historical atrocities committed against them by colonisers, and communities want this formally acknowledged by the NT Government through the Treaty-making process. Consultations also unveiled community concerns regarding the need for the rights and voices of Firs
	Australian law currently does not provide sufficient protections capable of ensuring First Nations’ rights and interests are recognised and respected in the NT Treaty process. With the exception of Native Title, Australian common law has been largely ineffective at recognising and asserting the rights of First Nations people. Despite the significant hurt and harm caused to members of the Stolen Generations by policies of forced child removal, cases brought before Australian courts to redress that harm have 
	on behalf of government.
	45
	painful.
	46

	Further, decisions of the High Court have established that it may be possible for the Commonwealth Government to use the ‘race’ power contained at section 51(xxvi) of the Constitution to make laws that ‘discriminate against or for the benefit of the people of any race’  including First Nations people. The race power has been used to make discriminatory laws that have adversely affected First Nations  
	47
	people.
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	These examples make clear that there are insufficient protections in Australian law capable of equalising the significant bargaining inequalities between First Nations and the NT Government. As such, consideration must be given to international human rights standards – specifically UNDRIP and the Van Boven Principles – to guide the positive advancement of First Nations’ rights under the Treaty process. 
	The NT does not have the legal capacity to enter into a Treaty recognised under international law, which posits that only Nation-States acting through their national government have the legal capacity to enter into binding Treaties under international. However, human rights instruments of international law remain vitally important to the NT Treaty-making process. The UNDRIP sets out minimum standards for the domestic recognition of Indigenous rights and more generally is a critical guide that should inform 
	 in the NT. Both the UNDRIP and Van Boven Principles are outlined in greater detail below. 
	The Principles have previously been relied upon in Australia in relation to historic harms perpetrated against Aboriginal and Torres Strait Islander people through policies of forced removal. For example, the recommendations of the Australian Human Rights Commission to the Commonwealth Attorney-General regarding the Bringing Them Home report (which followed a national inquiry into the effects of the forcible removal of Aboriginal and Torres Strait Islander children from their families) were structured on th
	monetary compensation.
	70

	In the NT, it is expected that the Treaty process will have to address a similar range of issues collectively experienced by First Nations. The Van Boven Principles clearly provide a benchmark against which consideration of matters relating to reparations can be measured. In the context of the NT, where the effects of colonisation have been violently disruptive, the Van Boven Principles can inform negotiations in relation to a range of matters that might be considered important to Treaty-making, including t
	In conjunction with the UNDRIP, the Van Boven Principles are an important minimum standard to guide negotiations and deliver reparations that are relevant and proportionate to original violations. These Principles will be particular important  
	In conjunction with the UNDRIP, the Van Boven Principles are an important minimum standard to guide negotiations and deliver reparations that are relevant and proportionate to original violations. These Principles will be particular important  
	to guide truth telling in the Treaty process – noting truth-telling will potentially uncover or highlight previously unknown or ignored truths that will affect the nature and scope of discussions relating to reparations. 

	Recommendations 
	Treaty-making is about rebuilding the relationship between government and First Nations peoples on a fairer, more equal footing. Achieving this will require a structured process of negotiations in line with minimum human rights standards as set out in the UNDRIP and Van Boven Principles. Adoption of these standards as the foundation of the Treaty-making process will help offset the existing power imbalance between First Nations and government, improve the bargaining position of First Nations and prevent gov
	71

	In line with the above, it is recommended that: 
	1.
	1.
	1.
	 The UNDRIP continue to be recognised as a foundation for the Treaty negotiation process and be embedded and respected in Treaty legislation, policy and supporting instruments. 

	2.
	2.
	 Supporting legislation underpinning the Treaty process should adopt key preambular principles and Articles of the UNDRIP. 

	3.
	3.
	 The NT Treaty-making process pursues a key objective to get agreement between First Nations and government as to the precise form and content of the adoption of UNDRIP principles in NT legislation. 

	4.
	4.
	 The Van Boven Principles, in conjunction with the UNDRIP, provide minimum standards to the consideration of reparations negotiated as part of the Treaty process. 



	2.3 - A Self Government-based Approach 
	2.3 - A Self Government-based Approach 
	Treaty in the NT must lead to the formal recognition and empowerment of First Nations self government, in recognition that Aboriginal people have been self-governing over their traditional lands in the NT for thousands of 
	years. 
	A key difference between Treaties and other forms of settlement is that Treaties must lead to some form of political settlement. Self-government is an important part of realising Aboriginal peoples’ inherent right to self-determination as set out in the  This aligns with evidence from North America and Australia that the lives of Aboriginal people improve when they are given meaningful decision-making power over matters affecting  
	UNDRIP.
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	their lives.
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	Australian common law has not recognised any inherent right to Indigenous self-government and, so far, parliaments have not empowered First Nations with meaningful self-government  Even though First Nations have been self-governing over their traditional lands and waters since time immemorial they are not meaningfully recognised in the federal compact and so do not exercise their own authority within Australia’s federation. As discussed in the above sections, First Nations peoples have very little entrenche
	capacity.
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	of our powerlessness’.
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	There is significant need for Treaties in the NT to substantively address this structural inequity by recognising and empowering First Nations, where they aspire to it, to exercise political authority through their own governments within the NT and as a fuller part of an Australian nation that, at its birth, made no space for them. Transformational change of this nature is vital in the NT if treaties are going to affect a new and more equitable relationship between First Nations and the NT government based 
	A self-government-based approach to Treaty-making empowers First Nations as substantive decision-makers. The benefit of this approach is evident in the United States, where First Nations have been 
	A self-government-based approach to Treaty-making empowers First Nations as substantive decision-makers. The benefit of this approach is evident in the United States, where First Nations have been 
	recognised as ‘domestic dependent nations’ under federal law and so operate on a government-togovernment level with the federal government. They have been broadly empowered with responsibilities and functions of self-government, including First Nation control over federal government services for First Nations people, and in relation to natural resources and economic  First Nations also have control in relation to tribally controlled colleges and universities, primary and secondary schools, housing, social a
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	development.
	77
	78
	79
	80
	81
	82
	 and healthcare.
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	Research by the Harvard Project on American Indian Economic Development has found that the only policy ever to succeed in combatting reservation poverty in the USA is ‘putting genuine decision- The project findings are clear – other than effective self-government,  The Harvard Project’s research has highlighted that the best examples of self-determination policies are those enabling First Nation communities and their leaders to assert decision-making power to shape and drive development agendas relevant to 
	making power in Indian hands’.
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	nothing else has worked.
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	of their communities.
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	culture.
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	First Nation Government – A Proposed 
	Model 
	Model 
	We propose that the Treaty process will enable the establishment of representative First Nation Governments to assume powers of self-government and represent First Nations in Treaty negotiations. First Nation Governments will, in-line with the UNDRIP minimum standards, have both shared and exclusive jurisdiction over matters within 
	such treaties, agreements and other constructive arrangements. 
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	Stage 1 – Pre-Treaty 
	Stage 1 – Pre-Treaty 
	First Nation Governments are established as local government authorities in all non-municipal areas of the NT (i.e. all areas of the NT except Darwin, Palmerston, Litchfield, Katherine, Tennant Creek and Alice Springs). First Nation Governments would operate in the local government jurisdiction in these non-municipal areas according to the proposed First Nation Self-Government Act, which would support the gradual expansion of First Nation governing authority and would replace the current Local Government Ac
	Stage 2 – Post-Treaty 
	This stage would occur at the conclusion of First Nation Treaties. It would involve expanding the jurisdiction of First Nation Governments to include, subject to treaty negotiations, autonomous lawmaking power, such as that exercised in British Columbia (Appendix A provides an overview of the British Columbia model). First Nation Governments’ law-making power would be limited by the Constitution, the general law, and NT and Commonwealth laws. It is proposed that this stage would result in service transfers 
	-


	Summary – A Pathway to Treaty 
	Summary – A Pathway to Treaty 
	This section has outlined a path forward for Treaty-making in the NT. Under this proposed model, First Nations will be the key endorser at all stages of the Treaty process and will have the space to decide the exact means through which they would like to be represented in the Treaty negotiation process. A proposed two-stage model to Treaty formation has been identified, characterised by the initial negotiation of a Territory-Wide Agreement to guide the overarching principles and minimum standards for subseq
	This pathway to Treaty requires the support of independent mechanisms and targeted legislative reform to ensure it can be fully realised. The next sections will discuss these independent mechanisms and legislative reforms in greater detail. 
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	There must also be an acceptance from the NT Government that even though treaty negotiations can be tough, the negotiations are only the beginning of a much longer process. Substantive outcomes will only be achieved if the NT Government commits to fulfilling its commitments in the spirt of the negotiation and adequately resourcing and supporting First Nation Governments. 

	Readiness to Implement 
	Readiness to Implement 
	Ensuring the NT Government is Ready to Implement 
	Ensuring the NT Government is Ready to Implement 
	In order for the NT Government to be able to implement its obligations under any treaty in the spirit in which it has been negotiated, it will be necessary that the cultural change described above is embedded in its public service. That change management work needs to start as early as possible and involves reinforcement that negotiating the treaty was only part of the journey and that the real work starts with implementation. 
	Additionally, it will be necessary to ensure that the NT Government is ready and willing to implement the treaty in good faith. Experience from Canada has indicated that the amount of preparation required by public services is often at best underestimated and at worst dismissed: 
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