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Introduction
On 27 July 2022 the federal government introduced into the Commonwealth parliament the 
Climate Change Bill 2022 and the Climate Change (Consequential Amendments) Bill 2022 to 
legislate Australia’s target to reduce greenhouse gas emissions.

The legislation will reflect Australia’s commitment to meet the emissions reduction goals in the
Paris Agreement, a treaty made under the United Nations Framework Convention on Climate 
Change. Article 3 of the Paris Climate Agreement provide that parties to the treaty are to “undertake 
and communicate ambitious efforts” to hold the increase in the global average temperature to “well 
below 2⁰C above pre-industrial levels and pursuing efforts to limit the temperature increase to 1.5⁰C 
above pre-industrial levels”.

On 16 June 2022, the federal government updated Australia’s nationally determined contribution to 
meeting the Paris Agreement by setting a new “ambitious target to reduce greenhouse gas emissions 
by 43 per cent below 2005 levels by 2030” which “will put Australia on track to achieve net zero 
emissions by 2050.”

The Climate Change legislation will not only legislate these targets but will codify the mechanism for 
the executive government to unilaterally change the target without a parliamentary vote. Moreover, 
the legislation mandates that any change to the greenhouse gas emissions target can only increase, 
meaning the government of the day has unfettered authority to ratchet up the greenhouse gas 
emissions target while bypassing the democratic process altogether.

Legislating the net zero target will also risk tipping the scales even further in favour of green activists 
in the courts. Courtroom activism has been a significant factor in the delay and cancellation of 
critical resource projects, and the Climate Change Bill 2022 will invite further legal activism.

www.ipa.org.auInstitute of Public Affairs2



The Climate Change Legislation’s 
Undemocratic ‘Ratchet’ Clause
The Climate Change Bill 2022 will, if passed, allow the executive government to bypass the 
parliament to unilaterally increase the Australia’s legislated greenhouse gas emissions target. 

The potential consequences of the policy of net zero emissions by 2050 are significant. Research 
and analysis by the Institute of Public Affairs has revealed that a legislated net zero target will 
impose significant and irreparable economic damage on the country, particularly in remote and 
regional areas, with $274 billion in foregone economic activity and 478,000 jobs put at risk 
because of the policy.1  These matters must be subject to rigorous debate in the parliament. 

The stated purpose of the Climate Change Bill 2022 is to “set out Australia’s greenhouse gas 
emissions reduction targets, to provide for annual climate change statements, to confer advisory 
functions on the Climate Change Authority, and for related purposes.” Rather than just stating 
the greenhouse gas emissions target, the legislation codifies the instrument in which the executive 
sets the target, and explicitly confers on the executive government an extraordinary discretion to 
unilaterally change the law. 

Australia’s net zero target has to date been a function of executive decision making: the executive 
government signed on to the goals of the Paris Climate Agreement, and devised the targets by 
way of the ‘nationally determined contribution’ to meeting those goals. While clause 10(1) states 
the main targets (reducing greenhouse gas by 43 per cent by 2030 and to net zero by 2050) 
clause 10(2) states that these targets are “to be interpreted in a manner consistent with (a) the 
Paris Agreement; and (b) Australia’s nationally determined contribution.”2 Importantly, clause 
10(4) clarifies that the targets outlined in clause 10(1) “does not prevent or limit the exercise of the 
executive power of the Commonwealth to” 

(a) prepare and communicate a new nationally determined contribution in accordance with
Article 4 of the Paris Agreement; or

(b) adjust Australia’s nationally determined contribution in accordance with paragraph 11 of
Article 4 of the Paris Agreement.

This means that the proposed targets of reducing emissions by 43 per cent by 2030 and to net zero 
by 2050 could be increased without debate, without a vote, and without parliament even sitting. 
While new legislation would be required to be approved by parliament if a future government 
sought to reduce or repeal the emissions targets.

This discretion is an explicit violation of the separation of powers. In the Australian parliamentary 
tradition, the legislative branch of government is vested with the power to change the content of 
statutory law. The executive undoubtedly has the right to undertake executive actions, such as 
making decisions about how it engages with international agreements and treaties, but it is firmly the 
place of the parliament to determine over time how such agreements are incorporated into domestic 
legislation. 

1 Daniel Wild, ‘The Economic and Employment Consequences of Net Zero Emissions by Net Zero in Australia’ (Institute of Public 
Affairs Research Report, 2022).
2 This report refers to the Paris Climate Agreement, whereas the Climate Change Bill 2022 refers to the Paris Agreement. 
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The principle that the parliament makes law is fundamental to the democratic system of government. 
The parliament, being wholly elected and responsible to the electorate, represents a vast diversity 
 of voices and perspectives. It deliberates over laws in public and must justify its actions through 
debate. In contrast, ministers in the executive government meet privately and are bound by cabinet 
solidarity. Entrenching in the executive the power to change the law is an undemocratic claim over 
a function which is fundamentally legislative in nature. 

Legislating the target in this manner also presents a range of practical problems for the executive 
government. For instance, under the terms of the Paris Climate Agreement, there is nothing to 
prohibit a country from revising its obligations downwards.3  However, the federal government is 
attempting not only impose such a probation, but to ensure the greenhouse gas emissions target can 
only increase over time. According to clauses 10(5) and 10(6), if the government prepares and 
communicates a new nationally determined contribution to the Paris Climate Agreement, it “must 
represent a progression” the existing target, and an “must represent an enhancement of Australia’s 
level of ambition”. In other words, meaning the government of the day has the unfettered authority 
to ratchet up the target while bypassing the democratic process. 

Even attempting to withdraw from the Paris Climate Agreement would appear to be ineffective if the 
Climate Change Bill 2022 was passed. Article 28 of the Paris Agreement permit countries to 
withdraw from the treaty by giving written notice to the UN Secretary-General. Generally, the 
principles of parliamentary sovereignty would mean that a national government could withdraw 
from an international agreement with immediate effect.4  However, the Climate Change Bill 2022 
would effectively lock Australia into an international agreement. If the government withdrew from 
the Paris Agreement, the legislation would still mandate the legislated emissions reduction target to 
be “consistent with the Paris Agreement”, and any attempt to reduce the emissions target would not 
be permitted by clauses 10(5) and 10(6). 

3 Daniel Wild & Morgan Begg, ‘Ten Points About the Paris Climate Agreement’ (Institute of Public Affairs Parliamentary Research 
Brief, 26 October 2018) 3.
4 Ibid, 3.
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How the Climate Change Legislation Will 
Invite Environmental Legal Activism
The tactic of using the law and the courts to conduct political and public relations campaigns 
and put pressure on political opponents can be regarded as a form of ‘lawfare.’ which is an 
inappropriate role for the judiciary. Lawfare has been a significant factor in the delay and 
cancellation of critical resource projects in Australia, and the Climate Change Bill 2022 will risk 
unleashing a torrent of courtroom activism by expanding even further the scope for green groups to 
challenge development and resource projects. 

Under the Environment Protection and Biodiversity Conservation Act 1999 (the EPBC Act) any 
actions, such as a major resource development project, that could have a significant impact on a 
matter of national environmental significance (MNES)5 must be referred to the federal environment 
minister for approval. If the minister determines that the project is likely to have a significant impact 
on an MNES, then the action requires further assessment. Following the assessment, the project is 
either approved, approved with additional conditions, or not approved. 

Ministerial decisions can be challenged by way of judicial review in the courts, under the 
Administrative Decisions (Judicial Review) Act 1977. The ordinary common law rule of ‘standing’ is 
that a person can only launch a legal action if they possess a direct or material interest in a dispute. 
This is reflected in the principal legislation governing judicial review, the Administrative Decisions 
(Judicial Review) Act 1975, which defines a ‘person aggrieved’ as a person “whose interests are 
adversely affected by a decision.”6  For instance, in a case heard in the Federal Court in 1994, 
the Right to Life Association failed to argue it had standing under the ADJR Act to challenge a 
government decision to allow the importation of a drug which the association claimed was contrary 
to state abortion laws. Justice Lockhart noted: 

 It is imperative in a democratic society such as ours that bodies such as the appellant are  
 entitled to pursue objects [in] the exercise of their right to free speech, just as it is equally  
 important that bodies advocating the contrary point of view have an equal right to pursue  
 their objects.  

 But it does not follow that the right to speak and to influence opinions of the public and of  
 politicians may be transmuted into a right of standing to pursue proceedings in courts of law.  7

However, Section 487 of the EPBC Act extends the meaning of ‘persons aggrieved’ under the ADJR 
Act to include an organisation or association (whether incorporated or not) that 

  •  is incorporated or otherwise established in Australia;  
  •  has at any time in the two years immediately before the decision, failure or conduct,   
        engaged in a series of activities in Australia or an external territory for protection or   
        conservation of, or research into, the environment; and 
  •  at the time of the decision, failure or conduct, the objects or purposes of the organisation  
        or association included protection or conservation of, or research into, the environment.  

5 Matters of national environmental significance include world heritage properties, wetlands of international importance, nationally 
threatened species and ecological communities, migratory species, Commonwealth marine areas, the Great Barrier Reef Marine 
Park, nuclear actions (including uranium mining), and a water resource in relation to coal seam gas development and large coal 
mining development: Part 3 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth).
6 Administrative Decisions (Judicial Review) Act 1977 (Cth) s 3.
7 Right to Life Association (NSW) Inc v Secretary, Department of Human Services and Health (1994) 56 FCR 50, 67-8.
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The effect of this provision means that environmental groups possess a broad privilege to use the 
courts to facilitate political campaigns, which is the stated aim of green groups. As far back as 2011, 
Greenpeace Australia published a document for a “funding proposal for the anti-coal movement”. 
The proposal featured ideas on how litigation can “stop projects outright, or can delay them in order 
to buy time to build a much stronger movement and powerful public campaigns.” Greenpeace 
also suggested using litigation to “increase costs, raise investor uncertainty, and create a powerful 
platform for public campaigning.”8  

These tactics have been very effective at frustrating development projects. Research and analysis 
from the Institute of Public Affairs has found that from 2000 to 2020, projects with a combined 
economic value of at least $65 billion have been targeted for disruption and cancellation by way 
of third-party activist litigation.9   

One such case occurring as of writing is the Australian Conservation Foundation’s challenge of 
Woodside Petroleum’s $16.5 billion Scarborough gas project in Western Australia. The ACF is 
arguing that the Scarborough project would contribute to global warming to such an extent that it 
would if approved endanger the Great Barrier Reef on the other side of the Australian continent.10  
The argument is speculative and would introduce into the law a level of subjectivity that would 
expand the scope of judicial intervention to an impractical degree.

The likelihood of the ACF’s argument succeeding may be low in light of a recent decision handed 
down by the Full Court of the Federal Court in Minister for the Environment v Sharma [2022] FCAFC 
35. The court overturned an earlier decision which created a novel rule that a federal environment 
minister owed a duty of care to those aged under 18 to avoid causing them personal injury as a 
consequence of increased carbon dioxide.” In the Full Court’s decision, Chief Justice Allsop argued 
that such a duty would have been “incoherent and inconsistent with the EPBC Act”.11

However, as noted it is not necessarily the goal of green groups to succeed in court, but to use 
the judicial process frustrate and delay projects. But if the Climate Change Bill 2022 passes the 
parliament, then the legislative landscape in which the EPBC Act operates will fundamentally 
shift in green groups’ favour. By legislating a net zero target, the proposed law will give licence 
to environmentalist organisations to weaponise the judicial process to challenge development 
approvals.  

The Climate Change Bill is a major interpretative document that may significantly affect how 
approvals under the EPBC ACT are considered by the courts. Section 5 of the ADJR Act allows a 
person to challenge a ministerial decision as an improper exercise of power if the minister fails “to 
take a relevant consideration into account in the exercise of a power.”12  A legislated net zero target 
paves the way for activist groups to argue in court that a minister has failed to consider whether a 
project will contribute to the net zero target or be consistent with the terms of the Paris Climate

8 Greenpeace Australia, ‘Stopping the Australian Coal Export Boom: Funding Proposal for the Australian Anti-Coal Movement’ 
November 2011.
9 Kurt Wallace, ‘Section 487: How Activists use Red Tape to Stop Development and Jobs (2020 Update)’ (Institute of Public Affairs, 2020). 
10 Australian Conservation Foundation, ‘ACF to challenge Woodside’s Scarborough gas project’ (Media Release, 22 June 2022).
11 Minister for the Environment v Sharma [2022] FCAFC 35, [7]. 
12 Administrative Decisions (Judicial Review) Act 1977 (Cth) s 5(2)(b) & 6(2)(b).
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Agreement. This is because clause 10(2) provides that the emissions targets are “to be interpreted 
in a manner consistent with the Paris Agreement.” 

Judges would be in the position of considering whether a minister has adequately considered 
whether a project upholds the principles embedded in the Paris Agreement. The preamble to 
the Paris Agreement (which is an interpretative tool which affects how the entire agreement is 
interpreted) states that parties should “consider their respective obligations” to the “gender equality, 
empowerment of women and international equity” and further notes the importance: 

of ensuring the integrity of all ecosystems, including oceans, and the protection of  
biodiversity, recognized by some cultures as Mother Earth, and noting the importance for 
some of the concept of ‘climate justice’, when taking action to address climate change.  

Net zero litigation based on the Paris Climate Agreement is already occurring overseas, and 
these cases reveal how the scales have already been tipped in favour of environmental claimants. 
These cases include:
• A landmark UK High Court decision in July 2022 which found the British

government failed to meet its statutory obligations for failing to explain how its
policies would achieve emissions target.

• A legal challenge against a major New Zealand road project on the basis that the
government did not properly consider the greenhouse gas emissions of the project,
which undermined the government’s commitment under the Paris Climate
Agreement and relevant climate legislation. The NZ government cancelled the
program before the case was decided.

• A German court ruling that “more urgent and shorter term measures” were required
to meet the nation’s Paris Climate Agreement targets. It said young people’s
“fundamental rights to a human future” were threatened by the “inadequate
legislation”.

Domestic and international precedent demonstrates that new climate legislation, such as the Climate 
Change Bill 2022 will widen the scope for lawfare and risk unleashing a torrent of activist litigation 
against major critical resource and development projects. 
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About the Institute of Public Affairs

The Institute of Public Affairs is an independent, non-profit public policy think tank, dedicated to 
preserving and strengthening the foundations of economic and political freedom. Since 1943, the 
IPA has been at the forefront of the political and policy debate, defining the contemporary political 
landscape. The IPA is funded by individual memberships, as well as individual and corporate donors.

The IPA supports the free market of ideas, the free flow of capital, a limited and efficient 
government, evidence-based public policy, the rule of law, and representative democracy. 
Throughout human history, these ideas have proven themselves to be the most dynamic, liberating 
and exciting. Our researchers apply these ideas to the public policy questions which matter today.
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