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Chapter A: Generalities

1. Purpose

A section on purpose is customary in some
jurisdictions only.

This Act aims to reduce and mitigate
corruption.

2. Scope OR Application

Two fundamental decisions must be made
by law-makers:
- To what extent should corruption in
a purely private context be covered?
- To what extent should corruption
targeting foreign natural or legal
persons or committed abroad be
covered?

On one hand, corruption in a purely private
context is also an evil that causes important
damages. On the other hand, the
enforcement capacities of many states
might be overstretched if private corruption
was to be covered. Covering also private
corruption without making available the
necessary enforcement capacities creates
an uneven playing field namely for
economic actors. An intermediate solution
consists of prohibiting private corruption,
but leaving the policing to competitors and
other private actors who may activate civil
or penal courts.

Similar considerations apply to the second
question, the extra-territorial application of
domestic anti-corruption legislation.
Regarding the extra-territorial application,
see as references the law of Singapore
(Section 37) and this law of South Africa for
more detailed provisions. See also § 78dd-2
and -3 of this law of the United States. It
contains dedicated provisions on corruption
actions towards foreigners.

When considering the two questions
together, we suppose that the right scope
for quite many jurisdictions could be:

Domestic Abroad

Public yes yes



https://sso.agc.gov.sg/Act/PCA1960?WholeDoc=1
https://www.gov.za/sites/default/files/gcis_document/201409/a12-04.pdf
https://www.justice.gov/sites/default/files/criminal-fraud/legacy/2012/11/14/fcpa-english.pdf

Private yes no

As laudable as it seems, we fear that
prohibiting corruption towards private
entities abroad amounts to banning doing
business in certain countries. Moreover,
enforcement of such a prohibition is
naturally very weak wherefore the domestic
economic actors playing by the rules
without (strong) enforcement have an unfair
disadvantage not only towards foreign
competitors not subject to such a
prohibition, but also towards domestic
competitors.

Consider moving the first Subsection to
Section 1.

The precise determination of the application
depends largely on what you wish to
achieve., See the considerations above.
The text here can, at best, serve as a basis
for reflection or discussion.

Regarding the offences namely in Chapter
B, we suggest a slightly different scope so
as to cover acts committed by foreign
natural or legal persons that have effect on
the national territory. It would not be justified
(and enforceable) to submit foreign
companies to the obligations of Section 9
for example, but it is justified to expect them
not to bribe domestic public servants and to
sanction them and their agents if they do
SO.

Please check, when you come to Sections
36 to 39, whether you wish to extend these
rights to situations not covered by
Subsections Il. and lll., but still connected
to the domestic legal sphere.




This Subsection ensures that the
Competent Authority can execute its policy
measures with a larger scope than the
scope designed by the previous
Subsections. E.g. it should be possible for

the Competent Authority to launch an
anti-corruption campaign abroad to protect
domestic companies against rampant
bribery.

3. Definitions and interpretations

Either exclude entertainment and insert /
keep a definition thereof ...

... or (preferably) establish an exemption for
minimal in-kind advantages as suggested in
the last indent of letter a.




Throughout this Act, you might wish to
replace “Minister in charge” by “Minister of
the Interior”, "Minister of Justice” or alike,
subject to your domestic attribution of tasks.

Only needed if you opt for the entertainment
option in letter a.

Below in Section 37, we limit “measures of
status guarantee” to the public remit, in line
with the considerations set out in Section 2.




Please check whether you need this term
which was used in a reference law.

Terms vary among jurisdictions.

In many countries, there are administrations
authorised to act under public and private
law which are not legal persons. Hence we
suggest establishing a term that is broader
than “public legal person”.

We do not find it helpful to regard boards,
commissions or committees as public
entities on their own.

We find that the first part of the definition
cannot suffice, because otherwise an
attorney representing a public entity would
be a public servant.




Please check whether you wish to exclude
members of an informal advisory committee
established without a legal base.

4. Auditing entities

I. The Government OR Minister in charge
may by ... (e.g. ordinance, decree) set out
detailed provisions on the tasks,
accreditation, supervision and withdrawal of
accreditation of dedicated anti-corruption




auditing entities, to be selected among the
following:
a. anti-corruption NGOs,
b. auditing companies [specialised in
the fight against corruption] OR [with
a dedicated anti-corruption
department], or
c. insurers or professional
organisations[, both with a dedicated
anti-corruption department].
II. The Government OR Minister in charge
OR Competent Authority may create a label
testifying participation to a voluntary
anti-corruption auditing program and set out
the detailed conditions for the use of the
label.

Auditing companies are, in principle, able to
audit against any benchmark. Still, it might
be preferable to request some
specialisation. An intermediate solution
could be to request some specialisation or
the existence of a department for
“compliance”, “compliance” being broader

than “corruption”, but encompassing it.

Here and for any further empowerments,
the model law can of course not preempt
choices very much dependent on the
respective governance setting.

5. Responsibilities of public entities

This generic wording can serve as a
fall-back obligation in case the following
specific obligations contain loopholes.

The aim of the addition is to exempt from
the transparency obligation very generic
procedures or operations, like the
preparation of legislation.

Despite a semantic overlap of the two
terms, we use “procedures and operations”
to catch all types of administrative
processes, not just the ones formalised by
procedural rules. “Operations” alone might
not be understood as encompassing
processes covered by procedural rules.

Adding Letter e. does not make Letter c.
redundant e., because Letter c. covers




processes not governed by documents yet.

Consider establishing a definition for
“corruption-prone domains” if you intend to
use this term in more than one Section.

The risk of collusion is reduced by rotation:
incoming staff constitutes a risk for the
detection of corruption, and outgoing staff
might find it easier to report.

Alternatively, you might refer to the auditing
entities of Section 4.

Alternatively, you might refer to the auditing
entities of Section 4.

6. Code of conduct for public
servants

Codes of conduct can be useful in terms of
steering behaviour. They should not be so
lengthy that readers are deterred from
reading them. But they should be specific
enough so that readers know concretely
what to do.

To strike a balance between these goals,
we suggest here a two-step approach:
- the establishment of a generic




prototype code of conduct (that may
contain specific modules for certain
types of procedures or operations);
- the adaptation of this generic code
of conduct to the specific public
entity (e.g. by keeping certain
modules and deleting others,
adaptation of certain provisions).

To put into practice Subsection lll, it might
be necessary to adapt statutes or other
provisions applicable to public servants.

7. Public servants




This Subsection is one of the places for
which it might be useful to have defined a
certain category of public servants under a
specific term, such as “prescribed officers”
in the law of Hong Kong.

8. Responsibilities of Political Parties
and their Members

Political parties have a public function, but
must also have more freedom than classic
public entities, so as to be able to express
political wills. A medium severe regime
seems to be appropriate.

The funding of political parties is a very
delicate topic. Some jurisdictions have
established state funding to make parties
independent from any influence of donors,
but most do not. The solution suggested
here tries to limit the distorting effect of
private funding.

We recommend referring to Section 5
Subsections I., Il., and lll. Letters a. and b.

9. Duties of private persons

This Section is inspired by the French law
(“Loi Sapin 11") and the law of Portugal.

The wording encompasses e.g. consulting
partnerships and large business
associations.



https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000033558528
https://diariodarepublica.pt/dr/detalhe/decreto-lei/109-e-2021-175659840

10. Duties of citizens and residents

Chapter B: Corruption
Offences

We follow in this Chapter the law of

Hong Kong which, like many jurisdictions,
enumerates and defines a range of
offences. Alternative to this enumeration,
law-makers might consider the even more
detailed offences of the law in South Africa
or, going into the opposite direction, the
comprehensive definition of the term
“corruption” in the South Korean

law which aims to catch all flies in one
strike:

“The term “act of corruption” means any of
the following acts:

(a) The act of any public servant’s abusing
his/her position or authority or



https://www.elegislation.gov.hk/hk/cap201
https://www.gov.za/sites/default/files/gcis_document/201409/a12-04.pdf
https://www.acrc.go.kr/cmn/attchDownload.es?filename=1.(Act)%20ACRC%20Act.pdf

violating statutes in connection with his/her
duties to seek gains for

himself/herself or any third party;

(b) The act of inflicting damages on the
property of any public institution in

violation of statutes, in the process of
executing the budget of the

relevant public institution, acquiring,
managing, or disposing of the

property of the relevant public institution, or
entering into and executing

a contract to which the relevant public
institution is a party;

(c) The act of coercing, urging, proposing
and inducing any act referred to in

items (a) and (b) or the act of covering it
up;”

The advantage of the South Korean
approach is simplicity and shortness, but it
is less precise. Letter (b) covers also cases
of damage to the public good which are not
motivated by personal gain.

11. Soliciting or accepting an advantage

This offence is very important for the many
cases where there is no proof of an action
covered by Sections 13 and 14.

12. Offering of advantages to public
servants

This is the counterpart offence for the
offence in Section 11. Again, this provision
constitutes a fall-back.

Sections 11 and 12 could also be merged.
In the following Sections, the offence of the
public servant and the offence of the bribing
person are defined in different Subsections
of the same Section. Merging the passive
and the active offence or keeping them
separate have both advantages and
disadvantages. Merging leads to more
conciseness, but reduces visibility and
readability for lay-persons in particular.




13. Bribery for giving assistance in
regard to contracts

This is the first offence where there is a link
between the offer and an action taken or
omitted by a public servant. Proof of such
an offence is more demanding than proof of
the previous offences.

Please check whether you need Section 13
or whether the generic Section 14 suffices.
The necessity for a distinct section might
also arise if you wish to attribute different
sanctions.

14. Bribery for other actions




Please check whether you deem certain for
the covered cases to be particularly
classified as grave or less grave so that you
wish to attribute different sanctions; in
which case you might consider establishing
distinct offences for these cases.

15. Trading in influence




We suggest a clearance period coinciding
with the period during which a former public
servant is not authorised to lobby her/his
former employer.

16. Possession of unexplained property

Making public servants responsible for
explaining their property is a sharp and
efficient measure. But it also has
downsides. It might deter qualified persons
from becoming public servants.

Please check whether such presumption is
lawful in your jurisdiction. See also Section
25 Subsection II.

The “reason to believe” could be replaced
by “first evidence”.




17. Use of confidential information

18. Corrupt transactions with agents

This is the first offence that can, subject to
your choice, also apply where there is no
involvement of a public servant. We refer to
Section 2 where we highlighted the
fundamental choice regarding the coverage
of private bribery.

However, parts of this Section can also
apply to agents who are public servants,
unless you change the wording by adding
“other than public servants” after “agent”.




For Sections 11 to 15, a similar excuse
mechanism has been established in Section
24 Subsections VI and VII. It is possible to
merge the excuse mechanism here into
Section 24 Subsections VI and VII. But
such a merger makes the wording there
quite heavy.

19. Bribery for procuring withdrawal of
tenders

In more and more jurisdictions, public
tenders are also used by private entities,
wherefore we suggest deleting “with a
public entity”.




20. Bribery in relation to auctions

Sections 19 and 20 could be merged.

Again, it is to be decided whether you wish
to cover purely private business.

21. Conspiracy, attempt, coercing,
urging, proposing, inducing or furthering

The terms partly overlap. They anyhow
need to be adapted to the usual wording of
the respective jurisdiction, wherefore we
keep them all despite the overlaps.

Quite some jurisdictions reduce the
penalties in case of conspiracy, attempt,
coercing, urging, proposing, inducing or
furthering.

In Subsections lll. and IV., we use a slightly
more modern wording so as to provide
users a choice, whilst recommending
consistency for all four subsections.




22. Supporting offences

It is again to be decided whether private
action should be covered as well.

23. Penalty for offences

Where a distinction between conviction on
indictment and summary conviction is not
needed, please delete the lines a. and b.
and let (i) become a., let (i) become b. etc.

Fines and imprisonment sentences can
either be defined by ranges or just by an
upper or lower limit. Traditions vary in this
regard.




Chapter C: Evidence

You might prefer to merge this Chapter with
Chapter B, maybe with the exception of
Section 27 which could be shifted into
Chapter D.

24. Defences

You might prefer moving this Section into
Chapter B, e.g. between the current Section
22 and Section 23. We placed it here
because parts of this Section deal also with
issues of evidence.




Corruption with current, former or future
public servants often takes the form of
payment in the context of a service
contract, e.g. a consultancy contract or a
contract on giving a speech or providing
training in return for payment.

Please check first whether these acts are
covered by the scope of your Act.
Subsequently, please decide for each letter
whether you wish to accept the respective
defence. The ones that you don’t accept
can be shifted into Subsection I.




Some will prefer to discard both
suggestions, assuming that the bad
intention is the justification for the sanction,
not the actual risk of damage.

The same consideration might apply here.

In quite some jurisdictions, there are
mafia-like powers or parts of the territory
controlled by non-state actors.

At the end of Section 18, we have set out
similar provisions with a slightly different
wording covering better the more generic
scope of Section 18 (both private and public
entities).




25. Evidence of pecuniary resources or
property

This Subsection is similar to Section 16
Subsection Ill; and likewise we doubt that
such presumption is lawful in all
jurisdictions; it goes against the old Latin
law principle “in dubio pro reo” which has
left traces across the globe.




26. Burden of proof

27. Power to secure evidence of parties
to offences

This Section might also be placed into
Chapter D as it relates both to evidence and
investigative powers.

Chapter D: Empowerments
and investigation procedure

28. Powers of Investigation and
Enforcement

The purpose of the first Subsection is to
clarify that the usual institutional powers
may be used and to determine to which

accounts, books or documents they may




i. intercepting, interrupting or fully
controlling telephone, media and
internet services from continuously
infringing persons or ordering

use; this determination can be an extension
or just a clarification, subject to the

respective jurisdiction. In some jurisdictions,
there is no need for such a first Subsection.

As usual in our Model Laws, we suggest a
rather extended list of empowerments. An
extended list of empowerments helps to
ensure compliance in virtually all situations,
whilst limited empowerments are more
likely to cover all situations.

In some jurisdictions, the empowerment of
certain letters are to be reserved to the
judiciary. See Sections 31 and 32 as
examples for dedicated provisions for
judiciary empowerments.




respective service providers to do

SO;

requesting to take certain steps in

order to stop an infringement or to

reduce the likelihood of further

infringements, including, as a last

resort, the winding up of an

undertaking;

k. recovering from infringing persons
costs triggered by the investigation
and enforcement of this Act;




w. taking copies of and analysing data
and software used for the activities
covered by this Act;




29. Obligation to cooperate [and to keep
secrecy] and sanctions for
non-cooperation

The empowerment for an authority to act
does not necessarily mean that the person
addressed must cooperate. Hence, an
obligation to cooperate might be
meaningful. As a next step, you might

consider sanctioning non-cooperative




persons.

The obligation to keep the confidentiality of
investigations and other measures helps
the authorities to execute their tasks.

However, such an obligation is not needed

or would go too far in certain cases. Please
check your views with regard to the letters

of Subsection IlI.

Moreover, there might be good reasons for
the disclosure of certain facts.

30. Enforcement of foreign authority or
public law court decisions

Enforcement on the territory of another
jurisdiction is often only possible where
there is reciprocity of support, which
requires that domestic enforcement
empowerments may also be used in favour
of a foreign jurisdiction.




I. The Competent Authority may use the
empowerments listed in Section 28 to
enforce foreign public law administrative
decisions, court rulings and interim
measures, provided that the state
requesting assistance is listed in Annex S
and also provides enforcement assistance
to the Competent Authority and to domestic
public law courts.

II. A magistrate/court may use the
empowerments listed in Sections 31 and 32
to enforce foreign public law administrative
decisions, court rulings and interim
measures, provided that the state
requesting assistance is listed in Annex S
and also provides enforcement assistance
to the Competent Authority and to domestic
public law courts.

There can be mutual assistance between
the two jurisdictions based on formal
agreements under international public law
or based on practical arrangements
between administrations. The latter are
more flexible and easier to negotiate, but
are not legally binding. Nonetheless, they
can be very useful if both sides voluntarily
apply them as if they were binding. To do
so, they must have, on both sides, the
necessary (unilateral) empowerments. The
technique consists in establishing unilateral
empowerments to act for the other
jurisdiction whilst de facto requesting
mutuality. However, there is a risk in case of
power discrepancy between two
jurisdictions. Where there are other
jurisdictions potentially so powerful to be
able to oblige the domestic jurisdiction to
act on their behalf without ensuring
reciprocity, it might, subject to the case, be
wise not to install empowerments for action
on behalf of other jurisdictions. Otherwise,
unilateral empowerment serves only the
other jurisdiction which has power
supremacy.
We recommend setting up two conditions:
- a certain level of respect of rule of
law and of human rights, which is
reflected by the listing in Annex S,
and
- reciprocity.

This is an extension of the first Subsection
to the realm domestically governed by
magistrates or courts. Please note that a
magistrate or court might be responsible on
the national territory to enforce a decision
taken by a foreign administration, and a
domestic administration might be
responsible for enforcing a decision taken
by a foreign magistrate or court as the
delimitation of responsibilities between
magistrates/courts on one hand and
administrations on the other do rarely
coincide to 100 percent..

31. Surrender of travel document

I. A magistrate/court may[, on request of the
Competent Authority or of the police], by
written notice, require a person who is the

This is the first empowerment for which we
assume that many jurisdictions attribute to
magistrates/courts exclusively. Similar




provisions could be created for those
empowerments listed in Section 28
Subsection Il which require the involvement
of the judiciary in the jurisdiction for which
you are drafting the act.

32. Confiscation of assets




33. Frivolous, false or groundless
statements




34. Alert portal, right and duty to report

Please consider limiting this Section to
offences within the meaning of this Act.

Bilateral communication with anonymous
alerting persons becomes state of the art.

Please consider limiting this Section to
offences within the meaning of this Act
because the Competent Authority might
otherwise be overwhelmed with information-

1st case of good faith: (very) high likelihood
of information being correct.

2nd case of good faith: likelihood of
information being correct not (very) high,
but the disclosing person gives a realistic
assessment. Rationale: the realistic
assessment of a medium likelihood/risk is
also very useful for authorities.

Please decide whether you wish to deny
good faith where the disclosing person does
not also disclose elements possibly
discharging the potential offender.

An obligation to report increases the




likelihood of offences being pursued. The
obligation can relate to all infringements of
the act, to all offences in this Act or just to
the offences in Chapter B.

35. Infringement rating

[I. The Minister in charge or the Competent
Authority may establish a rating of
administrations, public and private legal
entities reflecting the entities’ relative
frequency and the gravity of infringements.
It may publish the ratings on the alert portal
and by other means.

lll. The Minister in charge is empowered to
[adopt regulation to] provide authorities of
foreign states access to the non-public
section of the portal, provided that these
states apply the principle of reciprocity and
are listed in Annex S.

Such infringement portal has a double
function:
- alerting the general public; and
- sanctioning and thus deterring
potential criminals.

The rating creates an incentive for good
practices.

As more and more offences are committed
cross-border, intense information exchange
in both directions is paramount.

36. Protection of informers, of
cooperators and of victims of corruption

Most provisions of that kind protect
“whistleblowers”, a term defined with some
variety. Regardless of the definition, we find
that other types of informers also merit
protection, e.g. because they are
threatened or targeted by sanctions. If this




thought is followed to the end, the term
“whistleblower” can even be dropped
because “informer” encompasses
“whistleblower”.

The non-disclosure of a withess comes at a
cost for the presumed offender both in
penal and civil proceedings, wherefore it
might be deemed necessary to balance the
interests of all sides, all sides including the
victims.

We recommend establishing a collision rule
for cases where other acts call for a
disclosure of informers.

Leaks on informers may put them at risk.
Hence, it is necessary to sanction those
who disclose information on informers.

This generic wording (“mitigate the
consequences”) serves as a fall-back for
the persons involved in cases where the




following Subsection and the following
Section do not suffice.

We prefer “whomsoever” because the
alternative is lengthy and still might not
cover all cases.

E.g. persons handing over means of proof
against the will of the accused or against
the will of the employer can be equally in
danger and thus merit protection.

37. Status guarantee of informers or
cooperators [or victims of corruption]

Please decide whether you wish to extend
the measures of status guarantee to
victims, in which case you might wish to

change the title and add a Subsection like




the previous one at the end of Section 37
as well.

The core idea of this Section is to empower
the Competent Authority to protect
informers and cooperators against loss of
status in particular but not exclusively with
regard to the employer, be it public or
private, be it a legal or a natural person. A
status loss can also occur with
non-employers, e.g. with a public insurance
following the sacking of the informer or
cooperator.

Necessary to reduce the risk of double
payment for the same cause.

If you choose “may”, this might imply that
only under the conditions a. to e. the
application may be rejected.

The measures may be unnecessary
because of a court ruling.




Regarding “wage compensation payments”,
we think in particular of public
unemployment insurances. The addressee
of such measure of reinstatement would
thus be another concerned entity, not the
employer.

In particular in cases where a full
reinstatement requests a minimum of
reestablishment of a good relationship with
the employer, mediation with the goal of
reconciliation is necessary.

We prefer the second variant because it
creates more legal certainty.

To be decided: transfer, shift of job or
secondment also for private employees?

Please check whether you wish specific
procedural rules, e.g. to protect the
applicant, and if not, whether you need this
Subsection in the first place - the usual




administrative law procedural rules might
apply by virtue of other acts already.

The variant “recommend” is useful in cases
where the Competent Authority is not sure
about the appropriateness of the interim
measure.

See the comment regarding the title of this
Section.

38. Awards and rewards

Please check whether one of the two terms
is sufficient in your jurisdiction.

If so, you might wish to merge the first two
Subsections.




This seems necessary to reduce the risk of
double payment for the same cause.

In particular where the employer or the
other concerned entity within the meaning
of the previous section fail to fulfil their
obligations according to the previous
section, the reimbursement of the award,
reward or relief money to the Competent
Authority is fair.




39. Compensation of damages caused
by corruption offences

Subject to the respective private law, this
Section might not be necessary, except for
the last two sentences of Subsection II.

Again, it is to be decided whether the
provision should also apply in the private
context. If so, it could either be limited to
employers or be applicable with regard to
all kinds of principles as defined.

40. Presumptions

We found this presumption to be useful, but
meriting clarification. Shall the presumption
apply to the causality between corruption
and disadvantage only? Or should it also
apply to the existence of a disadvantage?
On one hand, it might be difficult to prove a
disadvantage e.g. when it comes to
discretionary decisions like promotion. On
the other hand, a presumption related to the




existence of a disadvantage triggers an
automatism favouring the applicant that
goes quite far.

This presumption is at least necessary in
private law proceedings because causality
is so difficult to prove, whilst the corruption
constitutes a kind of first evidence. But
please check whether you deem it also
useful in other proceedings.

41. Penal prescription and bars

Maybe your jurisdiction has generic rules on
prescription so that this Subsection is not
needed.

42. Alternative convictions, and
amending particulars

We found these provisions to be useful, but
we assume that in quite many jurisdictions,
there are generic rules covering the issues.




43. Automatic eviction from public office

We recommend selecting the third variant
after having listed the Sections outside
Chapter B which contain grave offences
that merit being sanctioned with eviction
from public office.

However, please check whether generic
provisions in your jurisdiction render this
Section redundant.

44. Prohibition of professional, business
and other activities

We recommend selecting the third variant
after having listed the Sections outside
Chapter B which contain grave offences
that merit being sanctioned by eviction from
public office.

However, please check whether generic
provisions in your jurisdiction render this
Section redundant.

Your jurisdiction might contain generic




review clauses sufficiently covering the
possible need for a review.

45. Sanctions and sanctioning side
measures OR Other side measures

I. In case of deliberate infringement of the
obligations set out in this Act, the
Competent Authority or the Court may apply
the following penal sanctions to the natural
persons responsible for the infringement,
regardless of whether they acted on their
own behalf or as staff of the infringing
natural or legal person or as contractors or
staff of contractors:

a. for infringements of Sections ... from
... to ... years of imprisonment
and/or a fine of up to triple their
annual net salary or income.

b. for infringements of Sections ... up
to ... years of imprisonment or a fine
of up to double their annual net
salary or income.

[In case of repetition of the same type of
infringement, the sanction must be
doubled.]

[Only the Court is responsible for sanctions
for deliberate infringement of the Sections

Il. In case of unintentional non-compliance
with obligations [or where the deliberate
character of the infringement cannot be
proven], the Competent Authority or the
Court may apply the following penal
sanctions to the natural persons
responsible for the infringement, regardless
of whether they are employees or
freelancers of the infringing legal person or

There are evidently many ways to design a
system of sanctions. Hence, the provisions
should only be regarded as inspiration for
the development of provisions fitting to the
respective domestic penal practice. We
recommend distinguishing between
deliberate and unintentional infringements.

We avoid here the term “negligent” which is
often understood as implying the violation of
a duty of care and therefore renders
sanctioning more difficult. However, in some
jurisdictions, it would not be appropriate to
sideline this duty of care aspect.




contractors or staff of contractors:

a. for infringements of Sections ... a
fine of up to their annual net salary
or income.

b. for infringements of Sections ... up
to ... years of imprisonment or a fine
of up to 1/2 their annual net salary
or income.

[In case of repetition of the same type of
infringement, the sanction must be doubled
OR increased by factor ... for each
additional infringement.]

I1l. In addition to, or instead of the sanctions
listed in Subsections | and Il, the
Competent Authority or the Court may
impose the following collateral sanctions
against the legal persons on behalf of which
the infringing natural person has acted:

a. fines of up to three times their
annual budget or turn-over;

b. exclusion from public tenders for up
to ... years; and

c. citation in the public list of law
infringing / criminal [economic]
actors for up to ... years.

IV. As a side measure to sanctions imposed
under Subsections I, Il and lll, the
Competent Authority or the Court may also:

a. publish the names and further data
permitting the identification of
natural or legal persons who have
deliberately infringed this law or on
behalf of which the infringing natural
person has acted;

b. confiscate or destroy, as sanction
and thus regardless of their illegal
character, a proportionate amount of
property or assets, and this in
particular where fines are not paid;

c. suspend the commercial licences
and authorisations of the infringing
persons;

d. ban persons from similar
professional or business activities;

e. confiscate gains obtained from the
illicit practice and obliging to
compensate savings made due to it;

f. confiscate capital or other value
gains obtained with the help of gains
of the illicit action as such (indirect
gains);

g. exclude from grants and public
tenders;

A minimum imprisonment sanction seems
appropriate only for deliberate
infringements of the most important
obligations.

Ordinary sanctions often do not sufficiently
deter criminals. We recommend
establishing a system of collateral sanctions
and sanctioning side-measures that really
bite.

This evidently duplicates, for natural
persons, Section 44 above. Please check
whether you need that dedicated section. If
yes, reduce the scope of letter d. to legal
persons so that there is no duplication
anymore.

See Chapter 6 of this law of South Africa for
more detailed provisions.



https://www.gov.za/sites/default/files/gcis_document/201409/a12-04.pdf

h. publish such exclusion in lists or a
public database of offenders;

i. publish offences, their authors and
responsible legal persons in public
lists or databases;

j- impose adequate interest rates for
all financial sanctions and
obligations;

k. impose adequate securities for all
financial sanctions and obligations;
and

l. in case of particular grave or
repetitive deliberate infringements:
- send a permanent inspector into
the legal person responsible for the
offences,

- place the legal person under
judicial administration OR nominate
a state administrator for the legal
person,
- close the facilities of the infringing
persons, or
- dissolve the legal person for which
or under which the offences were
committed.
V. When deciding on sanctions and side
measures, the Competent Authority or the
Court may OR must take into account:

a. the nature, gravity, scale and
duration of the infringement;

b. any action taken by the infringer to
mitigate or remedy the damage
caused by the infringement;

c. any previous infringements by the
infringer;

d. the financial benefits gained or
losses avoided by the infringer due
to the infringement, insofar as such
benefits or losses can be reliably
established;

e. any other aggravating or mitigating
factors applicable to the
circumstances of the case;

f. infringer's annual turnover of the

receding financial year.

Some legal persons are in reality controlled
by another legal person. Some legal
persons create companies as shields or
shell companies without assets to pay for
sanctions. This provision empowers the
authorities to counter this situation.

We have listed in Section 28 a full range of




empowerments serving the enforcement of
obligations of this law. However, these
empowerments do not cover the
enforcement of sanctions and their
collateral measures. Hence, separate
empowerments are needed in order to
enforce the sanctions with the help of third
persons.

46. Penal or administrative credit for
compliance programs

The Competent Authority and the Court
may reduce penal and administrative
sanctions where the legal person in
question voluntarily took part in compliance
programs supervised by accredited:
a. anti-corruption NGOs,
b. auditing companies specialised in
the fight against corruption, or
c. insurers or professional
organisations, both with a dedicated
anti-corruption department.

47. Obligation to launch criminal
procedure

48. Appeals

Such provisions are evidently not necessary
where generic law contains sufficient
provisions.




To permit specialisation, one single court
might be preferable.

Chapter E: Organisational
matters

49, Set up of the Competent Authority

The law of South Korea established a
Commission as the central organ for its
implementation. However, a Commission
can hardly fulfil the many tasks foreseen
here. Moreover, Commissions raise
particular governance issues. Hence, we
recommend the establishment of a classic
authority which can be co-steered by a
board, but which has also a classic chief so
that the many day-to-day tasks can quickly
be decided upon.

Please keep the text in square brackets if
you wish to see the (vice-)chairpersons to
be appointed and not elected.

It should be avoided that the board consists



https://www.acrc.go.kr/cmn/attchDownload.es?filename=1.(Act)%20ACRC%20Act.pdf

solely of one or two types of members as
boards take profit from diverse members.

However, non-citizens are more likely to be
neutral and sometimes have knowledge
that is not available within the jurisdiction.




This wording aims at an automatic
exclusion. Consider “must be” instead of “is”
where you wish a dedicated exclusion
decision to be taken; please specify who is
to make this decision.

This clause avoids power concentration.

Evidently, it is also possible to request a %5
majority of members which is an extremely
high hurdle. The higher the hurdle, the
higher the risk of paralysis.




You might refer to penal provisions on state
secrets.







50. Tasks of the Competent Authority

Please check whether you need particular
provisions on civil petitions for grievances.

Please check whether you need both Letter
e. and Letter f. or whether you wish to
merge the two.

Here we come back to the initial scope
question: should corruption in a purely
private context be dealt with in your act?




51. General obligations of the
Competent Authority

We noticed that quite some enforcement
authorities operate without a clear
compliance strategy, and legislators mostly

miss the opportunity to call for a




result-oriented and effective use of
resources.

Good information is a precondition for
compliance and reduces the need for
(state) enforcement.

Here, we suggest a few parameters for the
development of a result-oriented, effective
compliance strategy.

Such a legal obligation might help the
authority defend its interests when it comes
to the annual budgeting exercise. In many
jurisdictions, mandatory tasks can be
defended easier against budget cuts.

A precise indication of minimum staffing for
the actual tasks avoids a disproportionate
administrative overhead and may protect
the financial interests of the Agency. It may
also ascertain that a noteworthy part of the
resources is dedicated for this Act where
the Competent Authority has also other
tasks not related to this Act.




Such a program might encompass various
domestic Competent Authorities in charge
of different domestic acts or Competent
Authorities of various jurisdictions for the
same type of act. Where there is only one
Competent Authority for the precise act, an
international peer evaluation should be set

up.

52. Cooperation of other public entities




53. International cooperation

A compromise line would be: “... does
not apply to international agreements
unless these agreements mandate
cooperation.

Cooperation between states fails easily
where there is no empowerment to
share information and to operate
cross-border. As sensitive information is
particularly delicate, we suggest here a
separate empowerment complementing
the empowerment of Section 30.




f. requesting foreign national authorities
to enforce on their territory
obligations under this Regulation,
provided that human rights, the rule
of law and domestic principles of
legality will be respected by the
requesting jurisdiction,

g. enforcing in accordance with the
previous Section or requesting local
enforcement authorities to enforce
foreign measures provided that
human rights, the rule of law and
basic principles of fairness have
been respected by the requesting
jurisdiction,

h. permitting foreign national authorities
to investigate their cases on the
national territory provided that the
rule of law and basic principles of
fairness have been respected by the
other jurisdiction,

i. recognising foreign certificates or
approvals testifying the professional

ualification of actors, and

Chapter F: Final provisions

54. Adaptation to technical progress
and closing of regulatory loopholes

_ The fast evolving topic renders such an
empowerment useful. Contrary to the




empowerment for (executing) decrees or
other subordinate legislation, below, the
level of intervention is the level of the law
itself.

Nonetheless, Parliamentary control might
need to be ascertained. Here, we present
the technique: broad empowerment, but ex
post control by the Parliament.

55. Government ordinances or decrees

Decrees, subordinate legislation like
ordinances or similar regulatory tools of the
Government can complement the law
appropriately. However, given the very
sensitive character of the matter, it might
also be deemed appropriate to give the
Parliament the possibility to informally react
to a decree project. This is also helpful
where, as suggested below, the Parliament
can formally revoke a decree. The informal
reaction at an earlier stage can help to
avoid a later conflict which would let the
Parliament revoke the decree.

As stated above, the rights-sensitive
character of the matter might be regarded
as justifying a tight control of the
Government by the Parliament.

56. Prescription of rights and obligation

Prescriptions for offences have been dealt
with in Section 41.

57. Monitoring and review




58. Entry into force / application dates

Split application dates can, e.g., be useful
to give certain actors enough lead-time to
implement technically complicated solutions
necessary to fulfil certain obligations.

Annex S: States respecting human rights and the rule of law

State (official name) Respect of human rights Respect of rule of law
principles
y/n y/n
y/n y/n
y/n y/n
y/n y/n
y/n y/n
y/n y/n
y/n y/n
y/n y/n
y/n y/n




