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Chapter 1
Final report

During the 47th Parliament, on 11 September 2024, the Senate referred an
inquiry into Australia's youth justice and incarceration system to the Legal and
Constitutional Affairs References Committee (the committee) for inquiry and
report by 26 November 2024.! This date was subsequently extended, with a final
report due by 1 July 2025.2

In anticipation of the announcement of the 2025 Federal Election, the committee
tabled a substantive interim report on 28 February 2025. That report contained
the following recommendations:

Recommendation 1

6.11 The committee strongly recommends that the Senate continues to
pursue an inquiry into the incarceration of children in Australia given the
significant and disturbing evidence received by the committee as detailed in
this interim report and the issues raised in the report of the National
Children’s Commissioner entitled ‘Help way earlier!”: How Australia can
transform child justice to improve safety and wellbeing.

Recommendation 2

6.12 The committee recommends that the Senate in the 48th
Parliament considers whether to refer to the Senate Legal and Constitutional
Affairs References Committee an inquiry into Australia’s child justice and
detention system, with particular reference to the Commonwealth’s
responsibilities as they relate to:

a) the incarceration of children, including the disproportionate
incarceration of First Nations children;

b) compliance with international obligations relating to the detention of
children;

c) responding to the recommendations of the National Children’s
Commissioner’s report entitled ‘Help way earlier!”: How Australia can
transform child justice to improve safety and wellbeing; and

(d) any other related matter.
On 28 March 2025, the Prime Minister, the Hon Anthony Albanese MP,

announced the 2025 Federal Election for 3 May 2025 and the 47th Parliament
was prorogued.

1

2

Journals of the Senate, No. 130-11 September 2024, pp. 3976-3977.

Journals of the Senate, No. 138-10 October 2024, p. 4169; Journals of the Senate, No. 146—28 November
2024, p. 4495.



1.4 Between 28 March and 3 June 2025, the committee was unable to further
progress its inquiry, for example with further public hearings to take evidence
from interested stakeholders and people with lived experience of Australia’s
system of youth justice.

1.5 Consistent with the recommendations in its interim report, the committee urges
the Senate to re-refer an inquiry into the incarceration of children in Australia in
the 48t Parliament.

Recommendation 1

1.6 The committee recommends that the Senate takes note of this final report and
the committee’s interim report tabled on 28 February 2025.

Senator Paul Scarr
Chair
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Senator Thorpe Additional Comments to Final
Report

I refer to my Additional Comments and Recommendations to the Interim Report
and provide the following summary statement for inclusion in the Final Report,
subject to any further inquiry by the 48th Parliament.

I echo the urgent demands from community stakeholders in calling for urgent
Federal intervention in state and territory laws, policies and practices that
incarcerate children, and disproportionately and violently target First Nations
children. The Interim Report made it clear that the federal government has the
power and responsibility to act and must do so urgently.

In April 2025, the United Nations Committee on the Elimination of Racial
Discrimination (CERD) accepted a formal complaint under its Early Warning
and Urgent Action procedure, citing a 'significant, persistent, and escalating
pattern of racial discrimination against Aboriginal and Torres Strait Islander
children across Australia’. This mechanism is reserved for the most serious
violations of the International Convention on the Elimination of All Forms of
Racial Discrimination that are worsening and require immediate international
attention.

The federal government, tasked with ensuring national human rights
compliance and coordination, is enabling a system in which state and territory
governments freely implement racist, punitive "tough on crime" laws, policies
and practices, without evidence, accountability, or regard for their gross
violations of children's rights and international obligations. Billions in funding
are provided for police and prisons, while communities are left without the basic
resources they need to keep children safe, strong, supported, and free.

The Interim Report outlined what decades of inquiries, reports, and community
advocates have been saying: Criminalising children goes against all best
evidence, harms children, does nothing to keep communities safe, and must not
continue.

Decades ago, the Bringing Them Home report 1997 and the 1991 Royal
Commission into Aboriginal Deaths in Custody (RCIADIC) exposed how
systemic racism, dispossession, poverty, and child removals drive incarceration
and laid out a path for change. These reports made it clear federal intervention
and leadership were urgent then; the 2024 Help Way Earlier report from the
National Children's Commissioner confirms this is non-negotiable now.

Meanwhile, state and territory governments continue to pursue colonial policies
of removing and incarcerating First Nations children through punitive systems
falsely framed as protective. The Bringing them Home report found that the



1.8
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1.13

forced removal of Aboriginal and Torres Strait Islander children constitutes
genocide under international law; an act now also criminalised in domestic
legislation under section 268.7 of the Criminal Code Act1995 (Cth).
Today Aboriginal and Torres Strait Islander children comprised approximately
41 per cent of all children in out-of-home care, despite representing only about
six per cent of the total child population. Evidence shows that children removed
from their families into "state care" are at significant risk of being criminalised
in what the Victorian Yoorrook Justice Commission identified as a clear,
systemic pipeline from care to incarceration.

Governments are not fit guardians for children. Prisons are not safe places for
children, they are sites of violence. Kids are being abused, traumatised, and in
some cases, dying in these systems. Upon release, most children and their
families receive little or no support, remaining vulnerable to the same structural
harms that led to their criminalisation.

The Interim Report makes clear that the Commonwealth and all states and
territories are bound by international human rights obligations, including the
Optional Protocol to the Convention Against Torture (OPCAT), the United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), the
Convention on the Rights of Persons with Disabilities (CRPD), and the
Convention on the Rights of the Child (CRC). When these obligations are
breached, the Commonwealth has both the power and the responsibility to
intervene.

I repeat, the federal government has the power and responsibility to act. There is
not a lack of solutions, or alternatives to incarceration, but a lack of political will.

Practically every submission called for urgent action to move beyond outdated
incarceration policies and instead address the root causes of criminalisation.
This requires long-term, needs-based and flexible funding for community-led,
First Nations-controlled diversion programs, delivered on Country and
grounded in cultural safety, therapeutic care, and trauma-informed practice.
These services are either unavailable to most children or severely
under-resourced, despite clear evidence of their effectiveness.

Funding must be prioritised for services that are delivered by and for First
Peoples, as these services remain disproportionately under-resourced despite
overwhelming demand and demonstrated effectiveness. Just some examples of
First Nations-led programs include, Grandmothers Against Removal, Redfern
Youth Connect, Balit Ngalu and Nelly’s Healing Centre.

Sovereign First Nations Peoples have the inherent right to self-determination,
the right to govern our own political, social, and economic affairs according to
our laws, cultures, and priorities, free from external interference. This is a
fundamental principle of international law, affirmed by key instruments
Australia has endorsed, including the UNDRIP.


https://www.woor-dungin.com.au/gmarvictoria
https://www.firstnationsfutures.com/initiative/redfern-youth-connect
https://www.firstnationsfutures.com/initiative/redfern-youth-connect
https://www.vals.org.au/balitngulu/
https://nellyshealing.org.au/

1.14 Any inquiry that goes ahead in the 48th Parliament must move beyond carceral
frameworks and focus on how to deliver long term, flexible investment into
community-based prevention, diversion, and long-term solutions including
housing, education, healthcare, and wraparound support services.! It must
centre First Nations sovereign, self-determined solutions, mandate state and
territory compliance with human rights obligations alongside enforceable
decarceration targets, reallocate funding away from prisons and policing
toward non-violent, evidence-based, community-led alternatives that address
the root causes of criminalisation such as poverty, housing insecurity, systemic
racism, and land dispossession.

1.15 As pointed out by the Institute for Collaborative Race Research:

Justice for Black communities cannot be found in the very system that
commits violence against them every day. The same reformist
recommendations that train and fund police, or create 'more appropriate'
prisons for children do nothing to change the fundamental violence of the
system. We must actually address the conditions of criminalisation and
adopt a non-violent approach to keeping communities safe.?

1.16 The issue is not children or their families, it is harmful government action.

Senator Lidia Thorpe
Participating Member

1 Institute for Collaborative Race Research, Submission 18, p. 6.

2 Institute for Collaborative Race Research, Submission 18, p. 2.
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